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PREFACE  TO  VOLUME  LXVL 


ExpEEiBNCB  continues  to  show  that  the  early  Victorian 
reports  are  not  always  to  be  trusted  without  criticism  and 
collation.  In  Thwaites  v.  Foreman  we  find  (p.  129)  that 
there  was  an  appeal  to  the  Lord  Chancellor,  reported  only  in 
the  Jurist  In  Smith  v.  Green^  p.  180,  the  minutes  have 
been  supplemented  and  the  head-note  corrected  from  a  note 
in  a  later  yolume  of  CoUyer. 

A  daring  attempt  to  stop  the  transformation  of  the  Law 
Society  from  a  profit-sharing  company  into  a  great  profes- 
sional institution,  which  for  the  moment  was  successful,  is 
recorded  in  Ward  v.  The  Society  of  AttomieSj  p.  101.  In 
Henderson  y.  Henderson^  p.  384,  we  have  a  solemn  decision 
I  that  a  decree  of  a  court  of  equity  which  ascertains  a  balance 
due  from  the  defendant  to  the  plaintiff  and  orders  payment 
thereof  does  create  a  legal  debt.  A  few  samples  of  Vice- 
Chanoellor  Knight  Bruce's  humour  may  be  found  in  various 
places,  but  they  are  not  yet  of  the  best.  Perhaps  this  may 
be  due  to  the  timidity  of  his  early  reporters  rather  than  to  a 
later  development  of  his  quite  individual  faculty. 

Keir  v.  Leeman^  p.  392,  is  still  the  leading  case  on  the 
invalidity  of  agreements  for  the  compromise  of  criminal 
offences.  Elwood  v.  Bullock^  p.  429,  is  of  some  importance 
)n  the  point  that  a  highway  may  be  presumed,  on  sufficient 
(Tidence  of  such  usage,  to  have  been  dedicated  to  the  public 
Ribject  to  interruptions  for  a  limited  time  and  a  reasonable 
lurpose.  Young  v.  Hichens^  p.  500,  shows  that  having  nearly 
lught  pilchards  is  not  the  same  thing  as  quite   catching 
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them,  and  does  not  make  the  would-be  captor  a  possessor ;  he    ii^M  o 
therefore  cannot  have  an  action  of  trespass  against  a  person    ^M 
who  wilfully  spoilt  his  catch.    It  would  seem,  on  the  general    5e  to  i 
current  of  modem  authorities,  that  the  plaintiff  might  have   mi  Mam 
had  his  remedy  by  a  special  action  on  the  case ;   indeed  this   ^m  on 
must  be  so  if  Holt's  statement  that  ^^  he  that  hinders  another  's^  where 
in  his  trade  or  livelihood  is  liable  to  an  action  for  so    r^4tioQ  i 
hindering  him"  {Keeble  v.  Hickeringillj  11  E.  R.  273,  n.)    arBooks;  i 
be  good  law.     Whether  the  criticism  passed  on  that  case  lekgroui 
in   Allen  v.   Flood  [1898]  A.  C.   1,   is  or  is  not  to  be  mUmai 
considered  as  annulled  or  modified  by   Quinn  v.  Leathern 
[1901]  A.  C.  495,  is  one  of  the  minor  problems  arising  from 
the  comparison  of  those  two    decisions ;    both  of    which 
English  lawyers  are  bound  to  accept  as  correct  and  incapable 
of  variation  save  by  the  Legislature.   Ex  parte  Besset^  p.  465, 
appears  to    be  the  first  reported  case  arising  out  of  an 
extradition  warrant.      Howard  v.   Gossettj  p.  871,  shows  a 
later  stage  of  the  troubles  arising  from  the  great  case  of 
Stockdale  v.  Hansard,  48  R.  R.  326. 

WUmshursi  v.  Bowker,  p.  806,  exemplifies  the  loose  way  in 
which  the  term  "  stoppage  in  transitu  "  could  be  used  even 
towards  the  middle  of  the  nineteenth  century.  The  action  is 
stated  to  have  been  for  a  wrongful  stoppage  in  transitu; 
but,  as  the  judgment  in  the  Common  Fleas  points  out,  this  is 
not  correct ;  for  there  was  no  question  of  the  buyer  being 
insolvent,  and  the  seller's  right,  if  any,  could  only  be  under 
a  reservation  to  himself  of  the  power  of  disposal,  whidi 
prevented  the  goods  from  being  unconditionally  appropriated| 
to  the  contract. 

Jenkyns  v.  Usborne,  p.  767,  illustrates  the  beneficent 
leaning  of  our  Courts  towards  giving  the  rights  of  an  unpaid 
vendor  as  to  lien  and  stoppage  in  transitu  to  everyone  who  i' 
substantially  in  that  position  ;  as  here,  a  sub^purchaser  w 
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liad  acquired  only  a  right  to  a  share  in  the  goods  not  yet 
set  apart. 

The  latter  part  of  the  volume  is  enriched  by  several  of 
Serjeant  Manning's  learned  notes,  including  (p.  666)  a 
discussion  on  the  nature  of  freehold  estates  determinable 
at  will,  where  Manning  is  certainly  right  against  the  Court ; 
a  translation  (pp.  762,  763)  of  more  than  one  case  in  the 
Year  Books ;  and  a  caustic  remark  (p.  843)  on  the  injustice 
done  by  grounding  the  action  for  seduction  upon  the  fiction 
of  servitium  ammt 
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(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
volumes  of  Manning  and  Granger's  Beports  was  erroneous.  As  a  peer's 
son  he  would  not  haye  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Beports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Bight  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — ^F.  P. 
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NOTE. 

The  fivBt  and  Uut  page$  of  the  original  report^  according  to  the 
paging  by  which  the  original  reports  are  mwMy  eited^  are  noted  at 
the  head  of  each  ca$e^  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text 
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CHANCERY. 


BOOTH  V.   VICAES(l).  i844. 

(1  CoU.  0.  C.  6—12 ;  S.  0.  13  L.  J.  Ch.  147 ;  8  Jur.  76.)  Jan^. 

A  testator  directed  that  the  residue  of  his  personal  estate,  after  the  death  bruob^V^O 

of  his  widow,  the  tenant  for  life,  should  be  paid  by  his  trustees  or  the  ' 


survivor  of  them,  his  executors  or  administrators,  to  A.  and  B.,  to  be 
equally  divided  between  them,  share  and  share  alike,  if  then  living ;  but,  if 
dead,  to  go  and  be  equally  divided  to  and  amongst  the  respective  next  legal 
representatives  of  A.  and  B.,  share  and  share  alike.  A.  and  B.  died  in  the 
lifetime  of  the  testator's  widow :  Held,  that  the  next  of  kin  of  A.  and  B., 
according  to  the  Statute  of  Distributions,  living  at  the  death  of  the  testator's 
widow,  were  entitled  to  the  fund  per  stirpes, 

BicHARD  YicABS,  by  bis  will,  after  directing  the  payment  of  his 
just  debts,  legacies,  and  funeral  expenses,  and  devising  his  real 
estate  to  his  wife,  Sarah  Vicars,  for  her  life,  and  after  her  decease 
to  Nicholas  Vicars  and  Mary  Brown,  the  wife  of  James  Brown, 
and  making  several  specific  and  pecunii^ry  bequests,  gave  and 
bequeathed  all  the  rest  and  residue  of  his  personal  estate  and  effects 
to  trustees,  upon  trust,  that  they  should,  as  soon  as  might  be  after 
his  decease,  sell  and  dispose  of  such  parts  thereof  as  should  not  at 
his  death  consist  of  ready  money,  and  should  collect,  receive,  and 
get  in  all  debts  due  and  owing  to  him,  and  should  place  or  put  out 
the  monies  which  should  arise  by  such  sale  or  sales,  and  which 
should  be  received  and  gotten  in  as  aforesaid,  and  also  his  ready 
money,  upon  such  good   and   sufficient  security  or  securities  at 

(1)  Stockdale  V.  Nichdsoii  (1867)  L.   B.  4  Eq.  359,  36  L.  J.   Ch.  793,  16 
L.  T.  767. 
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Booth  interest,  as  to  them  his  said  trustees  should  seem  meet,  and  should 
VicABs.  stand  and  be  possessed  of  the  said  residue  and  securities  upon 
trust  to  pay  the  interest,  dividends,  and  annual  produce  thereof 
unto  his  the  testator's  wife  for  her  life,  for  her  sole  and  separate 
use.  ''And  from  and  after  the  decease  of  my  said  wife,  then 
upon  this  further  trust,  and  my  will  is,  that  the  residue  of  my 
[  *7  ]  goods,  chattels,  stock  in  trade,  personal  ^estate  and  effects,  and  the 
securities  whereon  or  upon  which  the  same  or  any  part  or  parts 
thereof  shall  or  may  be  vested  or  placed,  shall  by  them,  my  said 
trustees  or  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  be  assigned  to  and  go  and  be  p^id  unto  and  to  the 
use  of  the  said  Nicholas  Vicars  and  Mary  Brown,  the  wife  of  the 
said  James  Brown,  to  be  equally  divided  between  them,  share  and 
share  alike,  if  then  living;  but,  if  dead,  to  go  and  be  equally 
divided  to  and  amongst  the  respective  next  legal  representatives  of 
the  said  Nicholas  Yicars  and  Mary  Brown,  share  and  share 
alike." 

The  testator  left  his  widow  Sarah  Yicars,  and  also  Nicholas 
Vicars  and  Mary  Brown,  surviving  him.  Sarah  Vicars  died  in 
1888,  having  survived  both  Nicholas  Vicars  and  Mary  Brown. 
Nicholas  Vicars  had  six  children,  of  whom  one  only,  Elizabeth 
Gredland,  was  living  at  the  death  of  Sarah  Vicars.  Mary  Brown 
had  five  children,  two  of  whom,  namely,  Edward  Brown  and 
Elizabeth  Goulthard,  were  living  at  that  period.  The  pre-deceased 
children,  however,  of  Nicholas  Vicars  and  Mary  Brown  had  chil- 
dren who  were  living  at  the  death  of  Sarah  Vicars,  and  they, 
together  with  the  surviving  children  of  Nicholas  Vicars  and  Mary 
Brown,  were  found  by  the  Master  to  be  the  next  of  kin  of  Nicholas 
Vicars  and  Mary  Brown  living  at  the  death  of  Sarah  Vicars. 

At  the  time  of  the  institution  of  this  suit,  Elizabeth  Gredland 
and  Edward  Brown  were  respectively  the  executrix  and  administrator 
of  Nicholas  Vicars  and  Mary  Brown. 

The  bill  was  filed  by  the  surviving  executor  under  the  will,  for 
the  purpose  of  having  the  fund  distributed  under  the  direction  of 
the  Gourt;  and  the  cause  now  came  on  for  hearing  for  further 
directions. 

Mr.  Sidebotto7n,  for  the  plaintiff. 

Mr.  Sivipkinson,   for  William  Vicars,  the  son  and  adminis- 
[  *s  ]        trator  *of  William  Vicars,  who  was  the  son  of  Nicholas  Vicars,  and 
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died  in  the  lifetime  of  Sarah  Vicars,  [cited  Cotton  v.  Cotton  (i)  to       Booth 
show  that  the  words  indicated  the  statutory  next  of  kin] .  Vioabs. 

Mr.  Hislop  Clarke,  for  Elizabeth  Credland  and  Edward  Brown, 
[claimed  either  as  legal  personal  representatives  or  as  nearest  of 
kin  of  Nicholas  Vicars  and  Mary  Brown,  and  cited  Saberton  v. 
Skeels  (2),  Price  v.  Strange  (3),  and  Smith  v.  Campbell  (4)]. 

Mr.    Faber,    for  Elizabeth   Coulthard,   and  the  children  of        [lo] 
deceased  children  of  Mary  Brown,  observed  that  the  division  must 
be  in  moieties.     Upon  the  force  of  the  words,  "  next  legal  repre- 
sentatives," he  cited  Bridge  v.  Abbot  (6). 

Mr,  M'Christie,  for  other  parties. 

In  the  course  of  the  argument,  the  ViCB-GHANCBiiLOB  referred  to 
Elmsley  v.  Young  (6)  and  Clapton  v.  Bulmer  (7). 

The  Vicb-Chancellob  : 

The  whole  language  of  this  bequest  seems  to  me  of  necessity  to 
exclude  the  notion,  that,  under  the  words  ''  next  legal  representa- 
tives," the  executors  or  administrators  of  Nicholas  Vicars  and  Mary 
Brown  could  take  for  the  benefit  of  those  executors  or  administrators 
themselves,  as  beneficial  legatees.  It  is  impossible  to  suggest  that 
such  a  construction  could  be  right. 

The  next  question  is,  whether  the  true  construction  of  the  bequest 
is,  that  the  executors  of  Nicholas  Vicars  and  Mary  Brown  were 
intended  to  take  in  their  character  of  executors  or  administrators, 
that  is,  not  beneficially;  a  meaning  of  which,  when  the  context 
allows  or  does  not  forbid  it,  the  words  '*  legal  representatives  "  are 
susceptible.  There  are  several  remarks,  however,  to  which  this 
clause  is  liable,  which  seem  to  exclude  that  interpretation  also. 
For,  in  the  first  place,  I  do  not  say  in  materiality,  but  in  order,  the 
words  "  executors  or  administrators "  are  used  just  above  for 
another  purpose,  in  their  strict,  *legal,  and  proper  sense,  and  [  •!!  ] 
therefore,  if  he  had  meant  executors  and  administrators  here,  the 
probability  is,  that  he  would  have  used  the  same  phrase.  In  the 
second  place,  he  has  used  the  word  ''next"  in  combination  with 

(1)  60  E.  B.  99  (2  Beav.  67).  (5)  3  Br.  C.  0.  225. 

(2)  32  R.  B.  284  (1  Ru88.  &  My.  589).  (6)  39  E.  E.  146  (2  My.  &  K.  780). 

(3)  22  R.  E.  266  (6  MadcL  159).  (7)  51  E.  E.  287  (5  My.  &  Cr.  108). 

(4)  13  E.  E.  224  (19  Yes.  403j. 
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Booth  the  words  ^*  legal  representatives,*'  which  is  a  word  having  no  con- 
VicABB.  nezion  with  the  character  of  executor  or  administrator.  And, 
thirdly,  that  construction  would  render  the  latter  half  of  the 
bequest  mere  superfluity,  because,  supposing  that  by  the  words  in 
question  executors  or  administrators  are  meant,  the  fund  would  go 
in  the  same  way  without  those  words  as  with  them.  These  are 
part  of  the  considerations  which  seem  to  me  to  exclude  that 
construction  also.  It  follows,  if  this  view  of  the  subject  be  right, 
that  the  words  ''next  legal  representatives*'  must  in  this  will 
import,  in  some  form,  consanguinity :  the  next  question  is,  in  what 
form? 

Now,  the  words  here  are  not  ''next  of  kin."  There  is  no  word 
strictly  importing  kindred.  If  the  words  had  been  "  next  of  kin," 
or  "  nearest,"  or  "  next  in  relationship,"  it  is  possible  that  I  might 
have  applied  the  rule  adopted  by  the  Lords  Commissioners  in 
Elmsley  v.  Young,  and  have  held,  that  the  representatives  of  whom 
the  statute  speaks  were  excluded.  But  that  is  not  so.  The  words 
"  legal  representatives  "  are  the  very  words  which  in  the  Statute  of 
Distributions  are  used  to  designate  persons  who,  being  of  kindred 
to  the  deceased,  come  in  as  representatives  of  some  one  else.  As 
to  this  part  of  the  case,  I  need  do  no  more  than  refer  to  the 
language  of  the  Masteb  of  the  Bolls  in  Rowland  v.  QorBuch  (i),  and 
to  the  expressions  so  recently  used  by  Lord  Langdale  in  Cotton  v. 
Cotton  (2),  where  he  says,  "  When  it  is  said  that  the  expression 
'  legal  representatives  *  means  next  of  kin,  it  is  not  that  such  is  the 
force  of  the  words  themselves,  but  because  the  words  are  held  to 
[  •12  ]  indicate  the  persons,  who,  *upon  the  construction  of  the  will,  are 
beneficially  entitled  in  the  place  of  the  person  to  whom  the  gift  was 
first  made,  and  who,  in  that  sense,  legally  represent  such  person. 
I  must,  therefore,  refer  to  the  Statute  of  Distributions,  which  points 
out  those  who  are  entitled  to  claim  as  the  legal  representatives  in 
that  particular  sense  of  the  words."  I  also  am  of  opinion  upon 
this  will,  that  the  words  "  next  legal  representatives  "  mean  the 
persons,  who,  by  force  of  law,  in  right  of  consanguinity,  would  take 
the  personal  estate  of  those  persons  beneficially. 

The  next  question  is,  whether  they  are  to  take  'per  stirpes,  or  per 
capita.  My  opinion  is,  that  they  take  per  stiiyes.  The  word 
"  representatives  "  itself  almost  forces  that  interpretation :  and 
when  you  consider,  that,  if  one  of  the  two  persons  mentioned  in  the 
will  had  survived  the  tenant  for  life,  only  a  moiety  could  have  gone 
(1)  2  Oox,  187.  (2)  50  E.  E.  at  p.  101  (2  Beav.  70). 
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under  the  clause  of  substitution, — that  construction  seems  to  be       Booth 
rendered  absolutely  necessary.  VioIes. 

The  next  question  is,  at  what  period  the  representatives  of  each 
particular  stirps  are  to  be  ascertained ;  whether  at  the  death  of 
Nicholas  Vicars  or  Mary  Brown,  or  at  the  death  of  the  tenant  for 
life  ?  That  has  struck  me  as  the  most  doubtful  question  upon  this 
will ;  but  my  present  impression  is,  that  there  is  sufficient  on  the 
will  to  indicate  an  intention  in  the  testator  that  those  persons 
should  take  who  filled  that  character  when  the  fund  came  into 
possession.  The  word  ''  then  "  is  not  conclusive  upon  the  point, 
bat,  at  the  same  time,  it  is  not  to  be  disregarded.  This  is  to  be 
considered  as  my  opinion,  unless,  in  the  course  of  this  week,  I 
should  mention  the  case  again.  If  I  should  not,  the  fund  will  be 
declared  to  be  divisible  in  moieties  amongst  the  next  of  kin  of 
Nicholas  Vicars  and  Mary  Brown  living  at  the  death  of  Sarah 
Vicars,  that  is  per  stirpes. 


JUMPSON  V.   PITCHERS  (1).  i8«. 

(1  ColL  C.  C.  13—15;  S.  C.  13L.  J.  Ch.  166.)  '^—^' 

In  1772,  a  woman,  who  was  a  party  to  a  suit  in  Chancery,  and  who  was  brucb^V^C 
married,  but  whose  marriage  did  not  appear  in  any  of  the  proceedings  in 


the  suit,  was  by  an  order  in  the  suit,  treating  her  as  a  feme  sole,  directed 
to  convey  a  freehold  estate  to  F.,  a  purchaser.  She  afterwards,  together 
with  her  husband,  executed  a  conveyance  of  the  estate  to  F.,  in  which 
conyeyance  the  husband  covenanted  with  F.  that  he  and  his  wife  would 
levy  a  fine  of  the  estate.  It  did  not  appear  that  a  fine  was  ever  levied.  On 
a  bill  filed  by  a  vendor,  claiming  imder  F.,  against  a  purchaser,  for  specific 
performance,  the  purchaser  objected  to  the  title,  on  the  ground  of  the  want 
of  a  fine  and  the  defectiveness  of  the  proceedings  in  Chancery :  Held,  that 
the  objection  was  not  one  of  title,  but  of  conveyance,  inasmuch  as  the  order 
in  Chancery,  notwithstanding  its  informality,  was  binding  on  the  married 
woman,  and  rendered  her  a  trustee  for  the  purchaser,  and  she  was  therefore 
compellable  to  complete  the  legal  title. 

Edwabd  Harris  devised  a  freehold  estate  to  his  wife  Eleanor, 
and  his  daughter,  Sarah  Harris,  as  tenants  in  common  in  fee,  and 
died  in  1770.  After  his  death,  a  creditors'  suit  was  instituted 
against  his  executors  and  devisees ;  and  by  a  decree  made  in  the 
cause,  it  was  ordered  that  the  estate  should  be  sold,  and  that  all 
proper  parties  should  join  in  the  conveyance.  On  the  18th  June, 
1772,  the  Master  reported  that  Elms  Foster  was  the  best  bidder  for, 

(1)  The  validity  of  an  order  of  Court      see  Conveyancing  Act,  1S81,  b.  70. — 
is    now   indisputable   as   against    a      O.  A.  S. 
pmrchaaer  daimiag  under  the  order  : 


[13] 
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JuMPsoN  and  purchaser  of,  the  estate.  This  report  was  confirmed  absolute 
Pitchers,  by  an  order  dated  the  14th  July,  in  the  same  year.  On  the 
20th  July,  it  was  ordered  that  Foster  should  pay  the  purchase- 
money  into  Court,  and  be  let  into  possession  of  the  estate;  and 
that  all  proper  parties  should  join  in  the  conveyance  to  him.  On 
the  8th  August,  the  Accountant-General  signed  his  receipt  for  the 
purchase-money. 

On  the  14th  of  July,  1772,  the  day  on  which  the  report  was 
confirmed  absolute,  Sarah  Harris  married  Thomas  Jones.  There 
was  nothing,  however,  in  the  above-mentioned  orders  and  receipt 
from  which  the  fact  of  such  marriage  could  be  inferred. 

By  indentures  of  lease  and  release,  dated  the  8rd  and  4th  of 
September,  1772,  after  reciting  the  above  orders  and  the  marriage, 
Eleanor  Harris,  and  Thomas  Jones,  and  Sarah  his  wife,  conveyed 
and  released  the  estate  to  Foster  in  fee;  and  Jones  covenanted 
with  Foster,  that  he,  Jones,  and  his  wife  would  levy  a  fine  of  the 
estate,  in  or  as  of  the  ensuing  term.  It  did  not,  however,  appear 
that  a  fine  ever  had  been  levied  of  the  estate  pursuant  to  the 
covenant. 

Under  these  circumstances,  it  was  contended  by  the  defendant  in 
[  *u  ]  the  present  suit,  who  was  the  purchaser  of  the  ^estate,  and  against 
whom  the  present  bill  had  been  filed  to  enforce  the  completion  of 
the  purchase,  that,  by  reason  of  the  irregularity  of  the  orders,  and 
of  a  fine  not  having  been  levied,  the  plaintiff,  who  claimed  under 
Foster,  had  not  made  a  good  title;  and  the  defendant  took  an 
exception  to  the  report  of  the  Master,  who  had  found  in  favour  of 
the  title. 

On  the  argument  of  the  exception,  it  was  said  at  the  Bar,  but 
there  was  no  proof  of  the  fact,  that  in  the  year  1779  or  1780^ 
Mr.  and  Mrs.  Jones  left  Downham,  in  Cambridgeshire,  where  they 
had  lived,  and  went  and  settled  at  George  Town,  in  South  Carolina. 

Mr.  Wigrain  and  Mr.  Spunner^  for  the  defendant  [in  support 
of  the  exception,  referred  to  Eadaile  v.  Stephenson  (i)] . 

Mr.  Russell  and  Mr.  Addis,  for  the  plaintiff. 

Mr.  Speed,  for  other  parties. 

The  Yice-Chamcellob  : 
A  person  indebted  devises  his  real  estate  to  two  women  as  tenants 
(1)  23  E.  B.  248  (6  Madd.  366). 
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in  common  in  fee.      A  creditors'  bill  is  filed  to  have  the  testator's 
debts  paid.       A.   decree  is  made  against  the  propriety  of  which 
nothing  has  been  suggested,  and  therefore  nothing  can,  I  suppose, 
be  said.     The  decree  directs  a  sale  of  the  estate ;  the  estate  is  sold 
under  it,   and   I  must  assame  that  it  has  *been  regalarly  and       [  *i5  ] 
properly  sold.      An  order  was  obtained,  confirming  the  purchase 
nisi,  and  nothing  has  been  said  against  the  regularity  of  that  order. 
One  of  the  devisees  then  marries,  and  on  the  day  of  the  marriage 
an  order   is   made  confirming  the  purchase  absolute;  and  by  a 
subsequent  order  the  purchaser  is  directed  to  pay  his  purchase- 
money  into   Court  and  be  let  into  possession,  and  a  conveyance 
was  to  be  executed.    The  two  orders,  which  were  made  after  the 
marriage  of  the  devisee,  mention  her  by  her  maiden  name  only. 
It  would  have  been  more  correct  to  have  added  the  name  of  the 
husband,  but  the  omission  of  it  does  not,  I  apprehend,  invalidate 
the  orders.     The  conveyance,  however,  which  was  directed  to  be 
executed,  is  executed  by  the  unmarried  devisee,  by  the  husband  of 
the  other  devisee,  and  by  the  wife,  as  far  as  it  was  possible  for  her 
to  execute  it.     That  a  complete  equitable  title  was  obtained  by  the 
purchaser,  it  is  impossible  to  doubt,  and  it  is  equally  impossible  to 
doubt  that  a  complete  legal  title  was  obtained  by  him  to  one  moiety 
of  the  estate,  though  not  to  the  other  moiety,  by  reason  of  the 
marriage.     But  I  apprehend  that  the  married  devisee,  under  the 
orders  of  the  Court  which  bind  her,  became  absolutely  a  trustee 
for  the  purchaser,  and  was  compellable  to  complete  the  legal  title. 
That  being  so,  I  apprehend  that  the  question  was  one  not  of  title, 
but  of  conveyance. 

Overrule  the  exception  without  prejudice  to  the  question,  whether 
the  legal  estate  in  an  undivided  moiety  of  the  property  is  or  is  not 
outstanding  in  Mrs.  Jones,  or  any  person  or  persons  claiming  under 
or  through  her. 
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1844.  EAVENSCROFT  v.   FRISBY. 

Jan^  30.  ^^  ^^^  ^  ^   16—24;  S.  C.  13  L.  J.  Ch.  153.) 

Bbuok^V^C.  ^ioT^  the  Eeal  Property  Limitation  Act,  1833  (3  &  4  WilL  IV.  c.  27), 

'    '    '  where  legacies  were  charged  on  real  estates  which  were  heavily  incumbered, 

^       ^  and  the  testator's  debts  apparently  absorbed  all  the  other  available  assete, 

there  was  no  settled  presumption  of  payment  of  the  legacies,  and  it  is 
doubtful  whether  a  legatee  whose  only  available  remedy  is  redemption  of 
a  heavily  mortgaged  property  can  be  said  to  have  a  present  right  to 
receive  tiie  legacy  within  the  meaning  of  that  Act. 

Valbntinb  Mobbis,  who  was  for  some  years  Governor  of  the 
Island  of  St.  Vincent,  by  his  will,  dated  in  December,  1788, 
directed  that  all  his  legacies  and  funeral  and  testamentary 
expenses  should  be  first  paid  and  satisfied,  and  he  subjected 
and  charged  all  his  estates,  real  and  personal,  with  the  payment 
of  the  same.  He  then  gave  numerous  legacies,  amounting  nearly 
to  8,000Z.,  (amongst  them  three  legacies  of  1002.  each  to  his  sisters 
Catherine  Morris  and  Sarah  Wilmot),  and  subject  as  aforesaid,  he 
gave  all  his  real  estates,  as  to  a  moiety  thereof,  to  Valentine  Henry 
Wilmot  for  life,  with  remainder  to  Charles  Bavenscrof t  and  Sarah  his 
wife  for  their  lives,  with  remainder  to  Valentine  John  Bavenscroft, 
their  son  in  fee,  in  case  he  should  leave  children,  with  a  limitation, 
in  case  he  died  without  children,  to  their  daughter  Louisa  Ashley, 
in  fee;  and  as  to  the  other  moiety,  to  Charles  Bavenscroft  and 
Sarah  his  wife,  for  their  lives,  with  remainder  to  such  uses  as 
Sarah  Bavenscroft  should  appoint.  All  the  residue  and  remainder 
of  his  real  and  personal  estate  he  devised  to  Charles  Bavenscroft 
absolutely.  And  he  appointed  Tyrrell  Herbert  and  William 
Taylor  his  executors  in  the  West  Indies,  and  Dunn  his  executor 
in  England. 

By  a  codicil,  the  testator  directed  that  600Z.  should  be  paid  to 
Charles  Bavenscroft  and  Sarah  his  wife,  out  of  the  moiety  of  his 
real  estate  first  devised. 

The  testator  died  in  1789,  greatly  embarrassed  in  his  affairs.  At 
the  time  of  his  death  he  was  owner  of  five  plantations  in  the  Island 
of  Antigua,  viz.  two  called  Crabbs  and  Loobys,  which  were  mort- 
gaged for  8,0862.  to  the  assignees  of  one  Ballmer,  Jolly  Hill,  which 
was  charged  with  annuities,  but  was  under  an  agreement  for  sale  to 
the  annuitants  in  full  satisfaction  of  their  demands,  and  Willoughby 
[  #17  ]  *Bay,  which  was  subject  to  a  mortgage  for  8,0002.  The  estate 
called  Crabbs  was  likewise  subject  to  incumbrances  priolr  to  that 
of  Ballmer's  assignees.  All  the  estates  were  in  the  possession  of 
incumbrancers. 
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Herbert  and  Dunn,  two  of  the  testator's  executors,  renounced 
probate  of  the  will :  but  in  January,  1791,  letters  of  administration 
with  the  will  and  codicil  annexed  were  granted  at  the  highest 
probate,  duty  to  Why  tell  in  England  for  the  use  of  the  remaining 
executor,  Taylor,  in  St.  Vincent ;  and  in  November,  1803,  Taylor 
himself  proved  the  will  in  England.  In  1809  and  1810  two 
several  sums  of  2,400L  and  886^.  were  received  by  Taylor  from 
the  Government  on  account  of  the  testator's  estate.  In  1815 
Taylor  died. 

In  1816,  and  prior  to  the  date  of  the  deed  after  mentioned,  the 
debt  due  to  Ballmer's  assignees  had,  in  consequence  of  their  having 
paid  off  the  prior  incumbrances  on  the  Crabbs  estate,  and  by  the 
accumulation  of  interest  and  otherwise,  amounted  to  16,5682. 

By  an  indenture  dated  the  1st  April,  1816,  and  made  between 
Valentine  Henry  Wilmot,  of  the  first  part;  Charles  Bavenscroft 
and  Sarah  his  wife,  and  Valentine  John  Bavenscroft,  of  the  second 
part;  and  Frisby  and  others,  assignees  of  Ballmer,  of  the  third 
part;  after  reciting  that  the  legacy  of  5002.  given  to  Charles 
Bavenscroft  and  his  wife  still  remained  unpaid,  and  that  they  had 
consented  to  accept  the  sum  of  8002.  for  principal  and  interest  in 
respect  of  that  legacy,  which  sum  of  800Z.  was  meant  to  be  in  full 
satisfaction  and  discharge  of  the  said  legacy  of  500Z.  and  all  interest 
due  and  payable  in  respect  of  it,  and  reciting  that  the  sum  of 
16,5582.  was  then  due  to  the  assignees  from  the  estate  of  the 
testator,  and  that  it  was  altogether  impracticable  to  recover  this 
sum  from  the  yearly  proceeds  of  the  testator's  estate ;  and  that, 
with  a  view  to  have  all  the  property  of  the  testator  absolutely  sold, 
without  the  expense  *and  delay  of  litigation,  such  arrangement  as 
thereinafter  mentioned  had  been  agreed  to  ;  it  was  witnessed,  that, 
in  consideration  of  2,0002.,  part  whereof  was  expressed  to  have  been 
paid,  and  the  residue  agreed  to  be  paid,  in  the  manner  therein 
mentioned,  by  the  assignees  to  Valentine  H.  Wilmot,  in  respect  of 
all  his  rights  and  interests  in  the  real  estates  of  the  testator,  the 
said  V.  H.  Wilmot  agreed  to  sell  all  such  rights  and  interests  to 
the  assignees :  and  it  was  further  witnessed,  that,  in  consideration 
of  8002.,  part  whereof  was  expressed  to  be  paid,  and  the  residue 
agreed  to  be  paid,  in  the  manner  therein  mentioned,  by  the 
assignees  to  Charles  Bavenscroft  and  Sarah  his  wife,  in  respect 
of  the  legacy  of  5002.  by  the  said  testator  so  given  to  them  as 
aforesaid  out  of  the  moiety  of  his  real  estates,  and  also  in  con- 
sideration of  the  benefits  eventually  provided  for  the  parties  thereto 
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of  the  second  part,  they  the  said  parties  thereto  of  the  second  part 
agreed  to  sell  to  the  assignees  all  their  rights  and  interests  what- 
soever in  the  real  and  personal  estates  of  the  testator.  And  it  was 
thereby  declared  that  the  assignees  should  make  absolute  sale  of 
all  the  testator's  real  estates,  and  should  collect,  get  in,  and  recover 
all  his  outstanding  and  other  personal  estate,  and  that  they  should 
hold  the  money  to  arise  from  such  sales  upon  trust  to  apply  the 
same,  first,  in  payment  of  the  costs  and  charges  incident  to  the 
said  indenture  and  sale,  and  in  payment  to  the  assignees  of  the  said 
debt  of  16,55SZ.,  and  of  the  said  sums  of  2,000Z.  and  800L,  and  all 
other  principal  monies  then  due  to  them  from  the  estate  of  the  said 
Valentine  Morris ;  and,  in  the  next  place,  in  payment  of  all  other 
the  lawful  charges  and  incumbrances  upon  the  estates  and  property 
so  to  be  sold,  then  late  of  the  said  Valentine  Morris,  according  to 
their  order  and  lawful  priority ;  and  to  pay  over  the  residue  to  the 
several  parties  thereto  of  the  second  part,  according  to  their 
respective  rights,  shares,  and  lawful  claims  therein  and  thereto. 

In  1817,  there  being  no  personal  representative  of  Taylor, 
^administration  de  bonis  non  of  the  testator's  effects  was  granted 
to  the  assignees  of  Ballmer. 

Large  sums  were  received  and  applied  by  the  assignees  in 
pursuance  of  the  trusts  of  the  indenture  of  1816,  and  ultimately 
the  trusts  of  that  deed  were  satisfied  as  to  the  specific  debts  therein, 
and  a  considerable  sum  of  money  and  unsold  property  were  left  in 
their  hands. 

Sarah  Bavenscroft  died  in  1818,  without  having  dealt  with  the 
property  in  any  other  way  than  as  before  mentioned ;  and  Valentine 
John  Bavenscroft  died  in  1828,  without  leaving  any  issue. 

The  bill  was  filed  in  1880,  by  Charles  Bavenscroft  and  Louisa 
Ashley,  who,  in  the  events  that  had  happened,  claimed  to  be 
entitled  to  the  surplus  property,  against  the  assignees,  and  the 
personal  representatives  of  Catherine  Morris  and  Sarah  Wilmot, 
praying  for  accounts  of  the  property  conveyed  under  the  deed  of 
1816,  and  of  the  monies  received  and  applied  by  the  assignees 
under  that  deed,  and  that  the  surplus  monies  might  be  paid,  and 
the  unsold  property  conveyed  to  the  plaintiffs. 

Charles  Bavenscroft  died  pending  the  suit. 

By  the  decree  made  on  the  hearing  of  the  cause,  in  1886,  it  was 
referred  to  the  Master  to  make  the  inquiries  prayed  for  by  the  bill, 
and  to  take  an  account  of  the  legacies  of  the  testator. 

Claims  were  made  before  the  Master  for  the  three  legacies  of 
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1001.  each,  bequeathed  to  Catherine  Morris  and  Sarah  Wilmot,  with 
interest  from  the  end  of  a  year  from  the  testator's  death. 

Payment  of  these  legacies  being  resisted  on  the  ground  of  lapse 
of  time,  the  claimants,  in  order  to  meet  this  objection,  relied,  first, 
on  the  circumstances  under  which  the  deed  of  1816  was  executed ; 
secondly,  the  length  of  time,  namely,  from  1816  until  shortly 
before  the  filing  of  the  bill,  during  which  it  was  necessary  for  the 
assignees  to  *be  in  possession  for  the  purposes  of  their  trust,  and 
daring  which  they  had,  gradually  only,  paid  off  the  testator's  debts, 
and  settled  all  the  claims  against  his  estate ;  and,  thirdly,  several 
letters  from  the  testator's  men  of  business  and  relations  in  the 
West  Indies,  to  his  relations  in  this  country,  extending  over  a 
period  of  six  or  seven  years  after  his  death,  from  which  it  appeared 
that  the  testator's  affairs  had  been  left  in  a  state  of  the  greatest 
complication  and  embarrassment,  and  that  whatever  personal 
property  might  at  that  time  have  come  to  the  hands  of  his 
executor  in  the  West  Indies  was  probably  absorbed  by  the 
testator's  debts. 

There  was  no  evidence  of  any  other  claims  for  legacies  having 
ever  been  made  than  those  which  have  been  mentioned. 

The  Master,  by  his  report,  dated  in  December,  1848,  found, 
that,  more  than  forty  years  having  elapsed  since  the  death  of  the 
testator,  twenty- seven  years  of  which  expired  between  the  day  of 
his  decease  and  the  1st  of  April,  1816,  the  legacies  bequeathed 
by  him  must  be  presumed  to  have  been  satisfied ;  and  he  was  of 
opinion  and  found,  that  nothing  was  then  payable  to  the  legatees 
out  of  the  real  and  personal  estate  of  the  testator. 

To  this  report  exceptions  were  taken  by  the  representatives  of 
the  three  legatees. 

Mr.  Russell  and  Mr.  Caley  Shadwell,  for  the  exceptions : 

*  *  The  question  was  one  of  presumption  only,  and  here 
the  presumption  arising  from  lapse  of  time  was  rebutted  by  the 
circumstances.  The  legatees,  therefore,  on  the  record  would  be 
entitled  ;  and  their  title  would  let  in  the  others  not  on  the  record : 
ToUner  v.  Marriott  (i).     *     *     * 

Mr.  Younge,  for  the  defendants,  the  assignees  of  Ballmer. 

Mr.  Wigram  and  Mr.  Lee,  for  the  plaintiff,  in  favour  of  the 
(1)  33  E.  E.  88  (4  Sim.  19). 
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report  [cited  Sheppard  v.  Duke  (i),  Sterndale  v.  Hankinson  (2), 
PiggoU  V.  Jefferson  {2)"], 

(Thb  Yicb-Ghangellob  :  If  the  deed  of  1816  created  a  trust  for 
the  legatees,  the  question  upon  the  statute  is  at  an  end.  Then  did 
that  deed  create  such  a  trust,  or  could  you,  as  between  the  legatees 
and  that  deed,  interpose  any  rule  or  principle  drawn  from  Lord 
Lauderdale's  case  ?  (4).) 

That  *deed,  being  a  contract  between  Wilmot  and  Bavenscroft 
and  the  assignees  only,  might  have  been  annulled  at  any  time  with 
the  consent  of  those  parties.  *  *  The  Court,  however,  is  relieved 
from  any  difficulty  on  this  subject  by  the  provisions  of  the  Legis- 
lature. 

(Thb  Yicb-Chancellob  :  Can  it  be  said,  in  a  case  where  a  testa* 
tor's  estate  is  so  heavily  charged  with  mortgages  that  it  is  uncertain 
whether  a  legatee  will  ever  be  paid  his  legacy,  that  he  has  a 
''  present  right  to  receive  "  it  within  the  meaning  of  the  statute  ?) 

Mr.  Hall  appeared  for  other  parties. 

The  Yice-Ghancbllor  : 

The  trusts  of  the  property  to  be  administered  in  this  suit  are  the 
trusts  declared  of  the  property  comprised  in  the  deed  of  the  1st 
April,  1816. 

These  trusts  now  to  be  performed,  so  far  as  they  are  unper- 
formed, are  in  part  for  payment  (after  deducting  some  charges)  of 
''  all  other  the  lawful  charges  and  incumbrances  upon  the  estates 
and  property  so  to  be  sold,  late  of  the  said  Valentine  Morris, 
according  to  their  order  and  lawful  priority,  and  to  pay  over  the 
residue  unto  the  said  several  persons,  parties  hereto  of  the  second 
part,  their  executors,  administrators,  and  assigns,  according  to 
their  respective  rights."  I  am  of  opinion,  that,  plainly,  the  legacies 
given  by  Valentine  Morris  came  within  these  words,  ''lawful 
charges  and  incumbrances,"  *and,  independently  of  that  construc- 
tion, would  have  been  plainly  due  in  point  of  honesty  and  justice. 
But,  supposing  that  these  parties  of  the  second  part  could  receive 
nothing  till  the  legacies  were  paid,  still  such  a  time  might  have 
passed,  such  circumstances  might  have  arisen,  as  that  there  might 


(1)  47  E.  E.  319  (9  Sim.  667). 

(2)  27  E.  E.  210  (1  Sim.  393). 

(3)  56  E.  E.  1  (12  Sim.  26). 


(4)  Garrard    y.    Lord    Lauderdaity 
30  E.  E.  lOo  (3  Sim.  1). 
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be  no  legacies  to  pay,  and  that,  in  that  sense,  the  words  "  charge 
and  incumber  "  might  not  have  a  subject  on  which  to  operate. 

The  first  question,  therefore,  is,  whether  there  is  ground  for 
coming  to  the  conclusion  that  it  may  be  presumed  that  the  legacies, 
or  any  of  them,  were  at  this  period  satisfied.  Morris  had  died  in 
1789.  He  had  left  his  property  in  an  extreme  state  of  embarrass- 
ment. It  was  improbable  that  the  assets  could  ever  be  sufficient 
for  payment  of  the  whole.  Of  all  the  property,  or  almost  every 
thing,  the  mortgagees  were  in  possession,  whose  redemption  must 
have  preceded  the  application  of  that  property  to  legacies  or  the 
purposes  of  the  will.  Looking  at  the  state  of  things  which  con- 
tinued from  the  death  of  Morris  to  the  year  1816,  not  forgetting  the 
contents  of  the  instrument  of  April,  1816,  I  am  of  opinion  that  it 
would  be  contrary  to  all  probability,  and  to  all  reasonable  presump- 
tion, and  a  miscarriage  of  any  judge  or  jury,  to  suppose,  from  mere 
lapse  of  time,  that  any  one  of  these  legacies  was  paid.  The  pre- 
sumption in  fact  and  in  law  is,  that  up  to  that  time  they  were  not 
paid. 

In  1816  there  was  no  statutory  bar  to  the  claim  of  legacies. 
Generally  speaking,  a  long  lapse  of  time  might  lead  to  the  pre- 
sumption of  payment  of  legacies,  but  that  presumption,  as  the  like 
presumption  in  the  case  of  specialty  debts,  was  liable  to  be  rebutted 
by  circumstances. 

Believing  that  to  be  the  law  in  1816,  and  applying  that  law  to 
the  facts  of  this  case,  I  must  consider  these  legacies  as  due  in  1816, 
and  their  payment  provided  for  by  means  of  a  trust,  which  trust 
has  been  decreed  to  be  executed  in  this  Court.  If  so,  it  is  not 
necessary  to  consider  the  statute.  *I  think,  however,  though  it  is 
not  necessary  to  decide  the  point,  tbat  the  statute  would  not  apply 
to  this  case. 

Upon  the  exceptions  and  further  directions. 
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Declare,  that,  having  regard  to  the  deed  of  1816,  and  the  other 
circumstances  of  the  case,  the  facts  and  circumstances  in  evidence 
do  not  form  a  sufficient  ground  for  the  presumption  that  the  lega- 
cies bequeathed  by  the  testator,  Y.  Morris,  have  been  satisfied,  or 
that  nothing  is  now  payable  to  the  said  several  legatees ;  but  this  is 
to  be  without  prejudice  to  the  question,  whether  by  any  other 
evidence  the  whole,  or  any  of  them  can  be  shown  to  have  been 
wholly  or  partially  satisfied.  Let  the  Master  review  his  report  as 
to  the  legacies. 
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i8**-  BOUGHTON  V.  JAMES. 

Jan.  30,  31. 
Feb.  8.  (1  CoU.  C.  C.  26—47  ;  S.  0.  8  Jur.  329 ;  1  H.  L.  Gas.  406.) 

Knioht  [See  the  report  of  this  case  on  appeal  to  the  House  of  Liords 

^^Tm^*"^'  reported  in  1  H.  L.  C.  406—439,  under  the  title  of  Boughton  v. 
Boughtoriy  on  which  appeal  the  decision  of  the  yiGE-GHANCELL.oR  in 
Boughton  v.  James  was  affirmed  in  part  (as  to  the  remoteness  of 
some  of  the  bequests),  and  reversed  in  part  (as  to  the  order  of  appli- 
cation of  the  real  and  personal  estate  in  payment  of  charges 
imposed  thereon  by  the  will). — 0.  A.  S.] 


1844. 
Feb.  9. 

Kmigbt 
Bruce,  V.-C. 

[47] 
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HALL  V.   FISHER  (1). 

(1  CoU.  C.  0.  47—53 ;  S.  C.  8  Jur.  119.) 

A  devise  of  '*  all  that  freehold  farm  called  the  Wick  Farm,  containing 
200  acres  or  thereabouts,  occupied  by  W.  E.»  as  tenant  to  me,  with  the 
appurtenances/'  to  uses  applicable  to  freehold  property  only.  At  the  date 
of  the  will,  and  of  the  death  of  the  testator,  W.  E.  held,  under  a  lease  from 
the  testator,  202  acres  of  land,  which  were  described  in  the  lease  as  the 
Wick  Farm.  Of  these,  twelve  acres  were  leasehold  :  Held,  that  the  twelve 
acres  did  not  pass  by  the  devise. 

Thbophilus  Wharton  and  Brian  Wharton  were  seised  in  fee, 
in  equal  moieties  as  tenants  in  common,  of  a  freehold  farm  at 
Headington,  in  the  county  of  Oxford,  called  the  Wick  Farm,  which 
comprised,  among  other  lands,  a  piece  of  land  called  Great  Hill 
Ground,  containing  19  a.  3  r.  Theophilus  Wharton  was  also 
possessed  of  a  leasehold  farm  in  Headington,  called  the  Headington 
Farm,  held  under  a  lease  for  years  of  the  president  and  scholars  of 
Magdalen  College,  Oxford. 

In  October,  1825,  it  was  agreed  between  the  Whartons  and 
Magdalen  College,  that  Theophilus  Wharton  should,  under  the 
Land-tax  Bedemption  Acts,  purchase  of  the  college  a  piece  of  land 
(parcel  of  the  leasehold  farm)  which  was  lying  opposite  his 
residence,  and  that  the  Whartons  should  sell  to  the  college 
6  a.  1  r.  28  p.,  part  of  the  close  called  Great  Hill  Ground ;  and 
that  the  Whartons  should  exchange  with  the  college  6  a.,  further 
part  of  the  Great  *Hill  Ground,  for  certain  lands  belonging  to 
the  leasehold  farm  which  were  lying  intermingled  with  the  Wick 
Farm. 


( 1 )  Distinguished  and  questioned  by 
Chitty,  J.,  in  Re  Bright-Smith  (1886) 


31  Ch.  D.  314,  55  L.  J.  Ch.  865,  54 
L.  T.  47. 
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This  agreement  was  carried  into  execution  by  indentures  of        hall 
lease  and  release,  dated  the  7th  and  8th  October,  1820,  and  by      fisher. 
an  indenture  of  exchange  of  the  latter  date.     Notwithstanding 
this   arrangement,  however,  the   6  a.  1  r.  20  p.   and   the   6  a. 
continued  to  be  treated  and  occupied  by  the  Whartons  as  part  of 
Wick  Farm,  the  lands  being,  in  fact,  in  their  personal  occupation. 

Theophilus  Wharton  died  in  October,  1881,  having  by  his  will, 
after  devising  a  farm  at  Sutton,  in  the  county  of  Oxford,  as  therein 
mentioned,  devised  all  other  his  freehold  and  real  estates  to  the  use 
of  his  brother  Brian  for  life,  remainder  to  the  use  of  his  nephew 
Mark  Theophilus  Morrell  in  fee.  And  he  devised  all  his  leasehold 
messuage,  farm,  lands,  and  premises  situate  at  Headington,  and 
which  he  held  as  lessee  under  Magdalen  College,  to  his  said 
nephew  Mark  Theophilus  Morrell,  his  executors,  administrators, 
and  assigns. 

On  the  decease  of  Theophilus  Wharton,  Brian  Wharton  entered 
into  possession  of  the  Wick  Farm,  including  therein  the  whole  of 
the  Great  Hill  Ground ;  and  this  was  acquiesced  in  by  Morrell,  who 
at  the  same  time  took  possession  of  the  leasehold  farm,  exclusive  of 
the  Great  Hill  Ground. 

By  an  indenture  dated  the  6th  August,  1887,  the  college  renewed 
the  lease  of  the  Headington  Farm  to  Morrell,  including  therein  the 
6  a.  1  r.  28  p.  and  6  a. 

By  an  indenture  dated  the  29th  September,  1888,  Brian  Wharton 
demised  the  Wick  Farm  by  that  description,  and  also  described  as 
containing  by  admeasurement  202  acres,  more  or  less,  to  William 
Eeley,  to  hold  to  him,  his  executors,  &c.,  for  fourteen  years.  To 
this  indenture  was  annexed  a  schedule  of  the  demised  lands,  and 
in  the  schedule  was  mentioned  Great  Hill  Ground.  Immediately 
upon  the  ^execution  of  this  lease,  Eeley  entered  upon  and  took  and  [  *49  ] 
continued  in  possession  of  all  the  premises  comprised  in  it. 

Brian  Wharton  died  in  April,  1839,  having  by  his  will  devised 
his  moiety  of  ''  all  that  freehold  messuage  or  tenement,  farm,  lands 
and  hereditaments  called  the  Wick  Farm  "  to  his  wife  Catherine 
for  her  life,  with  an  ultimate  remainder  to  Morrell  in  fee. 

Upon  Brian  Wharton's  death,  his  widow  and  Morrell  shared  the 
rents  of  the  Wick  Farm  as  occupied  by  Eeley  in  moieties. 

Mark  Theophilus  Morrell,  by  his  will,  dated  the  17th  of 
November,  1841,  devised  as  follows :  ''  I  give  and  devise  all  that 
the  one  undivided  moiety  or  equal  half  part  which  was  devised  to 
me  in  and  by  virtue  of  the  will  of  my  uncle  Theophilus  Wharton, 
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Hall  of  and  in  all  that  freehold  farm  called  the  Wick  Pann,in  Headington, 
FiBHBB,  containing  200  acres  or  thereabouts,  occupied  by  William  Eeley  as 
tenant  thereof  to  me,  with  the  appurtenances,  to  the  uses,  upon 
the  trusts,  and  in  the  manner  following:"  (Here  followed  a  devise 
to  trustees  upon  trust  for  the  testator's  sister  Mrs.  Stone  for  life  for 
her  separate  use,  with  remainders  to  such  persons  as  she  should 
appoint,  and  with  an  ultimate  limitation  to  the  use  of  testator's 
brother,  James  Morrell  the  younger,  in  fee.)  ''And  I  give  and  devise  all 
that  the  other  undivided  moiety  or  equal  half  part  which  was 
devised  to  me  in  and  by  virtue  of  the  will  of  my  late  ancle 
Brian  Wharton,  subject  to  an  estate  for  life  thereby  given  to 
Mrs.  Catherine  Wharton  his  widow,  of  and  in  the  said  freehold 
farm,  called  the  Wick  Farm,  with  the  appurtenances,  subject  to 
the  life  estate  of  the  said  Catherine  Wharton,  to  the  uses,  upon 
the  trusts,  and  in  manner  following,  that  is  to  say,  to  the  use  of 
my  brother,  the  said  James  Morrell  the  younger,  for  his  life,"  &e. 
(Here  followed  a  series  of  limitations  all  applicable  to  freehold 

[  *5o  ]  estate.)  The  will  then  provided  that  it  should  be  lawful  for  *the 
owners  or  owner  for  the  time  being  of  the  first  legal  estate  of 
freehold  in  possession  of  each  of  the  said  moieties  of  the  Wick 
Farm,  to  demise  and  lease  the  said  farm,  in  moieties  or  altogether, 
unto  any  person  or  persons  for  any  term  or  terms  of  years  not 
exceeding  twenty-one  years  in  possession,  for  the  best  rent  that 
could  be  obtained  for  the  same,  and  upon  such  other  terms  as 
should  be  deemed  reasonable,  so  that  such  rent  were  reserved  so  as 
to  be  incident  to,  and  go  along  with,  the  freehold  and  reversion  of 
the  said  premises.  The  testator  then  devised  his  freehold  messuage 
at  Sutton,  and  also  all  his  leasehold  farm-house,  homesteads,  lands, 
and  tenements,  at  Headington  aforesaid,  containing  about  170  acres, 
held  under  Magdalen  College,  Oxford,  and  then  in  the  occupation 
of  Thomas  Burrows,  jun.,  as  tenant  to  him,  with  their  respective 
appurtenances,  unto  and  to  the  use  of  John  Fisher  and  James 
Westell,  a  solicitor,  their  heirs,  executors,  administrators,  and 
assigns,  upon  trust  with  all  convenient  speed  after  his  decease 
to  make  sale  and  absolutely  dispose  of  the  said  last-mentioned 
freehold  and  leasehold  premises  respectively,  and  to  apply  the 
monies  arising  from  such  sale  in  payment  (after  the  discharge  of 
incidental  expenses)  of  all  his  debts,  and  all  his  funeral  and  testa- 
mentary expenses,  in  exoneration,  so  far  as  the  same  would  extend, 
of  his  personal  estate  from  the  payment  of  such  debts  and  expenses, 
and  he  gave  the  residue  of  the  monies  to  arise  from  such  sale  unto 
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the  said  John  Fisher  and  James  Westell.  And  he  gave,  devised,  Hall 
and  bequeathed  all  his  real  estate  not  thereinbefore  devised  or  fishkb. 
disposed  of,  and  all  his  residuary  personal  estate,  unto  his  father 
James  Morrell,  Esq.,  his  heirs,  executors,  administrators,  and 
assigns,  absolutely,  subject  only  to  the  payment  of  such  of  his 
debts  as  the  monies  produced  by  the  sale  of  the  said  premises 
comprised  in  the  aforesaid  trusts  for  sale  should  be  insufficient  to 
pay.  And  he  appointed  the  said  John  Fisher  and  James  Westell 
joint  executors  of  his  will. 

The  testator,  Mark  Theophilus  Morrell,  died  in  January,  1842.  [  5i  ] 

The  bill,  which  was  filed  by  the  trustees  and  devisees  of  the  Wick 
Farm  under  Morrell's  will  against  his  executors,  and  the  husband 
of  Mrs.  Stone,  after  alleging  that  it  was  not  necessary  for  the  pay- 
ment of  the  testator's  debts  to  resort  to  the  6  a.  1  r.  28  p.  and  6  a., 
prayed  that  it  might  be  declared  that  the  description  in  the  will, 
''  all  that  freehold  farm  called  Wick  Farm,  in  Headington  aforesaid, 
containing  200  acres  or  thereabouts,  and  occupied  by  William 
Eeley,  as  tenant  thereof  to  me,  with  the  appurtenances,"  comprised 
the  two  pieces  of  land  containing  respectively  6  a.  1  r.  28  p.  and  6  a., 
and  that  the  same  were  effectually  devised  and  bequeathed  by  the 
said  will  as  parts  of  the  Wick  Farm  for  the  benefit  of  the  plaintiffs, 
Emily  Stone  and  James  Morrell  the  younger,  and  that  the  defendants, 
the  executors,  might  assent  to  such  devise  and  bequest  of  the  said 
two  pieces  of  land  accordingly,  and  that,  in  order  to  such  assent, 
all  proper  accounts  might,  if  necessary,  be  taken,  to  ascertain  the 
state  of  the  assets  of  the  said  testator  Mark  Theophilus  Morrell, 
and  to  clear  his  estate,  as  in  the  ordinary  case  of  suits  by  specific 
legatees  for  their  legacies. 

The  cause  was  heard  on  bill  and  answer.  The  executors,  by 
their  answer,  admitted  that  the  Wick  Farm,  at  the  time  of  making 
the  will,  did  not  contain  more  than  202  [a.  4  p.,  or  thereabouts, 
including  the  two  pieces  of  land  in  question ;  but  they  denied  (in 
answer  to  a  charge  contained  in  the  bill)  that  the  leasehold  farm, 
at  the  time  of  making  the  will,  comprised  170  acres,  exclusive  of 
the  two  pieces  of  land.  On  the  contrary,  they  stated,  that,  without 
those  two  pieces,  it  did  not  exceed  140  acres  in  extent.  They 
admitted  that  the  two  pieces  of  land  were  never  in  the  occupation 
of  Thomas  Burrows,  jun.  (i). 

(1)  The  executors  claimed  the  two  the  leasehold  tenements  at  Heading'> 
pieces -of  land  in  question  as  being  ton;  but  the  Coubt  gave  no  opinion 
oomjxiised  in  the  bequest  to  them  of     upon  this  point. 
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Hall  Mr.  Russell  and  Mr.  Chandless,  for  the  plaintififs  : 

FI8HKB.  In  Doe  d.  Dunning  v.  Lord  Cranstoun  (i),  Parke,  B.,  says,  "The 

f  *^  J        rule  is,  that,  where  any  property  described  in  a  will  is  sufficiently 

ascertained  by  the  description,  it  passes  by  the  devise,  althoagh 

all  the  particulars  stated  in  the  will  with  reference  to  it  may  not 

be  true." 

(The  Yiob-Chanobllob  :  To  that  I  agree ;  but  is  there  any  case 
in  which,  there  being  a  subject  to  which  the  words  of  the  will 
properly  and  correctly  apply,  they  have  been  held  to  apply  also  to 
another  subject?) 

[They  also  cited  Lane  v.  Lord  Stanhope  (2)  and  Hobson  v.  Black- 
bum  (8).] 

The  Vicb-Chancbllor,  in  the  course  of  the  argument,  referred 
to  Radford  v.  Southern  (4),  Millei'  v.  Travers  (5)  and  Arkell  v. 
Fletcher  (6). 

[  63  ]  Mr.  Wigram  and  Mr.  Paii-y,  for  the  defendants,  were  stopped 

■  by  the  Court. 

Thb  Vicb-Chanoellob  : 

1  do  not  dispute  the  correctness  of  the  cases  which  have  been 
cited,  but  1  am  unable  to  view  this  as  a  case  of  what  is  called  falsa 
demonstratio. 

The  word  ''freehold,"  as  used  in  this  will,  seems  to  me  a 
necessary  part  of  the  description,  which  cannot  be  rejected.  If  it 
had  been  omitted,  the  probability  is,  that  the  leasehold  in  question 
would  have  been  held  to  pass.  Again,  if  the  whole  of  the  farm  had 
been  leasehold,  the  insertion  of  the  word  '*  freehold  "  would  pro- 
bably not  have  been  material.  But  there  is  a  subject  here  which 
properly  answers  the  description  given  in  the  will.  There  is  a  free- 
hold farm  called  Wick,  which  contains  200  acres,  or  thereabouts, 
(incorrectness,  if  there  be  any  incorrectness  in  that  respect,  is 
immaterial),  and  which  is  occupied  by  Eeley.  Being  of  opinion 
that  the  freehold  part  of  the  farm  is  properly  described  by  those 
words  in  the  will,  although  the  leasehold  should  be  abstracted  from 
it,  I  am  obliged  to  say  that  not  any  leasehold  land,  although  used 

(1)  56  E.  K.  597,  at  p.  603  (7  M.  &    (4)  U  R.  E.  435  (1  M.  &  S.  299), 
W.  1, 10).  (5)  34  E.  R.  703  (8  Bing.  244). 

(2)  8  E.  E.  197  (6  T.  E.  345).         (6)  51  E.  E.  254  (10  Sim.  299). 
(5)  36  R.  E.  381  (1  My.  &  K.  571). 
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and  treated  as  freehold,  can  pass  under  this  devise.     I  regret  to  be        Hall 
obliged  to  come  to  this  decision,  inasmuch  as  I  think  it  likely  that       fishsr. 
the  testator  intended  otherwise,  but  did  not  sufficiently,  or  did 
not  accurately,  inform  his  solicitor  of   the  circumstances  of  the 
property. 

Dismiss  the  bill,  but  without  costs. 


CAPPER  V.  TERRINGTON.  i844. 

(1  Coll.  C.  C.  103—104 ;  S.  C.  13  L.  J.  Oh.  239 ;  8  Jur.  140.)  Feb^. 

Three  mortgages  on  the  estates  of  distinct  mortgagors  were  transferred       Knioht 
to  the  same  trustees  by  one  deed,  which  was  prepared  in  the  Master's  office,    ^^^^■»  ^''^' 
in  a  suit  for  executing  the  trust.     Upon  the  appHcation  of  one  of  the         I  ^^^  J 
mortgagors  for  liberty  to  redeem  and  to  have  the  transfer  deUvered  up  to 
him  :  Held,  that  he  was  entitled  to  have  the  deed,  on  his  executing  to  the 
trustees  a  covenant  to  produce  it,  and  paying  the  costs  of  the  application ; 
and  that  the  costs  properly  incurred  in  preparing  and  settling  the  covenant 
should  be  borne  by  the  mortgagee's  estate. 

A  TB8TAT0B,  being  entitled  to  three  mortgages  on  the  estates  of 
distinct  mortgagors,  devised  them,  by  his  will,  to  trustees  upon 
certain  trusts.  The  trustees  afterwards  conveyed  the  mortgages 
to  new  trustees  by  a  single  deed  which  had  been  settled  in  the 
Master's  office,  in  a  suit  relating  to  the  trust.  One  of  the  mort- 
gagors then  gave  notice  of  his  intention  to  pay  off  his  mortgage,  but 
the  trustees  refused  to  give  up  the  mortgage-deed  (i)  except  upon 
the  terms  of  the  mortgagor  entering  into  a  covenant  with  them  to 
produce  it. 

The  mortgagor  now  presented  his  petition,  praying  for  liberty 
to  pay  his  mortgage-money  into  Court,  and  that  thereupon  his 
mortgaged  estate  might  be  reconveyed,  and  the  mortgage-deed  (i) 
delivered  to  him. 

Mr.  Parry,  for  the  petitioner,  said,  that  to  ask  a  mortgagor 
redeeming  to  give  a  covenant  to  the  mortgagee  to  produce  his 
deeds  was  altogether  a  novelty.  He  stated,  however,  that  the 
petitioner  was  not  unwilling  to  do  so,  provided  the  respondents 
would  pay  the  costs  of  the  present  application. 

Mr,  E.  F.  Sndili,  for  the  trustees,  and 

Mr.  PhilUps,  for  the  parties  beneficially  interested  in  *the      [  *104  ] 

(1)  Thisexpression  **mortgage-d6ed"  gagor's  right  to  the  mortgage  deed  on 
appears  to  have  been  inserted  by  redemption  was  indisputable. — O.A.S. 
"i^Tt^Vfi  for  "transfer."    The  mort- 
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GAPpn      mortgage  fund,  declined  the  terms  offered,  and  insisted  on  tbe 
Tebbinoton.  mortgagor's  executing  a  covenant  to  produce  the  deed  in  question : 
WeihereUY.  Collins  (i). 

The  Vicb-Ghamoellob  : 

Either  the  mortgagor  must  have  the  deed,  and  execute  a  covenant 
to  produce  it,  or  the  deed  must  remain  with  the  trustees,  they 
executing  to  the  mortgagor  a  covenant  to  produce  it.  I  do  not  say 
what  I  should  do  if  all  the  mortgagors  were  present ;  but  having 
one  only  before  me,  I  think  that  he  is  entitled,  if  he  so  elects,  to 
have  the  deed  and  execute  the  covenant.  In  that  case,  the  deed  of 
covenant  must  be  settled  by  the  Master,  if  the  parties  differ. 

The  costs  of  this  application  must  be  paid  by  the  mortgagor ; 
but,  as  the  necessity  for  the  covenant  has  arisen  from  the  mort- 
gagee or  those  representing  him,  mixing  the  lands  comprised  in 
the  several  securities,  the  costs  of  preparing  and  settling  the 
covenant,  so  far  as  they  shall  be  properly  incurred,  ought,  I  think, 
to  be  paid  out  of  the  mortgagee's  estate.  The  latter  costs,  however, 
had  better  be  reserved  for  the  present  (2). 


1844. 
March  8,  14. 

Knight 
Bbuge,  V.-C. 

[105] 


BURDEN  V.   OLDAKER. 

(1  ColL  0.  C.  106—107 ;  S.  0.  13  L.  J.  Ch.  240;  8  Jur.  418.) 

Where  deeds  relating  to  mortgaged  property  (the  mortgage  being  absolute 
at  law)  come  into  the  custody  of  a  court  of  equity,  by  means  and  in  the 
course  of  a  reasonable  and  proper  administration  of  the  mortgagee's  estate, 
the  costs  of  removing  them  out  of  Court,  upon  the  mortgage  being  paid  off, 
must  be  borne  by  the  mortgagor. 

Jane  Bennett,  widow,  being  seised  in  fee  of  certain  real  estates, 
and  possessed  of  various  mortgages  and  other  personal  estates,  gave 
and  devised  all  her  real  estate  to  Edmund  Wells  Oldaker  and  John 
Wilson,  and  their  heirs,  upon  trust  as  thereinafter  mentioned ;  and 
she  directed  her  trustees  to  collect,  get  in,  and  sell  her  personal 
estate,  and  invest  the  same  in  the  purchase  of  lands  ;  and  she  gave 
the  rents  of  all  the  said  real  estates,  and  the  interest  of  the 
personalty  until  the  same  should  be  invested  in  real  estate,  to  the 
said  John  Wilson  for  his  life ;  and  after  his  decease,  she  devised 
the  real  estates  to  certain  uses  in  favour  of  Edward  Lucas  Burden, 
an  infant,  and  others ;  and  she  made  Oldaker  and  Wilson  executors 
of  her  will. 


(1)  18  B.  E.  229  (3  Madd.  255). 


(2)  See  the  next  casei 
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The  testatrix  was  at  the  time  of  her  death  possessed  of,  amongst 
other  mortgages,  a  mortgage  on  certain  freehold  property  at 
Pershore,  in  Worcestershire,  of  which  John  Workman  was  the 
owner  of  the  equity  of  redemption  in  fee.  That  mortgage  had 
become  absolute  in  May,  1818. 

After  the  testatrix's  death  a  bill  was  filed  by  Edward  Lucas 
Burden  against  the  executors  and  others,  praying  that  the  will 
might  be  established  as  to  the  real  and  personal  estate  of  the 
testatrix,  and  that  the  usual  accounts  might  be  taken  of  the 
personal  estate  of  the  testatrix  and  of  her  debts,  and  that  the 
personalty  might  be  applied  in  payment  of  her  debts  in  a  due 
course  of  administration,  and  that  the  residue  might  be  ascertained 
and  properly  invested. 

By  the  decree  made  on  the  hearing  of  the  cause,  it  was,  amongst 
other  things,  ordered  that  all  deeds  and  documents  in  the  hands  of 
the  defendants  Edmund  Wells  Oldaker  and  John  Wilson,  or  either 
of  them,  relating  to  the  freehold,  copyhold,  and  leasehold  estates 
of  the  testatrix,  *and  to  the  mortgages  and  other  securities  whereon 
her  personal  estate,  or  any  part  thereof,  was  invested,  should  be 
deposited  with  the  Master,  without  prejudice  to  any  application  to 
be  made  thereafter  by  any  party  for  the  delivery  up  or  otherwise 
of  the  said  deeds  or  documents,  or  any  of  them. 

In  pursuance  of  this  decree  the  deeds  relating  to  the  mortgage 
securities  of  the  testatrix  were  deposited  in  the  Master's  office. 

A  petition  was  now  presented  by  Workman  for  liberty  to  pay  the 
amount  due  in  respect  of  his  mortgage  into  Court,  and  that  the 
mortgage-deed,  and  title-deeds  relating  to  the  mortgaged  premises, 
might  be  delivered  to  him.  The  only  question  was  as  to  the  costs 
of  this  application. 


Burden 

t. 
Oldaker. 


[  Moa  ] 


Mr.  Swanston,  for  the  petitioner. 
Mr,  Russell,  for  other  parties. 


The  Vicb-Chancbllob  : 

This  petition,  I  am  informed,  has  been  or  is  to  be  amended,  and 
is  to  be  considered  as  amended,  by  making  it  the  petition  of  Mr. 
Workman  (i),  who,  though  not  the  original  mortgagor,  is  the  person 
entitled  to  the  equity  of  redemption,  and  desirous  of  paying  off  the 
mortgage ;  so  amended,  however,  I  understand,  as  to  submit,  not 

(I)  The  petition  had  originally  been  presented  in  the  name  of  John  Wilson. 


March  U. 


.^ 


2ft 
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BUItDBN 

V. 

Oldakbr. 


[  •107  ] 


to  pay  but  to  abide  by  any  order  that  the  Court  may  make  as  to 
the  coBts  and  charges  mentioned  in  the  prayer.    The  parties,  I 
collect,  indeed,  without  reference  to  the  particular  terms  of  the 
petition,  wish  the  opinion  of  the  Court  upon  the  general  question, 
whether,  the  mortgage-deed  and  the  title-deeds  of  the  mortgaged 
estate  being  in  Court  in  a  suit,  which  this  suit  is,  for  performing 
the  trusts  *of  the  will  and  for  administering  the  assets  of  the 
mortgagee,  (purposes  foreign  to  the  mortgagor),  he  ought  to  pay 
the  costs  of  obtaining  an  order  for  delivering  them  out  of  Court  to 
him  upon  paying  off  the  debt ;  the  instruments  having,  as  I  under- 
stand, been  deposited  with  the  Master  by  the  executors  and  trustees 
of  the  mortgagee's  will,  under  the  decree,  as  a  matter  of  ordinary 
course,  and  not  in  consequence  of  any  default  or  misconduct  of  any 
kind.    The  mortgage  I  suppose,  became  legally  forfeited  in  the 
mortgagee's  lifetime,  and  the  decree  appears  to  have  extended  to 
the  deposit  of  all  deeds   and  documents  in   the  hands  of  the 
mortgagee's  trustees  and  executors  relating  to  her  freehold,  copy- 
hold, and  leasehold  estates,  as  well  as  to  the  mortgages  and  other 
securities  whereon  her  personal  estate  was  invested.     The  nature 
of  her  will  seems  to  have  rendered  this  a  reasonable  measure  so 
far  as  her  estate  was  concerned.    In  this  state  of  circumstances,  I 
think  that  the  proper  costs  of  obtaining  an  order  for  delivering  the 
mortgagor's  deeds  out  of  Court  to  him  fall  within  the  principle  on 
which  Wether eU  v.  Collins  (i),  and  other  cases  of  that  description, 
have  been  decided,  and  must  therefore  be  borne  by  the  mortgagor ; 
the  deeds  having  come  into  the  custody  of  the  Court  (from  which 
without  an  order  they  cannot   be  removed)  by  means,   and   in 
the  course,   of  a  reasonable  and  proper  administration   of  the 
mortgagee's  estate ;  of  which  this  mortgage,  forfeited  in  her  life- 
time at  law,  though  continuing  redeemable  in  equity,  formed  at 
her  death  a  part. 


1844. 
March  1, 14. 

Knight 
Bruce,  V.-C. 

[108] 


TAYLOR  V.   BEVERLEY. 

(1  Coll.  C.  C.  108—117 ;  S.  C.  13  L.  J.  Ch.  240 ;  8  Jur.  265.) 

A  testator,  by  his  will,  directed  his  executors  to  place  out  upon  Govern - 
meut  security  such  a  sum  of  money  out  of  the  interest  thereof,  as  would  be 
sufficient  to  prodiice  an  annuity  of  50/.,  which  he  gave  unto  his  daughter  I., 
for  her  life ;  and  after  her  decease,  in  case  she  should  leave  issue,  he  gave 
the  principal  unto  and  equally  amongst  such  issue  ;  but  if  she  should  die 
without  issue,  he  gave  the  same  unto  and  equally  amongst  his  surviving 
children  and  their  legal  personal  representatives,  share  and  share  alike. 

(1)  18  B.  B.  229  (3  Madd.  255). 
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The  testator  had  four  children  living  at  the  date  of  his  will  and  of  his        Taylob 
death,  of  whom  the  daughter  I.  was  the  survivor.    She  died  without  leaving  t. 

issue :  Held,  that  the  words  **  surviving  children  "  meant  children  surviving  Bkvbbley. 
the  daughter  I. ;  and  that  the  words  **  legal  personal  representatives  "  must 
he  construed  in  their  ordinary  sense,  and  not  as  importing  kindred  or 
representatives  in  blood;  consequently,  that  the  fund,  of  which  the 
testator's  daughter  was  the  tenant  for  life,  fell  into  the  testator's  residuary 
estate. 

Thb  will  of  Christopher  Beverley,  dated  in  1822,  contained  the 
following  bequest :  "  And,  as  a  provision  for  my  daughter  Isabella, 
the  wife  of  John  Howson,  who  has  at  present  no  children,  I  do 
hereby  order  and  direct  my  executrix  and  executors  hereinafter 
named  to  place  out  at  interest,  upon  Government  or  other  good 
security,  such  sum  of  money,  part  of  the  said  6,000Z.,  as  by  and 
oat  of  the  interest  thereof  will  be  sufficient  to  produce  one  annuity 
or  clear  yearly  sum  of  502.  of  lawful  English  money,  which  I  do 
hereby  give  and  devise  unto  my  said  daughter  Isabella  Howson, 
for  and  during  her  natural  life,  to  and  for  her  own  sole  and  separate 
use  and  disposal,  and  to  be  paid  to  her  by  four  quarterly  payments 
in  each  year ;  the  first  payment  to  commence  and  be  made  at  the 
end  of  three  months  next  after  my  decease ;  and  from  and  after 
the  decease  of  my  said  daughter  Isabella  Howson,  in  case  she 
shall  leave  issue,  I  do  give  and  devise  the  principal  sum  or  sums  of 
money  whereon  the  said  last-mentioned  annuity  or  clear  yearly  sum 
of  501.  shall  be  secured  as  aforesaid  unto  and  equally  amongst  such 
issue;  but  if  she  shall  die  without  issue,  I  give  and  devise  the 
same  unto  and  equally  amongst  my  surviving  children  and  their 
legal  personal  representatives,  share  and  share  alike."  The  testator 
bequeathed  the  residue  of  his  estate  to  his  son  John. 

The  testator,  who  had  married  in  1778,  had  five  children.  One 
of  them,  a  daughter,  died  an  infant  and  unmarried  in  1802.  The 
other  children,  viz.,  John,  Christopher,  Frances  Holgate,  and 
Isabella  Howson,  were  alive  both  when  he  *made  his  will  and  at  [  *109  ] 
the  time  of  his  death ;  of  these,  Isabella  Howson  was  the  survivor. 
She  died  without  leaving  issue. 

The  bill  was  filed  by  the  executors  and  trustees  under  the 
testator's  will,  praying  for  the  directions  of  the  Court  as  to  the 
fund  of  which  the  testator's  daughter,  Isabella  Howson,  had 
been  the  tenant  for  life.  The  question,  to  whom  such  fund  now 
belonged,  depended  upon  the  meaning  of  the  words  "my  surviving 
children,  &c." 

Mr.  Stinton^  for  the  plaintiffs. 
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Taylor 
Bevbblbt. 


[•110] 


Mr.  Wigram  and  Mr.  Headlam,  for  the  representatives  of  John, 
[cited  Cripps  v.  Wolcott  (i),  Pope  v.  Whitcombe  (2),  Gibba  v.  Tait  (3), 
Wordsivorth  v.  fFood  (4)]. 

The  gift  to  the  surviving  children  is  absolute.  The  words 
''  legal  representatives  "  must  have  their  ordinary  import,  that  is  to 
Bay,  ''executors,  administrators,  and  assigns:"  Price  v.  Strange  (5), 
Saherto7i  v.  Skeels  (6).  To  give  them  *any  other  meaning,  the 
Court  must  convert  the  word  ''and,"  which  immediately  precedes 
them,  into  "  or." 


Mr.  Kenyan  Parker^  Mr.  Malins,  and  Mr.  Shee,  for  the  next 
of  kin  and  personal  representatives  of  Frances  Holgate : 

The  words  of  survivorship  are  to  be  referred  to  the  death  of  the 
testator,  and  not  to  the  death  of  the  tenant  for  life.  [Upon  this 
point  they  referred  to  a  number  of  cases  which  were  decided  before 
Cripps  V.  Wolcott  had  practically  determined  the  modern  rule.] 

[With  respect  to  the  words  "  legal  personal  representatives,'* 
they  are  properly  words  of  purchase ;  the  representatives,  or 
next  of  kin,  taking  by  substitution  :  Cotton  v.  Cotton  (7),  Booth  v. 
Vicars  (s).] 

r  112  ]  Mr.  Birkbeck  and  Mr.  RolU  for  the  representatives  of  Chris- 

topher, took  a  similar  line  of  argument;  citing  Eyre  v.  Marsden  (9) 
and  Massey  v.  Hudson  (lo),  and  commenting  principally  on  the 
effect  of  the  words  "legal  personal  representatives." 

Mr.   Wigram,   [in  reply,  referred  to  Shergold  v.  Boone  (ii), 
Crowder  v.  Stone  (12),  and  other  cases. 

Some  other  authorities  cited  in  argument  are  referred  to  in  the 
following  judgment.] 


MarchU,       ThB  ViCE-ChANCBLLOB  : 

[  113  ]  The  bequest  of  which  the  Court  has  to  decide  the  construction 

in  this  cause  is  contained  in  the  will  of  Christopher  Beverley  in 


(1)  20  B.  E.  268  (4  Madd.  11). 

(2)  27  B.  B.  32  (3  Buss.  124). 

(3)  42  B.  B.  136  (8  Sim.  132). 

(4)  48  B.  B.  191  (2  Beav.  25). 

(5)  22  B.  B.  266  (6  Madd.  159). 

(6)  32  B.  B.  284  (1  Buss.  & 
589). 


My. 


(7)  50  B.  B.  99  (2  Beav.  67). 

(8)  Ante,  p.  1. 

(9)  48  B.  B.  73  (4  My.  &  Or.  231). 

(10)  16  B.  B.  158  (2  Mer.  130). 

(11)  9B.  B.  195  (13  Yes.  370). 

(12)  27  a  B.  68(3  Buss.  217). 
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these  words.     (His  Honour  here  read  the  bequest  as  above  stated.)       tatlob 
Four  children  of  the  testator  having  been  alive  when  the  will  was    beve^klet. 
made,  and  at  his  death,  of  whom  Isabella  Howson,  who  has  died 
without  leavin<;  issue,  was  the  survivor,  the  first  question  argued 
has  been,  whether  the  words  ''  surviving  children  "  ought  not  to  be 
construed  as  meaning  '*  other  children." 

It  is  probably  true  that  where  an  estate  or  fund  is  given  between 
a  class  or  number  of  persons  as  tenants  in  common  in  tail,  or  for 
life,  with  remainders,  or  interests  in  the  nature  of  remainders,  to 
their  children  respectively,  and  a  valid  provision  is  made,  that  in 
the  event  of  the  death  and  failure  of  issue  of  any  of  the  original 
takers,  the  share  of  the  original  taker  or  takers  so  circumstanced 
shall  go  to  the  survivors  or  survivor  of  them,  the  words  "  survivors 
or  survivor  "  may,  in  general,  well  be  considered  as  an  expression 
of  contrast,  used  for  the  purpose  of  distinguishing  the  takers  not  so 
circumstanced,  and  therefore  as  meaning  '^others  or  other;"  and 
so  in  analogous  instances.  But  is  the  case  the  same  where,  the 
words  being  used  as  here,  ''  surviving  children,"  no  interest  in 
any  portion  of  the  subject  of  which  the  whole  or  part  is  so  given  to 
"surviving  children"  has  been  previously  given  to  those  children 
*or  either  of  them,  if  the  words  are  read  as  "other  children?"  ['n*] 
My  impression  is,  that  the  word  "survivors,"  the  word  "survivor," 
and  the  word  "  surviving,"  ought,  in  a  will,  to  receive  their  natural 
and  ordinary  construction,  that  is,  to  be  read  as  not  meaning  "  other," 
unless  the  nature  of  the  disposition  itself,  in  which  the  expression 
occurs,  or  the  context  of  the  instrument  containing  the  disposition, 
renders  a  departure  from  that  natural  and  ordinary  interpretation 
necessary  to  effectuate  what  the  whole  of  the  disposition,  from  its 
nature,  or  the  whole  of  the  instrument  taken  together,  shows  to 
have  been  the  testator's  intention;  and  this  seems  to  have  been 
the  view  taken  by  the  present  Lord  Chancellor  in  Crowder  v. 
Stone.  In  the  will  before  me  neither  the  nature  of  the  particular 
disposition,  nor  the  context,  appears  to  me  to  require  or  justify 
such  a  departure ;  and,  I  think,  accordingly,  that  the  word  "  sur- 
viving" must  be  read  as  meaning  "  surviving,"  and  not  as  meaning 
"  other ; "  a  construction  which,  applied  to  this  will,  appears  to  me 
entirely  consistent  with  the  decisions  in  Doe  v.  Wainwright  (i)  and 
WUmot  V.  WUmot  (2). 

To  what  period,  then,  does  the  word  "surviving,"  as  used  by 
this  testator,  refer?    This,  as  Sir  William  Grant  said  in  Newton 

(1)  2  B.  B.  634  (5  T.  ».  427).  (2)  6  ft.  H,  196  (8  Ves.  10). 
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Tatlob  y.  Ayscougk  (1),  depends  on  the  testator's  intention,  to  be  collected 
beveblbt.  either  from  the  particular  disposition  or  the  general  context  of  the 
will.  It  has  not  been  argued,  and  it  could  not,  I  think,  have  well 
been  argued,  that  anything  turns  upon  the  fact  that  the  testator 
had  a  child  who  died  before  the  making  of  the  will.  The  child  is 
stated  to  have  been  a  daughter  who  never  married,  and  whose 
death  happened  more  than  twenty  years  before  the  will  was  made. 
Nor  has  it  been  contended  at  the  Bar,  on  either  side,  that  had  the 
word  "surviving"  been  omitted,  and  one  of  the  sons,  living  when 
the  will  was  made,  died  before  the  testator's  death,  that  son's 

[^ii'^]  share  under  this  ^bequest  would  have  fallen  into  the  general 
residue  by  lapse.  Whether  it  would  or  would  not,  I  wish  to  be 
understood  as  not  intimating  any  opinion.  But  if  it  would  not, 
then  the  word  "  surviving,"  if  to  be  understood  as  referring  to  the 
time  of  the  testator's  death,  is  surplusage.  However  this  may  be, 
it  would  not,  I  think,  be  a  proper  construction  of  the  will  before 
me  so  to  read  the  word  '^surviving."  Considering  that  Isabella 
HowBon  was  one  of  the  testator's  children  living  when  the  will  was 
made  and  at  his  death, — considering  the  event  that  was  to  give  a  title 
to  the  persons  called  the  testator's  surviving  children,  and  the  place 
in  which  the  expression  occurs,  I  conceive  that  the  phrase  **  my 
surviving  children,"  as  used  in  this  will,  means  "  my  children  then 
living,"  or  (that  which  is  the  same)  "my  children  surviving 
Isabella  Howson."  If  the  testator  had  said,  "  Upon  the  death  of 
either  of  my  children  a  sum  of  1,000L  shall  go  to  my  surviving 
children,"  could  a  doubt  be  entertained  as  to  the  time  to  which  the 
word  surviving  was  meant  to  refer  ?  Has  he  in  the  passage  under 
consideration,  where  he  has  not  said  "other  children  "or  "other 
surviving  children"  less  plainly  used  a  term  of  distinction  between 
Isabella  Howson,  and  others,  his  children — that  distinction  being, 
her  death  and  their  continuance  in  life  ? 

The  words  "  die  without  issue  "  have  been  agreed  on  all  hands 
to  mean  "  die  without  leaving  issue,"  as  they  are  here  found.  It 
has  been  contended  that  the  word  "  and "  immediately  following 
the  words  "  surviving  children  "  may  be  read  "  or,"  and,  this  being 
done,  that  the  word  "surviving"  would  necessarily  have  to  be 
construed  as  referring  to  the  time  of  the  testator's  death.  Whether 
such  a  consequence  would  follow  I  have  not  found  it  essential  to 
consider,  there  not  being,  in  my  judgment,  anything  contained  in 
the  will  which  could  be  held  to  justify  such  a  reading  of  the  word 
(1)  19  Yes.  536.    See  48  B.  B.  195,  n. 
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"and.''     Certainly  it  may  sometimes  mean  ''or/'  but  here  there       Taylob 
is  no  groond  for  changing  its  ordinary  sense.  Bbverlet. 

The  remaining  question  is,  as  to  the  construction  of  the  words       [  ii6  ] 

"  their  legal  personal  representatives."    It  was  suggested,  I  think 

by  Mr.  Rolt^  that  the  word  ''  their  "  might  be  read  as  referring  to 

the  testator's  children  generally,  not  merely  to  those  whom  he  has 

called  his  ''  surviving  children."    But  I  cannot  see  any  ground  or 

place  for  such  an  argument.    It  was  also  contended,  that  the  words 

''legal  personal  representatives"  import  in  this  will  kindred  or 

representation  in  blood,  and  are,  therefore,  words  of  purchase,  not 

meaning  merely  representation  in  estate ;  a  question,  to  the  cases 

cited  upon  which,  Corhyn  v.  French  {i)  may,  perhaps,  be  added. 

How  the  matter  might  have  stood  had  the  word  ''  personal  "  been 

omitted,  I  need  not  say  ;  but  the  word  "  personal "  is  part  of  the 

passage  as  well  as  the  word  "legal."     That  it  is  impossible  to 

suppose  a  will  so  worded,  as  that  the  expression  "  legal  personal 

representatives"  should  mean   ''kindred"  or  representatives  in 

blood,  I  will  not  say;  but  certainly,  it  would  require  a  context 

strongly  and  clearly  denoting  such  an  intention  in  order  to  justify 

a  departure  so  wide  from  the  proper  meaning  of  the  phrase.     Such 

a  departure  could  not  be  justified  by  the  mere  circumstance  that 

the  words  in  their  ordinary  and  proper  sense  are  surplusage,  as 

possibly  they  may  be ;  and  explanatory  context  there  is  none.    It 

follows,  that,  in  my  opinion,  as  Isabella  Howson  was  the  testator's 

last  surviving  child,  the  fund,  of  which  she  was  tenant  for  life, 

has  fallen  into  the  residue.     Harrison  v.  Foreman  {2),  Smither  v. 

WiUock  (3),  Brotvne  v.  Lord  Kenyon  (4),  and  Sturgess  v.  Pearson  (5), 

authorities  that  I  do  not  question,  have  no  application  to  a  bequest 

of  the  present  description,  to  surviving  children  only. 

Much  stress  was  laid  in  the  argument  upon  the  cases  of  Wilson 
V,  Bayly  and  Doe  v.  Prigg.  The  will  construed  in  Wilson  v.  Bayly 
differs  from  the  will  before  me  sufficiently  *to  prevent  that  case,  [  *^17  ] 
in  my  opinion,  from  governing  the  present  in  form  or  substance. 
The  words  of  the  material  disposition  in  the  will  of  Mark  Tew 
having  been  "my  daughters,  Mary,  Sarah,  and  Catherine,  and  the 
Burvivors  and  survivor  of  them  and  their  assigns,"  the  expression 
'*  as  tenants  in  common  "  having  been  added,  and  in  the  parts  of 
his  will  providing  for  the  event  of  the  death  of  his  daughters,  or 

(1)  4  E.  B.  254  (4  Yes.  418).         (4)  18  B.  B.  261  (3  Madd.  410). 

(2)  6  B.  E.  28  (5  Vee.  207).  (5)  20  B.  B.  316  (4  Madd.  411). 

(3)  9  Yes.  233.  See  2?  B.  B,  127,  n, 
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any  or  either  of  them,  before  marriage,  and  bequeathing  the  residae 
of  his  estate,  the  testator  having  used  the  words  ''survivors"  and 
" survivor"  as  he  appears  to  have  done,  I  cannot  think  that  I  am 
contradicting  or  contravening  what  the  House  of  Lords  did  in  that 
case  by  deciding  as  I  deem  it  right  to  do  in  this.  I  have  considered, 
also,  the  case  of  Doe  v.  Prigg  with  the  attention  and  respect  due 
to  such  an  authority.  But  supposing  it  not  to  be  substantially 
distinguishable  from  the  present,  a  point  on  which  I  give  no 
opinion,  I  am  not  prepared  to  follow  it  in  this  cause ;  conceiving, 
as  I  do,  that  it  does  not  so  absolutely  bind  the  Court  as  to  place 
me  under  the  necessity  of  ascribing  to  the  word  "  surviving/'  in 
the  will  before  me,  a  sense  contrary  to  my  deliberate  conviction. 
It  may  be  observed,  that  it  is  not,  as  I  read  the  report  of  Doe  v. 
Priggy  to  be  collected  from  it  whether  William  Jennings  or  John 
Warren  was  living  when  the  will  was  made,  or  whether  any  child 
of  either  of  them  died  in  the  testator's  lifetime.  But  his  wife  was 
not,  and  it  does  not  appear  that  his  mother  was,  a  child  of  William 
Jennings  or  of  John  Warren. 


1844. 
March  15,  18. 

Knight 
Bbucb,  V.-C. 

[118] 


BATEMAN  v.  FOSTER 

(1  CoU.  C.  0.  118—127.) 

A  testator  bequeathed  one-fifth  of  his  residuary  personal  estate  to 
trustees  upon  trust  for  all  and  every  the  children  or  child  of  his  son  J.  B., 
bom  and  to  be  bom,  and  who,  being  a  son  or  sons,  should  live  to  attain 
twenty-one,  or  being  a  daughter  or  daughters,  should  live  to  attain  that 
age  or  be  married,  to  be  equally  divided  between  them,  if  more  than  one, 
share  and  share  alike,  as  tenants  in  common ;  and  he  directed  that  the 
dividends,  interest,  and  income,  of  the  share  or  expectant  share  of  each 
such  child  should  be  paid  to  his  said  son  J.  B.,  during  his  life,  and  after  his 
decease,  then  during  the  minority  of  each  such  child  should  be  retained  by 
his  said  trustees  or  trustee,  and  be  applied  by  him  or  them,  as  the  event 
should  happen,  in,  for,  or  towards  the  maintenance,  clothing,  and  advance- 
ment, of  each  such  child,  in  such  proportion,  manner,  and  form,  as  his  said 
son  J.  B.,  or,  as  the  event  might  happen,  his  said  trustee  or  trustees,  should 
think  fit.  At  the  date  of  the  will  and  of  the  testator's  death,  J.  B.  had 
three  children,  one  of  whom,  a  son,  afterwards  attained  twenty-one,  married 
and  lived  separately  from  his  father:  Held,  first,  that  a  trust  was  con- 
stituted in  J.  B.  of  the  income,  for  the  maintenance,  clothing,  and  advance- 
ment, of  his  children,  which  trust  did  not  terminate  upon  all  or  any  of  his 
three  children  attaining  majority  in  his  lifetime ;  secondly,  that  J.  B.  was 
not  entitled  to  apply  the  income  arbitrarily,  according  to  his  own  will  and 
pleasure;  thirdly,  that  he  was  entitled  to  apply  the  income  of  a  child's 
prospective  share  towards  that  child's  maintenance,  clothing,  and  advance- 
ment, without  reference  to  his  ability  to  maintain  and  educate  that  child  ; 
and  fourthly,  that  the  sou  who  had  attained  his  majority  was  not  entitled 
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to  an  immediate  transfer  of  one-thixd  of  the  fund,  inasmuch  as  it  did  not  Bateuan 

appear  that  the  testator  intended  to  exclude  after-bom  children,  and  at  all  «. 

events  he  did  intend  to  authorize  an  unequal  distribution  from  time  to  time  Foster. 
of  the  income  for  the  benefit  of  J.  B.'s  children. 

Thomab  Bateman,  M.D.,  by  his  will,  dated  in  1829,  after  devising 
bis  real  estate  to  his  son  George  Bateman  and  Sir  William  Foster 
and  their  heirs  upon  trust  for  sale,  and  after  directing  that  the 
produce  of  such  sale  should  fall  into  and  be  considered  as  part  of 
the  residue  of  his  personal  estate,  directed  that  his  said  trustees, 
whom  he  also  appointed  his  executors,  should  stand  possessed  of 
the  residue  of  his  personal  estate  after  payment  of  his  debts  and 
legacies,  upon  trust  to  divide  the  same  into  five  equal  shares,  and 
to  transfer  one  of  such  shares  to  his  said  son  George  Bateman,  his 
executors,  administrators,  and  assigns ;  and  as  to  the  other  four- 
iifths,  to  invest  the  same  upon  any  of  the  stocks  or  funds  of  Great 
Britain,  or  upon  real  securities,  and  to  stand  possessed  of  such 
funds  and  securities  and  the  dividends,  interest  and  aimual  pro- 
duce thereof  upon  the  trusts  thereinafter  mentioned,  that  is  to  say, 
(the  testator   then  proceeded  in  these  words :)  ''  As,  to,  for  and 
concerning  one  other  full  and  equal  fifth  part  or  share  of  and  in 
the  said  net  produce  of  my  said  real  and  personal  estate  so  to 
be  invested  as  aforesaid,  and  the  stocks,  funds,  and  securities,  to 
answer  the  same,  and  the  dividends,  interest  and  income  thereof, 
upon  trust  for  all  *and  every  the  children  or  child  of  my  said  son       [  *ii»  ] 
James  Bateman  born  and  to  be  born,  and  who  being  a  son  or  sons, 
shall  live  to  attara  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters,  shall  live  to  attain  that  age  or  be  married,  to  be 
equally  divided  between  them,  if  more  than  one,  share  and  share 
alike,  as  tenants  in  common ;  and  in  case  there  shall  be  only  one 
Buch  child  of  my  said  son  James  Bateman,  then  the  whole  of  the 
same  part  or  share  of  the  said  trust-monies,  stocks,  funds,  and 
securities,  shall  be  in  trust  for  that  one  child  absolutely  :  and  the 
dividends,  interest,  and  income  of  the  share  or  expectant  share  of 
each  such  child  of  and  in  the  said  trust-monies,  stocks,  funds,  and 
securities,  shall  be  paid  to  my  said  son  James  Bateman  during  his 
life,  and  after  his  decease,  then,  during  the  minority  of  each  such 
child,  be  retained  by  my  said  trustees  or  trustee,  and  be  applied  by 
bim  or  them,  as  the  event  shall  happen,  in,  for,  or  towards  the 
maintenance,  clothing,  and  advancement,  of  each  such  child,  in 
such  proportion,  manner,  and  form,  as  he  my  said  son  James 
Bateman,  or  as  the  event  may  happen,  my  said  trustee  or  trusteesi 
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batbmak  shall  think  fit.  And  I  declare  that  the  receipts  of  the  said  James 
FosTKB.  Bateman  shall  from  time  to  time  be  good  and  sufficient  dis- 
charges for  so  much  of  the  said  dividends,  interest,  and  income, 
as  shall  therein  or  thereby  respectively  be  expressed  to  have  been 
received.'' 

The  testator  then  bequeathed  the  remaining  three-fifths  of  his 
residuary  personal  estate  upon  trust  for  his  three  daughters, 
named,  in  equal  shares  as  tenants  in  common  for  their  respective 
lives,  for  their  separate  use ;  and  after  their  respective  deaths,  the 
share  of  each  to  be  in  trust  for  their  respective  children,  to  be 
equally  divided  between  them,  share  and  share  alike,  and  to  be 
vested  interests  in  the  sons  at  twenty-one,  and  in  the  daughters  at 
twenty-one  or  marriage,  with  a  direction  that  the  income  of  the 
share  of  each  of  such  grandchildren  should  be  applied  for  or  towards 
{  *120  J  his  or  her  maintenance,  education,  clothing,  and  ^advancement, 
during  his  or  her  minority  in  such  manner  and  proportions  as  his 
said  trustee  or  trustees  should  think  fit.  In  default  of  children  of 
the  daughters,  or  in  case  of  the  death  of  such  children  (if  any) 
before  attaining  vested  interests,  the  testator  bequeathed  the  last- 
mentioned  three-fifths  to  George  Bateman  and  the  children  of 
James  in  equal  moieties,  the  latter  taking  subject  to  the  same 
trusts  as  before. 

The  testator  died  in  1884,  leaving  the  five  children  named  in  his 
will,  and  no  others,  surviving  him.  At  the  date  of  his  will  and  of 
his  death  there  were  three  children  of  James  Bateman  living, 
namely,  a  son  and  two  daughters,  and  no  other  children  of  James 
Bateman  had  been  bom  at  the  hearing  of  the  cause. 

The  executors  proved  the  will  of  the  testator,  paid  his  debts  and 
legacies,  and  invested  four  equal  fifth  parts  of  the  residue  for  the 
purpose  of  answering  the  trusts  of  the  will.  They  also,  until  the 
eldest  child  of  James  Bateman  came  of  age,  paid  the  annual  divi- 
dends or  income  of  one  of  these  fifth  parts  to  James  Bateman,  for 
the  purpose  of  being  applied  by  him  in  the  maintenance,  clothing, 
and  advancement  of  his  children. 

Thomas,  the  eldest  child  of  James  Bateman,  having  come  of  age, 
the  present  bill  was  filed  by  him,  on  behalf  of  himself  and  his  two 
infant  sisters,  against  the  executors,  and  against  James  Bateman 
and  others,  praying,  amongst  other  things,  that  it  might  be 
declared  that  the  plaintiff  Thomas  was  entitled  to  an  immediate 
transfer  and  payment  to  him  of  a  one-third  part  of  one-fifth  of  the 
residue,  and  to  all  interest  thereon  since  he  attained  his  majority, 
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and  that  the  remaining  two-thirds  of  one-fifth  might  be  eecured  for     Batehak 
the  benefit  of  his  sisters.  Fostbb. 


Mr.  Swanston  and  Mr.  Haddan,  for  the  plaintiffs : 

*    *     The  receipt  claase  shows  that  it  was  not  intended  to  give       [  121  ] 
the  father  a  beneficial  interest ;  for,  if  he  was  tenant  for  life,  it 
would  not  be  required. 

(Thb  Yice-Changbllob  :  The  question  is  not  so  much,  whether 
he  was  a  trustee,  as  during  what  time  the  trust  was  to  continue. 
If  a  child  can  say,  ''  I  will  not  be  clothed  or  advanced,  give  me  the 
money,"  there  is  no  discretionary  trust.) 

The  trust  is  determinable  upon  the  eldest  son  attaining  his 
majority,  and  he  is  then  entitled  to  an  immediate  transfer  of  his 
share.  [They  cited  JUiitbread  v.  Lord  St,  John(i),  Gilbert  v. 
Boomian  (2),  Kilvington  v.  Gray  (3),  Titcomb  v.  Butler  (4),  and  other 
cases  on  this  point.] 

Mr.  IVigram  and  Mr.  RoU,  for  the  defendant  James  Bateman  :        [  122  ] 

There  is  no  difficulty  in  giving  the  father  a  discretionary  power 
to  distribute  the  income  of  the  fund  during  his  life.  *  *  The 
expressions  of  your  Honour  in  Longmai-e  v.  Elcum  (5)  are  peculiarly 
applicable  to  this  case.  Then,  upon  the  terms  of  the  will,  full 
effect  must  be  given  to  the  words  ''  proportion,  manner,  and  form." 
*  *  No  force  can  be  given  to  the  word  "  share  "  standing  singly, 
miless  it  be  held  to  mean  the  share  of  a  child  attaining  twenty-one 
in  the  father's  lifetime  :  Scott  v.  Earl  of  Scarborough  (6),  Brandon  v. 
Aston  (7). 

Mr.  Micklethwait,  for  the  defendants,  the  executors. 

Mr.  Swanston,  in  reply  : 

The  words  *'  share  or  expectant  share  "  put  it  out  of  doubt  that 
the  testator  distinguished  between  shares  that  were  vested  and 
shares  that  were  not.  The  phrase  establishes  that  the  father,  as 
trustee,  was  to  deal  with  each  share  distributively.  The  share  of  a 
child  ^ceases  to  be  expectant  and  becomes  vested  when  he  attains  [  *^^^  ] 
twenty-one ;  and  it  is  right  that  it  should  be  so.    It  is  important 

(1)  7  E.  R.  366  (10  Ves.  152).  (5)  60  B.  E.  at  p.  192  (2  Y.  &  0.  0.  C. 

(2)  8  E.  E.  137  (11  Vee.  238).  370). 

(3)  51  E.  E.  250  (10  Sim.  293).  (6)  49  E.  E.  317  (1  Beav.  154). 

W  30  R.  E.  181  (3  Sim.  417).  (7)  60  E.  E.  11  (2  Y.  &  C.  C.  C.  30). 
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Bateman     that  the  rights  of  parties  should  be  ascertained  as  soon  as  possible. 

FosTEB.  li  is  material  that  children  should  not  be  left  in  uncertainty  as  to 
their  property  during  their  whole  lives.  It  is  upon  this  principle 
that  Ellison  v.  Airey  (i)  and  a  whole  class  of  authorities,  which 
have  never  yet  been  doubted,  have  been  decided.     *     ♦    * 

March  18.       ThB  YiCB- CHANCELLOR  : 

The  point  upon  which  my  judgment  was  reserved  in  this  case  is 
concerning  the  construction  to  be  put  on  the  dispositions  made  by 
Dr.  Bateman's  will,  as  to  one  of  the  five  shares  into  which  he 
directed  his  residuary  property  to  be  divided,  in  these  words.  (His 
Honour  here  read  the  bequest  as  before  stated.) 

It  was  contended  by  the  plaintiffs'  counsel  that  the  words 
"  during  the  minority  of  each  child  "  are  properly  referable,  as  well 
to  the  lifetime  of  Mr.  James  Bateman  (who  is  stDl  living),  as  to 
time  after  his  decease,  and  that  the  words  ''  during  his  life  "  ought 
to  receive  in  construction  a  corresponding  restriction.  To  this 
argument,  however,  I  am  unable  to  accede.  To  do  so  would  be, 
without  any  necessity  or  reason  arising  either  from  the  context  of 
the  instrument  or  from  extrinsic  circumstances,  to  disregard  the 
[  *i24  ]  correct  as  well  as  ordinary  meaning  of  words — *to  depart  from 
accurate  as  well  as  popular  rules  and  habits  of  phraseology.  The 
expression  ''  during  his  life  "  means  clearly,  I  apprehend,  a  period 
which  has  not  yet  determined,  though  one  of  the  children  of  Mr. 
James  Bateman  has  attained  majority,  and  which  would  not  have 
determined,  though  (he  still  being  alive)  all  his  children  now  living 
were  not  only  living,  but  also  of  full  age. 

It  may  here  be  observed  that  I  have  not  to  deal  with  such  a  state 
of  circumstances  as  would  have  existed,  if  any  one  or  more  of  the 
children  living  when  the  will  was  made,  (as  all  the  children  now 
living  were),  or  who  afterwards  came  into  existence,  (as  none  did), 
had  died,  for  there  has  been  no  such  death. 

The  next  question  is,  whether  Mr.  James  Bateman  was  entitled 
to  expend  and  apply  the  income  of  this  fifth  share,  which  has 
accrued  since  the  death,  in  the  year  1884,  of  the  testator,  at  his 
own  uncontrollable  will  and  pleasure,  for  any  purposes,  or  in  any 
manner  that  he  might  think  fit,  whatever  might  be  his  conduct 
towards  his  children.  I  am  of  opinion,  that  he  was  not  so  entitled, 
nor  do  I  consider  that  his  counsel  have  contended  for  any  such 
right  on  his  part.  The  same  observation  will,  of  course,  apply  to 
(1)  1  Yes.  Sen.  HI. 
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the  future  income  of  the  share  during  the  joint  lives  of  himself  and     Batemax 
all  or  either  of  bis  three  children.  Fosteb. 

But  was  he  entitled,  during  the  minority  of  his  son,  the  only 
child  now  of  age,  to  apply  the  income  of  the  son's  presumptive 
portion  in  or  towards  the  son's  maintenance,  clothing,  and  advance- 
ment, or  either  of  those  purposes,  without  reference  to  his  own 
ability,  and  whether  of  ability  or  not  of  ability,  to  maintain  and 
educate  the  son  from  his  own  resources  without  assistance  ?  I  am 
of  opinion,  that,  according  to  the  true  construction  of  the  will,  Mr. 
James  Bateman  was  so  entitled,  and  that  a  benefit,  to  that  extent 
at  least,  was  intended  to  be  given  to  him.  Such  a  purpose  being, 
as  in  my  opinion  it  is,  expressed  with  sufficient  plainness,  I  am 
bound  to  give  effect  to  it.  The  same  observation  *applie8,  of  [  *125  J 
course,  to  each  of  the  daughters  ^verally,  as  to  their  presumptive 
portions  to  the  present  time. 

It  has  in  effect  been  admitted  on  all  hands,  that  he  properly 
maintained  and  educated  and  did  his  duty  towards  the  son  up  to 
his  majority,  and  has  properly  maintained  and  educated  and  done 
his  duty  towards  the  daughters  to  the  present  time.  An  inquiry  in 
any  such  respect  not  being  asked,  I  do  not  think  it  necessary  to 
direct  any. 

The  total  amount  of  the  capital  of  the  fifth  share  being,  as  I 
collect,  under  5,000/.,  the  family  being  in  the  condition  of  life  in 
which  they  appear  to  be,  the  three  children  having  been  born 
respectively  in  December,  1821,  February,  1826,  and  August,  1827, 
the  testator's  death  having  happened  in  1884,  and  my  opinion  as  to 
the  power  of  unequal  distribution,  being  what  I  shall  presently 
state  it  to  be,  I  think  that  I  may  safely  venture  to  accede  to  what 
I  understand  to  be  desired  by  the  counsel  for  all  the  parties, 
namely,  to  the  allowance  to  Mr.  James  Bateman  of  the  whole 
income  upon  this  share  hitherto  accrued ;  the  payments  since  the 
son's  majority  having,  as  I  am  informed  by  the  Bar,  been  made 
upon  the  joint  receipts  of  the  father  and  son.  I  may  observe, 
however,  in  passing,  that,  from  what  has  been  stated  at  the  Bar, 
consider  it  to  be  highly  probable,  and  in  effect  admitted,  that  Mr. 
James  Bateman  has  not  been  and  is  not  of  ability,  from  his  own 
resources,  to  maintain  and  educate  his  .children,  as  that  phrase  has 
long  been  practically  understood  in  this  Court.  This  is  plainly 
not  doubted  by  any  party. 

The  father  continuing  to  perform  his  duty  towards  his  daughters, 
as  I  understand  him  hitherto  to  have  performed  it,  will,  in  my 

B.B. — VOL.  LXVI.  3 
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Batbhan-     judgment,  (as  follows  from  what  I  have  said),  be  entitled,  as  to  the 
KosTEB,      elder  daughter's  presumptive  portion,  until  his  own  death,  or  her 
death,  majorit}',  or  marriage,  and  as  to  the  younger  daughter's  pre- 
sumptive portion,  until  his  or  her  death  or  her  majority  or  marriage, 
to  receive  and  expend  the  income  of  those  portions  respectively. 
[  126  ]  Then  comes  the  question  raised  on  the  part  of  the  son,  whether, 

being  of  age,  he  is  entitled  now  to  demand  payment  to  himself  of 
one-tliird  of  the  capital  of  the  share  in  question,  or  to  be  let  at  least 
into  the  personal  receipt  and  personal  expenditure  of  its  income. 
I  am  of  opinion  that  the  former  branch  of  this  question  must  be 
answered  in  the  negative.  It  may  be  true  that  the  answer  must 
have  been  different  had  the  dispositions  made  concerning  this  fifth 
share  stopped  at  the  word  ''absolutely."  But  taking  the  whole 
will  together,  and  considering  especially  the  provisions  made  as  to 
maintenance,  clothing,  and  advancement,  to  which  I  have  been 
particularly  referring,  my  impression  of  the  true  construction  of 
this  instrument  is,  that  a  child  of  Mr.  James  Bateman  hereafter 
coming  into  existence,  whether  before  or  after  the  majority  of  the 
youngest  of  the  present  children,  was  not  intended  to  be,  and  is 
not,  excluded  necessarily  from  participation  in  the  fifth  share  in 
question.  Whether,  however,  that  impression  is  correct  or  erroneous, 
I  think,  notwithstanding  the  testator's  use,  more  than  once,  of  the 
word  "  each,"  as  he  has  used  it,  that  the  expression  **  in  such  pro- 
portions, manner,  and  form,"  coupled  with  the  context,  shows  that 
the  testator  meant  to  authorise  an  unequal  distribution,  from  time 
to  time,  for  the  benefit  of  Mr.  James  Bateman's  children,  of  the 
income  directed  to  be  paid  to  him,  and  be  applied  by  him  in  or 
towards  maintenance,  clothing,  and  advance;  so  that,  for  instance, 
in  the  present  year,  an  application  of  the  present  year's  income  in 
the  proportion  of  five-sixths  for  the  daughters,  and  one-sixth  for 
the  son,  might,  if  fair  and  reasonable  under  existing  circumstances, 
be  justifiable. 

If  I  am  right  in  this  view  of  the  will,  the  son  cannot  now  be  let 
into  the  personal  receipt  and  personal  expenditure  of  the  income  of 
one-third  of  the  fifth  share  in  question.  But  the  whole  of  the 
income  must  be  paid  until  the  death  of  Mr.  James  Bateman,  or 
[  •J27  ]  either  of  his  three  children,  *or  until  further  order,  to  Mr.  James 
Bateman ;  he  undertaking  duly  and  properly  to  apply  it  in,  for,  or 
towards  the  maintenance  and  advancement  or  the  maintenance  of 
•  the  three  plaintiffs,  in  such  proportions,  manner  and  form  as  he 
shall  reasonably  and  fairly  think  fit« 
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What  I  should  have  done,  or  shall  do,  if  Mr.  James  Bateman 
had  committed,  or  shall  commit,  any  breach  of  trust  or  of  duty 
tovrards  either  of  his  children  it  is  unnecessary  to  say.  Such  a 
case  has  not  arisen ;  I  hope  that  it  will  not  arise,  and  I  do  not 
expect  that  it  will.  It  has  been  stated  and  admitted  at  the  Bar, 
that  though  the  son,  being  married,  does  not  live  with  the  father, 
they  are  on  perfectly  good  terms  together,  that  they  are  mutually 
satisfied  with  each  other's  conduct  past  and  present,  that  the  son 
has  been  placed  in  an  office  or  employment  producing  him  some 
income  which  he  now  holds,  and  that  he  also  receives,  and  ever 
since  his  majority  has  received,  a  certain  allowance  from  the 
father. 

Nor  do  I  say  what,  if  any,  will  be  the  eflfect  of  death,  bankruptcy, 
insolvency,  or  an  assignment,  on  the  part  of  either  of  the  plaintiffs, 
or  the  marriage  of  either  of  the  daughters.  On  these  points,  I 
entirely  reserve  myself. 


Bateman 
r. 

FOSTSB. 


BEEE  V.  PERFECT  (1). 

(1  CoU.  0.  C.  128—130 ;  S.  C.  8  Jur.  282.) 

A  testatrix  bequeathed  3,000/.  to  trustees  upon  trust  to  pay  the  interest 
to  B.  for  life  ;  and  after  the  decease  of  B.  the  testatrix  willed  that  the  said 
3,000/.  should  he  equally  divided  among  such  of  B.'s  children  as  should  he 
Hying  at  the  time  of  her  death,  as  they  respectively  attained  the  age  of 
twenty-one ;  hut  her  will  was  that  if  B.  should  die  without  leaving  issue, 
then  the  3,000/.  should  he  paid  to  C. :  Held,  that  the  children  of  B.  took 
vested  interests  in  the  3,000/.  at  her  death,  and  consequently  that  the  share 
of  one  who  died  after  B.,  under  the  age  of  twenty-one,  devolved  to  her 
father  as  her  administrator. 

Anne  Bobinson,  by  her  will,  dated  the  28th  January,  1885,  gave 
to  her  executors  William  Perfect  and  J.  G.  Perfect  the  sum  of 
3,0(XM.,  upon  trust  to  place  the  same  out  at  interest  and  pay  puch 
interest  as  they  might  make  to  her  niece  Frances  Bree,  the  wife  of 
the  Bev.  B.  S.  Bree,  for  her  sole  and  separate  use  during  her  life ; 
''and  at  the  death  of  my  said  niece  Frances  Bree,  I  will  that  the 
said  principal  sum  of  8,000/.  shall  be  equally  divided  among  such 
of  her  children  as  shall  be  living  at  the  time  of  her  death,  as  they 
respectively  attain  the  age  of  twenty-one ;  but  my  will  is,  that,  if 
my  said  niece  Frances  Bree  shall  die  without  leaving  issue  lawfully 
begotten,  then  the  interest  of  the  said  sum  of  8,000/.  shall  be  paid 
to  my  sister  Catherine  Maria  Perfect  during  her  life,  and  at  her 

(1)  In  re  Ikvan^s  Trusts  (1887)  34  Ch.  D.  716,  oG  L.  J.  Ch.  652,  56  L.  T.  277. 

8—2 


1814. 
March  9. 

Knight 
Bbucs,  V.-C. 
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Bbke        death  the  said  3,000/.  shall  be  equally  divided  among  the  children 

PEBvjfiCT.     ^'  *^®  ^^^^  C*  ^-  Perfect." 

The  testatrix  died  in  1837.  Frances  Bree  died  in  April,  1838, 
leaving  four  children  only,  the  eldest  of  whom  was  bom  in  July, 
1829. 

By  an  order  of  the  Court  of  Exchequer,  dated  the  20th  Febraary, 
1839,  and^^made  in  this  cause,  in  which  the  infant  children  of  Mrs. 
Bree  were  'sole  plaintiffs,  and  the  executors  of  the  testatrix  sole 
defendants,  it  was  ordered,  that  the  executors  should  transfer  into 
Court,  to  the  account  of  the  infant  legatees,  a  sum  of  stock  which 
had  been  set  apart  to  answer  the  legacy  of  3,0002. ;  and  it  was 
referred  to  the  Master  to  inquire  and  state  to  the  Court  what 
children  of  Mrs.  Bree  were  living  at  her  death,  when  they  were 
respectively  born,  whether  any,  and  which,  had  died  since  Mrs. 
Bree's  death,  and  if  any  had  so  died,  who  was  or  were  the  legal 
personal  representatives  of  the  children  so  dying. 
[  *129  ]  After  the  date  of  this  order,  Jessie  Matilda  Bree,  one  of  *the 

children,  died,  under  twenty-one ;  whereupon  her  father  took  out 
letters  of  administration  of  her  estate,  and,  as  such  administrator, 
now  presented  his  petition,  praying  that  one  fourth  part  of  the 
stock  in  Court,  being  his  deceased  daughter's  share  therein,-  might 
be  transferred  to  him. 

Mr.  James  Parker^  for  the  petitioner,  observed,  that,  from  the 
wording  of  the  order  of  the  Court  of  Exchequer,  that  Court  must 
have  considered  that  the  interest  of  the  children  became  vested 
immediately  on  the  death  of  their  mother,  and  he  contended  that 
such  was  the  right  construction. 

Mr.  G.  A .  Young t  for  the  surviving  children  : 

The  word  "divided"  is  the  only  word  of  bequest,  and  the  division 
is  evidently  intended  to  take  place  upon  the  children  attaining 
twenty-one,  and  not  at  the  death  of  the  tenant  for  life ;  and  even 
if  this  be  doubtful,  the  Court  will  lean  to  a  division  at  twenty-one : 
Perfect  v.  Lord  Curzon  (l),  Torres  v.  Franco  (2),  Mocatta  v.  Lindo  (3). 
The  share,  therefore,  did  not  vest  in  the  deceased  child,  but  goes 
on  to  the  survivors.  There  is  no  gift  here  of  the  interim  interest 
to  the  children.  The  case  comes  rather  within  the  distinction 
taken  by  Sir  John  Leach  in  Vaivdrjf  v.  Geddes  (4)  and  Jones  v. 

(1)  21  R.  E.  331  (5  Madd.  442).        (3)  47  E.  E.  186  (9  Sim.  56). 

(2)  32  E.  E.  308  (1  Euss.  &  My.  (4)  52  E.  E.  196  (1  Euss.  &  My. 
649).  208). 
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Mackihvain  (i).    He  also  referred  to  Hanson  v.  Graham  (2),  Newman 
V.  Xewman  (3),  and  Fonnereauv,  Fonnercan  (4). 

The  Vice-Chancbllob  : 

I  think  it  probable  that  the  existing  state  of  things  never 
occurred  to  the  mind  of  the  testatrix.  I  think  it  also  probable, 
that,  if  it  had  occarred  to  her,  she  would  have  solved  the  question 
in  favour  of  the  *surviving  children.  The  Court,  however,  must 
be  governed  by  the  words.  It  seems  to  me  that  the  Court  of 
Exchequer  must,  in  efifect,  have  decided  in  favour  of  the  vesting. 
Independently,  however,  of  that  circumstance,  which  is  entitled 
to  attention,  I  think,  taking  the  whole  disposition  together,  and 
especially  considering  that  the  limitation  over  is  upon  the  niece 
dying  without  leaving  issue,  that  the  true  construction  of  the  will 
is,  that  the  shares  did  vest  in  the  children  on  the  death  of  the 
tenant  for  life,  and  that  the  father  must  take  the  share  of  the 
deceased  child. 


Bree 

«. 

Pehfeot. 


[  •!.%  ] 


BAGGETT  v.  MEUX.  i844. 

(1  a)U.  C.  C.  138—153;  S.  C.  13  L.  J.  Ch.  228;  8  Jur.  391 ;  afifd.  1  Ph.  627 ;  15    '^^'"•';^'  29. 
L.  J.  Ch.  262 ;  10  Jur.  213.)  [  jgg  -i 

[Affirmed  on  appeal  as  reported  in  1  Phillips,  p.  627,  65  B.  B. 
p.  71.] 


JONES  V.  WILLIAMS  (5). 

(1  Coll.  C.  C.  156-161 ;  S.  C.  8  Jur.  373.) 


1844. 
March  21. 

KNIOHT 


Upon  the  construction  of  a  will :  Held,  that  the  effect  of  general  words  bbuob.  V -C 
of  charge  at  the  commencement  was  not  cut  down  by  subsequent  words. 


Thomas  Jones,  by  his  will,  dated  the  18th  September,  1816, 
directed  all  such  debts  as  should  be  due  and  owing  by  him  to  any 
person  or  persons  whomsoever,  by  specialty  or  simple  contract,  or 
otherwise  howsoever,  at  the  time  of  his  decease,  as  also  his  funeral 
expenses  and  the  expenses  of  proving  his  will,  to  be  paid ;  and,  in 
aid  thereof,  he  directed  that  the  money  arising  and  to  be  paid  for 


[156] 


(1)  25  B.  B.  32  (1  Buss.  225). 

(2)  5  B.  B.  277  (6  Yes.  239). 

(3)  51  B.  B.  206  (10  Sim.  51). 

(4)  3  Atk.  645. 

(5)  In  Corur  v.  Cariwright  (1873) 
L.  B.  8  Ch.  970,  where  a  general 
implied  charge  of  debts  on  real  estate 


was  followed  by  an  express  charge  of 
debts  upon  a  particular  estate  devised 
to  one  of  the  executors,  it  was  held 
that  the  express  charge  controlled  the 
implied  charge  so  far  as  the  particular 
estate  was  concerned. — 0.  A.  S. 
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joNB»  the  purchase  of  the  premises  called  Caerallt,  otherwise  Brynhyfrj-d, 
Williams,  i^  the  parish  of  Llanbeblig,  in  the  county  of  Carnarvon,  which  he 
had  lately  sold  to  the  Governors  of  Queen  Anne's  Bounty,  and  also 
the  principal  and  interest  due  to  him  from  the  late  Joseph  Williams 
of  Glanrafon,  in  the  said  county  of  Carnarvon,  Esq.,  deceased, 
should  be  applied  for  that  purpose.  And  he  thereby  devised  unto 
his  wife  Sydney  Jones,  her  heirs  and  assigns  for  ever,  his  messuage 
or  dwelling-house,  with  the  lands,  hereditaments,  and  premises 
thereto  belonging,  in  the  parish  of  Llanbeblig,  called  Tyny  Gorse, 
in  the  occupation  of  Owen  David,  in  trust  to  sell  for  the  most  money 
that  should  be  reasonably  gotten  for  the  same,  and  to  apply  the 
[  *157  ]  money  arising  *by  such  sale  in  further  aid  and  discharge  of  his 
said  debts.  And  the  testator  also  gave  and  devised  unto  his  said 
wife  and  her  assigns  his  messuage  or  tenement,  lands,  heredita- 
ments, and  premises,  with  the  appurtenances,  situate  in  the  parish 
of  Llanbeblig,  called  Castellmai,  to  hold  to  his  said  wife  and  her 
assigns  for  her  life  without  impeachment  of  waste,  subject,  how- 
ever, to  the  mortgage  for  securing  the  re-payment  of  500/.  and 
interest  affecting  the  same ;  and  after  her  decease,  he  devised  the 
same,  subject  as  aforesaid,  unto  his  daughter  Anne  Jones,  her 
heirs  and  assigns.  The  testator  then  devised  certain  leasehold 
messuages  in  the  town  of  Carnarvon  and  parish  of  Llanbeblig,  as 
to  one  moiety,  to  his  wife  for  life,  and,  as  to  the  residue,  to  his 
daughter  Anne,  her  heirs,  executors,  administrators,  and  assigns. 
He  also  devised  an  estate  at  Llangollen  to  his  daughter,  her  heirs 
and  assigns:  and  he  bequeathed  to  her  absolutely  certain  leasehold 
property  in  the  town  of  Llanrwst.  He  then  bequeathed  certain 
specific  monies  and  certain  plate  to  his  wife ;  and  after  giving  to 
his  daughter  for  her  life  a  silver  tankard  and  two  silver  goblets, 
which  were  presented  to  him  by  the  Carnarvonshire  Agriculture 
Society,  and  directing,  after  her  decease,  that  the  same  should 
remain  at  Castellmai  as  heir-looms,  he  gave  the  remainder  of  his 
plate  to  his  daughter.  And  he  bequeathed  the  residue  of  his 
personal  estate  to  his  wife  and  daughter  in  certain  proportions. 

Upon  the  death  of  the  testator,  a  bill  was  filed  in  the  Chancery 
Court  of  the  Great  Sessions  for  the  several  counties  of  Anglesey, 
Carnarvon,  and  Merioneth,  by  Jane  Jones,  a  specialty  creditor,  and 
Palfrey  Rowlands,  a  simple  contract  creditor  of  the  testator,  on 
behalf  of  themselves  and  all  other  the  creditors,  for  the  adminis- 
tration of  the  testator's  assets.  By  the  decree  made  on  the  hearing 
of  the  cause  in  that  Court,  it  was  referred  to  the  Master  to  take  the 
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usnal  accounts  of  the  testator's  debts,  and  it  was  ordered  that  the       Jones 
testator's  personal  estate  not  specifically  bequeathed  ^should  be    Williams. 
applied  to  pay  the  plaintiff  and  all  others,  the  testator's  creditors,       [  *i»8  ] 
in  a  course  of  administration,  and  then  to  pay  his  funeral  expenses ; 
and  in  case  the  testator's  personal  estate  should  not  be  sufficient 
for  that  purpose,  it  was  declared  that  the  testator's  messuage  called 
Tyny  Gorse,  devised  by  his  will  to  Sydney  Jones  and  her  heirs,  to  be 
sold  for  the  payment  of  his  debts,  ought  to  be  sold  for  that  purpose  ;- 
[and  after  some  directions  consequent  upon  that  declaration  the 
decree  directed  that]  in  case  the  aforesaid  several  funds  should 
not  be  sufficient  for   the  payment   of  the   testator's  debts,   the 
real  estates  devised  by  his  will  to  the  devisees  therein  named 
should  be  subject,  in  proportion,  towards  further  satisfaction  of  his 
debts  which  affected  the  same.    And  it  was  ordered,  that  the  same, 
or  so  much  thereof  as  should  be  sufficient  for  the  payment  of  the 
said  debts  which  affected  the  same,  should  be  sold  accordingly,  &c. 
And  the  registrar  was  to  settle  the  proportions  to  be  borne  between 
the  respective  devisees  of  such  estates ;    and  out  of  the  money 
arising  by  such  sale,  the  said  testator's  debts  affecting  the  said  last- 
mentioned  estates  were  to  be  paid.    And  if  all  such  several  funds 
Bhould  still  be  insufficient  for  the  payment  of  the  said  testator's  debts, 
the  registrar  was  to  take  an  account  *of  the  rents  and  profits  of  the       [  *159  j 
said  last-mentioned  estates  received  by  said  defendants,  or  any  or 
either  of  them,  &c.,  and  charge  the  said  defendants  therewith,  and 
apply  the  same  towards  satisfaction  of  such  aforesaid  debts  affecting 
the  said  last-mentioned  estates  as  should  so  remain  unpaid.    *    *    * 
The  cause  now  came  on  for  hearing  for  further  directions,  and 
one  of  the  questions  was,  whether  the  testator  had  charged  all  his 
real  estates  with  the  payment  of  his  debts. 

Mr.  Temple  and  Mr.  Renshaw,  for  the  plaintiffs. 

Mr.  Simpkinson  and  Mr.  Cockerell^  for  another  creditor  of  the 
testator. 

Mr.  Russell  and  Mr.  Cankrien,  for  the  testator's  daughter  and 
her  husband,  contended,  first,  that  the  Castellmai  estate  was  not 
charged  by  the  will  with  the  payment  of  the  testator's  debts ;  for 
that  the  general  charge  at  the  beginning  of  the  will  was  cut  down 
by  the  subsequent  expressions ;  from  which  it  appeared  that  only 
certain  specified  real  estates  were  to  be  applied  ''  in  aid  "  of  the 
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Jokes  personalty  for  *tliat  purpose  :  Douce  v.  Lady  Torrington  (l),  Thomas 
Williams.  V.  Britncll  (2),  Palmer  y.  Graves  (3) ;  all  which  cases  were  recognized 
[  •160  ]  and  approved  by  Lord  Lyndhurbt  in  Price  v.  North  (4).  Secondly, 
that,  whatever  might  be  the  true  construction  of  the  will,  the 
expressions  "afifect  the  same"  and  "affecting  the  said  last- 
mentioned  estates,"  which  were  used  in  the  decree  in  reference 
to  the  devised  estates,  showed  that  the  Court  of  Great  Sessions 
considered  that  there  were  some  debts  which  did  not  affect  the 
devised  estates ;  and  the  decree  in  that  respect,  not  having  been 
appealed  from,  must  stand. 

In  the  course  of  the  argument  the  Yice-Chancellor  referred  to 
Graves  v.  Graves  (5)  and  Cornewall  v.  CornewaU  (6). 

The  Vice-Chancellor  : 

Upon  the  question  of  construction,  without  expressing  or 
intimating  either  assent  or  dissent  as  to  the  cases  of  Douce  v. 
Lady  Toirington  and  Palmer  v.  Graves,  I  am  of  opinion,  upon  this 
will,  that  there  is  at  the  commencement  of  it,  plainly  expressed, 
an  intention  to  charge  all  the  property  with  all  the  debts,  and  that 
the  following  parts  of  the  will  do  not  contain  any  sufiScient  indica- 
tion of  a  contrary  intention ;  and,  therefore,  according  to  the  true 
construction,  whatever  might  be  the  order  of  precedence  in  which 
the  testator  considered  the  property  chargeable,  all  the  property  is 
charged.  The  doubt,  however,  which  presses  upon  my  mind  is, 
whether  I  can  give  effect  to  this  construction  consistently  with 
those  expressions  in  the  decree  to  which  my  attention  has  been 
called.     Upon  that  I  will  hear  the  plaintiffs'  counsel. 

Mr.  Temple: 

[  'lei  J  The  expressions  in  question    have    reference,   *no    doubt,   to 

mortgage  and  specialty  debts,  those  debts  at  law  affecting  the 
realty;  but  the  effect  of  them  is  not  to  exclude  the  operation  of 
the  general  charge,  at  the  commencement  of  the  will,  upon  the 
residue  of  the  real  property  which  may  be  left  after  payment 
of  the  mortgages  and  specialty  debts. 

The  Vicb-Chancellor  : 
If  the  cause  had  been  originally  before  me,  I  should  have  dealt 

(1)  39  B.  R.  308  (2  My.  &  K.  600).     (4)  65  R.  R.  341  (1  Phillips,  87). 

(2)  2  Ves.  Sen.  313.  (5)  42  R.  B.  92  (8  Sim.  43). 

(3)  44  B.  B.  110  (1  Keen,  543).       (6)  56  B.  B.  61  (12  Sim.  298). 
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with   the  will  in  this  case  as  the  will  in  Graves  v.  Graves  was        Jones 
dealt  with.     I  regret  to  say,  however,  that  I  find  myself  unable  to    Williams 
sarmoimt  the  language  of  the  decree,  especially  the  last  words. 
AH  I  can   do  is,  not  to  carry  the  declarations  contained  in  it 
further. 


MOSTYN  V.  M08TYN(1).  i«V- 

^    ^                                                Afarrh  21. 
(1  Coll.  C.  C.  161—168 ;  S.  C.  8  Jur.  456.)  

IvNTOHT* 

By  the  marriage  settleinent  of  A.  and  B.,  a  sum  of  3,300Z.  was  assigned  bruce  V.-C. 
to  trustees  upon  trust  for  the  husband  and  wife  for  their  respective  lives ;  r  161  1 
and  after  the  decease  of  the  survivor  of  them,  in  case  there  should  be  any 
child  or  children  of  their  bodies  then  living,  to  pay  the  said  sum  unto  such 
child  or  children  which  should  be  then  living,  in  such  shares  &c.  as  the 
husband  and  wife  should  jointly  appoint ;  and  for  want  of  such  appointment, 
the  same  was  to  go  and  be  equally  divided  among  such  children,  if  more 
than  one,  as  should  not  be  inheritable  to  the  real  estate  of  the  husband, 
share  and  share  alike,  and  to  be  paid  to  him,  her,  or  them,  at  his,  her,  or 
their  respective  age  or  ages  of  twenty-one  years  or  days  of  marriage,  which 
should  first  happen ;  and  in  case  there  should  be  no  such  child  or  children 
living  at  the  time  of  the  death  of  the  survivor  of  A.  and  B.,  or,  if  such,  and 
they  should  all  happen  to  die  before  their  respective  ages  of  twenty -one 
years  or  days  of  marriage  as  aforesaid,  then  the  said  sum  was  to  go  to  such 
person  or  persons  as  B.  by  deed  or  will  should  appoint  A.  and  B.  died 
without  executing  the  joint  power  of  appointment,  having  had  several 
children,  some  of  whom  survived  them :  Held,  that  a  son  of  the  marriage 
who  attained  twenty-one,  but  died,  without  having  been  married,  in  the 
lifetime  of  one  qf  his  parents,  acquired  a  vested  interest  in  the  fund,  but 
that  two  children  who  died  infants  and  without  having  been  married,  in 
their  parents'  lifetime,  were  excluded  from  the  fund. 

By  the  settlement  made  previous  to  the  marriage  of  Samuel 
MoBtyn  and  Jane  Thomas,  dated  the  9th  June,  1789,  the  sum  of 
3,dOOI.,  being  the  fortune  of  the  wife,  was  assigned  to  Paul  Panton 
and  Thomas  Crew,  their  executors,  &c.,  upon  trust,  after  the 
Bolemnisation  of  the  marriage,  to  pay  the  interest  and  produce 
thereof  to  the  husband  for  his  life ;  and  from  and  after  his  decease, 
to  the  wife  for  her  life ;  and  then  the  settlement  proceeded  in  these 
words:  **  And  *from  and  after  the  decease  of  the  survivor  of  them  [  •162  ] 
the  said  8.  Mostyn  and  Jane  his  intended  wife  in  case  there  shall 
be  any  child  or  children  of  their  bodies  between  them  begotten 
then  living,  then  upon  further  trust  that  they  the  said  Paul 
Panton  and  Thomas  Grew,  and  the  survivor  of  them,  and  the 
executors,  administrators,  or  assigns  of  such  survivor,  shall  pay, 
^Ppljf  and  dispose  of  the  said  principal  sum  of  S,800{.,  and  the 
interest  or  produce  that  may  be  had  or  made  thereof,  unto  and 

(1)  JeytB  V.  Savage  (1876)  L.  E.  10  Ch.  555,  44  L.  J.  Ch.  706,  33  L.  T.  139. 
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MosTYN      among  such  child  or  children  which  shall  be  then  living,  in  such 
MosTYx.      parts,  shares,  and  proportions,  and  upon  such  conditions,  manner, 
and  form,  as  they  the  said  Samuel  Mostyn  and  Jane  Thomas,  by 
any  their  joint  deed  or  deeds  in  writing,  to  be  by  both  of  them  duly 
executed  and  attested  in  the  presence  of  two  or  more  credible 
witnesses,  shall  give,  direct,  limit,  or  appoint  the  same ;  and  for 
want  of  such  gift,  limitation,  and  appointment,  that  the  same  shall 
go  to  and  be  equally  divided  among  such  children,  if  more  than  one, 
of  the  said  Samuel  Mostyn  and  Jane  his  intended  wife,  as  shall  not 
be  inheritable  to  the  real  estate  of  the  said  Samuel  Mostyn  hereby 
agreed  to  be  settled  in  manner  herein  mentioned,  share  and  share 
alike,  and  to  be  paid  to  him,  her,  or  them,  at  his,  her,  or  their 
respective  age  or  ages  of  twenty-one  years  or  days  of  marriage, 
which  shall  first  happen ;  and  in  case  there  shall  be  no  such  child 
or  children  living  at  the  time  of  the  death  of  the  survivor  of  them 
the  said  S.  Mostyn  and  Jane  his  intended  wife,  or,  if  such,  and 
they  shall  all  happen  to  die  before  their  respective  ages  of  twenty- 
one  years  or  days  of  marriage  as  aforesaid,  then  and  in  such  case 
upon  further  trust  to  transfer  and  assign,  as  well  the  said  principal 
sum  of  8,800{.  as  all  securities  as  shall  be  then  taken  for  the  same, 
to  such  person  or  persons,  and  to  and  for  such  uses,  trusts,  intents, 
and  purposes,  and  under  such  conditions,  as  she  the  said  Jane 
Thomas,  notwithstanding  her  said  intended  coverture,  and  as  if  she 
were  a  feme  sole,  shall,  by  such  her  deed  in  writing,  or  last  will 
[  *163  ]      *and  testament  to  be  by  her  so  executed  and  attested  in  manner 
aforesaid,  give,  dispose,  direct,  limit,  and  appoint  the  same."     In 
default  of  such  last-mentioned  appointment,  the  fund  was  to  go 
to  certain  persons  named,  who  were  the  collateral  relatives  of 
Mrs.  Mostyn. 

The  indenture  then  contained  a  covenant  on  the  part  of  the 
husband  for  settling  various  real  estates  in  Flintshire,  of  which 
he  was  seised  in  tail  and  in  fee,  upon  himself  for  life,  with  certain 
provisions  for  his  wife,  with  remainder  to  his  issue  in  tail,  with 
remainder  to  himself  in  fee,  in  the  usual  way  of  settling  estates 
in  that  neighbourhood,  with  a  power  to  [the  trustees  to  apply  the 
8,S00{.  in  paying  off  incumbrances  and  to  pay  the  surplus  to  the 
husband,  taking  securities  on  the  estates  for  the  sums  so  paid. 

The  marriage  took  effect,  and  there  were  seven  children  of  the 
marriage,  of  whom  four,  namely,  Robert  John,  Mary  Margaret, 
Samuel  Johnson,  and  Thomas,  attained  the  age  of  twenty-one,  and 
were  living  at  the  hearing  of  this  cause :  one,  namely,  John  Henry, 
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attained  the  age  of  twenty-one,  bat  died  intestate,  without  having      Mobttn 
been  married,  in  the  lifetime  of  his  mother :  and  the  other  two,      mostyk. 
namely,  Jane  and  Margaret,  died  infants,  and  without  having  been 
married,  in  the  lifetime  of  both  their  parents. 

Mr.  and  Mrs.  Mostyn  never  executed  the  joint  power  of  appoint- 
ment of  the  8,8002.  given  to  them  by  the  settlement,  and  they  died, 
the  former  in  November,  1819,  and  the  latter  in  April,  1886. 

Under  an  indenture  dated  the  6th  July,  1816,  made  in  pursuance 
of  the  settlement,  Robert  John  Mostyn  became  first  tenant  in  tail 
of  the  settled  real  estates.  By  the  same  indenture  those  estates 
became  charged  with  part  of  the  sum  of  8,800Z.  which  had  been 
advanced  by  the  trustees  for  the  payment  of  incumbrances,  and 
certain  terms  of  years  were  assigned  to  the  trustees  for  securing 
the  re-payment  of  those  sums. 

The  bill  was  filed  by  Thomas  Mostyn  against  Bobert  *John  [  *]64  ] 
Mostyn,  the  trustees  of  the  8,800{.,  and  certain  persons  alleged 
to  be  subsequent  incumbrancers  on  the  real  estates,  charging  that 
the  S,300Z.  was  divisible  equally  amongst  the  three  younger  children 
of  Mr.  and  Mrs.  Mostyn,  who  survived  their  parents,  that  two  of 
these  children  had  received  their  shares,  and  that  the  plaintiff,  as 
the  other  of  these  children,  ought  to  be  paid  the  remaining  share. 

The  question  upon  the  hearing  of  the  cause  for  further  directions 
was,  whether  the  plaintiff's  construction  of  the  settlement  was  right, 
or  whether,  in  the  events  that  had  happened,  John  Henry,  or  the 
deceased  infants,  took  any  interest  under  it  in  the  8,8002.  The 
plaintiff  had  taken  out  letters  of  administration  of  the  effects  of 
John  Henry,  but  no  administration  had  been  granted  in  respect  of 
the  infants,  and  they  were  consequently  unrepresented  in  the  cause. 

Mr.  Russell  and  Mr.  Terrell,  for  the  plaintiff,  contended,  that 
the  joint  power  of  appointment,  given  to  the  husband  and  wife  by 
the  settlement,  only  extended  to  younger  children  living  at  the 
death  of  the  surviving  parent,  and  that  the  limitation  over  in 
default  of  appointment  only  included  the  same  children ;  conse- 
quently, that  John  Henry  Mostyn  and  the  deceased  infants  took  no 
interest  in  the  fund  in  question.  They  referred  to  Woodcock  v. 
Duke  of  Dorset  (i),  Hope  v.  Lord  Clifden  (2),  and  the  observations 
of  Sir  Thomas  Plumeb  in  Howgrave  v.  C artier  (8). 

(1)  3  Br.  C.  C.  569;  see  13  B.  E.  (3)  13  B.  E.  142,  see  p.  147  (3  V. 
145,  ji.                                                       &  B.  79,  see  p.  86). 

(2)  oK.B.364(6Ve8.  499). 
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MoBTTN  Mr.  JVigrain  and  Mr.  Heherden,  for  the  defendant  Robert  John 

MosTYN.      MoBtyn. 

Mr.  T.  H.  Hall,  for  the  defendants  the  trustees. 

[  ♦165  ]  It  was  noticed  during  the  argument  that  there  were  no  ♦repre- 

sentatives of  the  deceased  infants  before  the  Court,  but  no  objection 
was  taken  on  that  ground. 

The  Vicb-Chancbllor  : 

The  Court '  must  read  settlements  of  this  description  with  an 
inclination  to  believe  that  there  was  an  intention  to  provide  for 
children  at  a  time  when  a  provision  would  be  required,  namely,  at 
twenty-one,  or  marriage.  If  the  expressions  are  doubtful,  that 
inclination  will  prevail ;  but  if  there  be  a  clearly  expressed  inten- 
tion, that  intention,  so  clearly  expressed,  must  be  abided  by.  Such 
I  have  always  understood  to  be  the  doctrine  on  this  particular 
subject.  Now  in  this  case  the  8,800/.  is  to  be  for  the  husband 
and  wife  for  their  lives  respectively,  and  afterwards  to  be  paid 
"  unto  and  among  such  child  or  children," — it  is  not  even  said  of 
the  marriage,  but  that  cannot  be  doubted, — **  which  shall  be  then 
living,  in  such  parts,  shares,  and  proportions,  and  upon  such  con- 
ditions, manner,  and  form,  as  they  the  said  Samuel  Mostyn  and 
Jane  Thomas,  by  any  their  joint  deed  or  deeds  in  writing,  to  be  by 
both  of  them  duly  executed  and  attested  in  the  presence  of  two  or 
more  credible  witnesses,  shall  give,  direct,  limit,  or  appoint  the 
same."  Therefore  the  husband  and  wife  could  not  appoint  to  any 
child  except  a  child  fulfilling  the  condition  of  survivorship,  accord- 
ing to  the  ordinary  meaning  of  the  words  used.  ''And  for  want 
of  such  gift,  limitation,  and  appointment,"  which  is  the  event  that 
has  happened,  "the  same  shall  go  to  and  be  equally  divided  among 
such  children,  if  more  than  one,  of  the  said  Samuel  Mostyn  and 
Jane  his  intended  wife,  as  shall  not  be  inheritable  to  the  real 
estate."  Now,  in  strict  construction,  according  to  all  propriety  of 
phraseology,  the  **  such  "  and  the  "  as,"  here,  are  the  two  words 
connected  together ;  the  "  such "  is  not  connected  with  any  pre- 
vious word.  Admitting  that  it  would  have  been  connected  with 
the  previous  description  or  designation,  if  nothing  had  followed, 
[  ♦166  ]  here  it  is  followed  by  a  word  to  *which  alone,  and  to  nothing  that 
has  gone  before,  it  strictly  and  properly,  according  to  the  right  use 
of  language,  belongs.  If  the  intention  required  it,  correct  rules  of 
phraseology  might  be  departed  from;  but  I  am  here  asked  to  depart 
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from  those  rules,  for  the  purpose  of  contradicting  that  which  it      Mostyn 

ought  to  be  the  inclination  of  the  Court  to  believe  was  intended,      mostyn. 

and  therefore  I  do  not  think  myself  warranted  in  not  reading  the 

words  as  used  according  to  the  correct  rules  of  language.    Beading 

the  word  ''  such  "  as  I  have  read  it,  and  as  in  point  of  correct 

writing  it  ought  to  be  read,  there  is  no  condition  of  survivorship  in 

default  of  appointment  at  all.     The  fund  in  question  is  to  go  to  all 

the  children  not  inheritable.   Then,  after  a  provision  as  to  minority 

and  marriage,  that  I  shall  notice  presently,  comes  the  provision, 

''  that,  in  case  there  shall  be  no  such  child  or  children  living  at 

the  time  of  the  death  of  the  survivor  of  them  the  said  Samuel 

Mostyn  and  Jane  his  intended  wife," — which  has  not  happened, — 

"  or,  if  such," — which  has  happened, — "  and  they  shall  all  happen 

to  die  before"  twenty-one  or  marriage, — which  has  not  happened, — 

''  then  and  in  such  case  upon  further  trust  to  transfer  and  assign, 

as  well  the  said  8,S00Z.  as  all  securities  as  shall  be  then  taken  for  the 

same,  to  such  person  or  persons,  and  to  and  for  such  uses,  trusts, 

intents  and  purposes,  and  under  such  conditions,  as  she  the  said 

Jane  Thomas,  notwithstanding  her  intended  coverture,  and  as  if 

she  were  a /ewe  sole,  shall,  by  such  her  deed  in  writing,  or  last  will 

and  testament,  to  be  by  her  so  executed  and  testified  in  manner 

aforesaid,  give,  dispose,  direct,  limit,  and  appoint  the  same," — 

and  there  the  Master  stops :  but  the  ulterior  trusts,  in  default  of 

appointment  by  Jane  Thomas,  are  for  collateral  relatives,  as  I 

read  the  settlement ;  and  therefore,  if  this  settlement  receives  the 

interpretation  that  a  child  could  not  take  a  vested  interest  unless 

surviving  the  parents,  there  being  no  appointment,  and  no  child 

had  been  living  at  the  death  of  the  survivor,  although  there  *had       [  *167  ] 

been  twenty  grandchildren,  the  property  would  go  over  to  collaterals. 

We  need  not,  however,  closely  consider  what  would  have  been  the 

case  under  such  circumstances,  because  the  circumstances  have  not 

happened.    I  am  of  opinion,  according  to  the  rules  applied  to  such 

a  subject  in  all  the  cases  now  considered  as  of  binding  authority,  in 

whatever  way  the  fund  would  have  gone  if  no  child  had  survived 

the  parents,  that,  as  several  children  have  survived  the  parents  and 

attained  majority,  a  child  attaining  majority,  but  not  surviving  both 

parents,  did  acquire  a  vested  interest  in  a  share.     The  next  question, 

then,  is,  what  share  ? 

The  trust  is  for  the  children,  but  to  be  paid  at  twenty-one,  or 
marriage,  which  word  **  marriage,"  be  it  observed,  applies  to  sons  as 
well  as  daughters ;  and,  therefore,  a  son  marrying  under  twenty-one 
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July  17. 
[168] 


would,  as  to  vesting,  stand  on  the  same  footing  as  a  son  attaining 
twenty-one,  which,  like  many  other  parts  of  this  settlement, 
is  not  usual.  The  words  may  or  may  not  import  a  vesting  on 
birth,  according  to  circumstances.  You  must  look  at  the  rest 
of  the  settlement,  to  see  whether  they  import  mere  payment  or 
vesting.  I  find  in  a  subsequent  part  of  the  settlement,  and  in  fact 
very  near  these  words, — forming  almost  part  of  the  same  clause, — 
this  declaration :  *'  that,  in  case  there  shall  be  no  such  child  or 
children  living  at  the  time  of  the  death  of  the  survivor  of  them  the 
said  Samuel  Mostyn  and  Jane  his  intended  wife,  or,  if  such,  and 
they  shall  all  happen  to  die  before  their  respective  ages  of  twenty-one 
years  or  days  of  marriage,"  the  fund  is  to  go  over.  I  think  that  this 
may  be  fairly  taken  as  a  sufficient  indication  of  intention  that  the 
age  of  twenty-one  or  marriage  was  to  be  the  period  of  vesting. 
Therefore,  I  think  that  the  two  children  who  died  minors  (living 
their  parents),  without  having  married,  did  not  acquire  vested 
interests,  and  I  am  not  disposed  to  insist  upon  the  presence  of  their 
representatives. 

[At  the  request  of  the  trustees'  counsel  the  case  stood  over  to 
make  the  infants'  representatives  parties.] 

The  cause  afterwards  came  on  for  re-argument,  and  was  re-argued 
in  the  presence  of  the  representatives  of  the  two  infants,  on  whose 
behalf  Mr.  Wigrain  and  J/r.  Heberden  addressed  the  Court. 


The  Vice-chancellor  said,  that  he  adhered  to  the  opinion  before 
expressed  by  him  as  to  the  construction  of  the  settlement ;  but  if 
that  opinion  was  erroneous,  there  was,  he  thought,  but  one  other 
reasonably  possible  view  of  the  instrument — a  view  which  would 
equally  exclude  the  children  who  died  infants  and  without  having 
been  married  during  the  joint  lives  of  the  two  parents.  As  to  the 
other  deceased  child's  share,  the  parties  were  agreed. 


1844. 
May  4,  8. 

Knight 
Bruce,  V.-C. 

[203] 


NELTHOEPE  v.  HOLGATE(l). 

(1  CoU.  C.  C.  203—223;  S.  C.  8  Jur.  561.) 

A.  contracted  to  purchaso  cm  estate  of  B.,  being  at  the  same  time  under 
a  secret  yerbal  understanding  with  C.  to  sell  the  estate  to  him ;  and  a 
written  contract  was  afterwards  entered  into  between  A.  and  C.  for  the  sale 
of  the  estate  to  C.  upon  the  same  terms  on  which  A.  had  purchased  from  B. 
Held,  that  a  bill  for  specific  performance  was  maintainable  by  A.  and  C. 

(1)  Aahburntr  v.  Sewell  [1891]  8  Ch.  405,  60  L.  J.  Ch.  784,  65  L.  T.  524. 
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against  B. ;  and  the  price  being  adequate,  and  it  not  being  suggested  by  B.    ^klthobpb 
that  he  bad  ever  refused,  or  was  unwilling,  or  would  have  objected  to  treat  «. 

with  C,  or  might  have  obtained  better  terms  from  him,  had  he  known  the      Holgate. 
real  circumstances  of  the  case,  the  Court  decreed  specific  performance 
against  him. 

If  a  defendant  cannot  object  to  a  party  being  made  a  co-defendant,  he 
cannot  object  to  his  being  made  a  co-plaintiff,  if  the  interests  of  the  several 
co-plaintiffs  are  not  conflicting. 

A  person,  seised  in  fee  of  an  estate  subject  to  the  life-interest  therein  of 
his  mother,  and  having  knowledge  of  his  mother's  interest,  contracted  to 
sell  the  estate  to  a  party  who  had  no  actual  knowledge  of  her  interest,  but 
knew,  or  might  have  known,  that  she  resided  on  the  property  as  tenant  or 
occupier :  Held,  that,  although  the  mother's  residence  might,  as  between 
her  and  the  purchaser,  have  carried  constructive  notice  of  her  rights,  it  was 
not  necessarily  notice  as  between  the  vendor  and  purchaser  (in  those 
respective  characters),  so  as  to  deprive  the  purchaser  of  his  right  to 
compensation  in  respect  of  the  life-interest. 

A  vendor  contracted  to  sell  an  estate  in  fee,  with  a  stipulation,  that  if  any 
dispute  should  arise  as  to  the  title,  the  same  should  be  submitted  to  some 
eminent  conveyancer,  and  that  in  case  he  should  be  of  opinion  that  a  good 
title  could  not  be  made,  the  contract  should  be  rescinded.  Upon  the 
delivery  of  the  abstract,  it  appeared  that  the  vendor's  mother  had  a  life 
interest  in  the  premises,  and  that  her  interest  was  known  to  the  vendor  at 
the  time  of  the  contract.  Upon  her  refusing  to  join  in  the  conveyance  to 
the  purchaser:  Held,  that  the  vendor  was  not  entitled  to  rely  on  the 
before-mentioned  stipulation  as  a  ground  for  rescinding  the  contract,  but 
that  the  contract  must  be  specifically  performed,  with  compensation  in 
respect  of  the  life-interest. 

Thb  original  bill  was  filed  by  Sir  John  Neltborpe,  Bart.,  and 
Lawson  Holmes,   against  Edward  and   Sarah  Holgate,   for  the 
purpose  of  enforcing  the  specific  performance  of  a  ^contract  for       [  *204  j 
the  sale  of  an  estate  to  the  plaintiffs,  or  one  of  them,  under  the 
following  circumstances : 

Edward  Holgate,  being  seised  in  fee,  subject  to  the  life  interest 
therein  of  his  mother,  Sarah  Holgate,  of  a  certain  freehold  messuage 
and  lands  situate  at  Sturton,  in  the  parish  of  Scawby,  in  the  county 
of  Lincoln,  upon  which  he  and  his  mother  had  resided  since  1816, 
agreed  in  March,  1841,  with  Lawson  Holmes,  for  the  sale  of  the 
premises  to  him  at  the  price  of  6,0002.,  and  thereupon  an  agreement 
[was  signed  by  the  parties,  containing  the  following  clause  :] 

**  The  purchase  to  be  completed  on  the  6th  day  of  April,  1842,  when 
the  purchaser  is  to  have  possession  of  all  the  said  premises,  except 
the  messuage  or  tenement  and  garden,  of  which  the  purchaser  is 
to  enter  into  possession  on  the  18th  day  of  May,  1842.  The  said 
Edward  Holgate,  at  his  own  expense,  to  make  out  a  good  title  to 
the  said  estate,  and  the  purchaser  to  be  at  the  expense  of  his  own 
conveyance.  And  it  is  hereby  agreed  and  declared,  that  if  any 
dispute  shall  arise  as  to  the  title,  the  same  shall  be  submitted  to 
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Nelthokpk  some  eminent  conveyancer,  to  be  agreed  upon  by  both  parties; 
HoL6AT£.  such  objections  to  be  stated  in  writing,  within  six  months  of  this 
date,  to  Mr.  Bobert  Owston,  the  solicitor  to  the  vendor :  and  in 
case  he  shall  be  of  opinion  that  a  good  title  cannot  be  made  oat, 
[  •205  ]  *8ubiect  as  aforesaid,  that  then  either  of  the  said  parties  hereto 
shall  be  at  liberty  to  rescind  the  contract  on  two  calendar  months' 
notice  after  the  opinion  of  counsel  shall  be  obtained."     *     *     * 

In  July  of  the  same  year.  Holmes  agreed  with  Sir  John  Nelthorpe, 
who  possessed  property  in  the  same  parish,  for  the  sale  to  him 
of  the  premises  upon  the  same  terms  and  conditions  under  which 
Holmes  had  contracted  to  purchase  them.  This  agreement  was 
reduced  into  writing  and  dated  the  24th  July,  1841,  and  was  signed 
by  Holmes,  of  the  one  part,  and  Henry  Grantham,  as  agent  for 
Sir  John  Nelthorpe,  of  the  other  part. 

On  the  29th  July,  the  defendant  Edward  Holgate,  by  his  solicitors, 
caused  an  abstract  of  title  of  the  premises  to  be  delivered  to 
Nicholson  and  Hett,  the  solicitors  of  Holmes,  who  were  also  the 
solicitors  of  Sir  John  Nelthorpe. 

It  appearing  by  the  abstract  that  Sarah  Holgate  had  a  life-interest 
in  the  premises,  Nicholson  and  Hett,  upon  returning  the  abstract^ 
required  that  the  tenant  for  life  should  join  in  the  conveyance,  or 
release  the  estate.  An  answer  was  returned  by  Holgate's  solicitor, 
dated  the  18th  December,  1841,  stating  the  refusal  of  Mrs.  Holgate 
to  accede  to  this  requisition. 

A  correspondence  then  ensued  between  the  solicitors  on  both 
sides ;  the  defendant's  solicitors  insisting  that  the  objection  on 
the  part  of  the  tenant  for  life  to  join  in  the  conveyance  was  an 
[  *20G  ]  unforeseen  difficulty  as  to  title,  and  that  ''^as  such  it  came  within 
the  operation  of  that  clause  of  the  agreement  of  March,  1841, 
^  relating  to  disputes  as  to  title ;  and  they  suggested  that,  if  neces- 
sary, the  point  should  be  referred  to  a  conveyancer,  under  the 
terms  of  that  clause.  On  the  other  hand,  the  plaintiffs'  solicitors 
insisted  that  their  clients  werQ  entitled  to  specific  performance,  with 
compensation  in  respect  of  Mrs.  Holgate's  life  interest.     *     ♦     ♦ 

The  original  bill  [which]  was  filed  on  the  19th  July,  1842,  *  * 
[  207  ]  prayed  that  the  defendant  Edw^ard  Holgate  might  be  decreed 
specifically  to  perform  the  agreement  of  the  29th  March,  1841, 
to  make  a  good  title,  and,  if  necessary,  to  procure  Mrs.  Holgate 
to  join  ;  and  that,  if  necessary,  she  might  be  decreed  to  join  in  the 
conveyance,  the  plaintiff  Nelthorpe  being  ready,  upon  having  a 
good  title,  having  a  conveyance  made  to  him,  and  being  let  into 
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possession,  to  pay  the  6,000L,  &c.  Bat  if  the  Gouri;  should  be  of  Kbltrorpk 
opinion  that  Mrs.  Holgate  could  not  be  compelled  to  join,  then,  holoate. 
that  the  plaintiffs  might  be  declared  entitled  to  the  benefit  of  their 
agreement  to  the  extent  of  Edward  Holgate's  interest,  and  that 
a  proper  abatement  might  be  made  in  the  purchase-money  in 
respect  of  the  interest  of  Mrs.  Holgate,  the  plaintiff  Nelthorpe 
being  ready  to  pay  the  balance  &c. 

The  defendant  Edward  Holgate,  by  his  answer,  alleged  *  * 
that  he  has  discovered  that  the  said  Sir  John  Nelthorpe,  being  [  ^os  ] 
desirous  of  possessing  the  defendant's  said  property,  the  said 
plaintiff,  Lawson  Holmes,  was  employed  by,  or  on  behalf  of,  the 
said  plaintiff  Sir  John  Nelthorpe,  ^through  the  secret  instru-  [  *209  ] 
mentality  of  the  said  Henry  Grantham,  to  endeavour  to  purchase 
the  same  nominally  for  himself,  but  in  reality  for  and  on  behalf 
of  the  said  Sir  John  Nelthorpe ;  *  *  and  he  insisted  on  his  right 
to  rescind  the  contract  on  the  ground  of  the  unforeseen  difficulty  of 
title,  not  being  aware,  at  the  time  of  the  original  transaction,  that 
his  mother  would  not  join  in  the  conveyance.  He  submitted,  that 
the  institution  of  the  suit  by  the  plaintiffs  was  premature  and 
vexatious,  and  that  the  bill  ought  to  be  dismissed  with  costs. 

After  this  answer  had  been  filed,  the  plaintiff  Holmes  died; 
whereupon  such  further  proceedings  were  had  as  are  mentioned  in 
the  judgment  in  this  case. 

The  cause  now  came  on  for  hearing. 

It  appeared  from  the  plaintiffs'  evidence,  that  the  defendant 
Edward  Holgate  had,  ever  since  the  death  of  his  father,  lived  with 
his  mother  on  the  farm,  and  that  they  had  for  some  years  jointly 
conducted  it,  though  latterly  it  had  principally  been  managed  by 
Edward  Holgate. 

With  respect  to  the  question  of  Holmes's  agency,  Grantham,  *in  [  •210  ] 
his  examination  for  the  plaintiff,  stated  that  he,  as  agent  of  Sir 
John  Nelthorpe,  advised  him  to  purchase  the  property,  and  requested 
Holmes  to  do  so  on  Sir  John  Nelthorpe's  behalf.  This  deponent 
also  stated,  that  he  never  knew,  until  after  the  24th  July,  1841, 
that  Mrs.  Holgate  had  a  life-interest  in  the  premises,  but  up  to  that 
time  believed  that  Edward  Holgate  was  absolute  owner.  On  his 
cross-examination,  he  stated  his  belief,  that  Holmes  purchased 
hand  fide  for  himself,  with  an  understanding  that  Sir  John  Nelthorpe 
should  afterwards  purchase  of  him. 

On  the  part  of  the  defendant,  evidence  was  entered  into  for 
the  purpose  of  showing  that  it  was  matter  of  notoriety  in  the 
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Nelthobp£   neighbourhood,  from  the  circumstance  of  her  residence  on,  and 

HoLOATK.     management  of,  the  farm,  that  Sarah  Holgate  had  a  life-interest  in 

the  premises.    The  evidence,  however,  on  this  point  was  conflicting. 

Mr.  Wig  ram  and  Mr.  Heathjield,  for  the  plaintiff,  [relied  on 
Tanner  v.  Smith  (i),  FeUowes  v.  Lord  Gwydyr{2),  Mortlock  v- 
Bnller{s),  Wood  v.  Griffith  (4),  and  other  cases,  and  distinguished 
the  present  case  from  Thomas  v.  Bering  (5)] . 

[  211  ]  Mr.  Russell    and  Mr.  Rogers^  for    the    defendant   Edward 

Holgate : 

*  *  The  tenant  for  life  refusing  to  concur  in  the  sale,  the 
defendant  cannot  make  a  good  title,  and  the  plaintiff  cannot  insist  on 
specific  performance,  with  compensation  :  Williams  v.  Edwards  (6), 
Collier  y.  Jenkins  (7),  Wheatley  v.  Slade  (8).  If  Holmes  was  a  pur- 
chaser on  his  own  account,  there  was  a  misjoinder  of  plaintiffs  in 
this  suit,  inasmuch  as,  in  general,  the  only  proper  parties  to  a  bill 
for  specific  performance  are  those  who  sign  the  contract:  Tasker 
V.  Small  (9). 

(The  Vice-Chancellob  :  That  case  seems  to  have  little  or  no 
application  to  the  present.) 

[  ♦212  ]  If  A.  contracts  to  *sell  to  B.,  and  then  contracts  to  sell  to  C,  it  is 
improper  to  make  both  purchasers  parties  to  a  bill  for  the  specific 
performance  of  either  of  the  contracts  :  Cutis  v.  Thodey  (lo). 

Lastly,  if  specific  performance  be  decreed,  it  must  be  without 
compensation  for  Mrs.  Holgate's  life-interest.  The  plaintiff  had 
notice  of  her  tenancy ;  and  notice  of  the  existence  of  the  tenant  is 
notice  of  whatever  interest  the  tenant  has. 

(The  Yice-Chancellob  :  As  between  him  and  her  he  must 
probably  be  taken  to  have  had  notice  of  the  nature  of  her  interest.) 

At  all  events,  there  was  sufficient  to  put  the  plaintiff  on  inquiry. 

Mr.  Sijnpkinson,  for  the  defendant,  Mrs.  Holgate. 

Mr.  Teed  and  Mr.  Campbell,  for  the  heir-at-law  and  adminis- 
tratrix of  Lawson  Holmes. 

(1)  51  R.  R.  277  (10  Sim.  410).  (6)  29  R.  R.  61  (2  Sim.  78). 

(2)  32  R.  R.  148  (1  Sim.  63).  (7)  34  R.  R.  268  (1  Yoimge,  295). 

(3)  7  R.  R.  417  (10  Ves.  292).  (8)  3  R.  R.  100  (4  Sim.  126). 

(4)  18  R.  R.  18  (1  Swanst.  43).  (9)  45  R.  R.  212  (3  My.  &  Or.  63). 

(5)  44  R  R.  158  (1  Keen,  729).  (10)  60  R.  R.  329  (13  Sim.  206). 
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Mr.  Wigram^  in  reply,  referred  to   Crosbie  v.  Tooke  (i)  and   Nblthorpe 
Morgan  v.  Rhodes  (2).  Holoatb. 

In  addition  to  the  authorities  already  referred  to,  the  case  of 
Mason  v.  Franklin  (3)  was  mentioned  upon  the  question  of  parties. 

The  Vicb-Chancbllob  :  [  213  ] 

This  suit  was  instituted  by  Sir  John  Nelthorpe  and  Mr.  Holmes, 

as  co-plaintiffs,  against  Mr.  Holgate  and  his  mother,  Mrs.  Holgate, 

for  the  specific  performance  by  them  of  a  written  contract,  dated 

in  March,  1841,  made  between  Mr.  Holmes  and  Mr.  Holgate  for  the 

sale  by  Mr.  Holgate  to  Mr.  Holmes  of  the  fee-simple  in  possession 

of  a  farm  in  Lincolnshire;  the  bill  alleging,  that  Mrs.  Holgate, 

having  or   claiming  a  life-interest  in   part  of  the  property,  had 

sanctioned  or  affirmed  the  agreement  in  respect  of  that  interest ; 

and  also  alleging,  that  in  July,  1841,  a  written  contract  had  been 

made  between  the  two  plaintiffs  for  the  sale  of  the  farm  by  Mr. 

Holmes  to  Sir  John  Nelthorpe  upon  terms  substantially  the  same 

between  them  as  those  of  the  original  contract  between  Mr.  Holgate 

and  Mr.  Holmes.    After  the  bill  had  been  answered,  but  before 

either  party  had  gone  into  evidence,  Mr.  Holmes  died  intestate,  and 

Sir  John  Nelthorpe  then  filed  a  bill  of  revivor,  or  of  revivor  and 

supplement,  against  the  original  defendants,  and  the  heir  and 

personal  representative  of  Mr.  Holmes,  for  the  purpose  of  making 

the  suit  effectual. 

Upon  these  two  bills  the  present  parties  have  joined  issue,  and 
witnesses  have  been  examined  for  Sir  John  Nelthorpe  and  for  Mr. 
Holgate,  who  filed  a  cross-bill  for  discovery,  which  the  late  Mr. 
Holmes  died  without  answering,  but  which  has  been  answered  by 
Sir  John  Nelthorpe.  There  has  not  been  any  answer,  I  may 
observe,  to  the  bill  in  which  Sir  John  Nelthorpe  is  the  sole  plaintiff, 
bat  no  objection  has  been  taken  in  argument  on  that  ground,  and, 
supposing  any  such  objection  capable  of  being  successfully  taken, 
if  not  waived,  it  has,  I  conceive,  been  waived. 

The  two  contracts  have  been  proved,  and  no  objection  arises  on 
the  face  of  either ;  but  it  is  established  by  the  evidence  that  Mr. 
Holmes,  as  between  himself  and  Sir  John  Nelthorpe,  obtained  and 
entered  into  the  first  contract,  either  as  the  agent  and  on  behalf 
of  Sir  John  Nelthorpe,  or  at  the  request  of  Sir  John  Nelthofpe's 

(1)  36  B.  E.  342  (1  My.  &  K  431).  (3)  57  E.  E.   317  (1  Y.  &  C.  C.  C. 

(2)  36  E.  E.  345  (1  My.  &  K.  435).        239). 
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Kelthobpe   agent,  *and  with  the  view  on  their  part,  and  under  a  promise  on 
HoLGATE.     ^f*  Holmes's  part,  to  Sir  John  Nelthorpe,  that  he  should  be  allowed 

[  *2U  ]  to  purchase  from  Mr.  Holmes  the  property  in  question  on  the  same 
terms  as  Mr.  Holmes  and  Mr.  Holgate  might  agree  to.  Whether 
Mr.  Holmes,  as  between  himself  and  Sir  John  Nelthorpe,  entered 
into  the  first  contract  strictly  or  exactly  as  the  agent  of  Sir  John 
Nelthorpe  and  on  his  behalf,  is,  on  the  whole  evidence,  not  to  my 
apprehension,  clear.  But,  I  think,  it  plainly  appears  that  Mr. 
Holmes,  Sir  John  Nelthorpe,  and  his  agent  Mr.  Grantham,  all,  from 
the  beginning  and  throughout,  meant  Sir  John  Nelthorpe  to  have 
the  property,  and  that  Mr.  Holmes  entered  into  the  agreement  of 
March  without  any  notion  of  keeping  the  property  himself,  or  of 
not  being  indemnified  by  Sir  John  Nelthorpe. 

Wliether,  under  all  the  circumstances  as  they  really  existed,  if 
the  contract  of  July,  1841,  had  not  been  signed,  the  provisions  of 
the  Statute  of  Frauds  would,  as  between  Sir  John  Nelthorpe  and 
Mr.  Holmes,  have  enabled  Sir  John  Nelthorpe  to  reject  the  contract 
of  March,  if  so  disposed,  or  have  enabled  Mr.  Holmes  to  keep  the 
property  and  refuse  to  recognize  any  right  or  claim  in  Sir  John 
Nelthorpe — what  exactly  was  the  origin  or  design  of  the  contract  of 
July,  or  what  exactly  is  the  character  to  be  ascribed  to  that  contract, 
I  do  not,  and  perhaps  with  confidence  I  could  not,  say ;  but  these 
are  questions,  which,  in  my  view,  are  not  necessary  to  be  decided, 
and  which  I  do  not  decide. 

It  is  not  proved  that  Mrs.  Holgate  sanctioned  or  authorized  the 
contract  of  March,  and  the  plaintiffs'  allegations  in  that  respect 
must  be  treated,  judicially,  as  without  foundation.  Nor  is  it  proved, 
nor  can  I  judicially  consider,  that  before  or  when  Mr.  Holgate 
entered  into  that  contract  he  was  informed  or  had  notice,  actually 
or  constructively,  either  that  Mr.  Holmes  was  not  a  principal  in  the 
transaction,  or  was  under  any  promise  or  engagement  respecting 

[  •216  ]  the  agreement  or  the  property,  or  that  Sir  John  Nelthorpe  *had,  or 
was  to  have,  anything  to  do  with  the  matter  ;  and  it  is,  I  think,  a 
just  conclusion  from  the  evidence,  that  Sir  John  Nelthorpe,  Mr. 
Grantham,  and  Mr.  Holmes,  all,  from  the  beginning  and  through- 
out, believed  Mr.  Holgate  to  be  less  likely  to  treat  with  Sir  John 
Nelthorpe  for  the  purchase  than  with  any  other  person,  and,  if 
treating  with  him,  to  be  likely  to  ask  from  him  a  price  larger  than 
Mr.  Holgate  would  ask  from  any  other  person.  The  reason  may 
probably  have  been,  that  Sir  John  Nelthorpe  was  a  large  land- 
holder, residing  in  the  immediate  neighbourhood,  to  whom  the 
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acqaisition  of  the  farm  in  question  might  naturally  be  supposed,    Nblthobpb 
and  may  be  taken  as  particularly  desirable.     I  must  consider  the     holoate. 
belief  that  I  have  mentioned  to  have  led  Mr.  Holmes,  Mr.  Grantham, 
and  Sir  John  Nelthorpe  to  the  course  that  they  adopted. 

It  is  not  proved,  and  I  cannot  judicially  conclude,  that,  when 

the  contract  of  March  was  made,  Mr.  Holmes  or  Sir  John  Nel- 

thorpe  knew,  or  had  actual  notice,  or  (as  between  them  and  Mr. 

Holgate,  or  for  any  purpose  of  this  suit)  constructive  notice,  of  the 

existence  of  any  estate  or  interest  in  Mrs.  Holgate,  though  many 

persons  in  the  neighbourhood  were  aware  of  the  fact,  and  though 

she  was  residing  with  her  son  Mr.  Holgate  on  the  property,  which  was 

farmed  latterly  by  him.    Mrs.  Holgate*s  residence  on  the  farm  may 

well,  as  between  herself  and  Sir  John  Nelthorpe  and  Mr.  Holmes, 

have  carried  with  it  constructive  notice  of  her  rights,  supposing 

that  material  to  her ;  but  it  does  not  follow  that  it  was  notice  as 

between  Mr.  Holgate  in  his  character  of  vendor,  and  Sir  John 

Nelthorpe  or  Mr.  Holmes  in   the  character  of  purchaser.     Her 

estate  and  interest,  whatever  they  were,  are  admitted  at  the  Bar  by 

Mr.  Holgate's  counsel  to  have  been,  at  the  time  of  the  contract  of 

March,  known  to  Mr.  Holgate  and  his  solicitor  Mr.  Owston,  who 

prepared  that  contract. 

It  is  not  proved,  nor  is  there  reason  to  believe,  that  any  mis- 
representation whatever  was  made  to  Mr.  Holgate  or  ^his  solicitor,  [  *2i6  ] 
unless  so  far,  if  at  all,  as  it  was  a  tacit  misrepresentation  in  Mr. 
Holmes  to  deal  as  he  did,  without  disclosing  the  circumstances  that 
I  have  mentioned.  Subject  only  to  this  qualification,  if  it  is  a 
qualification,  the  contract  of  March,  1841,  must  be  viewed  as  one 
in  all  respects  perfectly  fair  on  the  purchaser's  part.  The  price 
may,  upon  the  evidence,  be  considered  as  not  only  sufficient,  but 
high,  and  Mr.  Holgate  had  Mr.  Holmes's  personal  liability  on  the 
agreement. 

As  it  is  not  proved  that  Mrs.  Holgate  sanctioned  or  affirmed  this 
contract,  the  bills  as  against  her  must  be  dismissed  with  costs,  to 
be  paid  by  Sir  John  Nelthorpe ;  and  as  the  representatives  of  Mr. 
Holmes  have  not  opposed  Sir  John  Nelthorpe's  case,  they  must  have 
their  costs  from  him  also. 

The  real  contest  is,  and  has  been,  between  Sir  John  Nelthorpe 
i^ni  Mr.  Holgate ;  the  latter  resisting  the  suit  altogether,  and 
insisting,  that,  both  upon  form  and  upon  the  merits,  the  bills 
Against  him  should  be  wholly  dismissed,  but  that,  if  there  ought 
to  be  specific  performance  at  all,  it  ought  to  be  without  any 
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Nelthorpk   compensation  or  allowance  on  the  ground  of  Mrs.  Holgate's  life- 
HoLOATr.     estate :  Sir  John  Nelthorpe,  on  the  other  hand,  insisting,  that  he 
is  entitled  to  a  compensation  and  allowance  in  respect  of  it. 

The  existence  of  any  employment,  connexion,  or  communication, 
of  whatever  nature,  before  the  written  contract  of  July,  or  inde- 
pendently of  it,  between  Sir  John  Nelthorpe,  Mr.  Grantham,  and 
Mr.  Holmes,  or  any  of  them,  is  not  stated  or  suggested  by  either 
of  Sir  John  Nelthorpe's  bills.  His  rights  or  claims  in  respect  of  the 
contract  of  March  are  not,  upon  the  pleadings,  represented  as 
having  any  other  origin  than  the  contract  of  July.  This  however, 
considering  especially  what  is  put  in  issue  by  the  first  answer  of  Mr. 
Holgate,  appears  to  me  not  to  be  an  objection  fatal  to  the  suit ;  an 
observation  applicable  also  to  the  failure  of  the  case  made  against 
[  ♦217  ]  Mrs.  Holgate.  *These  are  not  grounds  upon  which,  in  my  judg- 
ment, relief  ought  to  be  refused  to  Sir  John  Nelthorpe,  if  he  is 
otherwise  entitled  to  it  against  Mr.  Holgate  ;  a  conclusion  to  which 
I  come,  independently  of  the  cases   of  Parsons  v.  Briddock(i)^ 

Goi'don  V.  Gordon  (2),  Atticood  v. (3),  and  Taylor  v.  Tabrum  (4), 

but,  without  forgetting  those  cases;  and  whether  viewing  the 
original  plaintiffs  as  principal  and  agent,  or  as  purchaser  and  sub- 
purchaser, I  think  that  they  were  not  improperly  co-plaintiflFs,  and 
that,  after  Mr.  Holmes's  death,  the  suit  was  with  sufficient  formality 
and  propriety  continued  by  the  surviving  plaintiff  as  the  sole  plain- 
tiff, making  such  persons  defendants,  as  he  did  make  defendants, 
to  his  second  bill. 

The  agreement  of  July,  1841,  may  have  been  necessary  to 
establish  or  evidence  a  title  in  Sir  John  Nelthorpe  against  Mr. 
Holgate  and  Mr.  Holmes,  or  one  of  them ;  and,  supposing  it  not 
necessary  for  such  a  purpose,  I  cannot  view  it  as  wholly  immaterial 
or  irrelevant.  It  was  prepared  and  signed  before  the  abstract  was 
delivered.  Mr.  Holgate's  first  answer  contains  these  passages  with 
respect  to  Sir  John  Nelthorpe's  connexion  with  the  agreement  of 
March.  (His  Honour  here  read  the  passages  of  the  answer  before 
set  out :  see  ante,  p.  49.)  Under  such  circumstances,  I  find  it  impos- 
sible to  say  that  the  mode  in  which  Mr.  Holmes  and  Sir  John 
Nelthorpe  have  stated  their  case  and  title,  or  the  case  and  title  of 
either  of  them  on  this  record,  has  to  any  extent  or  in  any  manner 
damaged  or  prejudiced  Mr.  Holgate. 

Then,  with  regard  to  the  question  of  joinder,  and  to  the  question 

(1)  2  Vera.  608.  (3)  1  Euse.  ;i53. 

(2)  19  B.  E.  230  (3  Swanst.  400).  ^4)  38  E.  E,  115  (6  Sim.  281). 
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of  Sir  John  Nelthorpe  being  the  only  plaintiflF  in  the  bill  of  revivor,    Nelthorpk 

or  of  revivor  and  supplement ;  supposing  the  contract  of  March  one     holgatb. 

fit  to  be  enforced  in  equity  against  Mr.  Holgate  at  all,  it  must  be 

admitted  that  one  at  least  of  the  original  plaintiffs  was  a  proper 

plaintiff  *for  the  purpose.     Had  the  suit  been  so  constructed  as  to       [  •218  ] 

make  one  of  them  the  only  plaintiff,  I  apprehend  that  Mr.  Holgate 

could  not  have  been  heard  to  say  that  the  other,  if  made  a  defen- 

danty  was  improperly  so  made ;  nor  can  it  be  said  that  either  of  the 

plaintiffs  was,  when  the  suit  was  instituted,  without  an  interest  in 

the  subject  of  the  suit,  or  that  their  interests  were  or  are  conflicting. 

There  is  not,  nor  ever  has  been,  any  dispute  or  question  between 

Sir  John  Nelthorpe  and  Mr.  Holmes,  or  between  Sir  John  Nelthorpe 

and  either  of  the  representatives  of  Mr.  Holmes,  who  was  personally, 

and  whose  estate  is,  liable  to  Mr.  Holgate,  by  means  of  the  contract 

of  March,  if  for  any  purpose  valid.      If,  then,  one  of  the  plaintiffs 

in  the  original  suit  was  a  proper  and  necessary  plaintiff,  and  there 

was  no  conflict  of  interest  between  them,  and  each  was  concerned 

and  interested  in  the  subject  of  the  suit,  how  could  it  be  improper 

that   they  should  be   co-plaintiffs?     The  ordinary   rule  against 

making  an  agent  a  party  has  nothing  in  common  with  a  case  such 

as  this.     The  bill  of  the  two  plaintiffs  thus,  in  my  opinion,  properly 

framed  as  to  parties  having  been  answered,  and  the  suit  in  active 

progress,  how  could  it  be  destructive  of  the  suit  or  irregular,  that 

Sir  John  Nelthorpe  should  alone  revive  and  prosecute  it  against 

the  original  defendants,  and  the  representatives  of  Mr.  Holmes 

after  his  death  ?     I  think  that  it  was  not ;  and,  in  forming  that 

opmion,  I  have  not  been  solely,  if  to  any  extent,  influenced  by  the 

consideration  that  the  objections  made  are  made  at  the  hearing, 

and  not  upon  a  plea  or  demurrer,  and  that  there  has  been  neither 

plea  nor  demurrer  to    either  bill,  nor  any  answer  to   Sir  John 

Nelthorpe's  sole  bill,  nor  any  objection  taken  to  the  order  of  revivor  ; 

or  by  the  consideration  that  after  Mr.  Holmes's  death,  had  Sir  John 

Nelthorpe  not  proceeded  with  the  suit,  he  would  have  been  liable 

to  have  the  joint  bill  dismissed  with  costs  to  be  paid  by  him  upon 

Mr.  Holgate's  application,  in  default  of  reviving  within  a  reasonable 

time;  or  by   the   consideration   *of  the   direct  dealings  between       [*2i9] 

Holgate's   solicitors  and  Sir  John   Nelthorpe's  solicitors  in  that 

character,  which  took  place  respecting  the  abstract  and  title. 

This  brings  us  at  last  to  the  more  substantial  part  of  the  case : 
and,  first,  as  to  the  undisclosed  connexion  between  Sir  John  Nel- 
thorpe and  Mr.  Holmes,  with  reference  to  the  agreement  of  March, 
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Nelthorpb    upon  which  Mr.  Holgate  also  insists  as  fatal  to  the  suit.    It  mtiBt 
HoLGATE.     8^t  ^h®  outset  be  remembered,  that  there  is  neither  any  proof,  nor 
any  averment,  nor  any  reason  to  suspect  that  Mr.  Holmes,  or  Sir 
John  Nelthorpe,  or  Mr.  Grantham,  or  any  solicitor  or  agent  of  Sir 
John  Nelthorpe,  in  answer  to  any  question  put  to  either  of  them  or 
otherwise,  has,  at  any  time  or  upon  any  occasion,  before  or  since 
the  contract  of  March,  asserted  that  Mr.  Holmes  was  concerned  or 
engaged  in  the  treaty  or  contract  of  March,  not  as  an  agent,  or  not 
as  a  trustee ;    and   though   it  certainly  is  not  proved,  or  to  be 
judicially  considered,  that,  when  Mr.  Holgate  signed  that  agree* 
ment,  he  thought  or  suspected  that  Mr.  Holmes  was  not  dealing 
solely  on  his  own  account,  yet  such  a  notion  is  not  inconsistent  with 
either  of  Mr.  Holgate' s  answers  in  the  cause,  and  is  a  supposition 
in  support  of  which,  if  I  had  found  evidence  among  the  proofs  in 
the  cause,  I  should  not  have  been  at  all  surprised.    I  have  looked 
in  vain  through  the  two  answers  of  Mr.  Holgate  for  an  assertion  or 
a  suggestion  on  his  part,  that  he  had  ever  refused,  or  declined,  or 
expressed  or  felt  any  disinclination  to  treat  or  contract  with  Sir 
John  Nelthorpe,  or  to  sell  to  him';  or  that  Mr.  Holgate,  if  he  had 
known  or  suspected  Sir  John  Nelthorpe  to  have,  or  to  be  intended 
to  have,  the  benefit  of  the  purchase,  or  an  interest  in  the  purchase, 
would  not  have  entered  into  the  contract ;  or  that  there  was  any 
ground  of  objection  to  dealing  with  Sir  John  Nelthorpe ;  or  that 
Mr.  Holgate  would  or  might  have  obtained  better  terms  from  Sir 
John  Nelthorpe  than  from  any  other  person,  or  a  better  price  if  he 
r  *220  ]      had  known  the  real  circumstances ;  or  that  he  acted  on  the  ^faith 
that  Holmes  was  a  principal  and  not  an  agent  in  the  matter,  or  any- 
thing to  any  such  effect.    And  there  is  an  equal  absence  of  evidence 
to  any  such  effect.    How,  then,  under  such  circumstances,  the  price 
being  sufficient  and  high,  can  I,  upon  the  mere  ground  of  that 
belief  having  been  entertained  by  Sir  John  Nelthorpe,  Mr.  Grant- 
ham, and  Mr.  Holmes,  which  I  have  stated,  and  having  actuated 
them,  say  that  Mr.  Holgate  is  not  bound  by  his  agreement  ?    Such 
reasons  are  too  weak  and  unsubstantial  to  form  a  ground  upon 
which  a  court  of  justice  can  base  its  decisions.     Questions  of  mere 
delicacy  are  not  within  its  province. 

By  the  law  of  this  country,  as  administered  in  every  Court  of 
Westminster  Hall,  the  mere  act  of  contracting  with  another  in  the 
name  of  an  agent,  that  agent  making  himself  liable,  and  not  dis- 
closing that  he  does  not  in  truth  contract  on  his  own  behalf,  is  not 
forbidden,  but  may  effectively  take  place.    If  this  right  be  exercised 
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from  a  belief,  well  or  ill  founded,  that,  were  the  real  relation    Nelthorpk 
between  the  agent  and  his  principal  known,  the  other  party  would,     holoate. 
from  mere  caprice,  or  unreasonably,  or  from  a  bad  motive,  decline 
to  contract,  or  would  use  the  knowledge  for  the  purpose  of  extortion, 
iha,t  can  make  no  difference.    Nor  is  the  rule  one  that  must  be 
sought  in  the  recesses  of  the  law,  familiar  only  to  its  professors.   It 
is,  on  the  contrary,  one  trite  and  popular,  lying  in  the  common  track 
of  ordinary  life  under  the  daily  observation  of  all  classes  of  men. 
Why,  then,  it  may  be  asked, — if  Mr.  Holgate  deemed  the  question 
for  whom  Holmes  was  contracting  with  him,  one  of  any  import- 
ance,— if  he  thought  it  a  matter  of  consequence  whether  the  estate 
that  he  proposed  to  alienate  was  to  be  enjoyed  by  this  or  that  man, — 
if  it  was  an  interesting  point  to  be  satisfied  from  what  purse  the 
money  to  be  paid  to  him  was  to  proceed, — or  if  he  considered  one 
man  Ukely  to  be  more  malleable  or  flexible,  more  liable  to  pressure, 
or  less  cool  in  the  operation  of  a  bargain  than  another,  and  that 
this  *might  be  fairly  made  a  source  of  gain, — was  not  a  question       [  ^221  ] 
asked  by  him  or  Mr.  Owston  of  Mr.  Holmes  or  his  solicitor,  the 
answer  to  which,  if  false,  might  possibly  have  given  a  defence 
against  the  contract;  if  true,  or  evasive,  might  possibly  have  stopped 
the  progress  of  the  transaction  ?    No  such  question  was  asked ;  and 
it  may  be,  perhaps,  conjectured,  that  no  information  on  such  a  topic 
was  needed,  or  was  thought  material. 

The  answers  in  the  cause,  I  may  add,  would  not  have  been  less 
satisfactory,  had  it  been  stated  by  either  of  them  when,  how,  or  by 
what  means  Mr.  Holgate  first  discovered,  or  first  suspected,  that, 
before  or  when  the  contract  of  March  was  made.  Sir  John  Nelthorpe 
or  Mr.  Grantham  had  any  communication  on  the  subject  with  Mr. 
Holmes,  or  anything  to  do  with  the  matter.  But  this  is  one  of  the 
heads  also  on  which  Mr.  Holgate  is  silent.  An  eminent  writer  (1) 
has  said :  "  Neque  enim  id  est  celare  quidquid  reticeas ;  sed  cum, 
quod  tu  8ciu8y  id  ignorare,  einolumenti  tui  causd,  velis  eos  quorum 
intemt  id  scire;"  a  description  or  proposition  within  which, 
according  to  a  just  exposition  of  the  expressions,  "emoZu7/ie7i£i  tut 
causdy'*  and  **iHter8it  id  «cire,"  the  present  case  certainly,  in  my 
judgment,  is  not. 

It  is  then  said,  that  the  existence  of  the  life-estate  of  Mrs.  Holgate, 

which  is  an  objection,  but  probably  the  only  objection,  to  her  son's 

title,  is  a  matter  that  was  offered  by  his  solicitor  to  be  referred  to  a 

conveyancer,  and  entitles  him,  unless  Sir  John  Nelthorpe  will  waive 

(1)  Cic.  de  Off.  1.  3,  c.  13. 
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Nklthorpk  it,  to  be  delivered  from  the  contract  of  March,  1841,  under  tlxis 
HoLGATE.  clause  contained  in  it:  "And  it  is  hereby  agreed  and  declared, 
that,  if  any  dispute,"  &c.  (His  Honour  here  read  the  clause  as 
already  set  out  (i).)  But  this  objection  of  Mrs.  Holgate's  life- 
interest  (she  being  entitled  to  reject,  and  rejecting,  the  agreement) 
is,  as  an  objection  to  her  son's  title,  one  of  a  plain  and  unquestion- 

[  *222  ]  able  nature.  The  fact  was  *perfectly  well  known  to  him  when  he 
entered  into  the  agreement,  and  has,  ever  since  the  delivery  of  the 
abstract,  been  uniformly  admitted  on  each  side.  There  was  not  any 
dispute  on  this  subject  beyond  the  question  of  compensation  or  no 
compensation  for  a  plain,  clear,  and  admitted  defect;  and,  if  there 
had,  a  conveyancer  has  never  been  agreed  on.  If,  indeed,  Mr.  Hol- 
gate  had  satisfied  the  Court,  that  he  entered  into  the  contract  of 
March  in  ignorance  of  his  mother's  life-estate,  or  under  a  mistaken 
notion,  that  he  was  entitled  to  sell  and  could  make  a  title  to  the  fee- 
simple  in  possession  without  her  concurrence,  or  in  consequence  of 
any  promise  or  representation  on  her  part,  that  she  would  concur 
in  the  sale ;  or,  if  he  had  shown,  that,  when  the  agreement  was 
made,  either  Mr.  Holmes,  Mr.  Grantham,  or  Sir  John  Nelthorpe 
knew,  or  had,  as  between  them  and  Mr.  Holgate,  notice,  of  Mrs. 
Holgate's  interest  or  her  son's  inability  to  make  a  title  without  her 
consent,  the  case  would  have  been  different,  and  might,  possibly, 
have  been  materially  different  from  its  present  position.  But,  con- 
sidering what  is  proved  and  what  is  not  proved  in  the  cause, — con- 
sidering, that  Mr.  Owston  has  not,  but  might  have  been  examined 
as  a  witness, — considering,  that,  when  the  agreement  was  made, 
Mr.  Holgate  knew,  and  Mr.  Holmes  and  Sir  John  Nelthorpe  did  not 
know,  of  this  objection  to  the  title, — considering,  that  there  has  not 
been  on  the  subject  any  mistake,  on  Mr.  Holgate's  part,  in  the  view 
and  understanding  which  the  Court  has  of  that  expression, — and 
considering,  that,  by  obtaining  Mrs.  Holgate's  concurrence,  he 
might  have  enforced  against  the  will  of  Mr.  Holmes  and  Sir  John 
Nelthorpe,  and  may  now  obtain,  specific  performance  of  the  agree- 
ment without  compensation, — I  cannot  accede  to  the  argument 
founded  on  the  clause  that  I  have  just  read,  so  far  as  this  life- 
interest  is  concerned,  but  must  hold  Sir  John  Nelthorpe  entitled  to 
a  specific  performance,  and  that,  unless  Mrs.  Holgate  shall  concur, 
her  life-interest  must  be  matter  of  compensation,  supposing  the 

[  *223  ]  title  *good  or  accepted  in  other  respects.  I  so  decide  upon  the 
ground  of  the  particular  circumstances  of  this  case,  without  acceding 
(1)  See  afUe,  pp.  47,  48. 
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io  the  broad  and  general  argament  which  has  been  arged  on  the 
plaintiff's  part,  as  to  the  performance  of  contracts  with  compensa- 
lion,  wherever  the  vendor  can  give  part,  but  not  the  whole,  of  what 
he  has  contracted  to  sell,  and  without  saying  what  will  be  the  effect 
of  any  other  valid  objection  to  the  title  appearing. 

There  must  be  a  general  reference  of  the  title,  subject  to  Mrs. 
Holgate's  rights,  if  the  plaintiff  desires  it;  in  which  case,  an 
inquiry  as  to  the  nature  and  value  of  Mrs.  Holgate's  interest  must 
be  deferred  or  contingently  directed. 

I  do  not  think  it  right  to  make  any  reservation  as  to  the  costs 
which  Sir  John  Nelthorpe  is  to  pay  to  Mrs.  Holgate,  or  to  the 
representatives  of  Mr.  Holmes. 

Considering  the  defence  made  by  Mr.  Holgate,  it  must  be 
declared,  that  he  is  to  have  no  costs  to  this  time  either  of  this  suit 
or  the  cross-bill ;  and  is  to  pay  Sir  John  Nelthorpe's  costs  of  this 
suit  to  the  present  time  from  the  time  of  filing  of  the  replication. 
The  silence  of  the  bills  in  this  cause  as  to  the  agency  or  other 
connexion  between  him  and  Mr.  Holmes  before  the  agreement  of 
July,  the  additional  matter  brought  on  the  record  by  the  arrange- 
ments between  them,  and,  indeed,  the  circumstances  of  the  case 
generally,  induce  me  to  say,  that  Sir  John  Nelthorpe  should  have 
no  earlier  costs,  and  should  receive  no  costs  of  the  cross-bill.  All 
costs  from  the  present  time  must  be  reserved. 


Neltuobpe 

V. 

Holgate. 


SPENCE  V.   HOGG(l).  i836. 

Feb. 
(1  CoU.  C.  C.  225,  n.— 226.  n.)  

A  purchaser  who  has  bought  property  with  notice  of  a  previous  contract    ^ha^well, 
for  sale  of  the  same  property  may  be  made  a  defendant  to  an  action  for 
specific  performance  of  the  previous  contract  ^°  Appeal. 

1844. 

Thb  bill  stated  a  contract  by  letter  for  the  purchase,  by  the         — 
plaintiflf,  (through  his  agent  Christian),   of  the  defendants,   the   cottbnham, 
Hoggs,  of  a  house  and  other  property,  at  Middleton,  in  the  county        ^;^- 
of  York ;  that  the  property  was  afterwards  advertized  for  sale  by 
public  auction  at  an  inn  at  Middleton  ;  that  Christian  attended  at 
the  place  of  sale,  and,  previously  to  the  property  being  put  up  for 
sale,  publicly  and  repeatedly  declared,  in  the  presence  of  the  Hoggs 
and  the  other  persons  then  present,  *that  he  had  purchased  the     [  '226,  n.  ] 
bouse  and  premises  for  the  sum  of  120!. ;  and  that  he  held  in  his 


(1)  The  reporter  has  drawn  up  the  statement  of  this  and  the  following 
^»ae  from  the  briefs  in  the  causes. 
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spkkgk  hand  documents  (viz.  the  letters)  which  were  evidence  of  each 
Hogg.  contract ;  and  that  he,  in  the  presence  and  with  the  knowledge  of 
the  Hoggs,  deposited  the  120Z.  in  the  hands  of  the  innkeeper,  and 
publicly  declared,  that,  if  after  that  notice  any  one  should  purchase 
the  property,  he  would  file  a  bill  in  Chancery  against  both  bayer 
and  seller.  The  bill  further  stated,  that  the  defendant  Wilson,  and 
his  solicitor  Mr.  Dinsdale,  were  present  at  the  sale,  and  heard  the 
declarations  of  Christian,  and  that  Dinsdale  saw  the  letters.  That, 
nevertheless,  the  premises  were  put  up  for  sale  and  bought  in,  and 
were  afterwards  sold  to  the  defendant  Wilson  by  private  contract. 

The  bill  prayed  specific  performance  of  the  agreement  entered 
into  with  Christian,  and  for  a  conveyance  of  the  premises  to  the 
plaintiff ;  and  that,  if  necessary,  the  defendant  Ealph  Wilson  might 
be  ordered  to  join  in  the  conveyance. 

The  defendant  Wilson,  by  his  answer,  admitted  that  he  was 
present  at  a  sale  of  a  house  and  premises  at  Middleton  on  the  day 
mentioned  in  the  bill,  and  that  on  the  evening  of  the  same  day  he 
purchased,  by  private  contract,  the  premises  which  were  the  subject 
of  the  suit ;  but  he  insisted  that  the  premises  put  up  for  sale  were 
not  those  which  he  purchased,  they  being  differently  described  in 
the  advertisement.  (There  was  a  slight  error  in  the  description  in 
the  advertisement.)  He  denied  having  heard  the  declaration  of 
Christian,  though  he  believed  he  was  present  at  the  sale ;  but  he 
admitted  that  certain  letters  were  shown  by  Christian  to  Dinsdale 
at  the  sale,  and  that  Dinsdale  was  his  solicitor. 

The  contract  and  the  other  material  circumstances  stated  in  the 
bill  were  proved  by  Christian  (i).  His  evidence  as  to  what  took 
place  at  the  sale  was  corroborated  by  other  witnesses. 

The  cause  came  on  for  hearing  before  the  Vice -Chancbllob  of 
England,  in  February,  1886,  when  his  Honour  decreed,  that  the 
agreement  between  the  plaintiff  and  the  defendants,  the  Hoggs, 
should  be  specifically  performed,  and  the  plaintiff  be  let  into  posses- 
sion of  the  premises. 

Upon  appeal,  by  the  defendant  Wilson,  to  Lord  Cottbnham,  L.  C, 
his  Lordship  affirmed  the  Yice-Chancellor's  decision,  with  costs, 
to  be  paid  by  the  appellant. 

Mr.  Wigram  and  Mr.  Geldart,  for  the  plaintiff. 

Mr.  Temple  and  Mr.  Parker,  for  the  defendants. 
(1)  HiB  evidence  was  objected  to,  but  the  objection  was  overruled  by  the 

COUET. 
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COLLETT  V.   HOVER  (1).  i839. 

(1  CoU.  C.  C.  227.  «.— 228,  n.)  Feb^d. 

Under  special  circumstances  a  purchaser  seeking  specific  performance  of  ^^rd 

a  contract  may  join  as  defendant  an  adverse  claimant  to  the  property  who  t  q 

disputes  the  validity  of  the  contract.  -     '  '     ^ 

In  1825,  Octavius  Byland,  being  entitled  under  his  father  and 
mother's  marriage  settlement  to  a  reversionary  eleventh  share  in 
2,292/.  Consols,  defeasible  by  the  joint  appointment  of  the  settlors, 
took  the  benefit  of  the  Insolvent  Debtors  Act.  The  share  in  the 
Consols  was  not  mentioned  in  the  schedule  filed  by  the  insolvent. 
Amongst  the  creditors  named  in  the  schedule  was  Edward  WooUams 
for  500/.  for  the  purchase  of  an  annuity  of  40/.,  charged  upon 
certain  property  which  was  insuflScient  to  satisfy  the  arrears.  In 
1831,  Ryland  again  took  the  benefit  of  the  Insolvent  Act.  Woollams 
niterwards  died,  leaving  Susannah  Woollams  his  executrix.  In 
1882,  the  father  of  the  insolvent  died  without  having  executed  a 
joint  appointment. 

In  October,  1838,  Benjamin  Lewis,  as  trustee  and  solicitor  for 

Ejland,  entered   into  an  agreement  in  writing   with    Susannah 

Woollams  for  the  purchase  of  the  annuity  and  all  arrears  at  the 

price  of  450/. ;  the  consideration-money  to  be  paid  on  or  before  the 

22nd  day  of  November  then  next  ensuing.    About  the  same  time, 

Thomas  Woodley,  having  by  himself  or  his  attorney  (who  was  the 

8ame  Benjamin  Lewis)  notice  of  all  the  circumstances  relating  to 

Eyland's  insolvency,  purchased  for  about  800/.  Byland's  reversionary 

eleventh  share  in  the  Consols.     Out  of  the  purchase-money,  Lewis 

compounded  at  various  sums  with  the  creditors  under  the  two 

insolvencies  of  Byland,  except  Susannah  Woollams,  and  procured 

from  them  a  general  release  of  their  claims.    The  purchase  by 

Woodley  was    completed   by  indenture    of  assignment,   dated  in 

January,  1884,  but  no  notice  of  the  assignment  was  given  to  the 

trustees  of  the  settlement.    In  July  of  the  same  year,  Susannah 

Woollams,  having  been  unable  to  obtain  from  Lewis  the  completion 

of  the  contract  of  October,  1833,  procured    an    order  from  the 

Insolvent  Court,  by  which  she  was  appointed  assignee  under  the 

insolvency  of  1825.    In  August,  she  served  notice  upon  Lewis, 

that  she  abandoned  the  contract.    In  the  following  December,  she, 

(1)  Towtttnd  V.  7'o/rfr  (1866)  L.  R.  to  a  contract  are  not  proper  parties  to 

\  Ch.  446,  35  L.  J.  Ch.  608,  14  L.  T.  an  action  for  specific  performance  o 

o31,  is  another  instance  of  the  relaxa-  that  contract. — O.  A.  S. 
tion  of  the  ordinary  rule  that  strangers 


68 


1889.    CH.     1  COLL.  C.  C.  227,  n.— 228,  n. 


;b.k. 


GoLLSTT     as  assignee  under  the  Insolvent  Act,  pat  up  the  reversionaiT 

HoYBE.       interest  in  the  Consols  for  sale  at  Garraways,  when  the  plaintiff 

John  CoUett,  without  notice  of  the  previous  sale  to  Woodlej,  became 

the  purchaser  and  signed  an  agreement  for  purchase,  dated  the  lOtb 

December,  1884,  pursuant  to  the  conditions  of  sale. 

On  the  5th  February,  1835,  Lewis,  as  the  solicitor  of  Woodley, 
gave  notice  to  the  plaintiff  of  the  agreement  of  October,  1833,  for 
the  purchase  of  the  annuity,  and  of  the  assignment  to  Woodley  of 
the  reversionary  share  in  the  Consols  ;  stating  in  such  notice,  that, 
if  the  plaintiff  paid  to  the  assignee  under  the  Insolvent  Debtors  Act 
any  purchase-money  in  respect  of  the  same  reversionary  interest, 
a  bill  in  equity  would  be  filed  against  him. 

In  March,  1885,  the  plaintiff  filed  his  bill  against  Susannah 
WooUams,  Thomas  Woodley,  and  Benjamin  Lewis,  praying,  that 
the  agreement  of  the  10th  December,  1834,  might  be  specifically 
performed ;  that  it  might  be  referred  to  the  Master  to  inquire, 
[  *228,  n.  ]  whether  the  defendant  Woollams  *could  make  a  good  title,  and  had 
power  to  convey  to  the  plaintiff  and  that  the  rights  and  interests  of 
the  defendants  Woodley  and  Lewis  in  the  purchase-money  payable 
by  the  plaintiff,  claimed  by  them  under  the  notice  of  the  5th 
February,  1885,  might  be  ascertained. 

Susannah  Woollams  afterwards  married  Hover,  who  was  brought 
before  the  Court  by  supplemental  bill. 

The  cause  came  on  for  hearing  before  Lord  Cottenham,  L.  C,  on 
the  28rd  February,  1839,  when  his  Lordship  decreed,  that  the 
agreement  of  the  10th  December,  1834,  should  be  specifically 
performed ;  that  the  defendant,  the  assignee,  should  execute  to  the 
plaintiff  a  proper  assignment  of  the  reversionary  sum  of  stock 
comprised  in  the  agreement ;  and  that  the  defendants  Woodley  and 
Lewis  should  pay  the  costs  of  the  suit. 


1844. 

JUM  12. 

Knight 
Bruce,  V.-C. 

[260] 


TOEK  V.  BKOWN(l). 

(1  CoU.  C.  C.  260—261 ;  S.  C.  8  Jur.  567.) 

The  costs  of  a  defendant  trustee,  notwithstanding  he  was  a  solicitor, 
ordered  to  be  taxed  as  between  solicitor  and  client. 

A  PERSON,  who  was  made  a  defendant  to  this  suit,  in  his  character 
of  trustee,  was  a  solicitor.  At  the  hearing  of  the  cause  the  Court 
adjudged,jthat  he  was  entitled  to  his  costs,  and  the  Begistrar,  in 

(1)  Stone  V.  Lkkoriah  [1891]  2  Ch.  363,  60  L.  J.  Ch.  289,  64  L.  T.  79. 
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drawing  up  the  minutes  of  the  decree,  stated,  in  the  usual  form  in  york 
relation  to  trustees,  that  such  costs  were  to  be  taxed  as  between  bbown. 
solicitor  and  client. 

A  motion  was  now  made,  on  behalf  of  the  plaintiff,  to  vary  the 
minutes,  so  as  to  give  the  defendant,  on  the  ground  of  his  being  a 
solicitor,  such  costs,  charges,  and  expenses  only  as  he  had  properly 
paid  out  of  pocket. 

Mr.  Russell,  in  support  of  the  motion,  cited  Collins  v.  Carey ^ 
New  V.  Jones,  and  Moore  v.  Frowd. 

Mr,  Simpkinson  and  Mr.  Wood,  contra. 

The  Vicb-Chancbllor  : 

I  am  of  opinion,  that,  where  a  solicitor,  who  is  a  trustee,  is  a 
defendant  as  a  trustee,  and  is  held  to  be  entitled  to  his  costs,  the 
course  of  the  Court  is  to  direct  those  costs  to  be  taxed  as  between 
solicitor  and  client,  as  in  an  ordinary  case.  It  is  a  different  ques- 
tion, how  the  language  of  the  decree  is  to  be  construed  ^by  the  taxing  [  *26i  ] 
officer.  To  say  that  the  decree  or  order  ought  to  declare  that  the 
party  is  entitled  to  no  costs,  except  costs  out  of  pocket,  is,  I  appre- 
hend, quite  new.  This  case  is  not  like  those  cited,  which,  if  I  may 
properly  express  any  opinion  upon  them,  seem  to  me  to  be  correct 
as  far  as  they  go. 

CUEEANT  V.   JAGO.  i844. 

(I  CoU.  C.  0.  261—268;  S.  C.  8  Jur.  610.)  JuneU. 

A  married  woman  invested  certain  monies  in  a  savings-bank  and  in  a       ^'^^^v^p, 
private  Bank,  in  the  name  of  her  nephew,  whom  she  and  her  husband  had     ^"^*^»    •"  • 
adopted  though  his  parents  were  both  living :    Held,  under  the  circum-         [  ^^'^  J 
stances  of  the  case,  that  the  monies  were  intended  for  the  advancement  of 
the  nephew;  and  upon  the  death  of  the  nephew  intestate  during  his 
minority,  the  monies  so  invested  were  decreed  to  be  paid  to  his  administrator. 

In  the  year  1815,  the  plaintiff  and  her  husband  William  Currant, 
since  deceased,  adopted  as  their  child  William  Currant  Jago,  then 
an  infant,  who  was  the  nephew  of  the  plaintiff,  being  the  son  of 
William  Jago  by  Mary  his  wife,  the  plaintiff's  sister.  W.  C.  Jago 
was  accordingly  maintained  and  educated  by  William  Currant  and 
the  plaintiff,  and  resided  with  them  until  he  went  to  sea. 

On  the  23rd  March,  1824,  the  plaintiff  deposited  the  sum  of  50{. 
in  the  East  Kerrier  Savings  Bank  at  Falmouth,  in  the  name  of 
W.  C.  Jago.     On  the  25th  May,  1825,  the  amount  standing  in  his 
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CuBRAKT  name  had  been  increased,  by  additions  of  interest,  to  the  sum  of 
jAoo.  521.  68.  Id.  On  the  5th  July,  in  the  same  year,  the  plaintiff  drew 
out  of  the  Bank  21.,  part  of  that  sum.  On  the  20th  November, 
1825,  the  account  had  been  further  increased,  by  additions  of 
interest,  to  the  sum  of  511.  6«.  2|d.  On  the  20th  December  the 
plaintiff  paid  the  further  sum  of  80Z.  into  the  savings-bank,  and  by 
such  last  payment,  and  by  additions  of  interest,  the  amount  had, 
on  the  20th  November,  1828,  increased  to  the  sum  of  91/.  8«-  5id.; 
on  the  20th  May,  1835,  the  amount  had  increased,  by  the  additions 
of  bonus  and  interest,  to  the  sum  of  1142.  Ss.  G^d. ;  on  the  20tb 
May,  1842,  to  the  sum  of  144Z.  Sir.  5^^^.  With  the  exception  of  the 
before-mentioned  sum  of  2Z.,  neither  William  Currant  nor  the 
[  •262  ]  plaintiff  ever  drew  out  any  part  *of  the  money  so  standing  in  the 
savings-bank,  but  from  time  to  time  the  plaintiff  called  at  the  Bank 
for  the  purpose  of  having  the  accumulations  of  interest  added  to 
the  principal. 

On  the  17th  December,  1825,  the  plaintiff  deposited  the  sum  of 
300i.  in  negociable  securities  in  the  Cornish  Naval  Bank,  in  the 
name  of  William  Currant  Jago,  upon  the  security  of  an  interest  and 
deposit  note  of  that  date,  whereby  the  Bank,  thirty  days  after  sight, 
promised  to  pay  to  William  Currant  Jago,  or  order,  the  sum  of  300/., 
for  value  received,  and  interest,  at  the  rate  of  3Z.  per  cent,  per 
annum  till  the  day  of  acceptance,  on  the  whole  or  such  part  thereof 
as  might  remain  in  their  hands. 

On  the  23rd  June,  1831,  the  plaintiff  received  all  interest 
due  upon  this  note,  together  with  the  principal  sum  of  800/. 
thereby  secured,  and  she,  at  the  same  time,  delivered  up  the  note, 
indorsed  in  the  names  of  "  William  Currant,"  '*  William  Currant 
Jago,"  to  the  Bank  to  be  cancelled.  She,  on  the  same  day,  rein- 
vested the  principal  sum  of  300Z.,  at  the  Cornish  Naval  Bank,  in 
the  name  of  her  husband  and  herself,  upon  the  security  of  another 
note  of  the  Bank,  bearing  date  that  day,  whereby  the  principal  sum 
of  300i.  was  made  payable,  thirty  days  after  sight,  to  William 
Currant  and  the  plaintiff  Julia  Currant,  or  order,  together  with 
interest  at  the  rate  of  SI.  per  cent,  per  annum,  as  before. 

On  the  16th  April,  1835,  the  plaintiff's  husband  being  very  ill, 
she,  through  the  medium  of  her  sister,  Mrs.  Jago,  received  from  the 
bankers  the  principal  and  interest  secured  by  the  note  of  the  23rd 
June,  1831.  That  note,  indorsed  in  the  names  of  the  plaintiff  and 
her  husband,  was,  on  the  same  day,  delivered  up  to  the  Bank  to  be 
cancelled.    At  the  same  time,  the  principal  sum  of  300Z.  was  again 
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invefited  in  the  Cornish  Naval  Bank  in  the  name  of  William  Currant     cubrakt 
Jago,  upon  the  security  of  a  deposit  note  dated  the  16th  April,  1885,        j^oo. 
whereby  the  principal  sum  of  8002.  was  made  payable,  thirty  days 
after  sight,  to  William  Currant  * Jago,  or  order,  together  with  interest      [  *263  ] 
at  the  rate  of  81.  per  cent,  per  annum,  in  the  same  form  as  before. 

On  the  16th  April,  1885,  the  same  day  on  which  the  last- 
mentioned  transaction  took  place,  William  Currant  made  his  will, 
and  th^eby  gave,  devised,  and  bequeathed  to  the  plaintiff  all  the 
money,  security  for  money,  goods,  chattels,  estate,  and  effects,  of 
what  nature  or  kind  soever  and  wheresoever  situate,  and  of  which 
he  might  die  possessed,  for  her  sole  and  separate  use  for  ever,  and 
thereby  nominated  and  appointed  her  his  sole  executrix.  He  died 
on  the  19th  May  following. 

William  Currant  Jago  went  to  sea  in  the  lifetime  of  the  testator. 
He  never  returned,  but  died  at  sea,  some  time  in  the  month  of 
March,  1886,  intestate  and  an  infant. 

On  the  28th  June,  1886,  the  plaintiff  received  from  the  then 
partners  in  the  Cornish  Naval  Bank  one  year's  interest  on  the 
deposit  note  of  the  16th  April,  1886,  which  became  due  on  the  16th 
April,  1886 ;  but,  upon  hearing  of  the  death  of  William  Currant 
Jago,  the  Bank  declined  to  pay  any  further  interest  or  the  principal, 
except  to  his  representatives. 

Upon  the  death  of  William  Currant  Jago,  his  father,  the  defendant 
William  Jago,  who  had  obtained  letters  of  administration  of  his 
8on*8  effects,  claimed  to  be  entitled  to  the  sum  of  1442.  Qs.  5^. 
standing  in  the  East  Kerrier  Savings  Bank  in  the  name  of  William 
Currant  Jago,  and  also  to  the  principal  sum  of  8002.  invested  in  the 
Cornish  Naval  Bank  on  the  security  of  the  deposit  note  of  16th 
April,  1886,  and  then  in  the  hands  of  the  Bank,  together  with  all 
interest  due  thereon. 

The  bill,  which  was  filed  by  Mrs.  Currant  against  William  Jago, 
the  trustees  of  the  East  Kerrier  Savings  Bank,  and  the  proprietors 
of  the  Cornish  Naval  Bank,  alleged,  that  the  investments  were 
made  with  the  sole  view  and  intention  of  providing  for  William 
Currant  Jago,  in  the  event  of  his  surviving  both  the  plaintiff  and  her 
husband ;  and  it  *sought  a  declaration,  that  the  sums  of  144{.  8«.  5^d.  [  *264  ] 
and  8002.,  deposited  and  invested  under  the  circumstances  before 
mentioned,  were  held  in  trust  for  her,  as  widow  and  executrix  of  her 
deceased  husband. 

The  cause  now  came  on  for  hearing. 

With  reference  to  the  payment  of  2L  to  the  plaintiff  out  of  the 
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CuBBiHT  money  at  the  savings-bank,  it  was  stated  by  a  witness  named  Joseph 
Jaoo.  Earle,  a  clerk  of  the  fiank,  in  his  examination  for  the  plaintiff,  that, 
on  the  5th  July,  1825,  the  plaintiff  came  to  the  Bank  and  was  paid, 
in  the  deponent's  presence,  the  sum  of  2Z.,  being  a  year's  interest  on 
the  deposit  of  50/. ;  that  the  plaintiff  brought  no  authority  from 
William  Currant  Jago  to  receive  the  interest,  but,  on  her  stating 
that  she  required  the  interest  for  the  use  of  the  boy,  the  same  was 
paid  to  her.  The  same  witness,  on  his  examination  for  the  defen- 
dants, stated,  that  it  was  customary  and  usual  for  the  savings-bank 
to  require  the  person  in  whose  name  the  money  was  converted  to 
be  present  when  the  interest,  or  any  part  of  the  principal,  was  paid 
out  of  the  Bank;  but  that,  on  the  occasion  of  the  plaintiff's  receiving 
the  2L,  the  usual  course  had  not  been  pursued. 

Mr.  Russell  and  Mr.  Welford,  for  the  plaintiff,  admitted  that 
the  plaintiff  and  her  late  husband  had  maintained  and  educated 
the  infant,  and  had  intended  to  provide  for  his  advancement ;  but 
they  contended,  that  the  presumption  which  arises  in  favour  of  a 
child,  in  the  case  of  a  purchase  by  a  father  in  his  child's  name,  does 
not  arise  where  the  party  purchasing  is  only  m  loco  parentis.  In 
such  case,  the  question  of  advancement  or  no  advancement  is  a 
question  of  circumstances.  Here  the  money  in  the  Cornish  Naval 
Bank  had,  in  every  instance,  been  dealt  with  by  the  plaintiff  and 
her  husband  as  their  own.  The  indorsement  of  the  original  note 
in  William  Currant's  name  showed  that  he  did  not  intend  an  imme- 
diate benefit  for  the  infant.  And,  with  respect  to  both  funds,  it 
[  *265  ]  was  evident,  "^(taking  all  the  circumstances  together)  that  the  benefit 
to  the  infant  was  only  intended  to  take  place  upon  his  surviving  the 
uncle  and  aunt.  They  cited  Loyd  v.  Read  (i)  and  Murless  v. 
Franklin  (2). 

Mr.   Wigram,  Mr.  James  Parker,   and   Mr.   Collins,   for   the 
several  defendants. 

In  the  course  of  the  argument,  Mr.  Wigram,  in  answer  to  a 
question  put  to  him  by  the  Court  upon  the  point  of  presumption  in 
cases  of  adopted  parentage,  mentioned  Ebi-and  v.  Dancer  (3). 

[  •266  ]  (The  Vicb-Chancellor  :  There  the  *father  was  dead.     Is  there 

any  case  of  grandfather,  father,  and  son,  the  father  alive  ?) 

(1)  1  P.  Wms.  607.  (3)  2  Ch.  Ca.  26. 

(2)  18ii.  R.  3(1  Swanst.  13). 
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Tbb  Yiob-Chancbllob  :  Currant 

]\Ir.  and  Mrs.  Currant,  being  childless,  appear  to  have  taken        •^aoo. 
ux>on  themselves  the  care  of  the  infant  son  of  Mrs.  Currant's  sister. 
Although  both  the  parents  of  the  infant  were  alive,  the  fact  is 
admitted  that  Mr.  and  Mrs.  Currant  educated  and  maintained  the 
boy  as  their  own  son,  and  that  they  intended  to  provide  for  his 
advancement  in  life.    The  plaintiff's  counsel  properly  make  that 
admission.    In  this  state  of  things,  Mrs.  Currant,  who  seems  to 
have  been  an  active  person,  (for  her  husband  never  appears  in 
tbe  transactions),  made  from  time  to  time  payments  into  a  savings- 
bank  in  the  name  of  the  boy.    She  also  received  interest  on  the 
deposits;  and  on  one  of  these  occasions,  as  stated  by  the  witness 
£arle,  she  came  to  the  Bank  and  was  paid  the  sum  of  2Z.,  for  a 
year's  interest :  it  was  paid  to  her  upon  her  stating  that  she  wanted 
it  for  the  use  of  the  boy.     Now,  if  I  am  to  look  at  this  act  at  all,  I 
must  look  upon  it  as  an  act  done  by  her  as  agent  for  her  husband. 
The  case  is  so  constructed  that  it  must  be  looked  upon  as  an  honest 
act.    We,  therefore,  find  her,  in  the  character  I  have  stated,  deal- 
ing with  the  fund  as  for  the  use  of  the  boy.    She  then  makes 
another  payment  to  the  same  account,  and  calls  at  the  Bank  from 
time  to  time  as  the  interest  accumulates,  to  have  it  added  to  the 
principal,  and  no  change  takes  place  in  the  form  of  the  investment. 
Considering  the  statement  of  the  witness  already  mentioned, — 
considering  what  a  savings-bank  is, — considering  the  mode  in 
which  this  money  was  invested,  and  the  admitted  facts  ^relative      [  *267.] 
to  the  connexion  between  Mr.  and  Mrs.  Currant  and  the  boy,  there 
can  be  no  doubt  that  this  was  intended  to  be  the  money  of  the  boy, 
was  vested  in  the  boy  by  a  legal  title,  and  could  not  be  claimed 
from  him, — that  is  to  say,  was  a  gift  executed ;  and  that  if,  under 
some  only  of  the  circumstances,  a  presumption  might  have  arisen 
in  favour  of  the  party  whose  money  it  originally  was,  the  presump- 
tion is  by  all  the  circumstances  taken  together  met  and  displaced, 
or  prevented  from  arising. 

If  I  am  satisfied  as  to  that  part  of  the  case,  it  is  not  an  imma- 
terial ingredient  in  the  consideration  of  the  circumstances  relating 
to  the  other  Bank ;  as  to  which,  it  appears  that  Mrs.  Currant,  with 
the  consent,  as  I  must  take  it,  of  her  husband,  carries  certain 
negotiable  securities  to  the  Cornish  Naval  Bank,  and  receives  in 
exchange  for  them  a  note  for  300Z.  in  the  name  of  the  boy,  clearly 
vesting  a  legal  title  to  the  note  in  the  boy.  Some  time  afterwards, 
for  what  reason  does  not  appear  upon  the  evidence,  she  takes  back 

6— a 
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CuBBAVT  the  note,  with  the  name  of  the  boy  apon  it,  and  probably  also, 
Jago.  upon  the  evidence,  with  the  name  of  her  hnsband  written  npon  it, 
and  exchanges  it  for  a  note  payable  to  her  husband  and  herself ,  or 
their  order.  Now,  if  the  infant  ever  had  any  legal  title,  that  ael 
eonld  not  displace  it.  Some  time  after  this,  the  husband  being  ill, 
the  plaintiff's  sister  carries  back  the  note  to  the  Bank,  and  replaces 
it  by  another  note  in  the  name  of  the  infant,  according  to  the 
original  state  of  things.  It  is  suggested,  and  probably  with  truth, 
that  this  was  done  at  the  request  of  the  plaintiff,  through  appre- 
hensions arising  from  the  husband's  illness;  the  employment  of 
the  sister  seems  to  show  a  probable  intention  in  favour  of  the 
infant.  It  would  be  erroneous  to  say  that  the  taking  of  this  new 
note  in  the  name  of  the  infant  varied  the  legal  title,  because  the 
legal  title  was  never  displaced.    That  the  interest  was  received  by 

[  *268  ]  the  plaintiff  and  her  husband  is  ^nothing  ;  it  was  received  daring 
the  infant's  minority  by  those  who  took  upon  themselves  the  office 
and  duty  of  parents. 

The  intention  of  the  uncle  and  aunt  to  maintain  and  benefit  the 
child  is  not  denied,  but  it  is  said  that  the  benefit  was  contingent 
upon  their  dying  in  the  infant's  lifetime.  I  think  it  possible,  that,  if 
their  attention  had  been  called  to  the  subject,  the  gift  would  have 
assumed  that  shape;  but  the  circumstances  never  so  presented 
themselves  to  the  minds  of  the  parties,  and  accordingly  the  matter 
was  not  so  arranged.  Looking  at  what  was  done  at  the  savings- 
bank, — looking  at  the  position  in  which  Mr.  and  Mrs.  Currant  had 
placed  themselves  in  respect  to  the  infant,  and  at  the  other  cir- 
cumstances of  the  case, — I  am  of  opinion  that  the  presumption  in 
favour  of  William  Currant  did  not  exist  or  is  displaced,  that  there 
was  not  a  trust  for  the  plaintiff's  husband,  that  the  money  was 
intended  as  an  advancement  for  the  infant,  and  that  the  condition 
upon  which  it  has  been  suggested  to  have  been  given  is  not  estab- 
lished by  the  evidence.  I  think  that  there  is  sufficient  evidence  to 
show  that  the  legal  title  and  the  equitable  title  to  the  fund  are  the 
same. 

Declare,  that  the  defendant  William  Jago,  as  administrator  of 
his  son,  is  entitled  to  the  fund,  and  let  the  trustees  pay  it  over  to 
him.  Let  the  trustees  of  both  classes  receive  their  costs  out  of  the 
fund.    The  plaintiff  neither  to  receive  nor  to  pay  costs. 
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MAETIN   V.   GLOVER.  i844. 

(1  ColL  C.  C.  269—272 ;  S.  0.  8  Jur.  640.)  Junsli. 

A  testator  bequeathed  the  interest  of  1 ,000/.  stock  to  his  granddaughter  for       ^^'®y ''^ 
life,  and  gave  the  residue  of  his  personal  estate  to  his  wife.    He  then,  after  ^ 

giving  certain  benefits  to  his  daughter  and  granddaughter  out  of  his  real  i  ^^^  J 
estate,  directed,  that,  in  case  both  of  them,  his  said  daughter  and  grand- 
daughter, should  die  without  leaving  children  to  attain  twenty-one, 
the  proceeds  of  the  sale  of  the  real  estate,  together  with  the  said  1,000/. 
stock,  should  gQ  to  the  persons  who  would  have  been  entitled  to  his 
personal  estate  imder  the  Statute  of  Distributions  in  case  he  had  died 
intestate. 

Held,  that  upon  the  happening  of  the  contingency  the  stock  and  sub- 
sequent dividends  passed  under  this  bequest  and  ceased  to  form  part  of  the 
remdue  bequeathed  to  the  testator's  wife. 

James  Tubtlb,  by  his  will,  dated  the  22nd  December,  1840,  gave 
1,00(X.  91. 10«.  per  cent.  Reduced  Annuities  to  his  executors,  upon 
trust  to  pay  the  dividends  to  his  the  testator's  wife,  Hannah  E.  D. 
Turtle,  she  applying  the  same  towards  the  maintenance  of  his  grand- 
daughter Mary  Ann  Cleveland,  the  daughter  of  his  daughter  Mary, 
then  the  wife  of  James  S.  Martin,  by  her  former  husband,  until  she 
should  attain  twenty-one,  and  then  to  the  granddaughter  for  her 
life,  and  after  her  decease  to  her  children  when  they  should  attain 
twenty-one,  with  cross  remainders  between  them.  The  will  then 
contained  the  following  bequest :  ''And  all  my  household  furniture, 
plate,  linen,  china,  and  household  effects,  and  all  other  the  rest  and 
residue  of  my  personal  estate,  of  what  nature  or  kind  soever  and 
wheresoever,  I  give  and  bequeath  the  same  unto  my  wife  the  said 
Hannah  E.  D.  Turtle." 

The  testator  then,  after  devising  certain  freehold  estates,  gave 
the  residue  of  his  real  estates  to  his  wife  for  life,  then  in  certain 
events  to  his  granddaughter  Mary  Ann  Cleveland  for  life,  with ' 
remainder  to  her  children  at  twenty-one,  and  in  other  events  to 
his  daughter  Mary  Martin  for  life,  with  remainder  to  her  children 
other  than  Mary  Ann  Cleveland,  at  twenty-one.  The  will  then 
proceeded  as  follows :  "  And  in  case  both  of  them,  my  said  daughter 
and  ^granddaughter,  shall  die  without  leaving  any  child  or  children  [  *270  ] 
who  shall  live  to  attain  the  said  age  of  twenty-one  years,  then  I  do 
hereby  direct  and  declare,  that  all  my  said  residuary  real  estate 
shall  be  sold  by  my  said  trustees,  and  that  the  proceeds  of  such 
sale,  together  with  the  said  sum  of  1,000Z.  stock  hereinbefore 
bequeathed,  shall  be  held  and  applied  by  my  said   trustees,  in  * 

trust  for  the    person  or  persons  who  would,   under  the   Statute 
for  the  Distribution  of   Intestates'   Effects,   have   been    entitled 
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Martin      to  my  personal  estate  in   case  I  had  not  disposed  of  the  same 

Qloyer.      by  will.** 

The  testator  died  in  Augnst,  1848,  leaving  his  vidow  and 
daughter,  the  only  persons  who  would  have  been  entitled  to  his 
personal  estate  under  the  Statute  of  Distributions,  in  case  he  bad 
died  intestate. 

Mary  Ann  Cleveland  died  in  the  following  December,  the 
dividends  up  to  her  decease  having  been  paid  to  the  widow. 
The  testator's  daughter  had  another  child,  namely,  William 
Martin,  an  infant.  The  bill  was  filed  by  the  daughter  and  her 
husband,  for  the  purpose  of  obtaining  a  declaration  as  to  the 
rights  of  the  parties. 

Mr.  Anderdon  and  Mr.  Miller,  for  the  plaintiffs,  contended, 
that  the  1,000Z.  stock  was  not  included  in  the  residuary  gift  to 
the  widow.  *  *  Then,  inasmuch  as  the  intermediate  dividends 
until  the  happening  of  the  event  on  which  the  legacy  was  to  take 
effect  were  undisposed  of,  they  must  accumulate  and  go  with  the 
capital  when  the  event  occurred.  The  next  of  kin  who  would  be 
[  *27i  ]  then  entitled  to  the  benefit  of  ^distribution  would  be  the  present 
next  of  kin,  namely,  the  plaintiff  Mrs.  Martin  and  the  widow. 

Mr.  Austen,  for  the  infant,  submitted,  that  the  next  of  kin  to 
take  would  be  those  who  might  answer  that  description  upon  the 
happening  of  the  contingency. 

(Thb  Vicb-Chancbllor  :  What,  then,  becomes  of  the  words  *'  in 
case  I  had  not  disposed  of  the  same  by  will "  ?) 

Mr.  Shapter,  (with  whom  was  Mr.  Warren),  for  the  widow, 
being  called  upon  by  the  Yige-Chanobllor  to  state  what  he  claimed, 
said,  that  he  claimed  the  whole  residue,  subject  to  its  being  devested 
in  case  Mrs.  Martin  should  die  without  leaving  any  child  who 
should  attain  twenty-one ;  but,  as  one-third  would  be  devested  in 
favour  of  herself,  the  effect  would  be,  that  she  would  be  entitled 
immediately  to  one-third  of  the  capital,  and  the  income  of  the 
remaining  two-thirds  until  events  should  decide  to  whom  the  capital 
would  belong.     (He  was  then  stopped  by  the  Court.) 

The  Vicb-Chancbllor: 
I  cannot  accede  to  the  argument,  that,  if  the  will  bad  stopped 
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at  the  words  "  and  all  other  the  rest  and  residue  of  my  personal  Martin 
estate,  of  what  nature  or  kind  soever  and  wheresoever,  I  give  and  gloveb. 
bequeath  the  same  unto  my  wife,  the  said  Hannah  E.  D.  Turtle," 
the  widow  would  not  have  been  entitled  to  the  fund  in  question. 
The  word  "other,"  as  used  by  this  testator,  does  not  restrict  the 
ordinary  effect  of  the  gift  as  a  gift  of  residue.  The  testator,  after 
enumerating  several  subjects,  as  household  furniture,  &;c.,  goes  on 
and  bequeaths  all  other  the  rest  and  residue  of  his  personal  estate. 
I  am  of  opinion,  that  these  words,  standing  alone,  would  have 
constituted  the  widow  complete  residuary  legatee,  and,  therefore, 
complete  legatee  of  every  interest  in  the  stock  which  had  not  been 
disposed  of. 

But  the  testator,  or  the  person  who  had  to  prepare  this  will,  in  [  272  ] 
a  subsequent  part  of  it,  proceeds  to  deal  with  the  property  in  a 
manner  that  hardly  coincides  with  what  has  gone  before.  Still 
the  language  of  the  will,  whether  the  result  of  caprice  or  not, 
must  be  abided  by,  according  to  the  ordinary  rules  of  interpreta- 
tion ;  and  the  effect  here  is,  to  take  away  from  the  residuary 
legatee  a  certain  proportion  of  her  legacy  upon  the  happening 
of  an  event  within  the  limits  allowed  by  law.  The  testator  has 
iu  effect  said,  "  Though  I  have  given  this  sum  to  my  wife 
absolutely,  yet,  if  my  daughter  and  granddaughter  die  without 
leaving  children  to  attain  twenty-one,  I  will  take  it  away  from 
my  wife  and  give  it  to  those  persons  who  would  have  taken  my 
personal  estate  at  my  decease  had  I  died  intestate,  of  whom  my 
wife  may  be  one."  The  testator  had  a  right  to  say  so,  and  he  has 
said  so.  This  stock,  however,  is  in  fact  a  perpetual  annuity,  and 
the  dividends  must  be  received  by  the  person  to  whom  it  is  given 
till  the  contingency  happens.  Until  that  period,  therefore,  the 
widow  will  take  the  whole  dividends.  With  respect  to  the  capital, 
the  persons  to  take  are  those  who  would  have  been  entitled,  under 
the  Statute  of  Distributions,  to  the  testator's  effects,  in  case  he  had 
died  intestate ;  the  persons  so  entitled  are  the  widow  and  daughter. 
They  cannot,  I  think,  take  equally,  because  the  description  in  the 
will  is  one  not  of  persons  merely,  but  of  interest  also.  I  will, 
however,  hear  this  question  argued,  if  desired.  (Counsel  declined 
to  argue  the  point.)     Then — 

It  being  admitted  that  Mary  Ann  Cleveland  died  an  infant 
without  having  been  married,  and  that  the  testator's  only  next 
of  kin  at  his  death  was  Mrs.  Martin,  declare  the  widow  absolutely 
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Mabtik 
Glover. 


entitled  to  one-third  of  the  stock,  and  let  the  dividends  on  the  other 
two-thirds  be  paid  to  her  during  the  life  of  her  daughter,  or  until 
further  order.    Liberty  to  apply. 


isu« 

June  25. 

Knight 
Bbuce,  V.-C. 

[  273  ] 
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WOODCOCK  V.  MONCKTOK 

(1  Coll.  C.  C.  273—280.) 

Upon  the  congtruction  of  a  post-nuptial  marriage  settlement :  Held,  that 
the  covenants  entered  into  by  one  party  were  binding  upon  him  only  upon 
the  condition  of  the  other  party  being  bound  by  certain  other  covenants  in 
the  instrument ;  and  that,  as  the  latter  party  was  under  no  obligation  to 
execute  the  instrument,  and  refused  to  do  so,  the  former  party  was  not 
bound  by  the  instrument  in  equity,  although  he  had  executed  it,  and 
although  the  covenants  contained  in  it  were  for  the  benefit  of  an  infant. 

In  1835,  a  marriage  was  solemnized  in  Bengal,  between  the 
defendant  Edward  Henry  Cradock  Monckton  and  Caroline  Bosa 
Woodcock,  a  daughter  of  the  plaintiff,  who  had  then  attained  her 
age  of  twenty-one  years.  At  the  time  of  the  marriage,  Caroline 
Bosa  Woodcock  was  absolutely  entitled,  under  the  will  of  her  grand- 
father, to  the  sum  of  1,500Z.  cash,  then  in  the  hands  of  the  plaintiff 
in  England.     No  settlement  was  made  previous  to  the  marriage. 

Upon  the  plaintiff  being  apprized  of  the  marriage,  he  was  desirous 
that  a  settlement  should  be  executed ;  and.  accordingly,  some  time 
in  October,  1836,  he  proposed  to  the  defendant  Edward  Monckton, 
the  uncle  of  Edward  H.  C.  Monckton,  that  the  before-mentioned 
sum  of  1,6002.  should  be  settled  on  his  daughter  and  her  children ; 
but  that  her  husband  should  have  the  interest  during  the  joint 
lives  of  himself  and  his  wife,  and  during  the  remainder  of  his  own 
life  if  he  should  survive  her,  and  that,  in  the  event  of  her  having 
no  children,  the  principal  should  be  at  her  disposal  by  her  will. 
The  plaintiff,  at  the  same  time,  proposed  that  he,  the  plaintiff, 
should  covenant  to  give  or  bequeath  the  sum  of  5,5002.  for  the 
benefit  of  his  daughter  *and  her  children,  and,  in  the  event  of  her 
death  without  children,  to  give  or  bequeath  half  of  that  sum  to  the 
husband.  He  also  further  proposed  that  the  husband  should 
covenant  that  he  would,  as  his  circumstances  should  from  time 
to  time  permit,  settle  upon  his  wife  and  the  children  of  the 
marriage  an  equivalent  sum  of  7,000/. ;  and  that  he  should  also 
covenant,  that,  in  the  event  of  his  coming  into  possession  of  the 
Somerford  estate,  in  Staffordshire,  he  would,  under  the  provisions 
of  his  paternal  grandfather's  will,  charge  that  estate  with  the 
payment  to  his  wife  for  her  life  of  a  jointure  of  6002.  per  annum. 
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These  proposals  were  acceded    to  by  the   defendant  Edward    woodcock 
Monckton,  though  not,   as  it  appeared,  with  the  privity  of  his    monckton. 
nephew;   and  it  was  agreed  between  him  and  the  plaintiff,  that 
they  should  form  the  basis  of  a  settlement,  to  be  prepared  under 
the  &dvice  of  their  respective  solicitors. 

Before  the  settlement  was  prepared,  Edward  Henry  Cradock 
Monckton  transmitted  to  England  a  paper,  dated  June  7th,  1886, 
signed  by  himself  and  his  wife,  and  addressed  to  Messrs.  Fletcher, 
Alexander,  &  Co.,  which,  after  referring  to  a  power  of  attorney 
given  to  that  firm,  in  relation  to  the  1,5002.  belonging  to  his  wife, 
proceeded  in  these  terms:  "  I  shall  feel  obliged  by  your  placing  the 
same,  both   principal  and  interest,  under  the  joint  charge  and 
control  of  my  uncle  Mr.  Edward  Monckton  and  the  Rev.  Charles 
Woodcock,  Mrs.  Monckton's  brother,  the  above  gentlemen  to  be  ' 
joint  trustees  of  the  whole  amount  for  Mrs.  Monckton  and  her 
children,  (should  she  have  any),  and  to  see  that  on  my  death  she 
and  her  child  or  children  conjointly  receive  the  interest ;  and  the 
principal,  on  her  decease,  (with  the  accumulated  interest),  shall  be 
duly  apportioned  to  her  children,  as,  according  to  the  judgment  of 
the  above  trustees,  the  necessities  of  those  children  shall  demand  at 
the  time  of  their  coming  of  age.     This  much  as  regards  the  capital : 
the  interest  will,  after  the  decease  of  Mrs.  Monckton,  be  also  left  to 
the  discretion  of  the  *trustees  as  to  whether  it  shall  be  left  to       [  ^275  ] 
accumulate  during  the  minority  of  the  children,  or  whether  it  shall 
be  spent  according  to  their  exigencies ;  but  in  case  of  Mrs.  Monck- 
ton's decease  without  issue,  I  being  the  survivor,  the  capital,  with 
accumulated  interest,  to  revert  to  me  :  in  the  case  of  her  being  the 
survivor  without  issue,  on  her  death  the  capital,  with  any  interest 
that  may  have  accumulated,  to  go  to  her  eldest  brother." 

In  pursuance  of  the  directions  contained  in  this  paper,  the  sum 
of  1,5001.  therein  mentioned  was,  on  the  21st  of  February,  1887, 
invested  in  the  purchase  of  1,6572.  Consols,  in  the  names  of  Edward 
Monckton  and  Charles  Woodcock  the  younger. 

A  few  days  after  this  investment  was  made,  the  settlement  which 
bad  been  agreed  upon  between  the  plaintiff  and  the  defendant 
Edward  Monckton,  and  the  draft  of  which  had  been  previously 
approved  by  their  respective  solicitors,  was  duly  executed  by  them, 
with  a  view  to  its  being  sent  out  to  India  to  be  executed  by  Edward 
Henry  Cradock  Monckton  and  his  wife. 

The  settlement  purported  to  bear  date  the  24th  of  February, 
1887,  and  to  be  made  between  Edward  Henry  Cradock  Monckton 
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Woodcock     and  Caroline  Bosa  bis  wife  of  the  first  part,  the  plaintiff  of  the 
MoNGKTON.    second  part,  and  the  defendants  Charles  Woodcock  the  yoan^^ 
and  Edward  Monckton  of    the  third    part.     After  reciting    the 
marriage,  and  that  there  had  been  no  previous  settlement,  and 
after  reciting  the  title  of  the  wife  to  the  1,6572.  Consols,  and  reciting 
that  plaintiff,  being  desirous  of  making  a  settled  provision  for  the 
said  Caroline  Bosa  Monckton  and  her  said  husband,  and  the  issue 
of  their  marriage,  had  agreed  to  enter  into  the  defeazible  covenants 
thereinafter  on  his  part  contained,  for  the  payment  to  the  said 
Charles  Woodcock  the  younger  and  Edward  Monckton  of  the  snm 
of  5,600/.  sterling,  with  interest  thereon  as  thereinafter  mentioned, 
upon  the  trusts  thereinafter  declared  of  the  same,  in  consideration 
[  ^276  ]       of  the  ^settlement  intended   to  be  thereby  effected   by  the  said 
Edward  H.  C.  Monckton  of  the  sum  of  1,6572.  Consols,  and  of 
the  covenants  thereinafter  entered  into  by  the  said  Edward  H.  C. 
Monckton :  It  was  witnessed,  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  premises,  the  plaintiff,  with  the 
privity  and  consent  of  the  said  Edward  H.  C.  Monckton  and  Caroline 
Bosa  his  wife,  did,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant  with  the  said  Charles  Woodcock  the  younger  and 
Edward  Monckton,  their  executors,  administrators,  and  assigns, 
that  the  plaintiff,  in  his  lifetime,  or  his  executors  or  administrators, 
within  six  calendar  months  next  after  his  decease,  would  well  and 
truly  pay  or  cause  to  paid  to  the  said  Charles  Woodcock  the  younger 
and  Edward  Monckton,  their  executors,  administrators,  or  assigns, 
the  sum  of  5,500L  of  lawful  British  money,  with  interest  for  the 
same  as  therein  mentioned  from  the  day  of  his  decease,  to  be  applied 
by  them  upon  the  trusts  thereinafter  declared  concerning  the  same. 
It  was  then  declared  that  the  trustees  should  stand  possessed  of  the 
1,667/.  Consols,  and  of  the  6,500/.  when  received,  upon  trust,  to  pay 
the  dividends  to  the  husband  and  wife  for  their  lives ;  and  after  the 
death  of  the  survivor  of  them,  in  trust,  as  to  the  capital,  for  the 
children  of  the  marriage,  as  the  parents  or  the  survivor  of  them 
should  appoint,  and  in  default  of  appointment,  in  trust  for  all  the 
children  equally,  the  shares  of  sons  to  be  vested  at  twenty-one, 
those  of  daughters  to  be  vested  at  that  age,  or  married  under  that 
age  with  consent ;  and  in  case  there  should  be  only  one  such  child, 
who  being  a  son  should  attain  that  age,  or  being  a  daughter  should 
attain  that  age,  or  be  married  with  consent  as  before  mentioned,  in 
trust,  for  such  one  child  absolutely :  provided,  that,  in  case  there 
should  be  no  such  cbild^  and  £!dward  H,  C.  Monckton  should 
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survive  his  wife,  then,  as  to  the  1,6672.  Consols,  in  trust  for  him    woodcook 
absolntelv,  and,  as  to  the  5,500/.,  in  trust  for  the  appointees,  &c.  of    mokgkton. 
bis    wife ;    with  a  further  proviso,  *that,  if  the  wife  should  die       [  *277  ] 
without  such  issue  as  before  mentioned  in  the  lifetime  both  of  her 
husband  and  the  plaintiff,  the  plaintiff's  covenant  as  to  the  5,500Z. 
shonld  cease ;  but  that  his  executors  should  pay  to  the  husband  an 
annuity  of  lOOZ.  for  his  life.     The  indenture  then  purported  to 
contain  covenants  on  the  part  of  the  husband  to  settle  the  property 
of  the  wife  accruing  during  the  coverture,  and  also  a  sum  of  7,0002., 
to  be  raised  from  time  to  time  by  the  husband,  by  means  of  instal- 
ments suited  to  his  means,  upon  the  same  trusts  as  were  therein- 
before declared  concerning  the  1,6572.  Consols ;  and  also  to  charge 
tbe  Somerford  estate,  when  he  should  come  into  possession  of  it, 
with  a  jointure  of  6002.  a  year  for  his  wife. 

Soon  after  the  execution  of  this  settlement  by  the  plaintiff  and 
tbe  defendant  Edward  Monckton,  it  was  sent  to  India  for  the 
execution  of  Edward  H.  C.  Monckton  and  his  wife.  Before  its 
arrival,  however,  in  that  country,  Caroline  Rosa  Monckton  died, 
leaving  an  infant  child  Bosa  Monckton. 

Edward  H.  C.  Monckton  received  the  settlement,  but  refused  to 
adopt  its  provisions,  and  returned  it  unexecuted. 

The  bill,  which  was  filed  against  Edward  H.  C.  Monckton, 
Edward  Monckton.  Charles  Woodcock  the  younger,  and  the  infant 
Bosa  Monckton,  charged  that  the  execution  by  the  plaintiff  and  the 
defendant  Edward  Monckton  of  the  indenture  of  the  24th  February, 
1887,  was  not  absolute,  but  conditional,  and  not  intended  to  render 
that  indenture  operative  or  binding  upon  the  plaintiff  or  any  other 
party  thereto,  unless  and  except  in  the  event  of  Edward  H.  C. 
Monckton  and  his  wife  conforming  thereto,  and  executing  the 
same.  The  bill  also  charged,  that  the  indenture  was  signed  and 
sealed  by  the  plaintiff  as  an  escrow  only.  It  prayed  a  declaration, 
that  the  indenture  was  inoperative  and  void,  and  that  it  might  be 
delivered  up  to  the  plaintiff  to  be  cancelled. 

The  defendant  Edward  Monckton,  by  his  answer,  submitted, 
*that  the  infant  defendant  Bosa  Monckton  had  an  interest  under  [  "278  ] 
the  covenant  of  the  plaintiff  contained  in  the  indenture,  and  that 
SQch  interest  did  not  depend  upon  the  fact  of  the  indenture  being 
executed  by  Edward  H.  C.  Monckton.  He  denied  the  allegation  in 
the  bill,  that  his  execution  of  the  indenture  was  only  conditional, 
and  intended  to  render  the  deed  operative  and  binding  on  the 
plaintiff  onl^  in  the  event  in  the  bill  meptipned.    He  alleged,  that 
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Woodcock    it  was  not  contemplated  by  him,  nor,  as  he  believed,  by  the  plaintiff 

MoNCKTON.    or  any  person  concerned  in  the  preparation  of  the  deed,  that  the 

plaintiff's  covenant  therein  should  be  conditional;  and  he  denied, 

to  the  best  of  his  belief,  that  the  plaintiff's  execution  of  the  deed 

was  conditional. 

The  cause  now  came  on  for  hearing,  and,  in  support  of  the 
plaintiff's  case,  the  evidence  of  his  solicitor  was  read.  In  the 
course  of  his  evidence,  the  deponent  stated  that  the  deed  was, 
as  he  considered,  delivered  by  the  plaintiff  as  an  escrow. 

Mr.  Koe  and  Mr.  Parry,  for  the  plaintiff,  contended,  that,  by 
the  terms  of  the  settlement,  the  plaintiff  was  not  to  be  bound  unless 
the  husband  was  bound. 

Mr.  Wigram  and  Mr.  Kenyon,  for  the  defendant  Edward 
Monckton. 

Mr.  Paton  for  the  defendant  Charles  Woodcock  the  younger. 

Mr.  Sivanston  and  Mr.  Craig j  for  the  infant  defendant : 

The  plaintiff  most  distinctly  executed  the  settlement.  He  may 
have  done  so  in  confidence  that  the  husband  would  also  execute  it  ; 
but  that  does  not  relieve  him  of  his  obligation. 

(The   Viob-Changbllob  :    It   may  be  generally  true,  that,   in 
[  *279  ]      ante-nuptial  settlements,  failure  in  the  performance  *of  covenants 
by  one  party  does  not  exempt  the  other  party.    Was  the  husband 
bound  to  execute  this  settlement?) 

Supposing  the  husband  not  bound,  it  is  still  a  question,  whether 
the  plaintiff  is  entitled  to  the  intervention  of  this  Court.  If  he  has 
taken  upon  himself  an  obligation  for  the  benefit  of  an  infant,  upon 
what  principle  can  he  be  relieved,  in  this  Court,  against  the  conse- 
quences of  his  own  act?  He  contends,  that  he  is  not  to  be  bound 
by  the  covenants  which  he  has  entered  into,  unless  the  husband 
executes  the  deed.  But,  if  that  question  arises  on  the  face  of  the 
deed,  it  is  not  a  question  for  the  consideration  of  this  Court,  but  of 
a  court  of  law :  Sitrvpson  v.  Lord  Howden  (i).  If,  on  the  other  hand,  it 
does  not  so  arise,  he  must  give  in  evidence  circumstances  rendering 
it  proper  for  this  Court  to  interfere.  Now,  he  proposes,  by  the 
evidence  of  one  witness,  to  show  that  the  deed  was  delivered  as  an 
escrow.  The  witness,  however,  only  says  that  he  considered  it  to 
(1)  46  B.  B.  225  (3  My.  &  Or.  97). 
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be  80  delivered.  The  probability,  therefore,  is,  that  it  was  delivered  woodcock 
in  the  ordinary  manner,  which,  in  the  case  of  an  escrow,  is  momckton. 
ixL8u£Scient :  Shop.  Touch.  58. 

The  ViCB-CHANCEiiLOB : 

The  questions  to  be  decided  are,  whether,  in  equity,  the  plaintiff 
Mr.  Woodcock  is  or  is  not  bound  by  this  deed,  and  whether  the 
Court  ought  to  interfere  to  make  a  declaration  on  the  subject,  or 
leave  him  under  this  species  of  cloud,  which,  seeing  that  he  certainly 
cannot  be  sued  upon  the  covenant  during  his  lifetime,  would, 
unless  removed,  remain  hanging  over  him  during  the  whole  of 
that  period.  Under  the  circumstances  of  this  case,  I  think  that 
it  would  be  monstrous  to  say,  that  he  should  be  left  in  such  a 
situation. 

It  is  recited  in  the  deed,  that  the  plaintiff  had  agreed  to  enter 
into  the  covenants  thereinafter  contained  on  his  part  in  considera- 
tion of  the  settlement  intended  to  be  ^thereby  effected  by  Edward  [  *280  ] 
H.  C.  Monckton  of  the  sum  of  1,6672.  Consols,  and  of  the  covenants 
thereinafter  entered  into  by  the  said  Edward  H.  C.  Monckton. 
One  of  these  covenants  is  for  the  payment,  by  Edward  H.  G. 
Monckton,  in  a  specified  manner,  of  the  sum  of  7,000/.  I  am  of 
opinion  that  the  intention  to  be  collected  is,  that  Mr.  Woodcock 
was  not  to  be  bound  unless  Mr.  Edward  H.  C.  Monckton  should  do, 
or  become  bound  to  do,  that  which  is  mentioned  in  the  deed  as  to 
be  done  on  his  part.  It  is  not  contended,  and  could  not  be,  that 
Edward  H.  C.  Monckton  was  bound  to  execute  this  instrument  or 
bound  by  any  analogous  contract  or  engagement.  He  had  a  right 
to  reject  the  whole.  He  has  rejected  it.  It  is  not  necessary  to  say, 
and  I  do  not  say,  whether,  as  to  Mr.  Woodcock,  this  instrument 
was  a  deed  or  an  escrow.  It  is  not  necessary  to  decide,  and  I  do 
not  decide,  whether  an  action  could  or  could  not  be  maintained 
upon  it,  after  his  death,  against  his  executors.  However  these 
two  questions  ought  to  be  answered,  I  am  of  opinion  that  it  is  the 
duty  of  this  Court  to  declare,  that  Mr.  Edward  H.  C.  Monckton, 
having  had  the  right,  and  exercised  the  right,  to  reject  this  arrange- 
ment, Mr.  Woodcock  is  not  bound  by  it. 

The  defendant  Edward  H.  C.  Monckton  not  having  executed,  and 
not  intending  to  execute,  and  it  appearing  that  he  is  not  bound  to 
execute,  the  instrument  bearing  date  the  24th  of  February,  1887, 
declare  that  the  plaintiff  is  not  bound  by  it.    Let  the  instrument 
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MOKOKTOK. 


be  deposited  in  the  Master's  Office,  there  to  remain  till  further 
order.  Befer  it  to  the  Master,  to  inquire  whether  the  defendant 
Bosa  Monckton  is  the  sole  issue  of  the  marriage ;  and  if  the  BCaster 
shall  find  that  she  is  the  sole  issue,  let  him  inquire  by  what  means 
the  sum  of  1,6571.  Consols  was  purchased  and  acquired,  and  to 
what  trust  or  trusts  the  same  is  subject,  with  liberty  to  state  any 
circumstances  specially. 


1844. 
June  26,  27. 

Knioht 
Bbucb,  V.-C. 

[287] 


[  ^288  ] 


HORLOCK  V.   SMITH. 
HORLOCK  V.   PRIESTLY. 
PRIESTLY  V.   HORLOCK. 

(1  CoU.  C.  C.  287—300.) 

Circumstonoes  under  which  a  mortgagee  in  possession  was  exonerated 
from  having  the  mortgage  account  taken  with  annual  rests. 

A  sum  which  was  in  Court  at  the  time  the  mortgagee  took  possession  : 
Held,  under  the  circumstances,  to  go  in  discharge  of  the  mortgagee's 
interest  due  at  that  time. 

Bent  received  hy  the  receiver  before  the  mortgagee  took  possession,  but 
not  paid  to  her  till  afterwards,  assumed,  under  the  circumstances  of  the 
case,  (but  not  decided),  to  go  in  discharge  of  the  interest  due  to  the 
mortgagee  at  the  time  of  taking  possession. 

Bent  which  did  not  appear  to  have  been  received  by  the  receiver  before  the 
mortgagee  took  possession :  Held,  under  the  circiun stances  of  the  case,  not 
to  go  in  discharge  of  the  interest  due  to  the  mortgagee  at  the  time  of  taking 
possession. 

By  the  decree  made  on  the  hearing  of  the  second  and  third 
mentioned  suits,  dated  the  7th  of  December,  1827,  it  was,  amongst 
other  things,  declared,  that  Jane  Priestly,  widow,  the  defendant  in 
the  second,  and  plaintiff  in  the  third  of  the  said  suits,  was  the  first 
incumbrancer  upon  the  estate  in  question  in  the  said  causes,  for 
what  was  due  to  her  for  principal  and  interest  in  respect  of  her 
mortgage  in  the  pleadings  mentioned.  And  it  was  referred  to  the 
Master,  to  take  an  account  of  what  was  due  in  respect  of  such 
principal  and  interest,  and  to  tax  her  costs  of  the  said  suits.  And 
it  was  ordered,  that  the  sum  of  1452.  2$.  Id.  cash  in  the  Bank, 
placed  to  the  credit  of  the  cause  Horlock  v.  Priestiy,  should  be 
paid  to  the  said  Jane  Priestly,  in  part  satisfaction  of  what  was  due 
to  her  for  principal  and  interest,  and  that  the  receiver,  appointed  in 
the  causes,  of  the  rents  and  profits  of  the  estate  in  question,  should 
be  discharged,  and  ^should  pass  his  accounts  before  the  Master,  and 
pay  the  balance  which  should  be  reported  due  from  him  to  the  said 
J.  Priestly  in  further  part  satisfaction  of  what  should  be  found 
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due   to  her  for  principal  and   interest;   and  upon  payment  by     Hoblook 
the  said  receiver  of  his  said  balance   to   the  said   J.  Priestly,       smith. 
lie    was  to   be  at  liberty   to   apply   to   this   Goart  to  have  his 
recognizance  vacated. 

By  a  report  of  the  30th  of  August,  1880,  made  in  pursuance  of 
this  decree,  the  Master  certified  that  he  had  proceeded  to  take  an 
account  of  the  receipts  and  payments  of  the  receiver  from  Lady  Day, 
1827,  to  which  day  he  had  passed  his  former  account,  to  Lady  Day, 
1830 ;  and  he   found,   that  the  receiver  had,   during  that  time, 
received  out  of  the  rents  and  profits  of  the  estate  several  sums, 
which,  including  the  sum  of  269Z.  12^.  4d.,  the  balance  of  the  said 
former  account,  amounted  in  the  whole  to  the  sum  of  668Z.  8^.  id. ; 
aud  he  found,  that  the  receiver  had  thereout  paid,  for  various  out- 
goings, several  sums  of  money,  which,  including  his  salary  and  the 
costs  of  passing  his  said  account,  and  also  including  the  said  sum 
of  269/.  12«.  4</.,  (the  balance  of  the  said  former  account  paid  by 
him  to  the  said  Jane  Priestly,  the  plaintiff  in  the  third-mentioned 
cause,  pursuant  to  an  order  for  that  purpose),  amounted  in  the 
whole  to  the  sum  of  9651. 14«.  lid.,  which  last-mentioned  sum  being 
deducted  from  the  said  sum  of  66SZ.  8s.  id.,  there  remained  in  the 
hands  of  the  receiver,  on  the  balance  of  his  said  account  to  Lady 
Day,  1830,  the  sum  of  2972.  18a.  5d. ;  which  account   being  duly 
vouched,  he  the  Master  had  allowed,  and  had  caused  the  same  to 
be  entered  in  two  books,  one  whereof,  signed  by  him,  was  for  the 
said   receiver,  and   one  remained  in   his,  the  Master's,  custody ; 
which  said  balance  or  sum  of  297/.  18a.  5d.  was  to  be  paid  by  the 
said  receiver  to  the  said  Jane  Priestly,  in  further  part  satisfaction 
of  what  should  be  found  due  to  her  for  principal  and  interest, 
according  to  the  directions  of  the  said  decree. 

By  an  order  of  the  80th  of  November,  1830,  the  recognizance  *of       [  *289  ] 
the  receiver  and  his  sureties  was  ordered  to  be  vacated. 

By  the  decree  made  on  the  hearing  of  the  sixth  above-mentioned 
caase,  dated  the  16th  December,  1887,  it  was  ordered,  that  the 
orders  and  decrees  made  in  the  first  three  causes,  dated  the  7th 
March,  1820,  and  the  7th  December,  1827,  and  the  several  accounts 
and  inquiries  thereby  directed,  should  be  carried  on  and  prosecuted 
between  the  parties  to  the  sixth  suit  in  like  manner  as  thereby 
directed  between  the  parties  to  the  previous  suits ;  and  it  was 
referred  to  the  Master,  to  take  an  account  of  the  rents,  issues,  and 
profits  of  the  mortgaged  premises  received  by  the  said  Jane  Priestly, 
or  which  might  have  been  received  without  her  wilful  default,  or  by 
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HoBLooK     any  perBon  or  persons  by  her  order  or  for  her  use,  since  she  entered 

Smith.       into  possession.     And  the  Master  was  also  to  inquire  when  the  said 

Jane  Priestly  took  possession  of  the  premises,  and  what  was  owing 

to  her  when  she  so  entered  into  possession  on  account  of  principal 

money  and  interest. 

The  Master,  by  his  general  report  made  in  all  the  causes,   dated 
the  23rd  May,  1844   (amongst   other  things),  found,  that,   by  a 
'   surrender  dated  the  1st  of    May,   1790,    Thomas    Bennett  and 
Elizabeth  his  wife  executed  a  conditional  surrender  of  the  premises 
in  question,  which  were  bolden  of  the  manor  of  Weedonbeck,  in  the 
county  of  Northampton,  to  the  use  of  the  said  Jane  Priestly  (by  her 
then  name  of  Jane  Hutton)  and  her  heirs,  for  securing  the  repay- 
ment of  1,0(X)Z.  and  interest,  at  4L  10«.  per  cent.,  on  the  let  day  of 
November  then  next.    That  the  mortgaged  premises  were,  in  the 
year  1809,  sold  (subject  to  the  mortgage)  to  Thomas  Smith,  one  of 
the  defendants  in  the  first-mentioned  cause,  who  continued  the 
payment  of  the  interest  due  on  the  mortgage  up  to  the  1st  August, 
1818,  after  which  time,  the  interest  having  got  into  arrear,  Mrs. 
Priestly,  for  the  purpose  of  proceeding  by  ejectment  to  recover 
the  premises,  applied  to  be  admitted  under  the  said  conditional 
[  *290  ]      surrender,  when  it  was  discovered  that  the  same,  although  duly  ♦pre- 
sented, had,  by  neglect  of  the  steward,  been  omitted  to  be  inroUed  ; 
that  Mrs.  Priestly,  however,  obtained  a  presentment  de  novo  of  her 
mortgage  security,  and  was  duly  admitted  thereon,  and  paid  the 
fine  and  fees  and  charges  thereunder,  which  he  the  Master  had 
allowed   to  her  in  her  account  as  thereinafter  mentioned.     The 
Master  then  found,  that  Mrs.  Priestly  took  proceedings  at  law  to 
recover  the  mortgaged  premises,  and  ultimately  recovered  judgment 
in  ejectment ;   and  that  she  entered  into  or  took  possession  of 
the  said  mortgaged  premises  on  the  7th  December,  1827 ;  and  that 
there  was  due  to  her  for  principal  and  interest  on  her  said  mort- 
gage when  she  so  entered  into  possession  the  sum  of  1,420/.  18«. 
The  Master  then,  after  finding  that  Mrs.  Priestly's  taxed  costs  of 
the  second  and  third  suits  had  been  paid  by  the  defendant  Yarde,  a 
subsequent  incumbrancer,  found,  that  the  mortgaged  premises  had 
been  put  up  for  sale  under  an  order  of  the  Court,  and  that  the  same 
with  the  timber  had  been  sold  for  8,4282.,  and  the  purchase-money 
paid  into  Court.     And  he  further  found,  by  the  accounts  which  had 
been  brought  into  the  office  by  Mrs.  Priestly  and  proceeded  in 
before  him,  that,  upon  the  balance  thereof,  and  excluding  therefrom 
several  items  which  had  been  disallowed  by  him  amounting  to 
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286Z.  lis.  Sd.,  there  then  remained  due  and  owing  from  her  (com-  •    Horlock 
puting  the  interest  up  to  the  Ist  August,  1889,  when  all  principal       smith. 
was  paid  off  by  applying  the  surplus  rents  beyond  the  annual 
amount  of  interest  in  reduction  of  the  principal  from  time  to  time 
remaining  due,  after  giving  credit  for  all  rents  and  profits  received 
by  her  to  the  time  she  gave  up  possession  to  the  purchaser  as 
aforesaid,  and  allowing  the  several  payments  and  disbursements  in 
respect  of  the  said  estate  as  in  the  said  account  mentioned)  the  sum 
of  413Z.,  the  particulars  whereof  he  had  set  forth  in  the  schedule  to 
his  report. 
The  schedule,  in  an  abridged  form,  [is  given  on  p.  82.] 
To  this  report  Mrs.  Priestly  took  exceptions,  on  the  ground  that       [  292  ] 
it  appeared  by  the  report  that  the  account  had  been  taken  with  an 
allowance  of  annual  rests,  whereas  it  ought  not,  under  the  circum- 
stances, to  have  been  so  taken ;  and,  further,  because  such  rests 
had  not  been  directed  by  any  order  or  decree  of  the  Court. 

The  cause  now  came  on  for  hearing  on  the  exceptions,  and  also 
for  further  directions. 

Mr.  Wigram  and  Mr.  Calvert^  for  the  exceptions,  contended, 
that,  as  there  was  a  large  arrear  of  interest  due  to  Mrs.  Priestly 
when  she  took  possession,  it  was  contrary  to  the  whole  course  of 
authority  to  take  the  account  with  rests:  [WiUon  v.  Cluer  (i)^ 
W\U(m  V.  Metcalfe  (2).] 

Mr.   Simpkinson  and   Mr.    Wilcock,  for    subsequent    incum- 
brancers. 

The  effect  of  the  several  orders  is,  that  the  three  first  sums 
mentioned  in  the  schedule  as  having  been  received  by  Mrs.  Priestly 
must  be  considered  as  received  by  her  when  she  entered  into  pos- 
sefiBioD.  If  so,  there  was,  at  that  time,  a  balance  of  rent  due 
from  Mrs.  Priestly.     ♦     «     * 

Mr.  Swanston  and  Mr.  Terrell,  for  other  subsequent  incum-       [293] 
brancers: 

The  decrees  reduce  the  case  to  one  point.  That  of  1827  directs 
the  receiver  to  pass  his  account  and  pay  the  balance  to  Mrs* 
Piiestiy.  It  is  clear,  that  he  has  done  so.  What  Mrs.  Priestly 
receives  from  the  receiver  under  that  decree  must  be  considered 
as  a  receipt  before  she  takes  possession.     The  receiver  was  her 

(1)  52  R  B.  65  (3  Beav.  136).  (2)  25  E.  B.  128  (1  Buss.  630). 
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agent  under  *the  decree ;  and  she  has  received  so  much,  that  the     Houlook 
Court  would,  on  further  directions,  decree  the  account  to  be  taken       smith. 
with  rests,  or  would  direct  an  inquiry.     This  last  remark   (the       [  *294  ] 
cause  being  now  heard  on  further  directions,  as  well  as  exceptions) 
disposes  of  the  objection  as  to  the  Master's  jurisdiction. 

Mr.  Pigott,  for  other  subsequent  incumbrancers. 

Mr,  Moxoriy  for  other  parties. 

Mr.  Wigram^  in  the  course  of  his  reply,  contended,  that  the 
decree  of  December,  1827,  was  in  favour  of  Mrs.  Priestly ;  that  the 
Master  was  not  authorized,  under  that  decree,  to  take  an  account 
of  what  was  due  for  principal  and  interest  at  the  date  of  the  decree, 
bat  at  the  date  of  his  report,  and  then  it  was  to  be  ascertained  at 
one  gross  sum  without  rests.     ♦     ♦     * 

Thb  Yicb-Chancellob  : 

It  is  unnecessary  to  give  an  opinion  upon  the  question,  whether, 
in  any  view  of  the  merits,  it  was  competent  to  the  Master,  acting 
under  the  decree  under  which  he  was  acting,  to  make  the  rests 
which  he  has  made ;  for  the  parties  have  all  agreed  to  argue  the 
question  of  rests  as  one  of  substance,  and  not  of  form,  as  the  cause 
is  now  heard  upon  exceptions  and  further  directions,  and,  without 
referring  to  the  form  of  the  decree  of  December,  1827,  in  that 
respect,  it  is  agreed  on  all  hands,  that,  if  the  Master  had  taken  the 
account  without  rests,  it  *would  be  competent  to  the  Court,  upon  [  *296  ] 
the  hearing  for  further  directions,  to  order  rests  to  be  made. 

Upon  the  merits,  therefore,  of  the  case,  the  first  question  is, 
whether,  when  this  lady  took  possession  of  the  property  in  question, 
there  was  an  arrear  of  interest  due  to  her.  She  must  be  deemed, 
for  every  substantial  purpose  of  this  cause,  to  have  taken  possession 
at  the  date  of  the  decree  of  the  7th  December,  1827.  She  had  then 
a  legal  title,  not  only  by  judgment,  but  by  a  title  which  preceded 
that  judgment.  The  discharge  of  the  receiver  on  that  day  left  the 
mortgaged  property  open  to  her  possession  ;  and  although  he  did, 
in  fact,  continue  after  that  day  to  perform  his  functions,  not  only 
as  to  the  rent  in  arrear,  but  subsequent  rents,  this  did  not  enable 
her,  or  any  other  person,  to  say,  that  she  did  not  take  possession 
at  that  time. 

Now,  upon  the  7th  December,  1827,  arrears  of  interest  for  many 
years  were  due  to  her.    It  is  not  disputed,  that,  merely  calculating 

6—2 
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HoBLocK  the  annual  interest  at  45/.,  a  sum  exceeding  400/.  was  on  that 
Smith.  account  then  due  to  her.  It  is  said,  however,  that  this  cannot  be 
considered  the  real  amount  then  due,  because  the  sum  of  145/.  2s.  Id. 
was  ordered  by  the  decree  to  be  paid  to  her ;  and  that,  although 
not  actually  received  by  her,  yet,  for  any  substantial  purpose,  it 
cannot  be  contended,  that  it  was  not  so  received.  That  observation 
is,  probably,  right ;  and  to  this  extent  (though  it  appears,  that,  in 
fact,  the  money  was  not  received  till  a  considerable  time  after- 
wards) I  shall  consider  the  amount  due  at  the  date  of  the  decree 
as  diminished. 

The  receiver  was  discharged,  as  I  have  said,  on  the  7th  December, 
1827,  and  it  was  then  ordered  that  he  should  pay  to  her  what 
should  be  found  due  on  passing  his  account.  It  appears,  also, 
that,  in  December,  1827,  his  account  had  not  been  passed  for  some 
time ;  that  the  account  up  to  February,  1827,  was  not  passed  till 
1880 ;'  and  that  the  receipt  to  February,  1827,  was  269/.  12«.  4d. 
[  *296  ]  Now,  without  ^positively  deciding,  I  will  assume  that  this  sum 
ought  to  be  considered  as  then  received  by  Mrs.  Priestly.  That 
would  nearly,  but  not  quite,  equal  the  arrear  of  interest  due  to  her. 

It  is  further  urged,  however,  that,  the  account  of  February  not 
having  been  passed  until  a  subsequent  time,  and  the  balance  upon 
that  account,  namely,  297/.  18s.  Bd.,  having  been  received  in  1830, 
that  sum  also  ought  to  be  considered  as  received  in  or  before 
December,  1827,  inasmuch  as  it  included  a  half-year's  rent  due  at 
Michaelmas,  1827.  I  am  of  opinion,  however,  that  it  is  impossible 
for  me  to  treat  any  portion  of  the  297/.  ISs.  Bd.  as  actually  or  con- 
structively in  the  hands  of  Mrs.  Priestly  when  the  decree  of  1827 
was  made. 

Assuming,  as  I  have  already  said,  but  not  deciding,  that  the 
269/.  12s.  id.  ought  to  be  taken  as  received  by  Mrs.  Priestly  on  or 
before  the  7th  December,  1827,  it  would  still  leave  her  a  creditor, 
by  a  few  pounds,  in  respect  of  the  interest  of  her  mortgage.  But 
it  is  to  be  considered  that  she  had  paid,  at  that  time,  25/.  128.  6d. 
for  steward's  fees  and  other  charges  upon  admission;  and,  although 
that  sum  was  expended  for  the  purpose  of  the  ejectment,  it  cannot 
be  supposed  that  the  Court  meant  to  deprive  her  of  it,  especially  as 
the  Master  has  allowed  it.  I  must,  therefore,  take  into  considera- 
tion this  sum  of  25/.  12^.  6d.,  which  would  increase  the  arrears  due 
to  her  to  more  than  80/. 

But  that  is  not  all :  Mrs.  Priestly  had  been  engaged  for  years  in 
a  suit  in  which  it  appears  that  she  was  the  party  in  the  right, 
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defending  a  mortgage  that  had  been   attacked   upon  insafficient     Horiiogk 

grounds.     During  the  whole  of  this  time  she  must  have  been       smith. 

paying)  by  herself  or  her  attorney  in  the  suit,  considerable  sums 

of  money.      I  must  take  into  consideration  the  circumstances  of 

herself  or  her  attorney  being  obliged  to  make  this  outlay,  which,  at 

a  late  period,  was  adjudged  to  be  paid  to  her  by  one  of  the  parties. 

I  must  *aIso  take  into  consideration,  that  so  many  years  of  arrears       C  ^^^'^  1 

were  due  to  her,  not  by  her  own  fault  or  choice,  but  by  means  of 

the  assertion  (ultimately  proved  to  be  wrong)  of  a  title  adverse  to 

her,  which,  being  not  clear  upon  the  mere  statement  of  it,  rendered 

it  fit  that  the  Court  should  withhold  from  her  the  rents  till  the 

question  was  decided.     I  must  also  further  consider,  that,  in  this 

state  of  things,  the  result  not  of  her  own  acts,  but  those  of  her 

opponents,  she  was,  without  any  harshness  or  vexation   on  her 

part,  driven  to  place  herself  in  the  not  very  agreeable,  and,  in  her 

circumstances,  not  very  safe  position  of  mortgagee  in  possession. 

Now,  thinking,  as  I  do,  that,  both  upon  principle  and  authority, 
the  mere  fact  of  an  arrear  of  interest  being  or  not  being  due  to  the 
mortgagee,  when  the  mortgagee  takes  possession,  is  not  decisive 
upon  the  question  of  rests,  but  that  every  circumstance  must  be 
regarded — looking  at  all  the  accompanying  circumstances — looking 
at  the  general  right  of  a  mortgagee  not  to  be  paid  piecemeal, 
looking  at  the  position  to  which  Mrs.  Priestly  has  been  driven  by 
the  wrongful  acts  of  the  parties  opposed  to  her,  I  think  that  she 
ought  not  to  be  compelled  to  have  her  account  taken  with  rests. 

With  respect  to  the  question,  what  interest,  if  any,  ought  to  be 
paid  by  the  mortgagee,  from  the  time  when  the  surplus  rents  had 
satisfied  the  amount  of  the  principal  money  due,  not  being  desirous 
of  making  any  decision  or  laying  down  any  general  rule  on  the 
subject,  I  recommend  the  mortgagee  to  consent  to  be  charged  with 
interest  at  41.  per  cent  upon  the  balances  in  her  hands  since  that 
time. 

The  counsel  for  Mrs.  Priestly  then  consented,  on  the  part  of 
their  client,  to  be  charged  with  interest  on  the  ^rents  received,  from       [  *298  ] 
the  time  when  the  surplus  rents  equalled  the  amount  of  principal, 
and,  by  consent,  a  sum  of  1652.  was  taken  to  be  the  amount  of  the 
arrears  of  rent  and  interest  thereon. 
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184^.  CORT  V.  WINDER  (1). 

■^"i^lil  **  (1  CoU.  C.  C.  320—323.) 

Bruge^V^C  Upon  the  construction  of  a  will :  Held,  that  the  residue  of  the  testator^s 

r  '-tJn  1  personal  estate  devolved  to  his  cousins  german,  living  at  his  death,  except 

^  '      -'  that  the  issue  of  any  cousin,  dying  between  the  date  of  the  will  and  the 

death,  touk  the  prospective  share  of  the  parent. 

Upon  the  construction  of  the  same  will  the  share  of  a  cousin,  dying 
without  issue  between  the  date  of  the  will  and  the  death  of  the  testator, 
was  held  not  to  have  lapsed,  but  to  have  fallen  into  the  bequeathed  residue. 

Arthub  Abmistbad,  by  his  will,  dated  the  10th  November,  1832, 
after  giving  varioas  legacies  and  annuities  and  directing  that  all 
the  residue  of  his  real  and  personal  estate  should  be  sold  and 
converted  into  money,  declared  that  his  trustees  therein  named 
should  stand  possessed  of  the  whole  of  the  residue  of  the  money  so 
to  arise  from  his  real  and  personal  estate,  upon  trust,  in  the  first 
place,  for  securing  the  several  annuities,  and  subject  thereto,  **  upon 
trust  for  all  and  every  of  my  first  cousins  german,  to  be  divided 
equally  amongst  them  share  and  share  alike,  to  whom  I  give  and 
bequeath  the  same:  and  in  case  any  of  my  said  cousins  shall 
depart  this  life  before  their  respective  shares  of  the  residue  of  my 
monies  and  personal  estate  shall  become  due  or  payable,  leaving 
any  lawful  issue  him  or  them  surviving,  I  direct  that  such  issue 
shall  have  and  be  entitled  to  the  same  share  or  shares  of  the  same 
residue  and  monies  as  his,  her,  or  their  parent  or  parents  would 
have  been  entitled  to  if  living." 

The  testator  died  in  May,  1887. 

By  an  order  made  in  this  cause  by  the  Yice-Ghanobllob  of 
England,  bearing  date  the  15th  February,  1848,  it  was  referred  to 
the  Master  to  inquire  and  state  what  first  cousins  german  of  the 
testator  were  living  at  the  date  of  the  testator's  will,  and  whether 
any  and  which  of  them  afterwards  died  in  the  lifetime  of  the 
testator,  leaving  any  and  what  lawful  issue. 
[  321  ]  The  Master,  by  his  report,  after  finding  who  were  the  first  cousins 

german  of  the  testator  living  at  the  date  of  his  will,  found  that 
only  two  of  them  died  after  the  date  of  the  testator's  will  and  in  his 
lifetime,  namely,  John  Howson  and  Arthur  Cox  Edmondson,  and 
that  the  former  died  without  issue,  and  the  latter  left  seven  children 
surviving  him. 

The  question  now  argued  was,  who  was  entitled  to  the  shares  of 
the  two  cousins  who  died  in  the  testator's  lifetime. 

(1)  In  rt  Potter' 8  Trust  (18o9;  L.  E.  8  Eq.  52,  39  L.  J.  Oh.  102,  20  L.  T.  649, 
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Mr.  Temple  and  Mr,  Freeling,  for  the  children  of  Arthur  Cox        Oobt 
£dmond8on,  contended,  that  those  children  were  entitled  to  the     windbb. 
sliare  which  their  father  would  have  taken,  if  he  had  survived  the 
testator.     They  cited  Smith  v.  Smith  (i),  and  Oibbs  v.  Tait  (2). 

Mr.  SpencCy  Mr.  Russell,  Mr.  Bellamy ,  Mr.  Bacon,  Mr.  Daniel, 
Af  r.  CMyer,  Mr.  Mylney  Mr.  Canknen,  Mr.  Rasch,  Mr.  Phillips, 
and  Mr.  Terrell  appeared  for  the  various  other  parties. 


ThB  VlGB-GHANGBLIiOB  : 

It  seems  plain,  upon  this  will,  that  the  testator  meant  the  same 
persons  to  take  the  whole  of  the  residue,  and  not  one  class  to  take 
one  part,  and  another  a  different  portion.  I  think  that  the  words 
"  due  or  payable"  are  referable  to  the  time  of  the  testator's  death, 
and  that  the  share  of  the  cousin  german  dying  in  *the  testator's  [  *^'^^  3 
lifetime  who  left  issue  belongs  to  his  issue.  That  introduces  a 
difficulty  as  to  John  Howson's  share,  but  I  think  I  may  decide 
that  there  is  no  lapse  as  to  his  share,  and  that  it  falls  into  the 
mass. 

On  the  following  day,  Mr.  Phillips,  who  appeared  for  the 
testator's  widow  and  contended  that  both  shares  had  lapsed,  referred 
to  Gray  v.  Oarman  (8),  Christopherson  v.  Naylor  (4),  and  Viner  v. 
Francis  (6). 

Thb  Yicb-Chancellob  (after  referring  to  Tyiherleigh  v.  Harbin  (6) ) : 

My  impression  remains,  that  the  testator  here  intended  the  whole 
of  the  shares  in  the  residue  to  go  to  the  same  class  of  persons,  the 
right  to  them  to  be  ascertained  at  the  same  time,  and  that  there 
should  be  no  break  or  difference  of  division.  I  think  that  the 
words  ''  due  or  payable,"  which  are  words  susceptible  of  a  variety 
of  interpretations  according  to  the  context  of  the  instrument  in 
which  they  are  found,  ought  in  this  will  to  be  construed  as  having 
reference  to  the  death  of  the  testator ;  although  it  has  been  said  to 
be  difficult,  or  apparently  difficult,  to  reconcile  with  that  construction 
the  sort  of  interpretation  adopted  in  Viner  v.  Francis,  and  other 
cases  of  that  kind,  which  attribute  this  class-description  to  persons 
who  represent  the  class  at  the  time  of  the  death.    It  has  been  said 

(1)  42  B.  B.  203  (8  Sim.  353).        (4)  15  B.  B.  120  (1  Mer.  320). 

(2)  42  B.  B.  136  (8  Sim.  132).        (5)  2  B.  B.  29  (2  Cox,  190). 

(3)  62  B.  B.  107  (2  Hare,  268).        (6)  38  B.  B.  121  (6  Sim.  329). 
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also  that,  if  the  construction  which  I  consider  the  correct  one  be 
adopted,  the  effect  must  be  to  thwart  the  word  *'  said,"  which,  it  is 
contended,  is  used  in  the  will  with  reference  to  the  cousins 
individually.  But  I  am  of  opinion  that  this  word  is  not  of  necessity, 
even  literally,  in  the  way.  The  testator  has  in  the  first  instance 
used  the  words  "  my  cousins  german  :  "  he  afterwards  says,  "  my 
said  cousins."  That  may  as  well  apply  to  cousins  of  the  ♦class 
before  mentioned  as  to  individuals.  I  think  it  may  be  read  either 
way.  No  will,  however,  can  be  properly  interpreted  by  taking  its 
clauses  separately ;  the  whole  must  be  read  in  order  to  obtain  a 
just  interpretation.  And,  doing  so  here,  I  think  that  the  testator 
meant  all  his  first  cousins  living  at  his  death  to  take,  with  this 
single  exception,  that,  if  any  of  his  first  cousins,  living  at  the  date 
of  his  will,  or  born  after  its  date,  should  die  in  his  (the  testator's) 
lifetime,  leaving  issue,  then  the  share  of  the  person  so  dying  should 
go  to  his  issue. 


1844. 

Jvly  23.  24, 

25,  26. 

iiti^.3. 

Knight 
Bbucb,  V.-O. 

[385] 


MEINERTZHAGEN  v.  DAVIS. 

(1  ColL  C.  0.  335—352;;  S.  C.  13  L.  J.  Ch,  457  ;  8  Jur.  973.) 

Upon  the  marriage  of  an  Englishwoman  with  a  citizen  of  the  United 
States,  who  was  temporarily  resident  in  England,  the  fortune  of  the  wife, 
consisting  of  stock  in  the  British  funds,  was  assigned  to  trustees,  who  were 
Englishmen,  and  relatives  of  the  wife,  upon  certain  trusts  for  the  husband 
and  wife,  and  the  issue  of  the  marriage.  By  the  settlement,  power  was 
given  to  the  trustees,  with  the  consent  of  the  husband  and  wife,  to  invest 
the  trust  property  in  the  names  of  the  trustees  or  trustee  for  the  time  being, 
in  the  public  funds  of  Great  Britain  or  America,  or  upon  real  securities  in 
England,  Wales,  or  America ;  and  power  was  also  given  to  the  husband 
and  wife  or  the  survivor,  in  case  the  existing  trustees  should  be  desirous  of 
being  discharged  from  the  trusts,  to  appoint  new  trustees.  After  the 
marriage,  the  husband  and  wife  lived  for  about  five  years  in  England,  and 
then  went  to  reside  permanently  in  America,  having,  previously  to  their 
departure,  appointed  three  Americans  to  act  as  trustees  in  the  room  of  the 
two  original  trustees,  the  trust  property  being  at  the  same  time  transferred 
by  the  English  trustees  into  the  Ameiican  funds  in  the  names  of  the  three 
American  trustees:  Held,  that  this  appointment  of  American  trustees, 
though  not  expressly  authorized  by  the  settlement,  was  valid. 

Upon  the  construction  of  the  power  for  appointing  new  trustees  and  the 
clause  for  the  indemnity  of  the  trustees  contained  in  a  marriage  settlement : 
Held,  that  the  appointment  of  three  new  trustees  in  the  room  of  the  two 
original  trustees  of  the  settlement  was  valid  (1). 

By  a  marriage  settlement,  trusts  of  certain  property  in  the  English  funds 
were  declai*ed  in  favour  of  the  husband  and  wife  and  issue  of  the  marriage. 


(1)  The  statutory  power  of  appoint- 
ing new  trustees  under  the  Trustee 
Act,  1893,  8.  10,  which  applies  retro- 
spectively to  trusts  created  before  as 


well  as  after  the  commencement  of 
the  Act,  authorizes  the  increase  of  the 
number  of  trustees  (s.  10  (2)  (a)),— ■ 
O.  A.  S. 
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The  trasteeB  afterwards  retired  from  the  trust,  haying  transferred  the  whole 
of  the  trust  fund  into  the  American  funds,  in  the  names  of  new  trustees, 
who  were  Americans.  Subsequently,  upon  an  apprehension  by  the  old 
larustees  that  this  transfer  amounted  to  a  breach  of  trust,  the  husband 
deposited  with  them  certain  tobacco  warrants,  which,  by  a  written  agree- 
ment between  the  parties,  the  old  trustees  were  to  be  at  liberty  to  sell,  for 
the  purpose  of  recovering  the  trust  fund,  they,  by  the  same  instrument, 
in  consideration  of  this  security,  agreeing  to  suspend  proceedings  in  America 
for  the  recovery  of  the  trust  fund.  In  pursuance  of  this  agreement  the  old 
trustees  sold  the  tobacco  warrants,  and  invested  the  produce  in  Exchequer 
bills ;  but  it  was  afterwards  decided  by  a  court  of  equity  in  England,  that, 
at  the  time  of  the  execution  of  the  agreement,  no  breach  of  trust  had  been 
committed;  and  that  the  old  trustees  had  then  no  interest  in  the  fund: 
Held,  that,  as  there  was  no  consideration  for  the  deposit  or  agreement,  the 
old  trustees  had  no  right,  as  against  the  husband  or  his  representatives,  to 
retain  the  Exchequer  bills  for  the  benefit  of  the  infant  children  of  the 
marriage. 

In  the  year  1826,  William  Sidney  Warwick,  a  native  and  citizen  of 
Virginia,  but  resident  and  carrying  on  the  business  of  a  merchant  in 
London,  married  Elizabeth  Louisa  Holdsworth,  an  Englishwoman. 

By  a  settlement,  dated  the  4th  April,  1826,  and  made  previously 
to  the  marriage,  the  sums  of  1,260Z.  and  8,0282.  6«.  6d., 
making  together  4,2782.  68.  6d.  Ql.  per  cent.  Consolidated  Bank 
Annuities,  and  the  sum  of  1,7402.  lO^.  82.  per  cent.  Reduced  Bank 
Annuities,  being  the  fortune  of  the  intended  wife,  were  assigned  to 
Benjamin  Goodwin  Davis  and  George  F.  Davis,  [upon  trust  to  get 
in  and  receive  the  same  and  (with  the  consent  in  writing  of  the 
intended  husband  and  wife  and  the  survivor  of  them)  to  invest  the 
same  in  any  of  the  public  stocks  or  funds  of  Great  Britain  or 
America,  or  upon  real  securities  in  England,  Wales,  or  America, 
and  (with  such  consent  as  aforesaid)  to  vary  the  investment 
thereof  and  to  pay  the  income  to  the  intended  wife  for  her  life,] 
without  power  of  anticipation ;  after  her  decease  to  the  intended 
husband  for  his  life,  or  until  he  should  become  bankrupt ;  and,  after 
the  decease  of  the  survivor,  to  apply  the  trust  funds  for  the 
benefit  of  the  children  of  the  marriage  as  tenants  in  common. 

The  settlement  then,  after  regulating  the  fortunes  of  the  children, 
contained  a  proviso,  that  it  should  be  lawful  for  the  trustees,  with 
the  consent  in  writing  of  the  intended  husband  and  wife,  or  the 
survivor,  to  invest  the  trust  fund  in  the  purchase  of  any  fee-simple 
lands  or  tenements  in  England,  Wales,  or  America,  either  of 
freehold  or  copyhold  tenure. 

The  settlement  [contained  the  usual  power  for  the  appointment  of 
new  trastees,  and  directed  that  immediately  after  such  appointment, 
the  trust  estate  should  be  transferred  so  and  in  such  manner  as 
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that  the  same  might  vest  in  such  new  trustee  or  trustees  jointly 
with  the  surviving  or  continuing  trustee  or  trustees,  or  solely,  as 
the  case  might  require,  upon  the  trusts  thereinbefore  declared 
concerning  the  same ;  and  any  one  or  more  of  the  trustees  was 
empowered]  to  allow  to  his  and  their  co-trustee  and  co-trustees, 
all  costs,  charges,  damages,  and  expenses  which  he  or  they  or  any 
of  them  should  or  might  suffer,  sustain,  expend,  or  be  pat  to  in 
or  about  the  execution  of  the  aforesaid  trusts,  or  in  relation 
thereto. 

Shortly  after  the  execution  of  the  settlement,  the  trust  funds 
were  duly  transferred  into  the  names  of  Benjamin  Goodwin  Davis  and 
George  Frederick  Davis,  who  paid  the  dividends  from  time  to  time, 
as  they  became  due,  to  Mrs.  Warwick. 

In  October,  1881,  the  husband  and  wife  addressed  a  letter  to  the 
trustees,  requesting  them  to  transfer  the  property  from  the  British 
into  the  American  funds ;  and  expressing  a  wish,  that,  as  it  would 
be  better,  for  various  reasons,  to  have  trustees  resident  in  America, 
they  would  withdraw  from  the  trust,  and  appoint  Mr.  Abraham 
Warwick,  Mr.  Gorbin  Warwick,  and  Mr.  John  M.  Warwick,  in  place 
of  themselves. 

To  this  request  the  trustees,  as  they  stated  by  their  answer,  did 
not  object;  and  accordingly,  by  an  indenture  executed  by  the 
husband  and  wife,  of  the  first  part ;  the  original  trustees,  of  the 
second  part;  and  the  proposed  three  new  trustees,  of  the  third 
part;  reciting,  that  the  original  trustees  were  desirous  of  being 
discharged  from  the  trusts,  the  parties  of  the  third  part  were 
appointed  trustees  in  their  room.  This  deed  was  executed  on  the  18th 
October,  by  the  parties  thereto  of  the  first  and  second  parts,  and  by 
Abraham  Warwick,  who,  alone  of  the  three  new  trustees,  was  then 
resident  in  England,  and  that  for  a  temporary  purpose  *only  ;  Gorbin 
Warwick  and  John  Marshall  Warwick,  being  resident  in  the  United 
States  of  North  America,  of  which  country  they,  as  well  as  Abraham 
Warwick,  were  citizens. 

Immediately  after  the  execution  of  this  deed  by  the  above- 
mentioned  parties,  the  husband  and  wife  addressed  and  sent  a  letter 
to  the  original  trustees,  requesting  them  to  transfer  the  sum  of 
4,278Z.  68.  6d.  31  per  cent.  Gonsols,  and  1,7402.  lOs.  82.  per  cent. 
Beduced  Annuities,  into  the  name  of  Mr.  Abraham  Warwick  for  the 
purpose  of  being  invested  by  him  in  the  United  States  stock, 
immediately  on  his  arrival  in  America,  in  the  names  of  the  three 
new  trustees.    Accordingly,  on  the  same  18th  October,  the  original 
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rxLstees  transferred  these  two  sums  of  stock  into  the  sole  name  of 
^bir&ham  Warwick,  and  delivered  to  him  the  marriage  settlement 
wad.  deed  of  appointment.  Abraham  Warwick  sold  out  the  stock, 
knd  in  the  following  month  invested  the  proceeds  of  the  sale  in  the 
purchase  of  25,261  dollars  in  the  United  States  9L  per  cent.  Stocks, 
xk  the  names  of  himself  and  the  two  other  new  trustees.  This  stock 
was,  in  1882  and  1888,  with  the  interest  that  had  accrued,  paid  ofif  by 
the  Oovemment  of  the  United  States,  and  the  amount  was,  at  the 
joint  written  request  of  Mr.  and  Mrs.  Warwick,  invested  by  the 
Axnerican  trustees  on  a  mortgage  of  estates  in  the  State  of 
Virginia. 

In  1836,  the  original  trustees  Messrs.  Davis,  having  been  advised, 
that,  in  making  this  transfer,  they  had  committed  a  breach  of  trust, 
requested  William  Sidney  Warwick  to  cause  the  trust  funds  to  be 
re-transferred  into  the  British  funds   in  their  joint  names,  and 
called  upon  him  to  give  them  security  for  such  re-transfer  ;  where- 
upon dock  warrants  for  850  hogsheads  of  tobacco  were  delivered  by 
him  and  his  partner  Thomas  William  Claggett  into  their  hands, 
accompanied  with  the  following  memorandum,  signed  by  the  parties : 
"London,  19th  November,  1886.     We,  the  undersigned  Messrs. 
Warwick  and  Claggett,  have  this  day  delivered  into  the  hands  of  the 
undersigned  Messrs.  George  ^Frederick  and  Benjamin  Goodwin 
Davis,  dock  warrants  for  850  hogsheads  of  tobacco,  described  as 
underneath,  as  security  to  Messrs.  Davis  for  a  sum  not  exceeding 
6,000{.,  being  the  fund  liable  to  a  settlement  made  upon  Mr.  War- 
wick's marriage,  of  which  settlement  the  said  Messrs.  Davis  were 
trustees,  and  which  funds,  or  security  for  the  same,  it  is  understood, 
are  in  the  hands  of  brothers  of  said   Mr.  Warwick,  in  Virginia. 
This  tobacco,  said  Messrs.  Davis  will  hold  as  security  until  the 
expiration  of  twelve  calendar  months  from  the  date  hereof,  when 
they  are  to  be  at  liberty  to  sell  for  the  purpose  of  recovering  the 
trust  funds ;  and,  in  consideration  of  this  security,  the  said  Messrs. 
Davis  agree  to  suspend  proceedings  for  the  recovery  of  said  trust 
fund  from  the  said  Messrs.  Warwick,  in  Virginia ;  and,  upon  pay- 
ment of  this  fund,  they  are  to  deliver  over  said  tobacco  to  said 
Messrs.  Warwick  and  Claggett,  or  their  order ;  and,  if  required,  are 
to  send  Mr.  Warwick*s  brother  a  certificate  that  the  same  has  been 
invested  in  the  Bank  of  England.      It  is  understood  that  the  above 
security  can  be  exchanged  for  any  other  that  may  be  satisfactory  to 
the  aforesaid  Messrs.  Davis." 
On  the  12th  May,   1887,  bl  Jiat   in   bankruptcy   issued  against 
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William  Sidney  Warwick  and  his  partner  Claggett  under  which  ihej 
were  declared  bankrupts. 

The  trust  funds  were  never  restored  to  Messrs.  Davis-  They, 
accordingly,  on  the  15th  December,  1887,  sold  the  tobacco  mentioned 
in  the  warrants;  receiving  from  such  sale,  after  payment  of 
expenses,  the  sum  of  6,6592.  7s.  5(2.,  which  they  laid  out  in  the 
purchase  of  Exchequer  bills. 

The  bill  was  filed  by  the  assignees  under  the  bankruptcy  against  the 
English  and  the  American  trustees,  the  husband  and  wife,  and  their 
three  infant  children ;  and  it  prayed,  that  the  dock  warrants  and 
tobacco  might  be  delivered  up  to  them,  and  that  the  agreement  of 
November,  1886,  might  be  delivered  up  to  be  cancelled ;  and  if  the 
Court  should  be  of  opinion,  that  the  plaintiffs  were  not  entitled  to 
have  *that  relief  until  it  was  ascertained  whether  the  trust  funds 
had  been  duly  invested  in  real  securities  in  America,  or  in  some 
other  security,  according  to  the  provisions  of  the  settlement,  then 
that  it  might  be  referred  to  the  Master  to  ascertain  whether  the 
funds  had  been  so  duly  invested ;  and  if  it  should  appear  that  the 
funds  had  been  so  duly  invested,  then  that  the  Exchequer  hills 
might  be  delivered  up  to  the  plaintiffs;  but  if  it  should  appear 
otherwise,  then  that  the  American  trustees  might  be  decreed  to 
reinvest  the  funds  in  securities  in  this  country  upon  the  trusts  of 
the  settlement,  and  thereupon  that  the  Exchequer  bills  might  be 
delivered  to  the  plaintiffs. 

At  the  time  of  the  filing  of  the  bill,  Mr.  and  Mrs.  Warwick  and 
their  family  were  residing  in  England,  where  their  three  children 
had  been  bom ;  but,  after  putting  in  their  answer,  which  they  did 
in  September,  1887,  they  left  this  country  for  America,  where  they 
stated  it  to  be  their  intention  permanently  to  reside. 

The  cause  now  came  on  for  hearing,  and  the  principal  questions 
were,  first,  whether  the  acts  of  the  English  trustees  amounted  to 
a  breach  of  trust,  so  as  to  render  it  necessary  for  them  to  retain  the 
Exchequer  bills  for  their  own  indemnity ;  and,  secondly,  whether, 
if  that  was  not  necessary,  they  had  not  nevertheless  a  right 
to  retain  them  as  a  security  for  the  infants,  on  the  ground  of 
express  contract  arising  under  the  document  of  the  19th  November, 
1887. 


Mr.  Wigram  and  Mr.  R.  Palmer,  for  the  plaintiff,  after  observ- 
ing, upon  the  first  point,  that  the  appointment  of  the  three  new 
trustees  in  the  room  of  the  original  trustees  was  valid  within  the 
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^naas  of  the  settlement,  and  after  distingnishing  this  case  in  that 
espect  from  Ex  pcarte  Davis  (i),  were  stopped  by  the  Coubt. 

Mr.  Swanston  and  Mr.  Lee^  for  the  defendants  Davis.    ♦    ♦    ♦ 

CsB  Yice-Chancbllob  : 

Tbe  first  question  is,  whether,  immediately  before  the  agreement 
>f  the  19th  November,  1886,  was  made,  Messrs.  Davis  were  under 
iny  liability  as  having  been  trustees  of  the  marriage  settlement  of 
)dr.  and  Mrs.  Warwick,  by  reason  of  the  acts  which  had  been  done, 
in  which  they  participated  or  which  they  allowed.    That  question 
depends,  first,  upon  the  point,  whether  it  was  proper,  when  the  two 
original  trustees  retired,  to  appoint  three  trustees  instead  of  them. 
Generally,  it  is  true,  that  there  ought  to  be  an  adherence  to  the 
original  number  of  trustees,  where  new  trustees  are  substituted. 
This  is  conformable  to  the  presumed  intention  of  the  parties,  where 
nothing  to  the  contrary  appears :  though,  in  the  abstract,  it  may  be 
difficult  to  suggest  much  inconvenience  from  appointing  three 
trustees  to  act  in  the  place  of  two  who  are  dead.    If,  however,  the 
instrument  is  so  worded  as  to  authorize  an  appointment  of  three 
trustees  to  succeed  *two,  of  course,  such  an  intention  appearing 
must  have  effect  given  to  it;  and  I  have  already  expressed  my 
opinion,  that  this  instrument  contains  expressions  which  cannot 
properly  be  interpreted  consistently  with  the  notion,   that  the 
parties  did  not  contemplate  or  foresee  that  there  might  be  an 
appointment  of  three  or  more  trustees  to  succeed  the  two.    Having 
already  alluded  to  those  particular  passages,  I  need  not  repeat 
them.     I  have  considered  the  matter  since  the  case  was  before 
me  yesterday,  and  I  remain  of  opinion,  that,  assuming  the  general 
rule  to  be  as  I  have  stated,  this  instrument  exhibits  upon  the  face 
of  it,  taking  the  whole  of  it  together,  an  intention  to  give  a  per- 
mission that  there  should  or  might  be  appointed  three  trustees.    I 
think,  therefore,  no  liability  on  the  part  of  Messrs.  Davis  arises  on 
that  ground,  having  regard  to  the  particular  form  and  language  of 
this  settlement. 

The  next  objection  is  one  of  a  more  formidable  nature,  namely, 
that  the  three  trustees  substituted  were  American  citizens,  of  whom 
one  only  was  or  is  resident  in  this  country.  His  residence  in  this 
country  must  be  taken  to  have  been  only  for  a  temporary  purpose ; 
^d,  without  deciding  the  general  question,  I  will  assume,  that,  in 

(1)  2  Y.  &  C.  C.  C.  468,  where  there  was  no  special  context,  as  there  was  in 
^  present  case.— O.  A.  8. 
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general,  where  there  is  a  settlement  made  in  England  upon  the 
marriage  of  English  persons,  though  extending  only  to  personal 
property,  and  the  original  trustees  are  English,  it  would  be  an 
imprudent  and  improper  exercise  of  the  power  of  appointing  new 
trustees  to  appoint  foreigners,  or  even  to  appoint  English  persons 
habitually  resident  out  of  England.  But  how  does  the  pr^eni 
case  stand?  It  is  that  of  a  settlement  of  mere  personalty — of 
portions  of  the  British  funds  belonging  to  an  Englishwoman  who 
marries  a  Virginian,  a  citizen  of  the  United  States,  resident  (I  must 
take  it  for  a  mere  temporary  purpose)  in  England,  and  withoat  any 
change  of  domicil  proved  or  alleged  to  have  taken  place.  The 
domicil  of  origin,  as  we  know,  remains  *until  it  is  shown  to  have 
been  lost.  The  mere  fact  of  being  in  a  foreign  country,  or  staying 
in  a  foreign  country,  does  not,  without  more,  change  the  domicil  of 
origin.  I  must,  therefore,  consider,  that,  in  the  present  case,  the 
domicil  of  origin  of  this  gentleman  was  Virginian,  and  has  con- 
tinued so  throughout  his  life  hitherto.  This  being  so,  the  instant 
that  he  married,  and  by  the  very  fact  of  his  marriage,  the  domicil 
of  his  wife  became  Virginian  by  necessity ;  and  the  settlement  being 
thus  made,  in  the  English  form  I  agree,  but  under  circumstances 
rendering  it  probable  and  reasonable  that  the  husband  and  wife 
would  go  to  the  United  States,  and  that  the  children  would  become 
settled  in  the  United  States,  we  find,  in  that  clause  of  it  which 
authorizes  the  change  of  securities,  a  provision  enabling  the  pro- 
perty to  be  invested  in  the  Government  funds  of  America,  (the 
word,  if  used  in  its  largest  sense,  being  applicable  not  to  the  United 
States  only),  or  in  real  securities  in  America,  or  in  the  purchase  of 
lands  in  America. 

It  is  quite  plain,  therefore,  according  to  the  intention  of  the 
parties,  as  expressed  in  this  settlement,  that  the  whole  of  the 
settled  property  might  be  withdrawn  from  the  jurisdiction  and 
power  of  the  Court,  leaving  only  the  persons  of  the  trustees 
answerable ;  and  if  those  persons,  so  remaining  answerable  to  the 
Court,  were  to  show  that  they  had  obeyed  the  settlement  by  placing 
the  funds  within  a  foreign  jurisdiction,  according  to  the  language 
of  the  settlement,  they  would  be  exempt  from  censure.  The  Court 
would  in  such  a  case  have  done  with  them,  inasmuch  as  the  object 
of  the  settlement  would  have  been  fulfilled.  Now,  such  a  case  must 
have  been  contemplated  as  probable,  and  might  most  reasonably  and 
properly  have  occurred.  What  then  appears  ?  The  husband  and  wife 
propose  to  return  to  the  country  of  the  husband — ^to  do  that  which 
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las  reasonable,  and  must  probably  always  have  been  expected. 

see  nothing  in  the  case  to  induce  me  to  *form  any  other  con- 

Ausion,  than  that  return  was  always  contemplated.     The  return  of 

L  man  to  his  own  country  from  a  foreign  land,  in  which  he  is  not 

lomiciled,  ever  has  been,  and  ever  must  be,  contemplated  in  point 

)f  law.     The  husband  and  wife  then  desire  to  have  the  funds, 

according  to  the  terms  of  the  settlement,  invested  in  American 

aeeurities,  in  the  names  of  American  trustees.     The  two  trustees 

resident  in  this  country,  who  are  the  brothers-in-law  of  the  wife, 

OT  connected  with  the  wife's  family,  are  either  desirous  to  be  relieved 

from  the  trust  generally,  or  are  desirous  of  forwarding  the  objects  of 

the  husband  and  wife.    They,  accordingly,  retire  from  the  trust,  and 

in  their  place  are  appointed  three  Virginian  citizens,  relatives  of  the 

husband — English  in  language,  as  I  suppose  the  husband  was — 

English  in  family  origin,  as  the  husband  must  be  taken  to  have 

been,  and,  in  all  respects,  standing  on  the  same  footing  as  the 

busband  himself  did.      Now,  I  am  asked,   upon    a    settlement 

containing  such  clauses,  and  executed  under  such  circumstances, 

to  say  that  this  was,  of  necessity,  an  improper  appointment  of 

trustees.     I  am  of  opinion,  whatever  may  be  the  general  rule,  that, 

in  this  ease,  the  course  pursued  was  proper  and  justifiable ;  but 

when  I  make  the  observation,  it  is  impossible  to  say  that  doubts 

and  difficulties  on  the  subject  might  not  reasonably  have  suggested 

themselves  to  any  counsel  or  adviser.     I  am,  therefore,  not  at  all 

surprised  that  the  learned  gentleman,  so  eminently  capable  of 

giving  good  advice,  to  whom  Messrs.  Davis  referred  on  this  occasion, 

should  have  thought  it  matter  to  be  reasonably  guarded  against, 

and  should  have  recommended  them  to  take  the  security  which 

they  have  done. 

The  next  question  is  as  to  the  safety  of  the  funds.  It  appears 
that  originally  an  irregularity  was  committed  by  Messrs.  Davis,  not 
ill  intended,  in  placing  the  funds  for  a  time  without  any  indemnity 
in  the  sole  custody  of  one  of  *the  new  trustees.  But  from  the 
hands  of  that  single  trustee  the  funds  found  their  way,  as  I  under- 
stand it  to  be  proved,  into  the  names  of  the  three  new  trustees  in 
the  Government  securities  of  America ;  and,  that  being  done,  Messrs. 
Davis,  as  I  think,  were  altogether  delivered  from  all  liability  and 
risk  whatever  under  this  settlement.  At  a  subsequent  period,  how- 
ever, when  years  had  passed  away,  a  difficulty  was  suggested  upon 
the  question  whether  the  power  of  appointing  new  trustees  had 
l>«en  properly  exercised, — a  difficulty  which,  I  repeat,  I  do  not  at  all 
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wonder  should  have  presented  itself  to  the  minds  of  the  advisers  of 
Messrs.  Davis.  That  circumstance  produced  the  paper  which,  in 
the  opening  of  this  case,  was  treated  as  a  paper  of  mere  indeinnitj. 
If  it  is  a  paper  of  mere  indemnity,  there  was,  in  my  opinion,  nothing 
to  indemnify  against.  The  difficulty,  in  my  mind,  is,  whether, 
consistently  with  all  that  I  have  stated,  this  paper  is  a  paper  of 
mere  indemnity — whether  it  is  or  is  not  a  binding  contract,  of 
which  the  infants  have  a  right  to  avail  themselves,  through  Messrs. 
Davis,  for  the  purpose  of  restoring  the  funds  to  the  jurisdiction  of 
the  English  Courts.  Upon  that  part  of  the  case,  and  upon  thai 
part  only,  I  wish  to  hear  the  counsel  for  the  other  parties. 

The  cause  was  argued  on  a  subsequent  day  upon  the  point  last 
referred  to  by  the  Yicb-Chancbllob  ;  and,  for  the  more  especiaJ 
purpose  of  this  argument,  evidence  was  read  on  the  part  of  the 
plaintiffs  to  show  that  the  mortgage  in  Virginia  was  a  satisfactory 
security. 

[On  this  question  the  Yioe-Chanoellor  observed:]  I  have 
considered  it,  and,  in  doing  so,  have  felt  myself  bound  to  bear  in 
mind,  that,  were  the  trust  property  replaced  in  the  English  funds, 
the  right  to  make  an  American  investment  under  the  marriage 
settlement  would  still  remain ;  and  that  Mrs.  Warwick  approves  of 
the  present  investment  in  America,  disapproves  of  the  claim  now 
made  by  the  survivor  of  the  two  original  trustees,  and  by  the 
representatives  of  the  late  Mr.  Davis,  and  supports  the  case  of 
the  plaintiffs;  as  do  her  husband,  and  one  at  least  of  the  new 
trustees. 

If  it  were  now  clear  that  the  present  investment,  the  Virginian 
mortgage,  is  one  authorized  by  the  terms  of  the  settlement,  and  in 
conformity  with  its  trusts,  as  those  terms  and  trusts  are  understood 
in  this  Court,  I  should  feel  no  difficulty.  But  that  point  is  not, 
upon  the  evidence,  clear  to  my  mind ;  though,  I  may  observe  in 
passing,  that  I  *am  not  satisfied  of  the  contrary,  and  that  I  think 
the  substantial  safety  of  the  security  highly  probable.  Whether, 
however,  this  mortgage  is  or  is  not  an  authorized  security,  is  or  is 
not  an  insufficient  security,  I  am,  upon  consideration,  of  opinion 
that  the  plaintiffs,  as  the  assignees  of  Mr.  Warwick,  the  husband, 
and  of  the  house  of  Warwick  and  Claggett,  are  entitled  to  have  the 
Exchequer  bills  delivered  to  them.  It  is,  I  think,  upon  reflection, 
a  necessary  consequence  of  holding,  as  I  do,  that,  before  the  year 
1886  Messrs.  Davis,  and  each  of  them,  had  ceaeed  to  be  under  any 
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liability  in  respect  of  the  trusteeship,  had  ceased  to  have  any  con-    mkinebtz. 
oexion  or  concern  with  it,  had  no  right  to  make  the  demand  which 
produced  the  deposit  and  agreement  of  November,  1886. 

[The  decree  accordingly  directed  that  the  Exchequer  bills  should 
be  delivered  up  to  the  plaintiffs.] 


Davis. 


TRAIL  V.  BULL.  is^*- 

July  U,  12. 
(1  Ck)U.  C.  C.  352—362;  rehearing,  22  L.  J.  Ch.  1082.)  

[This  decision  was  reversed  on  a  rehearing  by  Parkeb,  V.-C,  and  bbuce,  v.-c. 
his  decision  was  affirmed  by  the  Lord  Chancellor  on  appeal,  as       [  352  ] 
reported  in  22  L.  J.  Ch.  p.  1082.J 


FLINN  v.  JENKINS.  mi. 

(1  Coll.  C.  C.  365—366;  S.  C.  8  Jur.  661.)  J^O. 

Under  a  bequest  to  two  for  their  lives  and  then  to  be  equally  divided  ^'''^^''^p 
between  their  children,  on  the  death  of  each  tenant  for  life  his  moiety  *^^'»^  •"  • 
devolves  upon  his  children.  L  "6o  J 

BoBBRT  Flinn,  by  his  will  dated  the  22nd  May,  1880,  disposed  of 
his  property  in  the  following  terms :  "  I,  Robert  Flinn  of  Stacey 
Street,  Compton  Street,  St.  Giles-in-the-Fields,  in  the  county  of 
Middlesex,  carver  and  gilder,  do  will  the  whole  property  belonging 
to  me,  not  named  in  this  my  last  will,  to  my  wife  Sarah  Flinn,  after 
her  paying  the  following  legacies ;  that  is  to  say — The  house, 
No.  3,  Stacey  Street,  I  give  to  my  son  Bobert  Henry  Flinn ;  the 
house  No.  2,  Stacey  Street,  I  give  to  my  son  Henry  Flinn  for  their 
lives,  and  then  to  be  equally  divided  among  their  children.  My 
son  Henry  Flinn  is  indebted  to  me,  money  lent,  2,000/. ;  the 
interest  of  which  he  is  to  pay  to  my  wife  Sarah  Flinn  as  long  as 
she  lives.  The  residue  of  my  remaining  property,  in  the  following 
manner,  except  the  household  furniture,  plate,  and  wearing  apparel, 
trinkets,  &c.,  to  be  at  her  own  disposal,  and  the  remaining  property 
to  be  equally  divided  between  my  two  sons  for  their  lives  only,  and 
then  to  be  equally  divided  among  their  children,  when  of  age. 
appoin  my  son  Robert  Henry  Flinn,  and  my  son  Henry  Flinn, 
executors,  and  my  wife  Sarah  Flinn  executrix." 

The  two  sons  and  the  widow  survived  the  testator.    Both  the 
sons  had  children,  of  whom  all  survived  their  ^fathers  and  the      [  *366  J 

B.B. VOL.  LXVI.  7 


98 


1844.    CH.     1  COLL.  C.  C.  S66. 


[R.n. 


Flikk 
Jenkins. 


widow.  Upon  the  death  of  the  widow,  who  survived  the  two  sons, 
the  present  bill  was  filed  by  the  adult  children  of  Bobert  Henr^ 
Flinn,  against  the  executors  of  the  widow,  the  children  of  Henry, 
and  the  infant  child  of  Robert  Henry,  praying,  that  the  rights  of 
the  parties  under  the  will  might  be  ascertained  and  declared. 

The  questions  raised  were,  first,  whether  the  widow  took  an 
absolute  interest,  or  an  interest  for  life  only,  in  the  residue; 
secondly,  whether  the  children  of  the  sons  took  an  interest  in  the 
houses,  and  an  interest  (if  any)  in  the  residue,  per  capita  or  per 
stirpes ;  thirdly,  if  they  took  an  interest  in  the  residue,  whether  it 
vested  immediately,  or  not  until  they  attained  their  majority. 

Mr.  Spurrier,  for  the  plaintiflfs. 

Mr.  Russell,  Mr.  Metcalfe,  and  Mr.  Malins,  for  the  several 
defendants. 

The  Yice-Ghanoellor  was  of  opinion,  that  the  widow  was  entitled 
to  the  residue  for  her  life  only,  and  that  the  children  of  the  sons 
were  entitled  to  the  shares  of  their  parents  in  the  houses  and  in  the 
residue  per  stirpes.  His  Honour  added,  that  he  was  disposed  to  think 
that  the  shares  of  the  children  in  the  residue  would  not  be  vested 
until  their  majority;  but  that  it  was  unnecessary  to  decide  that 
question  at  that  stage  of  the  cause. 


1844. 
J^dy  25. 

Knight 
Bbucr,  V.-C. 

[367] 


BUEGES8  V.  BUEGESS. 

(1  CoU.  C.  C.  367—369;  S.  C.  8  Jur.  660.) 

A  legacy  given  to  the  testator's  trustees  and  executors  as  a  mark  of  his 
respect  for  them :  Held,  not  revoked  by  a  codicil  appointing  other  trustees 
in  their  room,  and  giving  a  legacy  of  equal  amount  to  the  newly-appointed 
trustees  and  executors,  in  similar  language. 

The  late  Bishop  of  Salisbury,  Dr.  Burgess,  after  certain  specific 
and  pecuniary  bequests  to  his  wife  and  others,  including  the  gift  of 
a  vase  to  his  nephew,  W.  B.  Burgess,  devised  unto  his  said  wife, 
the  Eev.  T.  S.  Bright,  G.  W.  Marriott,  Esq.,  and  the  said  W.  R. 
Burgess,  and  their  heirs,  his  freehold  hereditaments  upon  trust  for 
sale ;  and  also  bequeathed  to  them  his  leasehold  premises  and  his 
personal  estate,  not  specifically  bequeathed,  upon  trust  for  con- 
version; and  directed  them  to  stand  possessed  of  the  proceeds 
arising  from  such  sale  and  conversion  upon  the  trusts  afterwards 
mentioned.     The  testator  then  gave  several  legacies  and  annuities, 
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after  satisfying  which,  he  gave  the  income  of  his  property  to  his      Burgess 

wife  for  her  life ;  and,  after  her  death,  he  bequeathed  various  other      bubgbss. 

legacies;  among  which  occurred  the  following:  To  his  said  nephew 

W.  R.  Burgess  1,000Z.  sterling;  to  a  lady  who  had  lived  with  the 

testator  and  his  wife  some  years  1,000Z.  sterling ;  and  to  each  of  his 

trustees,  T.  S.  Bright,  G.  W.  Marriott,  and  W.  R.  Burgess,  the  sum 

of  loot.,  as  a  mark  of  his  respect  for  them ;  all  which  legacies  he 

declared  to  be  vested  at  his  decease,  though  not  payable  till  the 

decease  of  his  wife.     The  testator  then  gave  2,0001.  upon  trusts  for 

two  of  his  nieces  and  their  respective  husbands  and  families  in  equal 

moieties,  and  the  residue  of  his  property  unto  and  equally  between 

his  sisters  and  nephews  and  nieces  living  at  the  time  of  his  decease. 

And  he    appointed   his    said   wife,  and  the  said   T.    S.   Bright, 

G.  W.  Marriott,  and  W.  R.  Burgess,  to  be  executrix  and  executors 

of  his  will. 

By  a  codicil  to  his  will,  the  testator,  after  reciting,  that,  by  his 
said  will,  he  had  devised  and  bequeathed  unto  his  wife  Margery 
Burgess,  and  unto  the  Rev.  T.  S.  Bright,  G.  W.  Marriott,  Esq.,  and 
to  his  nephew  W.  R.  Burgess,  his  ^freehold  hereditaments,  lease-  [  *368  ] 
hold  premises,  and  personal  estate,  not  specifically  bequeathed, 
upon  certain  trusts,  and  appointed  them  executrix  and  executors, 
revoked  the  said  devises  and  bequests,  and  the  appointment  of  the 
said  T.  S.  Bright,  G.  W.  Marriott,  and  W.  R.  Burgess,  as  trustees 
and  executors  of  his  will,  and  devised  and  bequeathed  his  said 
freehold  hereditaments,  leasehold  premises,  and  personal  estate 
aforesaid,  unto  his  said  wife  Margery  Burgess,  the  Rev.  Liscombe 
Clarke,  Archdeacon  of  Sarum,  and  the  Rev.  Christopher  Fawcett, 
and  the  survivors,  &c.,  upon  the  trusts  expressed  in  his  will,  and 
appointed  them  executrix  and  executors.  He  then  gave  to  each  of 
his  said  trustees  and  executors  Liscombe  Clarke  and  Christopher 
Fawcett  the  sum  of  lOOi.,  in  token  of  his  respect  for  them,  and 
directed  the  same  to  be  paid  at  the  decease  of  his  said  wife. 

One  of  the  questions  in  the  cause  was,  whether  the  legacies  con- 
tained in  the  testator's  will  of  lOOi.  to  each  of  those  whom  he  had 
first  appointed  trustees  jointly  with  his  wife  were  revoked  by  the 
codicil,  which  substituted  other  trustees  in  their  place. 

Mr.  Wigram  and  Mr.  BoyUy  for  the  plaintiflF,  observed,  that, 
in  the  bequest  to  the  persons  who  were  appointed  trustees  and 
executors  by  the  will,  they  were  expressly  called  trustees  ;  and  that 
a  legacy  of  much  larger  amount  having  just  before  been  given  to 
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BuBosss  one  of  them  who  was  the  testator's  nephew,  it  must  be  presumed 
BuROEss.  that  those  legacies  were  given  to  them,  not  in  their  individual  but 
in  their  fiduciary  character,  and,  consequently,  that  the  revocation 
of  their  appointment  as  trustees  was  also  a  revocation  of  the 
legacies  which  had  been  given  to  them  in  that  capacity :  Reed  v. 
Devaynes  (i),  Dix  v.  Reed  (2),  Piggott  v.  Oreen  (8). 

Mr.   Simpkinson,   Mr.   Russell,  Mr.    Toiler^  and  Mr.  Hishp 
[  *369  ]       *Clarke,  for  some  of  the  defendants  in  the  same  interest,  adopted 
the  same  line  of  argument. 

Mr.  Cooper  and  Mr.  Jenkins^  for  the  legatees. 

Mr.  Faber  for  other  parties. 

The  Yioe-Chancellob  : 

Supposing  the  codicil  not  to  have  existed,  the  only  circumstance, 
I  think,  tending  to  create  a  doubt  as  to  the  character  of  the  bequest 
to  the  persons  named  as  trustees  in  the  will  is,  that  which  has  been 
adverted  to,  namely,  that  one  of  the  legatees  is  a  nephew  of  the 
testator,  and  entitled  to  other  benefits  under  the  will.  I  do  noli, 
however,  think  that  circumstance  of  sufficient  weight  to  counter- 
vail the  plain  import  and  effect  of  the  bequest  to  these  gentlemen 
(though  they  were  truly  called  trustees)  as  a  mark  of  the  testator's 
respect  for  them.  As  to  the  codicil,  the  testator  makes  it  with  the 
will  before  him,  and  so  making  it,  he  might  have  revoked  the 
legacies  given  by  his  will.  He,  however,  does  not  do  so.  He  gives 
the  general  property  to  other  persons  upon  the  same  trusts  as  are 
declared  by  the  will,  which  trusts  are  to  pay  the  legacies.  I  think 
it  would  be  too  great  a  stretch  of  refinement  to  say,  that,  because 
other  persons  are  appointed  trustees — because  to  them  also  he 
gives  legacies  equal  in  amount  to  the  former,  in  token  of  his 
respect — therefore,  the  former  legacies  are  revoked.  I  think  that 
these  legacies  are  due. 

(1)  2  K.  B.  48  (2  Cox,  285).  (3)  38  R  E.  83  (6  Sim.  72). 

(2)  24  E.  R.  171  (1  Sim.  &  St.  237). 
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WARD  V.  Thk  society  of  ATTORNIES  (I).  is^^. 

^   '                     July  2^. 
(1  Coll.  C.  C.  :J70— 381.)  

On  a  motion  made  on  behalf  of  the  minority  for  an  injunction  to  restrain   3^^^^^"  .q 
the  majority  of  the  members  of  a  corporation  from  surrendering  their  '    * 

charter,  with  a  view  to  obtain  a  new  charter  for  an  object  different  from 
that  for  which  the  original  charter  was  granted,  the  Court  granted  the 
injunction  until  the  hearing. 

The  plaintififs  in  this  case  were  two  of  the  proprietors  of  shares 
in  the  capital  or  joint  stock  of  the  society  called  the  ''  The  Society 
of  Attornies,  Solicitors,  Proctors,  and  others,  not  being  Barristers 
practising  in  the  Courts  of  Law  and  Equity  of  the  United 
Kingdom."  The  society  was  incorporated  by  a  charter  of 
incorporation  granted  by  his  late  Majesty  King  William  the 
Fourth,  bearing  date  the  22nd  December,  1881,  for  the  purposes, 
as  recited  in  the  preamble  of  the  charter,  of  ''  facilitating  the 
acquisition  of  legal  knowledge,  and  for  better  and  more  con- 
veniently discharging  their  professional  duties."  The  capital  or 
joint  stock  of  the  society  was  to  consist  of  the  sum  of  50,0002., 
divided  into  2,000  shares  of  252.  each,  and  of  such  further  sum, 
not  exceeding  the  sum  of  25,0002.,  as  might,  pursuant  to  the 
resolution  of  any  general  meeting  of  the  proprietors  of  the  society, 
be  raised  by  the  creation  and  sale  of  new  shares  under  the  authority 
contained  in  the  22nd  clause  of  the  charter ;  by  which  it  was 
declared,  that  it  should  and  might  be  lawful  for  the  proprietors  of 
the  society  or  such  of  them  as  should  be  present  either  in  person 
or  by  proxy,  at  any  general  meeting  specially  called  for  the  purpose, 
from  time  to  time,  to  enter  into  a  resolution  to  increase  the  capital 
or  joint  stock  of  the  society  to  any  amount  to  be  specified  in  such 
resolution,  not  exceeding  in  the  whole  the  sum  of  25,0002.,  by  the 
creation  and  sale  of  new  shares  of  252.  each  ;  and,  at  the  meeting 
where  any  such  resolution  should  have  been  entered  into,  the 
number  of  such  new  shares  and  the  manner  in  which  the  same 
should  be  offered  for  sale  or  distributed  amongst  persons  qualified 
by  the  provisions  of  the  charter  to  become  members  of  the  same 
society,  and  the  terms  and  conditions  which  should  be  annexed  to 
the  taking  and  holding  of  such  new  shares,  should  be  fixed  and 
determined  upon ;  and  every  such  resolution,  if  confirmed  by  a 
subsequent  general  meeting  *of  the  proprietors  of  the  said  society,  [  *37i  ] 
should  in  such  case,  but  not  till  then,  be  binding  upon  all 
proprietors  of  the  said  society,  and  the  capital  or  joint  stock  of 

(1)  The  propriety  of  this  decision  is  doubted  in  text-books  of  authority.*— 0.  A.  S. 
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the  society  should  from  time  to  time  be  increased  to  the  amount 
specified  in  such  resolution,  so  as  the  same  should  not  exceed  the 
additional  sum  of  25,0002. 

By  other  clauses  the  proprietors  were  to  share  in  the  stock  in 
proportion  to  their  contributions  thereto,  and  executors  of  deceased 
proprietors  were  enabled  to  assign  the  shares  of  their  testators  to 
qualified  persons ;  but  it  was  provided,  that  no  member  should  ever 
be  capable  of  holding  for  his  own  benefit  more  than  twenty  shares. 

By  the  second  clause  of  the  charter  it  was  declared,  that,  in  case 
the  assets  of  the  society  should  not  be  sufficient  to  discharge  the 
debts,  contracts,  and  engagements  of  the  society,  the  several  pro- 
prietors, as  members  thereof,  should  be  individually  liable  in  their 
persons  and  property  for  such  debts,  contracts,  and  engagements, 
to  the  extent  only  of  the  amount  of  the  unpaid  part  of  the  share  or 
shares  at  that  time  held  by  any  such  proprietor  or  member  in  the 
joint  stock  of  the  society. 

By  the  17th  clause,  the  committee  of  management  had  full  power 
to  do  all  acts  which  should  appear  to  them  necessary  or  fitting  to 
be  done,  ''  in  order  to  carry  into  full  operation  and  effect  the  object 
and  purposes  of  the  said  society,  so  always  that  the  same  be  not 
inconsistent  with,  or  repugnant  to,  the  provisions  of  this  oar 
charter,  or  any  existing  bye-law,  ordinance,  or  regulation,  made, 
ordered,  or  agreed  upon  at  any  general  meeting  of  the  said  society, 
or  the  laws  and  statutes  of  this  our  realm."  And  for  the  govern- 
ment of  the  society,  it  was  by  the  19th  clause  of  the  charter 
declared,  that  the  proprietors  thereof,  or  so  many  of  them  as  should 
think  fit  to  be  present,  should  assemble  and  meet  together  for  the 
election  of  the  committee  of  management  and  auditors,  and  other 
purposes  of  the  society,  once  or  oftener  in  every  year ;  and  that 
the  proprietors  present  at  any  such  general  meeting,  *or  any 
adjournment  thereof,  should  have  full  power  and  authority  to 
declare  a  dividend  or  dividends  out  of  the  clear  surplus  of  the 
income  and  profits  of  the  society,  or  to  withhold  the  same  if  they 
should  think  fit,  or  to  make  any  other  appropriation  of  the  income 
and  profits,  or  any  other  part  thereof,  they  might  think  expedient. 

By  the  20th  clause,  it  was  declared,  that,  *'  at  any  such  general 
meeting,  it  shall  and  may  be  lawful  for  the  proprietors  of  the  said 
society,  or  such  of  them  as  shall  then  be  present,  either  in  person 
or  by  proxy,  to  ordain  and  make  such  and  so  many  bye-laws,  rules, 
orders,  and  ordinances,  as  to  them,  or  the  major  part  of  them, 
shall  seem  necessary,  convenient,  and  proper,  for  the  regulation 
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and  good  government  of  the  said  society,  and  of  the  members  and 
affairs  thereof,  and  for  fixing  and  determining  the  number  of,  and 
the  manner  of  electing,  the  members  of  the  committee  of  manage- 
ment and  auditors  of  the  said  society,  and  the  period  of  their 
continuance  in  office,  and  the  manner  and  time  in  which  any 
vacancies  in  the  committee  of  management,  or  amongst  the 
auditors,  by  death,  resignation,  disqualification,  or  otherwise,  shall 
be  supplied,  and  for  settling  and  fixing  the  terms  and  conditions 
and  the  manner  in  which  persons  not  proprietors  may  be  admitted 
as  subscribers  to  the  hall  and  library  and  other  rooms  of  the  said 
society,  or  any  of  them,  or  any  part  thereof,  and  for  convening  any 
special  meetings  of  the  proprietors,  and  generally  for  carrying  the 
objects  for  which  the  said  society  is  founded  into  full  and  complete 
effect,  with  reasonable  penalties,  fines,  and  amerciaments,  to  be 
contained  in  such  bye-laws,  on  the  offenders,  for  non-performance 
of,  or  for  disobedience  to,  the  same  ;  and  the  said  bye-laws,  rules, 
orders,  and  ordinances,  penalties,  fines,  and  amerciaments,  or  any 
of  them,  from  time  to  time  to  alter,  change,  or  annul,  as  the  said 
general  meeting  shall  think  requisite,  and  to  mitigate  the  same  as 
they  shall  find  cause,  so  as  all  and  singular  such  bye-laws,  rules, 
orders,  and  ordinances,  penalties,  fines,  and  amerciaments,  be 
reasonable,  *and  not  repugnant  or  contrary  to  the  laws  and  statutes 
of  this  our  realm." 

By  the  28rd  clause  it  was  declared,  that,  at  any  general  meeting, 
every  member  should  be  entitled  to  one  vote  for  every  share  held 
by  him,  and  that  the  majority  of  the  votes  of  the  members  present, 
either  in  person  or  by  proxy,  should  decide  upon  all  questions 
propounded  at  such  meeting. 

In  accordance  with  the  provisions  of  this  charter,  the  society  was 
formed,  a  capital  of  50,000/.  was  raised,  and  a  piece  of  land  was 
purchased  in  Chancery  Lane,  upon  which  was  erected  a  building, 
comprising  a  hall  and  library,  and  other  rooms  for  the  purposes  of 
the  institution. 

At  a  special  general  meeting  of  the  society,  held  on  the 
22nd  August,  1848,  the  following  resolutions  were  passed  : 
''  Resolved  unanimously,  that  the  present  charter  of  incorporation 
of  the  society,  with  all  the  rights  and  privileges  thereby  conferred, 
be  surrendered  into  the  hands  of  her  Majesty.  That  the  common 
seal  of  the  society  be  affixed  to  a  proper  deed  or  instrument  for 
effecting  the  surrender  of  the  said  charter,  and  that  such  deed  or 
instrument,  when  duly  sealed,  be  inroUed  in  the  Court  of  Chancery. 
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Ward  That,  in  order  to  prevent  any  question  from  arising  as  to  the 
The  devolation  of  the  corporate  property,  upon  the  dissolution  of  the 
attorhiS  society,  hy  the  surrender  of  the  present  charter,  the  committee  be 
authorized,  previously  to  such  surrender,  to  affix  the  common  seal 
of  the  society  to  all  such  deeds  or  instruments  as  may  be  nec^isary 
for  the  purpose  of  vesting  all  the  property  of  the  said  society,  as 
well  real  as  personal,  in  trustees,  to  be  named  by  the  committeep 
upon  trust  for  the  said  society,  and  to  permit  and  suffer  the  same 
to  be  used  and  enjoyed  for  the  purposes  thereof  until  the  surrender 
of  the  present  ,  charter ;  and  from  and  immediately  after  saeh 
surrender,  and  in  the  meantime,  and  until  a  new  charter  of 
incorporation  shall  be  granted,  upon  trust  for  such  persons  as,  at 
the  time  of  the  surrender  of  the  present  charter,  shall  be  members 
[  *374  ]  of  the  ^present  society ;  and  from  and  immediately  after  the  grant- 
ing of  such  new  charter  of  incorporation,  upon  trust  to  convey  and 
assign  the  same  unto  the  society  incorporated  by  such  new  charter, 
their  successors  and  assigns." 

The  draft  of  a  new  charter  had  been  prepared  by  the  committee 
of  management  of  the  society,  and  contained  the  following  recital : 
''  And  whereas  it  hath  been  represented  to  us,,  that  the  existence  of 
a  capital  or  joint  stock,  in  which  the  several  members  of  the  society 
have  individual  rights  of  property,  and  from  which  they  may  derive 
pecuniary  benefit,  is  no  longer  suited  to,  or  consistent  with,  the 
important  duties  which  have  been  confided  to  the  management  of 
the  society ;  and  that  it  is  expedient  that  the  constitution  of  the 
society  should  be  re-modelled;  and  that  the  members  thereof 
should  not  any  longer  possess  any  individual  right  of  property  in 
its  capital  or  possessions,  nor  be  entitled  to  derive  any  individual 
pecuniary  advantages  from  the  subscriptions,  rents,  and  fees 
payable  to  the  society ;  but  that  the  whole  income  thereof  should 
be  applicable  to  the  purpose  of  promoting  professional  improvement, 
and  facilitating  the  acquisition  of  legal  knowledge." 

It  was  proposed,  that  the  new  charter  should  incorporate  all  the 
present  members,  and  that  the  number  of  members  to  be  elected 
into  the  society  should  be  indefinite.  The  provision  contained  in 
the  second  clause  of  the  existing  charter  was  omitted  in  the  draft  of 
the  proposed  new  charter. 

Of  1,818  shareholders  of  the  society,  who  were  competent  to  vote 
at  the  general  meetings,  it  appeared  that  all  had  expressed  their 
concurrence  in  the  proposed  change  in  the  constitution  of  the 
society   except  twenty-two,   which    latter    number    included   the 


roL.  MVI.1      1844.    CH.     1  COLL.  C.  C.  374—376. 


105 


[)lauitiffs,  who  were  not  present  at  the  meetmg  of  August,  1843. 
Ihey  now  filed  their  bill  against  the  corporation  and  its  secretary, 
praying,  that  the  said  society,  and  the  agents  and  officers  thereof, 
might  be  restrained  from  conveying,  assigning,  or  making  over  the 
real  and  personal  property  of  the  society,  or  any  part  thereof,  *to 
any  person  or  persons,  upon  and  for  the  purposes  mentioned  in  the 
resolutions  of  the  22nd  August,  1848,  or  any  of  such  purposes,  or 
in  any  other  manner,  in  furtherance  of  the  intention  of  the  society 
to  surrender  the  existing  charter ;  and  from  affixing  the  common 
B^l  of  the  society  to  any  deed  or  instrument  for  such  purposes,  or 
any  of  them;  and  from  surrendering  the  existing  charter,  and 
affixing  the  common  seal  of  the  society  to  any  deed  or  instrument 
for  that  purpose  ;  and  from  accepting  a  new  charter,  according  to 
the  said  draft,  or  otherwise  inconsistent  with  the  existing  charter  of 
the  society. 

A  motion  for  an  injunction,  in  accordance  with  the  terms  of  the 
prayer  of  their  bill,  was  now  made  on  behalf  of  the  plaintiffs.  The 
proposed  new  charter  had  been  approved  of  by  the  law  officers  of 
the  Crown. 


Ward 
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Mr.  RusseU  and  Mr.  Jaines  Parker j  for  the  motion : 

The  attempt  made  by  the  defendants  to  change  the  whole  consti- 

tntion  of  this  society,  without  the  consent  of  every  member,  cannot 

be  allowed  by  a  court  of  equity :  AdUy  v.  The  Whitstaple  Company  (i). 

One  of  the  objects  of  this  Society  of  Attomies  is,  ''  the  better  and 

more  conveniently  discharging  their  professional  duties."      The 

building  in  which  the  society  meets  was  intended  for,  and  is  used 

as,  a  place  of  business.    Notices  are  left  there,  and  deeds  kept  in 

places  of  security.    According  to  the  proposed  scheme,  these  objects 

are  to  be  abandoned,  in  favour  of  a  general  and  indefinite  plan  of 

"  professional  improvement."     In  addition  to  which,  a  total  change 

is  to  be  effected  in  the  property  of  the  society.     At  present,  its 

constitution  is  that  of  a  joint-stock  Company,  possessing  a  limited 

namber  of  shares,  upon  which  a  profit  is  contemplated.     Each 

proprietor  is  entitled  to  a  vote  for  each  share  up  to  the  number  of 

twenty.    The  shares  devolve  to  executors  and  legatees,  ^provided, 

that  they  do  not  succeed  to  the  condition  of  shareholders.    But,  if, 

in  pursuance  of  the  new  charter,  an  unlimited  number  of  shares  be 

created,  the  notion  of  proprietorship  is  at  once  put  an  end  to.     The 

resolution  of  August,  1848,  amounts  to  a  notice  of  an  intended 

(1)  11  E.  E.  87  (17  Yea.  315). 
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breach  of  trust ;  it  shows  an  intention  in  certain  persons,  without 
the  consent  of  all  the  parties  interested,  to  alienate  the  trast  propertj 
to  persons  unknown,  who  are  to  hold  it  till  the  time  comes  for 
stripping  the  plaintiffs  of  their  rights.  On  the  plain  principles  of 
this  Court  as  to  trusts,  your  Honour  will  grant  the  injunction. 

Mr.  Wigram  and  Mr.  John  Adams,  for  the  defendants : 
It  is  unreasonable  that  the  wishes  of  the  great  majority  of  the 
members  of  this  society  should  be. thwarted  by  the  proceedings  of 
a  few  individuals :  it  is  more  to  the  interest  of  the  society  that  it 
should  be  devoted  to  professional  improvement,  than  that  it  should 
be  engrossed  in  considering  the  profits  of  shares.  *  *  It  is 
incident  to  the  rights  of  a  corporation  to  resort  to  Parliament  for  a 
change  in  their  constitution  :  Ware  v.  Grand  Junction  Water-works 
Company  (i) ;  [and]  the  majority  of  members  may  direct  the  use  of 
the  corporation  seal :  Com.  Dig.  Franchises,  (F.  11) ;  and  what 
is  there  to  prevent  the  corporation  seal  from  being  set  to  the 
surrender  of  the  charter? 

The  Vicb-Chancbllor  : 

Certain  gentlemen  have  associated  themselves  together  for  the 
purpose  of  founding  an  institution  *'  for  facilitating  the  acquisition 
of  legal  knowledge,  and  for  better  and  more  conveniently  discharging 
their  professional  duties;"  and  they  subscribe  and  pay  consider- 
able sums  of  money  for  carrying  on  the  undertaking.  They  have 
purchased  a  piece  of  land  in  the  county  of  Middlesex,  and  they  have 
caused  to  be  erected  on  it  a  building,  comprising  a  hall  and  library, 
and  other  rooms  for  the  various  purposes  of  the  institution.  On 
this  footing  they  ask  and  obtain  a  charter  of  incorporation  from 
the  Crown,  which,  of  course,  must  be  understood  to  be  for  the 
purposes  that  I  have  mentioned.  It  gives  the  usual  powers  to 
acquire  and  to  alienate  property ;  and  it  is  part  of  the  charter, 
**  That  the  capital  or  joint  stock  of  the  society  to  be  used  and 
applied  in  establishing  and  carrying  on  the  undertaking,  and, 
for  the  purposes  aforesaid,  shall  consist  of  the  sum  of  50,000{. 
sterling,  divided  into  2,000  shares  of  25Z.  each,  and  of  such  further 
sum,  not  exceeding  the  sum  of  25,0002.,  as  may,  pursuant  to  the 
resolution  of  any  general  meeting  of  the  proprietors  of  the  said 
society,  be  raised  by  creation  and  sale  of  new  shares,  under  the 
authority  for  that  purpose  hereinafter  contained."  And  to  the 
(1)  34  E.  R.  126  (2  Bubs.  &  My.  470). 
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iLteni  of  the  50,000Z.,  as  I  anderstand  it,  the  capital  has  been  all 
rovided.  Two  or  three  or  more  of  the  shares  *of  this  society  are 
epresented  by  the  plaintiffs.  The  charter  contemplates  the  possi- 
*ility  or  probability  of  profits  arising,  and  a  division  of  profits 
imong  the  shareholders  who  have  contributed  this  capital.  It 
jives,  however,  power  not  to  the  ordinary  governing  body,  but  to 
he  general  meeting,  **  to  withhold  the  income,  or  to  make  any  other 
appropriation  of  the  income  or  profits,  or  any  part  thereof,  which 
:hey  may  think  expedient." 

Now,  of  course,  such  a  corporation  as  this  must  be  governed; 

and  the  17th  clause  provides  a  committee  of  management:  and, 

among  certain  functions  which  are  detailed,  but  which  it  is  not 

material  now  particularly  to  notice,  they  have  this  general  power: 

"  To  do  all  such  acts  as  shall  appear  to  them  necessary  or  fitting 

to  be  done,  in  order  to  carry  into  full  operation  and  effect  the 

object  and  purposes  of  the  society,  so  always,  that  the  same  be  not 

inconsistent  with,  or  repugnant  to,  the  provisions  of  this  our 

charter,  or  any  existing  bye-law,  ordinance,  or  regulation  made, 

ordered,  or  agreed  upon,  at  any  general  meeting  of  the  said  society, 

or  the  laws  and  statutes  of  this  our  realm."    Now,  certainly,  one 

cannot   imagine  anything  more  repugnant  to  worldly  existence, 

either  natural  or  artificial,  than  death,  whether  natural  or  civil. 

There  is,  however,  a  higher  and  more  extensive  governing  body, 

namely,  the  proprietors  at  a  general  meeting,  the  powers  of  which 

are  defined  by  the  20th  clause  or  section.     '*  At  any  such  general 

meeting,  it  shall  and  may  be  lawful  for  the  proprietors  of  the  said 

society,"  &c.     (His  Honour  here  read  the  20th  section.)     It  thus 

appears  that  the  proprietors  at  a  general  meeting  have  power  to 

ordain  and  make,  and  also  to  alter  and  annul  the  bye-laws,  rules, 

and  ordinances  of  the  society;  but  the  purpose  of  the  bye-laws, 

rules,  and  ordinances,  as  stated  in  the  former  part  of  the  clause  or 

section,  is  "  the  carrying  the  objects  for  which  the  said  society  is 

founded  into  full  and  complete  effect." 

Now,  subject  to  an  observation  that  I  shall  presently  *make,  to 
the  effect  that  I  do  not  mean  to  decide  any  of  these  points  now,  it 
seems  to  me,  that  there  is  nothing  more  said  with  regard  to  the 
use  of  the  common  seal  than  is  here  expressed ;  that  the  use  of  the 
common  seal  is  confided  either  to  the  committee  or  to  the  general 
meeting,  as,  in  different  modes,  and  under  different  circumstances, 
the  governing  bodies  respectively  may  think  fit  to  use  it ;  and  that 
the  powers  of  the  committee  and  of  the  general  meeting  to  direct  the 
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Ward  use  of  the  common  seal  are  limited  by  conditions,  which  are  ineon- 
j^'g  sistent  with  the  notion  of  applying  the  common  seal  for  the  purpose 
SociETTOP  of  procuring  the  annihilation  of  the  society  thus  constitated. 
The  law  allows  a  corporation  having  perpetual  succession  and 
continuance  to  be  constituted ;  the  law  allows  subjects,  with  the 
consent  of  the  Crown,  to  purchase  that  right  from  the  Crown ;  the 
law  allows  individuals  to  acquire  a  beneficial  interest  in  the  preser- 
vation of  such  a  body  so  lawfully  constituted.  And,  if  these  thing? 
be  so,  I  am  not  aware  of  any  principle  of  law  or  equity  which  can 
enable  that  lawfully-constituted  interest,  thus  obtained,  to  be  taken 
away,  without  the  consent  of  every  person  interested,  unless  bj 
means  of  a  condition  to  which  the  original  creation  was  subject. 
I  can  find  no  provision  warranting  this  act  embodied  in  the  creation 
of  the  institution,  and  it  is  plain  that  there  are  persons  interested 
in  the  continuance  of  the  society  who  object.  I  am  not  prepared  to 
say,  that  it  can  be  in  the  power  of  any  person  or  persons,  to  whom 
the  general  authority  of  using  the  common  seal  is  entrusted,  to  use 
it,  without  at  least  the  consent  of  every  member  of  the  corporation, 
for  the  purpose  of  changing  the  nature  of  the  institution. 

It  cannot  be  said  that  it  was  an  immaterial  purpose  of  the  present 
institution,  to  assist  and  advance  the  better  and  more  convenient 
discharge  of  the  professional  duties  of  the  members.  That  is  an 
[  *380  ]  object  totally  sunk  and  relinquished  *upon  the  plan  of  the  new 
institution,  for  which  there  is  substituted  the  general  object  (laud- 
able in  itself,  no  doubt)  of  promoting  professional  improvement. 
General  it  may  well  be  called ;  the  expression  is  so  large,  that  it 
seems  to  me  impossible  to  define  its  limits,  at  least  without  being 
perfectly  assured  of  the  sense  in  which  the  term  is  intended  to  be 
used  by  those  who  use  it. 

The  case,  however,  does  not  stop  here;  for  the  present  institution, 
in  which  the  plaintiffs  before  me  have  lawfully  purchased  a  valuable 
interest,  (a  valuable  interest  in  the  nature  of  property),  does  not, 
as  I  collect,  authoriise  the  possible  introduction  of  any  greater 
number  of  persons  into  the  corporation  than  8,000,  and  at  present 
they  are  under  2,000.  It  is  not  at  all  likely,  considering  the  number 
of  shares  that  each  individual  holds,  that  they  will  exceed  2,000, 
still  less  likely  that  they  will  approach  8,000 ;  but  the  number  of 
8,000  they  cannot,  as  I  am  informed,  and,  as  I  believe,  rightly 
informed,  exceed.  Now,  the  first  point  which  struck  me  upon  this 
proposed  new  charter  is,  that  the  number  of  members  of  the  society 
shall  be  indefinite.    Is  this  object,  from  whatsoever  motives,  for 
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however  good  reasons,  on  the  part  of  men  however  respectable  and 
honourable — is  this  object  one  that  can  be  allowed  to  be  effected 
against  the  consent  of  some  persons  lawfully  interested  in  opposing 
it  ?    It  seems  to  me,  at  present,  not. 

The  two  substantial  objects  of  the  present  application  are,  to 
prevent  the  destruction  of  the  corporation,  and  to  prevent  that 
alienation  of  the  property  of  the  corporation  which  is  proposed  for 
no  purpose  except  its  destruction.  If  such  opinion  as  I  have  at 
present  formed  were  more  favourable  to  the  case  of  the  respectable 
defendants  than  it  is,  I  could  not  allow  the  property  to  be  so 
importantly  affected  before  the  hearing  of  the  cause.  It  seems  to 
me,  that  to  do  so  would,  in  the  strongest  sense  of  the  term,  be  an 
irremediable  act.  How  could  I,  or  any  Court  in  the  ^kingdom, 
restore  these  plaintiffs  to  their  original  position,  if  the  act  now 
Boaght  to  be  restrained  were  done? 

Therefore,  without  pronouncing  any  conclusive  opinion  on  this 
question,  which  is  a  very  important  one, — reserving  to  myself  full 
liberty,  if,  on  further  argument  and  consideration,  it  shall  seem  to 
me  right  to  do  so,  to  decide  against  the  plaintiffs  in  this  case, — I 
see  quite  enough  to  render  it  a  plainly  proper  and  unavoidable 
course  to  grant  the  injunction  as  prayed,  in  this  stage  of  the  cause, 
without  prejudice  to  any  future  question. 


Wabd 

The 
socikty  of 
Attobnies. 


[  ♦381  ] 


THOMPSON 

(1  ColL  C.  C.  381- 


V.  THOMPSON. 

400 ;  S.  C.  8  Jur.  839.) 


The  shares  in  the  London  Oas-light  and  Coke  Company  were  not  within 
the  Statute  of  Mortmain. 

A  testator,  by  his  will,  directed  that  the  fourth  part  of  the  net  annual 
income  of  his  property  (which  was  personal),  should  be  paid  in  quarterly 
payments  to  the  eldest  son  of  E. ;  and  that,  on  his  decease,  the  quarterly 
payment  of  his  annuity  should  be  continued  to  his  heir-at-law ;  and  failing 
the  latter  by  death,  so  on  in  like  manner  as  long  as  there  should  be  an  heir: 
Held,  that  this  was  an  absolute  gift  of  one-fourth  of  the  property  to  the 
eldest  son  of  E.  (see  p.  115). 

The  testator,  by  his  will,  directed  the  income  of  one-half  of  his  personal 
estate  to  be  paid  in  equal  shares  to  the  eldest  sons  of  his  sisters  E.  and  M. 
At  the  date  of  the  will,  an  eldest-bom  son  of  M.  was  living,  but  he  after- 
wards died  in  the  testator's  lifetime,  leaving  a  second-bom  son  of  M. 
surviving  him.  Aiter  his  death,  and  with  knowledge  of  it,  the  testator,  by 
a  codicil,  directed  the  trustees  of  his  will  to  divide  a  certain  sum  among  all 
the  children  then  living  of  his  sisters  E.  and  M.,  with  the  exception  of  the 
two  provided  for  in  his  will :  Held,  that  the  second-born  son  of  M.  took  the 
shai«  given  by  the  will  to  her  eldest  son  (p.  116). 

The  testator,  by  his  will,  directed,  that  a  sum  not  exceeding  50/.  a  year 


1844. 
Ang.  6. 

Knight 
Bbuob,  V.-C. 

[381] 


no  1844.     CH.     1  COLL.  C.  C.  381—382.  [b.1. 

Thompson  should  be  paid  in  quarterly  payments  to  a  literary  man,  preferably  not 

r.  more  than  forty  years  of  age.    By  a  codicil,  he  declared,  that  his  obie;:t 

TuoupSON.  ^^  f^  gjyg  what  little  assistance  he  could  to  a  worthy  literary  person  wb-. 

had  not  been  very  successful  in  his  career,  and,  so  far  as  possible,  to  enaK? 
him  to  assist  in  extending  the  knowledge  of  those  doctrines  in  the  Tancms 
branches  of  literature  to  which  the  testator  had  turned  his  attention  and 
pen  :  Hold,  that,  provided  the  literary  works  of  the  testator  were  consigteiir 
with  religion  and  morality,  this  was  a  charity  to  which  the  law  of  Bnglasd 
would  give  effect  (p.  118). 

A  bequest  of  40/.  a  year  for  the  best  essays  in  statistics,  &c.,  with 
reference  to  the  testator's  writings  on  the  subject :  Held,  valid  (p.  1 19). 

The  testator,  after  directing  the  income  of  his  estate  to  be  divided  into 
moieties,  and  disposing  of  one  moiety  and  making  various  bequests  out  o! 
the  other,  directed  that  the  remainder  of  the  latter  half,  if  any,  should  lie 
given  in  occasional  sums  to  deserving  literary  men,  or  to  meet  expenses 
connected  with  his  manuscript  works  which  he  had  previously  directed  to 
be  printed.  The  trustees  of  the  will  declined  to  aot :  Held,  that  the  gift 
faUed  (p.  120). 

A  testator  first  gave  all  his  property  to  trustees  upon  certain  trusts,  and, 
secondly,  directed,  that  the  trustees,  from  the  commencement  of  the  fiflh 
year  from  the  date  of  his  decease,  should  set  apart  annually  10/.  per  cent. 
upon  the  gross  income  of  his  estate,  to  be  invested  as  additional  capita^  i^ 
some  good  and  valid  medium  of  profit  or  interest,  in  order  that  the  new 
income  derived  from  that  might  go  to  increase  the  benefits  intended  by  the 
former.  He  then  proceeded  to  dispose  of  the  remaining  income:  Held, 
that  no  partial  intestacy  was  created  by  the  direction  as  to  the  10/.  per 
cent.,  but  that  the  dispositions  of  the  bulk  of  his  property  were  to  be 
treated  as  if  it  did  not  exist  (p.  120). 

This  suit  was  instituted  for  the  administration  of  the  estate  of  a 
testator,  Simon  Gray,  who  had  bequeathed  legacies  for  charitable 
purposes.  The  Master  having  reported  that  thirteen  old  shares, 
and  five  new  shares  of  50L  each  in  the  London  Gas-light  and  Coke 
Company,  part  of  the  estate  of  the  testator,  were  pure  personal 
estate,  an  exception  was  taken  to  his  report  by  the  defendants, 
other  than  the  Attorney-Generaly  on  the  ground  that  such  shares 
were  within  the  third  section  of  the  Mortmain  Act,  (9  Geo.  11.  c.  36), 
whereby  it  is  enacted,  that  ''  all  gifts  &c.  of  any  lands,  tenements, 
or  other  hereditaments,  or  of  any  estate  or  interest  therein,  or  of 
any  charge  or  incumbrance  affecting  or  to  affect  any  lands,  tene- 
ments or  hereditaments,"  to  or  in  trust  for  any  charitable  uses, 
which  shall  be  made  in  any  other  manner  or  form  than  by  the  Act 
is  directed  and  appointed,  shall  be  void. 
[  382  ]  By  the  stat.  60  Geo.  III.  c.  clxiii.  s.  1,    *    *   it  is  enacted,  that,  in 

case  the  Crown,  by  charter, "  shall  think  fit,  within  three  years  after 
the  passing  of  this  Act,  to  declare  and  grant,  that  such  and  so  manj 
persons  as  shall  be  named  therein,  and  all  and  every  such  other 
person  and  persons  as  from  time  to  time  shall  be  duly  admitted 
members  into  their  corporation,  shall  be  a  body  politic  and  corporate, 
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Y  the  name  of  *  The  Gas-light  and  Coke  Company,'  to  continue  for    Thompson 
id  during  the  period "  [and  for  the  purposes  therein  mentioned].    Thompson. 

The    2nd  section  enacts,  that  it  shall  be  lawful  for  the  said 
3rporation  to  raise  and  contribute  amongst  themselves  "^a  capital       [  *^^^  ] 
r  joint  stock,  to  be  applied  and  used  in  establishing  and  carrying  on 
be  undertaking  and  purposes  aforesaid,  not  exceeding  the  sum  of 
100,0OOZ.  sterling,  to  be  subscribed  in  shares  of  501.  each.     *     *     * 

By  the  7th  section,  it  is  enacted,  that  the  sum  to  be  so  subscribed 
ihall  be  divided  into  shares  of  502.  sterling  each,  and  that  no  person 
>r  persons  shall  be  a  subscriber  or  subscribers  for  a  less  sum  than 
>0/.  sterling  each,  and  that  all  shares  in  the  joint  stock  and  under- 
taking of  the  said  corporation,  and  in  the  net  profits  and  advantages 
thereof,  shall  be  deemed  personal  estate,  and  not  of  the  nature  of 
real  estate,  and,  as  such  personal  estate,  shall  be  transferable 
accordingly. 

The  Company  was  incorporated  by  charter,  dated  the  80th 
April,  1812.  The  other  Acts  of  Parliament  relating  to  it  are  the 
54  Geo.  in.  c.  cxvi.,  the  69  Geo.  IIL  c.  xx.,  and  4  Geo.  IV.  c.  cxix. 

Mi\   RmseU    and    Mr.   Glasse,  for  some    of    the    excepting 
♦parties.     *     ♦     ♦  [•384] 

Mr.  MaUnSy  Mr.  Welford,  Mr.  Simpkimon  and  Mr.  Hiibback, 
for  others  of  the  excepting  parties  : 

*  *  Knapp  V.  Williams  (i)  and  Ex  parte  The  Vauxhall  Bridge  [  sss  ] 
Company  (2)  apply  to  this  case.  Bligh  v.  Brent  {?)  and  Attorney- 
General  v.  GUes  are  distinguishable.  In  the  latter  case,  as  reported 
in  Shelf ord  (4),  Lord  Cottbnham  proceeded  on  the  ground  that  the 
shareholders  had  only  a  right,  under  the  terms  of  the  statute,  to 
recover  a  per  centage  on  the  profits.  Here,  the  profits  themselves, 
the  original  subject-matter  of  the  shares,  are  an  interest  in  land. 

Mr.  Swanston,  Mr.  Wigram,  Mr.  Bagshawe,  and  Mr.  Austen 
appeared  for  other  defendants. 

Mr.  Txoiss  and  Mr.   Wray,  for  the  Attorney-General,  were 
stopped  by  the  Court. 

The  Vicb-Chancbllor  : 

This    question    relates   to    shares    in    a    trading    corporation, 

(1)  4  B.  K.  252  (4  Ves.  430,  n.).  268). 

(2)  1  G.  A  J.  101.  (4)  42  R.  B.  268  (5  L.  J.  (N.  S.) 
13)  47  B.  B.  420  i2  Y.  &  C.  Ex.  Eq.      Ch.  44). 
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Thompson  constituted  and  regalated  by  a  variety  of  Acts  of  Parliament,  one 
Thompson,  of  which  makes  the  corporation  perpetual,  and  by  one  or  more  of 
which  makes  the  acquisition  of  landed  property  in  fee-simple  br 
the  corporation  is  authorized.  Beyond  the  observations  that  I 
have  made,  it  is  sufficient  for  the  present  purpose  to  refer  with 
particularity  to  some  provisions  of  the  earliest  of  those  Acts.  (His 
Honour  then  read  the  several  sections  of  the  stat.  50  Geo.  III.  [before 
referred  to] ,  and  proceeded  as  follows :) 

I  observe  in  passing, — without  saying  whether  it  is  important,— 
that  this  Act  does  not  simply  provide  that  the  shares  shall  be 
[  ^386  ]  deemed  personal  estate,  (which  would  have  *been  sufficient  for  the 
mere  purpose  of  devolution),  but  it  says — ''shall  be  deemed  personal 
estate,  and  not  of  the  nature  of  real  estate,  and,  as  such  personal 
estate,  shall  be  transferable  accordingly."  I  make  the  remark  in 
passing,  without  saying  whether  I  should  or  should  not  have  decided 
this  case  in  the  same  way  if  those  particular  words  had  not  been 
inserted  in  the  Act.  At  present  it  is  sufficient  to  say,  that,  in  mj 
opinion,  the  words  are  not  to  be  disregarded. 

Now,  shares  thus  constituted  are  the  shares  in  question;  ther 
are  shares  in  a  joint  stock  to  be  contributed  by  various  persons,  who 
are  to  combine  in  raising  the  sum  for  trading  purposes*  Being 
applied  to  trading  purposes,  the  profits  and  advantages  attending 
the  capital  stock  that  may  be  derived  from  trading  are  to  be  divided 
among  the  contributors.  The  only  connexion  of  this  concern  with 
land,  beyond  the  mere  circumstance  that  all  trades  must  be  carried 
on  in  connexion  with  the  earth  on  which  we  live,  is,  that  it  is  to  be 
carried  on  with  the  assistance  of  real  property,  to  be  acquired  by 
the  corporation.  The  shareholders  are  to  have  no  estate  in  the 
real  property,  legal  or  equitable,  but  real  property  is  to  be  held  by 
the  corporation  as  part  of  the  general  mass  of  the  corporate 
property,  real  and  personal,  which  being  held  and  worked  by  the 
corporation,  the  net  profits  are  to  be  divided  by  them  among  certain 
individuals,  not  one  of  whom  has,  legally  or  equitably,  any  right  of 
possession  of  the  land,  or  of  entry  upon  any  portion  of  it.  Speaking 
otherwise  than  technically,  this  would  sound  to  any  unlearned 
person  as  little  like  a  landed  estate  in  a  shareholder,  as  foreign*  in 
respect  of  the  shareholders,  from  any  notion  of  what  is  called 
landed  property,  as  anything  that  one  can  well  imagine.  No  man 
would  think,  certainly,  of  calling  an  extensive  holder  of  gas-light 
shares  a  great  landed  proprietor. 
[  *387  ]  But  it  is  said,  that  property  of  this  description,  because  *ihe 
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profits  are  acquired  by  a  certain  connexion  with  the  earth,  with  the    Thompson 

kid  of  real  estate  held  and  managed  by  the  corporate  body,  who    thompsok. 

-eceive  the  profits,  and  with  them  or  from  them  make  dividends 

imong  the  individual  shareholders,  is,  as  to  the  individual  share- 

txolders  and  their  interests,  a  tenement  or  a  hereditament,  or  an 

estate  or  interest  in  a  tenement  or  a  hereditament,  or  a  charge  or 

incumbrance  upon  a  tenement  or  a  hereditament,  or  an  estate  or 

interest  in  that  charge  or  incumbrance.    Now,  it  is  possible,  that, 

by  an  exceedingly  strict  interpretation  of  the  term,  property  of  this 

description  in  a  shareholder  might,  in  a  sense  and  for  a  purpose, 

be  brought  within  the  range  of  a  portion  of  those  expressions  :  it  is 

possible ;  but  the  question  is,  whether,  upon  a  just  interpretation 

of  the  whole  of  the  Act  of  Geo.  II.,  without  regarding  the  title, 

which  I  do  not  regard  for  this  purpose, — whether,  upon  a  just  and 

rational  collection,  from  the  language  of  the  body  of  the  Act,  of  its 

mtention,  it  is  a  sound  construction  of  this  statute  to  say,  that  the 

expressions  ''  lands,  tenements,  or  hereditaments,"  or  **  charge  or 

incumbrance  affecting  lands,  tenements,  or  hereditaments,"  or 

"estate  or  interest  therein,"  as  used  in  it,  are  words  properly 

applicable  to  a  subject  of  this  description.    I  am  of  opinion,  that 

they  are  not ;  and  without  saying  (nor  is  it  necessary  to  say,  and 

I  hardly  understand  what  the  expression  means)   whether  this 

property  is  pure  personal  estate,  or  not,  I  am  of  opinion,  without 

any  doubt,  that  it  is  property  not  falling  within  the  range  of  any  of 

the  expressions  contained  in  the  stat.  9  Geo.  II.  c.  36,  according  to 

a  just  interpretation  of  the  language  of  that  Act. 

The  cause  now  came  on  for  hearing  for  further  directions,  when       Avg,  7. 
several  questions  on  the  construction  of  the  will  of  the  testator 
were  discussed. 

The  testator,  who  was  a  native  of  Dunse,  in  Scotland,  but  at  the  [  388  ] 
time  of  his  death  resided  in  England,  made  his  will  as  follows : 
.  ''First,  I  give,  devise,  and  bequeath  the  whole  of  my  real  and 
personal  property,  whether  consisting  of  lands,  houses,  public 
iunds,  manuscripts,  or  any  other  thing  whatsoever  or  wheresoever 
situated,  in  trust  for  ever  for  the  purposes  hereinafter  mentioned, 
to  the  gentlemen  respectively  holding  for  the  time  bein^,  and  so 
long  as  they  shall  hold  them,  the  following  offices  in  the  University 
of  Ediu burgh,  (mentioning  certain  professorships),  and  along  with 
them  the  minister  for  the  time  being  of  the  Established  Church  of 
Scotland  in  my  native  town  of  Dunse,  in  the  county  of  Berwick ; 
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Thompson  secondly, — and  this  is  the  manner  which  I  appoint  for  the  distrilm- 
Thompsoh.  ^^^^  o^  *h®  annual  income  of  my  said  property  for  ever, — from  the 
commencement  of  the  fifth  year,  the  above-appointed  trastees  shall 
set  apart  annually  10/.  per  cent,  upon  the  gross  total  income  of 
the  estate,  to  be  invested  as  additional  capital  in  some  good  and 
valid  medium  of  profit  or  interest,  in  order  that  the  new  income 
derived  from  this  may  go  to  increase  the  benefits  intended  by  the 
former.  For  further  explanation  on  this  point,  they  will  consnlt 
a  paper  signed  by  me  on  the  19th  March,  1830,  marked  'Manage- 
ment of  Gray's  Trust  or  Fund.'  (Here  followed  certain  clauses 
marked  respectively  8,  4  and  5.)  6.  The  income  remaining  after 
this  deduction  of  lOZ.  per  cent,  shall  be  divided  into  two  equal  parts. 
7.  One  of  these  I  direct  to  be  divided  into  two  equal  parts  also. 
The  first  of  these  latter,  or  the  fourth  part  of  the  net  annual  income 
remaining  after  deducting  the  aforesaid  101.  per  cent.,  shall  be  paid 
in  quarterly  payments  to  the  eldest  son  of  my  eldest  sister  Elizabetii, 
[  '389  ]  Mrs.  *Thomp8on,  who  shall  add  the  name  of  Gray  to  his  own,  and, 
on  his  decease,  the  quarterly  payment  of  his  annuity  shall  be  con- 
tinued to  his  heir-at-law,  and,  failing  the  latter  by  death,  so  on  in 
like  manner  as  long  as  there  shall  be  an  heir.  And  the  second  of 
these  fourth  parts  of  the  net  annual  income  shall,  in  like  manner,  be 
paid  to  the  eldest  son  of  my  younger  sister  Margaret,  Mrs.  Allan,  and, 
on  his  decease,  to  his  heir-at-law,  and,  failing  the  latter  by  death,  so 
in  like  manner  as  long  as  there  shall  be  an  heir.  These  successive 
annuitants,  both  of  Mrs.  Thompson's  and  Mrs.  Allan's  branch,  shall 
all  be  required  to  add  the  name  of  Gray  to  their  own  name." 

By  a  codicil  to  his  will,  dated  the  15th  June,  1889,  the  testator 
directed  his  trustees  to  draw  from  his  estate  or  property  a  smn 
equal  to  the  amount  of  two  years  of  the  income  left  by  him  at  his 
decease,  adding,  *'  And  they  will  divide  and  distribute  equally,  share 
and  share  alike,  the  said  sum  among  all  the  children  then  living 
of  my  sisters  Elizabeth  Thompson  and  Margaret  Allan,  with  the 
exception  of  the  two  provided  for  in  paragraph  or  clause  7,  within  a 
twelvemonth  after  my  decease,  or  as  soon  as  conveniently  can  be." 
At  the  date  of  the  will,  Elizabeth  Thompson  had  two  sons,  the 
eldest  of  whom  was  the  plaintiff,  and  a  daughter,  all  of  whom 
survived  the  testator.  At  the  same  date,  Margaret  Allan  had 
several  sons  and  daughters,  John  Allan  being  the  eldest  son.  John 
Allan  died  in  July,  1837,  which  was  before  the  date  of  the  codicil 
above  stated ;  and  it  was  admitted  in  the  cause,  that,  at  the  time 
of  making  the  codicil,  the  testator  knew  of  his  death.    The  other 
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children  of  Mrs.  Allan  sarvived  the  testator.     The  testator  died  in     Thompson 
1842,  having  survived  both  his  sisters.  TaoMrsoN. 

The  questions  were,  first,  what  interest  was  taken  in  the  testator's 
property  by  the  respective  eldest  sons  of  Mrs.  Thompson  and  Mrs. 
Allan ;  secondly,  whether,  under  the  bequest  to  the  eldest  son  of 
Mrs.  Allan,  the  person  who  ^was  her  eldest  son  at  the  date  of  the      [  *390  ] 
codicil  and  of  the  death  of  the  testator  was  entitled. 

Upon  this  part  of  the  case,  Seale  v.  Seale{i)  and  Cursham  v. 
Xewland  (2)  were  cited. 

The  Vicb-Chancellor  : 

Subject  to  the  question  as  to  the  construction  and  effect  of  the 
directions  with  regard  to  the  reservation  and  the  qualified  accumu- 
lation of  10{.  per  cent,  on  the  income,  to  which  I  shall  advert 
by-and-by  (3),   the    construction    of    the   testator's    testamentary 
instrnments,  in  the  respects  which  have  been  the  subject  of  argu- 
ment, appears  to  me  to  be  thus:  The  first  question  arises  upon 
the  disposition  of  the  income  of  a  moiety  in  favour  of  the  eldest 
sons  of  the  two  sisters.     It  has  been  properly  stated  by  Mr.  Twiss, 
that  an  absolute  gift  of  the  annual  income  is  an  absolute  gift  of 
the  body  or  subject  from  whence  the  income  arises.      The  testator, 
after  giving  all  his  property,  which,  as  I  understand,  includes 
considerable  personal  estate,  but  does  not  include  any  English  real 
estate,  directs  it  to  be  divided  into  two  equal  parts :  he  then  says, 
**  One  of  these  I  direct  to  be  divided  into  two  equal  parts ;   the  first 
of  these  latter,  or  the  fourth  part  of  the  net  annual  income  remain- 
ing after  deducting  the  aforesaid  101.  per  cent.,  shall  be  paid  in 
quarterly  payments  to  the  eldest  son  of  my  eldest  sister  Elizabeth, 
Mrs.  Thompson,  who  shall  add  the  name  of  Gray  to  his  own ;  and, 
on  his  decease,  the  quarterly  payment  of  his  annuity  shall  be  con- 
tinued to  his  heir-at-law ;  and,  failing  the  latter  by  death,  so  on  in 
like  manner  as  long  as  there  shall  be  an  heir."     The  use  of  the 
word  "  annuity  "  and  the  direction  *for  quarterly  payments  may      [  *'S9i  ] 
be  disregarded.     It  seems  to  me,  that,  according  to  the  true  con- 
struction of  the  instruments,  this  is  a  sujQQciently  plain  gift  of  a 
fourth  part  of  the  property  absolutely  to  the  eldest  son  of  Mrs. 
Thompson.     I  think  that  it  is  not  a  life  estate :  I  think  that  the 

(1)  IP.  Wms.  290.  on  further  directions ;  but  it  has  been 

(2)  50  B.  B.  133  (2  Beav.  145).  thought   convenient  on    the    present 

(3)  See  pogtf  p.    120.     The   Vice-  occasion  to  report  the  various  topics 
CHANCBUiOB    pronounced    judgment  comprised  in  the  judgment  separately. 


at  once  upon  the  whole  cause  as  heard 
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Thompson  words  ''heir-at-law/'  and  the  words  "so  on  in  like  manner,  as 
Thompson.  long  as  there  shall  be  an  heir,"  oaght  to  be  treated  as  mere  words 
of  limitation,  and  as  a  mere  amplification  of  the  notion  of  an 
absolute  interest.  The  person  who  was  the  eldest  son  of  Mrs. 
Thompson  when  the  will  was  made  continaed  to  be  so  at  the 
testator's  death,  and  survived  him. 

With  regard  to  the  other  half  of  the  moiety  of  his  property,  the 
testator  says,  ''And  the  second  of  these  fourth  parts  of  the  net 
annual  income  shall,  in  like  manner,  be  paid  to  the  eldest  son  of 
my  youngest  sister  Margaret,  Mrs.  Allan,  and  on  his  decease  to 
his  heir-at-law;  and,  failing  the  latter  by  death,  so  on  in  like 
manner  as  long  as  there  shall  be  an  heir."  The  observations 
already  made  apply  to  that  share  also,  subject  to  the  question  of 
the  ascertainment  of  the  person.  It  appears  that  the  person  who 
was  the  eldest  son  of  Mrs.  Allan  at  the  time  the  will  was  made 
died  in  the  testator's  lifetime,  a  bachelor.  She  had  a  second  son 
when  the  will  was  made,  who  was  her  eldest  surviving  son  and 
heir-apparent  at  the  time  of  the  testator's  death.  It  is  unnecessaiy 
for  me  to  say  what  I  might  have  thought  right, — if  I  know  what 
I  should  have  thought  right, — had  the  last  codicil,  and  the  admitted 
fact  to  be  taken  in  connexion  with  it,  not  existed.  It  is,  however, 
an  admitted  fact,  that  the  person  who  was  the  eldest  son  of  Mrs. 
Allan  when  the  will  was  made  died  before  the  codicil  of  the  15th 
of  June,  1889 ;  and  it  is  an  admitted  fact,  that,  when  the  testator 
made  the  codicil  of  the  16th  of  June,  1889,  he  knew  of  the  death. 
Considering  that  state  of  circumstances,  and  the  terms  of  the 
[  *392  ]  codicil,  I  am  *of  opinion  that  the  eldest  surviving  son  of  Mrs. 
Allan  became  entitled  to  this  share. 

The  rest  of  the  testator's  will  was  in  the  following  terms: 
"  8.  The  other  remaining  half  of  the  said  net  income  I  direct  to 
be  disposed  of  in  the  following  manner:  1-8.  The  sum  of  50L 
sterling,  more  or  less,  shall  be  annually  distributed,  in  a  weekly 
allowance  of  bread,  among  twelve  poor  old  persons  residing  in  the 
parish  of  Dunse,  with  some  occasional  donations  to  them  and  to 
others.  2-8.  A  sum  not  exceeding  50L  a  year  shall  be  paid  in 
quarterly  payments  to  a  literary  man,  preferably  not  less  than 
forty  years  of  age.  This  man  shall  be  selected  by  the  aforesaid 
trustees,  and  the  annuity  shall  be  continued  to  him  for  life,  unless 
the  trustees  shall  find  reason,  from  his  unfit  or  improper  conduct, 
to  discontinue  him.     8-8.  A  sum  not  exceeding  40/.  a  year  is  to  he 
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given  in  money  or  medals  for  the  best  essays  in  statistics,  politics  or  Thompsoh 
government,  criticism,  and  moral  philosophy,  &c.,  with  reference  Thompson. 
to  the  doctrines  maintained  in  my  writings  on  those  subjects. 
4-8.  The  remainder  of  the  said  half,  if  any,  shall  be  given  in 
occasional  sums  to  deserving  literary  men,  or  to  meet  expenses 
connected  with  my  manuscftpt  works.  9.  And  I  appoint  my  old 
and  tried  friends.  Captain  Isaac  Shaw  and  William  Sewell,  Esq.,  of 
the  Yeterinary  College,  to  act  as  executors  of  this  my  will,  for  the 
purpose  only  of  assisting  in  having  the  whole  of  my  property  put 
into  the  possession  of  my  aforesaid  trustees,  for  the  purposes  above 

stated." 

»  «  «  «  » 

With  respect  to  the  gift  to  the  literary  man,  the  testamentary       [  396  ] 
paper  [referred  to    by   the    testator  in  his   will]   contained  the 
following  directions: 

"  The  Literary  Annuitant :  This  gentleman  must  have  the  votes 

of  four,  at  least,  of  the  five  trustees,  to  render  his  election  good. 

He  is  to  have  the  annuity  as  long  as  he  deserves  it  by  his  good 

conduct,  but  no  longer.     It  is  fair  to  require  the  votes  of  four  at 

least,  also,  to  remove  him.     He  should  preferably  be  at  least  forty 

years  of  age,  but  he  must  be  a  believer  in  Christianity.     This 

is  an  indispensable  qualification.     As  to  the  sect  to  which  he  may 

belong,  that  is  a  matter  of  inferior  consideration ;  but  it  will  be 

better  in  every  point  of  view  that  he  should  be  a  Protestant,  and 

let  him  be  so.     Perhaps  it  may  be  more  desirable  that  he  should 

be  at  least  nominally  a  member  of  either  of  our  two  Established 

Churches;  he  should  be  moderate,   and  not  a  highflyer.     The 

trustees  are  perfectly  capable  of  making  a  due  selection,  and  I  say 

nothing  further  as  to  qualification.     My  object  is  to  give  assistance 

to  a  worthy  literary  person,  who  hath  not  been  successful  in  his 

career,  and  as  far  as  possible  to  enable  him  to  assist  in  extending 

the  knowledge  of    those    doctrines    in  the  various  branches  of 

literature  to  which  I  have  turned  my  attention  and  pen,  in  order 

to  ascertain  what  appeared  to  be  truth,  and  to  teach  it  to  those  who 

would  listen.     Should  any  of  the  manuscripts  be  published,  if  the 

gentleman  chosen  can  *be  useful,  he  should  preferably  be  employed,       [  *396  ] 

and  receive  a  fair  reward  for  his  care  and  trouble.     In  those  cases, 

should  any  such  occur,  in  which  the  subject  is  out  of  his  line,  the 

trustees  will,  of  course,  use  their  discretion  in  employing  some 

other  literary  gentleman,  and  reward  him  liberally  according  to 

circumstanees.     This  is  in  the  spirit  of  the  literary  part  of  the 
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Thompson     fund,  the  object  of  which  is  to  give  what  little  assistance  it  ^U 
Thompson,    afford  to  deserving  literary  men  who  have  not  been  very  successful." 


[  897  ]       The  Vicb-Chancellor,  (after  reading  clause  2-8  of  the  will) : 

Supposing  the  words  "  not  exceeding  -*  out  of  the  case,  an  argu- 
ment  might  possibly  have  arisen  upon  this  clause,  standing  alone, 
as  to  the  question,  whether  this  is  or  is  not  in  the  nature  of  what, 
by  the  English  law,  is  considered  a  charity :  it  might  have  possibly 
been  a  difficult  question,  upon  which  I  say  nothing.  I  think  that 
substantial  assistance  is  afforded  by  the  testamentary  paper. 
(His  Honour  here  read  the  testamentary  paper  as  it  applied 
to  this  part  of  the  case,  laying  considerable  stress  on  the  last 
paragraph.)  My  opinion  is,  that,  supposing  a  certain  property 
devoted  to  this  purpose,  it  is  the  establishment  of  that  which  the 
law  of  England  considers  a  charity, — a  public  purpose  falling 
within  the  definition  of  the  expression  "  charitable  purposes,"  and 
that  the  law  will,  accordingly,  give  effect  to  it.  Understanding  it  to 
be  admitted,  that  the  testator's  writings,  published  and  unpublished, 
contain  nothing  irreligious,  illegal,  or  immoral,  I  have  no  donbt 
that  this  is  a  legal  disposition,  according  to  the  law  of  England. 

Then  the  question  turns  upon  the  words  "not  exceeding;"' and 
I  confess,  that,  but  for  the  case  decided  in  1771, 1  should  have  felt 
great  doubt,  whether,  these  trustees  having  disclaimed  and  declined 
to  act,  there  was  a  gift  of  anything, — whether  there  was  a  certain 
subject  here  devoted  to  this  charity.  But  that  case  having  been 
decided,  I  willingly  avail  myself  of  the  precedent,  and,  therefore, 
hold  this  bequest  to  be  good  to  the  extent  of  502.  a  year,  supposing 
neither  atheism,  sedition,  nor  any  other  crime  or  immorality  to  be 
inculcated  by  the  works.  Subject  to  this  condition,  I  shall  declare 
the  bequest  to  be  valid  according  to  the  law  of  England;  and  I 
shall  also  declare,  upon  the  whole  of  the  testator's  testamentary 
[  *398  ]  instruments  *taken  together,  that  it  was  his  intention  that  this 
charity  should  be  established  in  Scotland.  And  let  it  be  referred 
to  the  Master,  as  in  the  other  case,  to  inquire,  whether,  by  the  law 
of  Scotland,  such  an  institution  can  lawfully  be  established  there, 
and  to  consider  the  best  mode  of  carrying  it  into  effect. 

In  relation  to  clause  3-8  in  the  will,  the  testamentary  paper 
contained  the  following  observations  : 

'* Rewards  or  Prizes  for  Essays:  The  universities  of  Scotland, 
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mj  native  division  of  our  illustrious  isle,  are  deficient  in  prizes  for    Thompson 

the  essays  of  the  young  students  in  literature ;  her  deficiency  in    Thompson. 

wealth,  owing  to  the  thinness  of  her  population,  will  partly,  perhaps 

chiefly,  account  for  this :  fortunately,  that  cause  is  rapidly  giving 

way.    I  trust  the  present  example  (though  but  on  a  small  scale) 

will  be  followed  by  others.     I  am  well  aware  that  the  young  people 

of  Scotland  have  done  very  well  without  such  incentives  to  exertion ; 

still  these  are  useful,  and,  if  well  directed,  may  assist  materially  in 

dispelling  prejudices  and  false  notions  or  theories,  and  in  reaching 

what  is  true.     They  are  also  calculated  to  give  encouragement  to  the 

students,  and  to  afford  them  a  pleasingly  anxious  and  interesting 

sort  of  business  suited  to  their  dispositions.     I  confine  these  prices 

to  Edinburgh,  in  the  first  instance,  not,  however,  excluding  the 

literary  students  of  any  other  university  or  place,  at  home  or  abroad, 

who  choose  voluntarily  to  try  their  pens,  or  strive  for  the  prize, 

because  the  fund  at  first  will  not  admit  of  annual  prizes  to  more 

than  one  university.    ^Should  the  fund  increase,  the  prizes  can  be      C  *899  ] 

extended  to  the  other  universities  of  Scotland,  England,  and  Ireland 

occasionally,  according  to  circumstances." 

The  Yice-Chakcellob,  upon  this  and  the  remaining  parts  of  the 
will,  delivered  judgment  as  follows : 

As  to  the  second  501.  a  year,  that  is  to  be  given  in  prize  medals 
for  essays.  I  have  no  doubt  that  this  also  is  valid  according  to  the 
law  of  England.  The  institution  is  meant  to  take  effect  in  Scotland, 
and  must  have  effect  given  it  in  Scotland,  if  the  law  of  Scotland 
will  allow  it.  The  same  inquiries,  therefore,  mutatis  mutandis,  will 
be  made  with  regard  to  that  as  with  regard  to  the  rest. 

The  next  question  is  as  to  the  residue,  **  if  any."  '*  The 
remainder  of  the  said  half  (if  any)  shall  be  given  in  occasional 
sums  to  deserving  literary  men,  or  to  meet  expenses  connected  with 
my  manuscript  works."  Now,  if  the  words  "  deserving  literary  men  " 
imported  what  we  call  here  a  charitable  intention,  and  if  the  profits 
of  the  manuscript  works  were  also  devoted  to  what  we  call  charitable 
purposes,  perhaps  there  might  be  no  difiSculty ;  but  the  provision 
made  by  him  respecting  the  produce  of  his  manuscript  works  devotes 
a  portion  of  them  to  purposes  not  charitable,  to  the  benefit  of  mem- 
bers of  his  family ;  and  as  the  gift  is  alternatively  "  to  deserving 
literary  men,  or  to  meet  expenses  connected  with  my  manuscript 
works,"  as  the  trustees  do  not  act,  and  as  it  is  plain  they  were  not 
intended  to  take  beneficially,  I  am  of  opinion,  that  this  clause  4-8, 
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the  section  No.  4  in  page  8,  wholly  fails ;  that,  whatever  it  is  which 
was  intended  to  be  given  under  these  words,  it  is  not  disposed  oL 
Therefore,  subject  to  501.  a  year,  if  it  can  be  given,  to  the  literarr 
man,  the  401.  a  year  for  the  essays,  the  prizes,  and  a  provision  out 
of  the  five-fourteenths  for  the  bread  charity,  the  residue  of  this 
moiety  must,  in  my  opinion,  go  as  in  case  of  an  intestacy. 

Then  comes  the  provision  as  to  the  lOL  per  cent.  I  have  been 
throughout  of  opinion,  and  I  remain  of  opinion,  that  that  is  a  mere 
expression  of  a  wish  how  property  absolutely  given  should  be 
employed  by  the  person  to  whom  it  is  absolutely  given,  which,  il 
there  be  nothing  more  in  it,  is  an  ineffectual  expression  of  intention. 
I  am  of  opinion,  therefore,  that  no  partial  intestacy  is  created  by  this 
direction  in  the  will  as  to  101.  per  cent,  upon  his  income,  but  that  the 
direction  is  to  be  treated  as  simply  void,  and,  therefore,  that  the 
dispositions  as  to  the  bulk  of  his  property  under  the  deduction  of 
101.  per  cent,  are  applicable  to  the  bulk  of  his  property  without  a 
deduction  of  102.  per  cent. 

The  Vice-Chancbllor  then  directed  various  inquiries  as  to  the 
extent  to  which  the  testator's  real  property  in  Scotland  was  affected 
by  his  will,  &c. 
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TOUNGHUSBAND  v.   GISBORNE(l). 

( 1  Coll.  C.  C.  400— 402 ;  S.  C.  8  Jur.  750 ;  a£fd.  16  L.  J.  Ch.  355—356 ;  10  Jur.  419.) 

A  trust  for  the  support,  clothing,  and  maintenance  of  an  adult :  Held  to 
be  a  trust  for  his  benefit  generally,  and  to  devolve  to  his  assignees  under 
the  Insolvent  Act,  notwithstanding  a  provision  to  the  contrary  in  the  will 
by  which  the  trust  was  created. 

^^  Francis  Duckinfikld,  by  his  will,  dated  the  17th  June,  1823,  gave 

Ltkdhurst,    certain  real  estates  to  trustees,  upon  trust  to  levy  and  raise  yearly, 

[  400  ]       during  the  life  of  his  brother  John  William  Astley,  one  annuity  or 

yearly  sum  of  4001. ;  and,  in  case  of  his  death  in  the  interval 

between  any  of  the  days  therein  mentioned  for  payment  thereof, 

then  a  proportional  part  thereof  up  to  the  time  of  death.    And  be 

directed,  that  the  annuity  and  proportional  part  aforesaid  should 

be  held  by  his  said  trustees,  upon  trust  for  the  personal  support, 

clothing,  and  maintenance  of  his  said   brother,  so  as  not  to  be 

subject  or  liable  to  the  claims  of  any  person  or  persons  to  whom  be 

[  •ioi  ]      should  attempt  to  charge,  *anticipate,  or  otherwise  encumber  the 

same,  nor  to  his  creditors  under  a  commission  of  bankruptcy  or 

(1)  In  re  Coleman  (1888)  39  Ch.  D.  443,  58  L.  J.  Ch.  226,  60  L.  T.  127. 


V^OI^-    LXVI. 


1844.    CH.     1  COLL.  C.  C.  401—402. 


121 


Bkny  Act  for  the  relief  of  insolvent  debtors,  or  to  his  own  control, 
contracts,  debts,  or  other  engagements.  And  the  testator  declared, 
that  the  said  annuity  should  be  paid  to  his  said  brother  himself 
from  time  to  time,  when  and  after  the  same  should  become  due, 
until  he  should  attempt  to  charge,  anticipate,  or  otherwise  encumber 
the  same,  or  until  any  other  person  or  persons  might  claim  the 
same  ;  and  from  and  after  such  attempt  or  claim,  the  same  should 
1>e  applied  by  his  said  trustees,  or  some  person  under  their  direction, 
for  or  towards  the  personal  support,  clothing,  and  maintenance  of 
bis  said  brother,  and  for  no  other  purpose  whatsoever. 

The  testator  died  in  July,  1885,  and  the  trustees  duly  paid  the 
annuity  to  John  William  Astley  up  to  the  25th  December,  1841. 

On  the  31st  of  May,  1842,  John  William  Astley  took  the  benefit 
of  the  Insolvent  Debtors  Act,  and  the  plainti£fs,  as  his  assignees, 
instituted  this  suit  for  the  purpose  of  obtaining  the  annuity. 

Mr.  Wigram  and  Mr.  Hallett,  for  the  plaintiff,  mentioned  Lord 
V.  Bunn  (i). 

Mr,  BetUes,  for  the  insolvent,  contended,  that  this  was  a  mere 
personal  trust  for  him  ;  and,  not  being  either  an  absolute  interest  or 
an  interest  for  life,  did  not  pass  to  the  assignees.  He  cited  Twopeny 
V.  Peyton  (2)  and  Godden  v.  Crowhurst  (a). 

(Thb  Yicb-Ghakcellob  :  If  I  create  a  trust  for  the  maintenance 
and  clothing  of  a  male  adult  of  sound  mind,  is  it  anything  more 
than  a  general  trust  for  his  benefit  ?) 

Mr.  James  Parker  and  Mr.  ColvUe,  for  the  trustees. 

In  the  course  of  the  argument,  the  Vicb- Chancellor  noticed, 
that,  in  Twopeny  v.  Peyton^  the  gift  was  to  a  man  who,  at  the  time 
of  the  gift,  was  bankrupt  and  insane. 

Thb  Vice-Chancbllor  : 

I  wish  to  be  understood  as  not  giving  any  opinion,  whether  the  two 
cases  cited  by  Mr.  Beaks  are,  or  are  not,  materially  distinguishable 
from  the  present.  If  they  are  not  so,  then  I  must  respectfully 
dissent  from  them.  In  the  present  case,  I  must  say  that  I  have  no 
doubt.  There  is  no  clause  of  forfeiture,  no  clause  of  cesser,  no  limita- 
tion over.  It  is  merely  a  wordy  trust  for  the  benefit  of  the  insolvent, 
attempted  to  be  guarded  from  alienation,  but  vainly  and  ineffectually. 

(1)  60  E.  B.  66  (2  Y.  &  0.  C.  0.  98).  (3)  61  E.  E.  332  (10  Sim.  642). 

(2)  51  E.  E.  301  (10  Sim.  487J. 
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Considering  the  language  of  the  will  and  the  state  of  the  authoriti^, 
I  think  it  reasonable  that  the  costs  should  be  paid  out  of  the  fond. 

[The  insolvent  appealed  from  the  decision,  as  reported  in  15 
L.  J.  Ch.  at  p.  855.] 

Mr.  Wakefield  and  Mr,  Beales  appeared  for  the  appellant. 

Mr.  Hallett,  for  the  respondents. 

The  LoBD  Chancellor  said  that  there  was  no  dispute  as  to  the 
general  rule  of  law  which  was  applicable  to  cases  of  this  kind. 
Property  might  be  given  to  a  party  to  be  enjoyed  by  him  until  he 
became  bankrupt  or  insolvent;  and  if  either  of  those  events 
happened,  the  property  might  be  given  over  to  another  party :  but 
a  person  could  not  create  an  absolute  interest  in  property,  and,  at 
the  same  time,  deprive  the  party  to  whom  that  interest  was  given 
of  those  incidents  which  belonged  to  the  ownership  of  the  estate. 
In  this  case  the  legatee  was  entitled  to  the  whole  benefit  of  the 
property.  The  trustees  were  to  pay  the  annuity  to  him  until  he 
made  some  alienation  of  it,  or  charge  upon  it,  and  it  was  then  to 
be  applied  for  his  support,  and  for  no  other  purpose.  He  was, 
therefore,  entitled  to  all  the  advantage  which  could  be  derived  from 
the  annuity ;  and  the  benefit  of  it  would,  consequently,  pass  to  his 
assignees.  If  the  cases  which  had  been  cited  difi'ered  in  principle 
from  this  decision,  his  Lordship  must  dissent  from  them.  The 
appeal  must  be  dismissed ;  but,  as  the  Yice-Chancellor  appeared 
to  think  the  question  was  a  proper  subject  for  an  appeal,  the  costs 
must  come  out  of  the  fund. 


1844. 
July  13. 

[403] 


[404  1 


FOED    V.    RUXTON(l). 

(1  CoU.  C.  C.  403-409.) 

A  testamentary  direction  that  all  the  testator's  legacies  shall  be  paid 
clear,  means  that  they  shall  be  paid  clear  of  legacy  duty. 

A  testator  bequeathed  to  his  servant  C.  a  legacy  of  6,000/.  He  afterwards 
gave  to  his  servants  who  should  have  been  living  with  him  two  years  at  the 
time  of  his  death  a  year's  wages :  Held,  that  0.,  who  had  been  living  vitli 
the  testator  two  years  at  the  time  of  his  death,  was  entitled  to  a  ^-ear's 
wages  in  addition  to  the  6,000/. 

[By  his  will  dated  the  18th  of  June,  1840,  John  William  Fowler 
made  the  following  bequests :]   "  To  my  wife  I  give  20,000/.  sterling. 
To  my  domestic  Charles  Wood  I  give   6,000/.  sterling.     To  my 
(1)  In  re  Saunder$  [1898]  1  Ch.  17,  67  L.  J.  Ch.  55,  77  L.  T.  450,  C.  A. 
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ervant  Thomas  Hopkins  I  give  600Z.  sterling.  To  my  godson,  the  Ford 
on  of  my  friend  John  Whitcomb,  I  give  500/.  sterling.  To  my  huxton. 
pdson,  the  son  of  my  friend  Patch,  I  give  500Z.  sterling.  To  my 
ervants  who  shall  have  been  living  with  me  two  years  at  the  time 
d  my  death  I  give  each  a  year's  wages,  clear  of  anything  due  to 
.hem  from  me.  To  Miss  Penelope  Hooper  I  give  500Z.  sterling. 
k\\  the  plate,  farniture,  pictures,  books,  linen,  china,  wines, 
carriages,  horses,  and  other  household  things  and  property  of  all 
sorts  and  kinds,  I  leave  to  my  wife  absolutely ;  the  legacies  all  to 
be  paid  clear ;  and  all  the  rest  of  my  monies,  securities  for  money, 
and  property  of  any  kind,  I  leave  to  my  friend  John  Patch,  his 
executors,  administrators,  and  assigns,  upon  trust  and  for  the 
benefit  of  the  objects  of  my  settlement  as  he  may  think  best.  '* 

The  testator  died  in  February,  1841,  leaving  no  child  of  the 
marriage. 

John  Patch,  the  sole  executor  named  in  the  will,  having  declined 
to  take  probate,  the  widow  obtained  letters  of  administration  with 
the  will  annexed. 

The  bill  was  filed  by  the  plaintiff,  an  infant,  as  one  of  the 
co-heirs-at-Iaw  and  next  of  kin  of  the  testator,  against  the  widow, 
and  Patch,  and  the  other  co-heirs-at-law  and  next  of  kin,  and  it 
prayed  that  the  rights  and  interests  of  the  plaintiff  and  the  several 
defendants  in  the  real  and  personal  estate  of  the  testator  might 
be  ascertained  and  declared,  and  for  the  usual  administration 
accounts,  &c. 

After  the  original  hearing,  the  widow  married  J.  H.  H.  Buxton,       [  403  ] 
who  was  accordingly  made  a  defendant. 

The  cause  now  came  on  for  hearing  for  further  directions,  when 
[one  question  submitted  to  the  Court  was]  whether  the  legacies  given 
by  the  testator  were  free  of  legacy  duty.  Another  point  was  also  ^  *^^  ^ 
mentioned,  viz.,  whether  Charles  Wood,  whom  the  Master  found  to 
be  one  of  the  testator's  servants  who  had  been  living  with  him  two 
years  at  the  time  of  his  death,  was  entitled  to  a  legacy  of  a  year's 
wages,  in  addition  to  his  legacy  of  6,000Z. 

Mr.  Wigram  and  Mr,  Osborne,  for  the  plaintiff. 

Mr.  Russell  and  Mr.  Ilaig,  for  the  defendant  Mrs.  Buxton,  [cited 
Gudey.  Mtmfard  (i),  Lotich  v.  Peters  (2),  and Barksdale  v.  Gilliat  (3)]. 

Mr.  Sydenham  Clarke,  for  the  defendant  John  Patch.    ♦    *    * 

(1)  47  B.  E.  436  (2  Y.  &  C.  Ex.  Eq.  (2)  36  R.  B.  357  (1  My.  &  K.  489). 

448).  (3}  18  B.  B.  139  (1  Swanst.  562). 
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Mr,  Colvile,  Mr.  Blower,  and  Mr.  CruUveU  appeared  for  other 
parties. 

[The  report  of  the  judgment  does  not  mention  either  of  the  points 
above  referred  to,  bat  the  following  note  of  the  decree  shows  that 
both  questions  were  actually  decided  at  the  hearing.] 

*  *  Declare,  that  the  legacies  of  the  testator  were  payable  free 
and  clear  of  legacy  duty.  Declare,  *that  the  legatee  Charles  Wood 
became  entitled  to  the  legacy  bequeathed  to  him  as  a  servant  who 
had  been  living  with  the  testator  two  years  at  the  time  of  his  death, 
in  addition  to  the  legacy  of  6,000Z.  bequeathed  to  him  by  the  will. 


1844: 
July  27. 

K3IIOHT 

Bbucs,  V.-C. 

1847. 
June  10, 11. 

Lord 

LYNDHUR8T, 

L.a 

[409] 


THWAITES  V.  FOKEMAN  (1). 

(1  Coll.  C.  C.  409—415 ;  on  appeal,  10  Jur.  483-484.) 

A  testator  directed  his  trustees  to  stand  possessed  of  the  residue  of  his 
estate  upon  trust,  in  the  first  place,  to  pay  what  might  be  due  under  hi^ 
covenant  to  J.  S.,  and  then,  upon  trust,  set  apart  and  invest  a  sufficient 
sum  to  satisfy  certain  annuities  which  he  bequeathed  by  his  will ;  and,  in 
the  next  place,  after  making  such  investment  as  aforesaid,  upon  trust  to 
pay  the  several  pecuniary  legacies  bequeathed  by  his  will.  The  assets  were 
insufficient  to  pay  all  the  legacies  and  annuities  in  full:  Held,  that  the 
annuitants  had  no  priority  over  the  legatees  in  respect  of  payment. 

Hbnry  Thwaitbs,  by  his  will,  dated  the  25th  July,  1889,  appointed 
Bobert  Foreman  and  John  B.  Stapely  the  trustees  and  executors 
thereof,  and  gave  to  them  the  sum  of  750Z.  each  for  their  trouble  in 
the  execution  of  his  will.  And  the  testator,  after  making  various 
specific  devises  and  bequests,  and  after  giving  legacies  to  his  several 
daughters  amounting  in  the  whole  to  about  28,0002.,  legacies  to  his 
grand-children  amounting  to  about  8,000Z.,  various  other  consider- 
able pecuniary  legacies,  (including  a  legacy  of  1,100Z.  to  his  house- 
keeper, which  he  directed  to  be  paid  within  six  months  after  bis 
decease),  then  a  legacy  of  1002.,  and  several  legacies  of  251.  and 
lOZ.  to  his  servants,  (which  he  directed  to  be  paid  as  soon  as 
conveniently  might  be  after  his  decease),  and  after  devising  a  real 
estate  in  fee  to  Bobert  Foreman,  and  giving  him  a  legacy  of  850/., 
(which  he  directed  to  be  paid  within  twelve  months  after  his  decease 
or  sooner),  gave  and  devised  all  his  other  real  estates,  (including  an 
estate  in  Sussex),  and  all  his  monies,  securities  for  money,  goods, 
chattels,  and  personal  estate,  not  thereinbefore  specifically  disposed 
of,  unto  and  to  the  use  of  his  said  trustees,  their  heirs,  executors, 

(I)  In  re  Hardy  (1881)  17  Ch.  D.  798,  50  L.  J.  Ch.  241,  44  L.  T.  49. 
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bdministratorSy  and  assigns,  upon  the  trusts  following ;  (that  is  to     Thwaitbs 
saj),  as  to  the  realty,  upon  trust  to  sell  and  convey  the  same  to  the     forbhan. 
purchasers  thereof,  (in  the  usual  form).      And  as  to  all  debts  and 
aQins  of  money  due  to  the  testator  at  his  decease,  upon  trust  to 
collect  and  get  in  the  same  as  soon  after  his  decease  as  the  same  con- 
veniently might  be,  or  as  the  same  debts,  according  to  the  testator's 
^custom   in  his  lifetime,   ought  to  be  paid.     And  the   testator       [  *^io  ] 
declared  and  directed,  that  his  trustees  should  stand  and  be  possessed 
of  the  monies  arising  from  the  sale  of  his  said  residuary  real  estates, 
and  such  part  of  his  personal  estate  as  thereinafter  directed  to  be 
sold,  and  also  of  the  monies  to  be  collected  and  got  in  as  aforesaid, 
as  the  same  several  monies  should  respectively  be  received  and  got 
iu,  and  also  of  all  such  parts  of  his  residuary  personal  estate  as 
siiould  consist  of  ready  money,  upon  the  trusts  following ;  (that  is 
to  say),  by  and  out  of  the  said  several  monies  and  funds,  in  the  first 
place,  to  pay  what  might  be  due  under  the  testator's  covenant,  or 
otherwise,  to  John  Shore,  and  the  representatives  of  his  late  brother 
Francis  Shore,  deceased,  and  also  all  the  testator's  funeral  and 
testamentary  expenses;    and  then   upon   trust   to  set  apart    or 
appropriate  and  invest  in  their  names  or  name,  upon  Government 
or  real  securities,  (but  the  testator  expressed  his  preference  of  the 
latter),  such  a  sum  or  sums  of  money  as  should  be  sufficient,  by  the 
interest  or  dividends  thereof,  to  answer  an  annuity  of  1002.  per 
annum,  which  he  the  testator  was  bound  to  pay,  to   his  brother 
John,  (since  deceased),  if  the  same  should  remain  payable  at  the 
time  of  his  the  testator's  decease,  an  annuity  of  802.  per  annum, 
which  the  testator  directed  to  be  paid  to  his  niece,  the  daughter  of 
his  brother  John  for  and  during  the  term  of  her  natural  life,  and  an 
annuity  of  202.,  which  the  testator  directed  to  be  paid  to  Thomas 
Martin  for  and  during  the  term  of  his  natural  life ;  and  that  such 
securities  or  monies  so  to  be  respectively  appropriated  or  invested 
should,  when  the  said  annuitants  should  respectively  die,  fall  into 
his  the  testator's  residuary  personal  estate  thereinafter  disposed 
of ;  but  with  full  power  to  his  said  trustees,  if  they  should  think 
proper,  instead  of  making  such  investments  as  aforesaid,  to  purchase 
Government  annuities  to  answer  the  said  several  annuities,  or  either 
of  them  :  and,  in  the  next  place,  after  making  such  investments  or 
purchase  as  aforesaid,  upon  trust  that  *the  trustees  should,  by  and       [  *4ii  ] 
out  of  the  said  monies  and  securities,  pay  the  several  pecuniary 
legacies  given  by  the  testator's  will,  or  which  he  might  thereafter 
give  by  any  codicil  thereto,  as  and  when  the  same  should  respectively, 
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THWAITE8  under  the  directions  of  the  will^  or  such  codicil,  become  payable. 
FoBEMAN.  And,  as  to  the  residue  of  the  said  several  trust  monies  and  aecuritier 
which  should  remain  after  answering  the  trusts  and  purposes  afore- 
said, including  the  funds  and  securities  (if  any)  to  be  set  apart  far  I 
answering  such  annuities  as  aforesaid,  as  the  same  should  fall  iii 
thereto  as  aforesaid,  and  the  accumulations,  if  any,  to  be  raised  and 
made  during  the  first  year  after  his  the  testator's  decease  as  therein- 
after mentioned,  the  testator  did  by  his  said  will  declare  that  the  same 
should  be  in  trust  for  the  daughters  living  at  his  death  of  his  two 
daughters  Jane  Wilcox  and  Charlotte  Gastell,  in  equal  shares  and 
proportions. 

The  testator  then  declared,  that  the  pecuniary  legacies  therein- 
before given  to  his  daughters  should  not  be  paid  to  them,  but  shoulil 
be  held  by  his  trustees,  upon  certain  trusts,  for  their  benefit  and  that 
of  their  issue,  and  for  that  purpose  he  gave  directions  for  the  invest- 
ment of  those  legacies  in  real  securities,  and  declared  at  great  length 
the  trusts  of  such  securities.  He  then  directed,  that  all  the  several 
pecuniary  legacies  thereinbefore  given,  except  such  of  them  as  be 
had  thereinbefore  directed  to  be  paid  at  an  earlier  period,  should  be 
paid  at  the  end  of  one  year  after  his  decease ;  and  that  they  should 
not  carry  interest  until  the  expiration  of  that  period,  and  that  the 
interest  on  the  unpaid  legacies  should  be  computed  from  that  time,  at 
4:1.  per  cent,  per  annum.  And  he  directed,  that  the  legacies  of  750/. 
each  thereinbefore  given  to  his  trustees  should  be  free  of  legacy  dutv. 
And  he  further  directed,  that,  for  the  period  of  one  year  from  the  time 
of  his  decease,  the  dividends  and  interest  of  his  residuary  personal 
estate,  and  the  rents  and  profits  of  his  residuary  real  estates,  or  such 
[  ^412  ]  parts  thereof  as  might  for  the  time  being  remain  unsold,  *and  the 
monies  to  arise  from  the  sale  of  timber  or  underwood  thereupon,  or 
the  surplus  of  such  dividends  and  interest,  rents,  profits,  and  timber 
or  wood  monies,  after  paying  or  providing  as  thereinbefore  men- 
tioned for  the  said  several  annuities  of  lOOZ.,  90L,  and  20Z.,  and  such 
legacies  as  he  had  thereinbefore  directed  to  be  paid  before  the 
expiration  of  one  year  after  his  decease,  should  be  accumulated  at 
compound  interest,  by  and  in  the  names  or  name  of  his  said  trustees 
for  the  purposes  of  his  said  will,  which  accumulations  should  be 
added  to  and  go  along  with  his  said  residuary  personal  estate. 

The  testator  made  a  codicil  to  his  will,  the  effect  of  which  \ras 
merely  to  add  one  pecuniary  legacy  to  those  already  bequeathed. 

The  testator  died  in  January,  1840.      The  executors  proved  his 
will,  and  paid  all  his  debts.      They  also  retained  their  own  legacies 
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)f  7502.  each,  paid  the  legacies  to  the  servants  in  full,  and  made  Thwaiteb 
irarious  payments  on  account  of  the  other  legacies,  exclusive  of  the  foreman. 
annuities.     These  payments  amounted  to  upwards  of  6,0002. 

The  plaintiff,  Elizabeth  Thwaites,  to  whom  the  80Z.  annuity  was 
bequeathed,  received  from  the  executors  on  account  of  her  annuity 
three  several  sums  of  80/.,  152.,  and  102. ;  but  after  March,  1842,  the 
executors  declined  making  any  further  payment  to  her,  on  the 
ground,  as  they  alleged,  of  an  unexpected  deficiency  of  assets. 

The  plaintiff  therefore  brought  her  bill  against  the  executors,  and 
the  several  persons  interested  under  the  will,  praying  accounts  of 
the  real  and  personal  estate  of  the  testator  and  of  his  debts,  and 
that  the  residuary  personal  estate  might  be  ascertained  and  might 
be  applied  in  payment  of  the  legacies  and  annuities,  and  that,  if  the 
same  should  be  insufficient  for  that  purpose,  then  that  the  defendants 
the  executors  might  under  the  circumstances  be  deemed  to  have 
admitted  assets,  and  might  be  decreed  to  make  good  the  deficiency. 

The  executors,  by  their  answers,  stated,  that,  when  they  retained        [  4i3  ] 
their  legacies  of  7502.,  they  fully  expected  that  the  testator's  assets 
would  ultimately  be  sufficient  for  payment  of  all  his  legacies  in  full, 
but  that  they  were  disappointed  in  their  expectations,  from  not 
being  able  to  sell  to  advantage  the  Sussex  estate,  which,  though 
a  fine  estate,  and  consisting  of  upwards  of  1,700  acres,  was  covered 
with  young  timber  unfit  for  present  use,  and  was,  therefore,  difficult 
to  sell.     They  alleged,  that  they  were  unable  to  state  as  to  their 
belief,  or  otherwise,  whether  the  real  and  personal  estate  of  the 
testator  was  insufficient  to  pay  and  satisfy  his  just  debts,  funeral  and 
testamentary  expenses,  and  legacies,  or  whether  the  various  legatees 
and  annuitants  under  the  will  would  have  to  abate  proportionably, 
though  they  trusted,  that,  if  proper  care  were  used  in  the  sale  of 
the  remaining  real  estates,  that  would  not  prove  to  be  the  case. 
They  insisted  on  a  moral,  if  not  a  legal  right  to   retain  their 
legacies  of  750/.,  on  the  ground  that  those  legacies  were  given  for 
care  and  trouble,  and  that  their  doing  so  did  not  amount  to  an 
admission  of  assets.     Upon  taking  a  balance  of  receipts  and  pay- 
ments as  stated  in  the  schedules  to  their  answers,  it  appeared  that 
they  had  in  hand  1,000Z. 
The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Olasse,  for  the  plaintiff,  contended,  first, 
that,  upon  the  true  construction  of  the  will,  the  annuitants  of  30Z. 
and  20/.,  one  of  whom  was  the  plaintiff,  were  entitled  to  priority 
over  all  the  other  legatees.      Secondly,  that,  there    being    an 
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THWAITB8    admission  of  assets  by  the  defendants,  the  plaintiff  was  entitled 

FoBBM AN.     to  an  immediate  decree  for  payment  of  her  annuity,  notwithstanding 

that  the  bill  prayed  that  the  executors  might  be  made  personally 

liable  only  in  the  event  of  a  deficiency  of  assets  after  acconntb 

taken  :  Rogers  v.  Smitten  (i),  Woodgate  v.  Field  (2). 

[  414  ]  The  Yice-Ghangellob  declined  to  make  an  immediate  decree  for 

the  plaintiff,  and  called  upon  the  counsel  for  the  executors  to 
address  themselves  only  to  the  first  point. 

Mr,  Anderdon  and  Mr.  Goodere,  for  the  defendants  the  executors: 

In  Beeston  v.  Booth  (s),  where  the  testator  directed  his  executors 
and  trustees,  after  payment  of  his  debts  and  funeral  expenses, 
in  the  next  place  to  pay  three  pecuniary  legacies,  and  afterwards  to 
raise  and  set  apart  three  other  legacies.  Sir  John  Leach  held,  tiiat 
there  was  no  priority  between  the  two  sets  of  legatees.  So,  here, 
the  words  '*  in  the  first  place"  &c.  are  merely  words  of  enumera- 
tion, and  not  strong  enough  to  show  an  intention  to  give  priority 
to  any  of  the  legacies. 

(The  Vice-Chancbllor  referred  to  Attorney- General  v.  Robins  (4).) 

This    case    is    distinguishable    from    that,    and  from    Stammers 
v.  Halliley  (6). 

Mr.  Tripp  and  Mr.  C.  Ronpell  appeared  for  other  parties. 

Mr.  Rttssellf  in  reply. 

The  Vicb-Chancbllob  : 

Prima  facie,  all  bequests  stand  on  an  equal  footing,  and  it  lies 
upon  those  who  assert  the  contrary,  to  prove  it. 

It  is  not  sufficient  that  the  words  of  the  will  should  leave  the 
question  in  doubt.  They  must  positively  and  clearly  establish, 
that  it  was  the  intention  of  the  testator  that  the  bequests  should 
not  stand  upon  an  equal  footing. 

Now,  in  considering  whether  such  was  the  intention  of  this 
testator,  we  must  recollect  that  words  that  are  merely  introductory 
cannot,  generally,  by  themselves  be  held  to  direct  any  order  of 
payment;  we  should  also  bear  in  mind  an  apposite  observation 
of  Sir  John  Leach,  (I  think  contained  in  Beeston  v.  Booth),  that, 
r  •4]5  ]  unless  the  testator  *  tells  you  himself,  that  he  believes  the  assets  to 
be  insufficient,  you  must  attribute  to  him  the  notion  that  he  has 

(1)  44  B.  E.  289  (2  Keen,  598).        (4)  2  P.  Wms.  23. 

(2)  62  H.  B.  81  (2  Hare,  211).        (5)  56  E.  E.  2  (12  Sim.  42). 

(3)  20  B.  E.  287  (4  Madd.  161). 
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Lssets  sufficient  to  satisfy  all  the  bequests  that  he  makes  (i) ;  and,  th whites 
f  you  attribute  that  notion  to  him,  you  cannot  well  infer,  that  he  forsmak. 
ntended  to  make  provision  for  an  order  of  payment  applicable 
mly  to  the  case  of  the  assets  being  insufficient.  I  was  much  struck 
R^ilh  the  words  of  this  will  when  I  first  read  them.  I  have  since 
considered  them,  and  looked  at  several  of  the  authorities,  and  my 
impression  is,  that  the  words  are  not  strong  enough  to  establish 
the  priority  which  has  been  contended  for,  especially  when  the 
parallel  expressions  in  Beeston  v.  Booth  are  considered. 

It  is  perhaps,  also,  not  altogether  unworthy  of  notice,  though  the 
observation  may  be  slight,  that  the  clause  in  the  latter  part  of  the 
will,  in  which  the  testator  directs  the  accumulation  of  the  surplus 
dividends,  rents,  and  profits  for  one  year  after  his  decease,  classes 
ibe  annuities  with  those  legacies  which  are  payable  within  that  time. 

Upon  the  whole,  I  think,  that,  with  respect  to  the  question  of 
priority,  the  utmost  e£fect  that  can  be  given  in  favour  of  the  plaintiff 
to  the  language  of  the  will,  on  which  she  relies,  is  to  say,  that  it 
creates  a  doubt  as  to  the  intention;  but  this,  as  I  have  already  said, 
is  not  sufficient  to  change  the  general  rule  as  to  the  order  of  bequests. 

[From  this  decision  the  plaintiff  appealed.     The  appeal  was 
heard  on  June  10,  11,  1847,  as  reported  in  10  Jurist,  488.] 
• 

[After  disposing  of  a  question  which  is  not  material  to  this         1847. 
report,  the  Lord  Chancellor  said :]  Jum^  il. 

As  to  the  main  question,  that  of  priority,  I  must  be  quite  satisfied  ^  ^^  ^^'  *®*  ^ 
that  it  was  the  intention  of  the  testator  that  the  plaintiff  was  to  have 
a  preference:  unless  I  am  so,  I  cannot  consider  that  it  is  established. 
I  think  the  directions  in  the  will  amount  to  no  more  than  this: 
"  First,  I  direct  so  and  so ;  secondly,  I  direct  so  and  so ;  next  I 
direct  the  payment  of  legacies ;  and  then,  after  all  this,  my  executors 
are  to  divide  the  residue."  This  does  not  establish  a  priority.  I 
do  not  think  much  stress  either  is  to  be  laid  on  what  Mr.  Parker 
has  relied  on,  viz.,  the  fact  that  the  testator  classes  the  annuities 
^ith  debts.  The  case,  then,  is  not  made  out  to  show  that  the 
testator  intended  to  give  a  preference  to  the  plaintiff  over  the  other 
legatees ;  and  unless  I  am  satisfied  on  this  point,  I  should  not  be 
justified  in  allowing  the  plaintiff's  claim.  I  concuri  therefore,  with 
the  Viob-Ghancellor,  and  the  appeal  must  be  dismissed  with  costs. 

(1)  SoBpt  (U  facuUaUbuB  8ui$,  ampliua  quam  ik  iU  est,  sperant  homines,      (Insti 
lib.  1,  tit.  6,  sect.  3.) 
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1844.  HAKKIS  V.   DAVIS  (1). 

July  \2,  26,  ^   ' 

27.  (1  Coll.  C.  0.  416—428 ;  S.  0.  9  Jur.  269.) 

*  A  testator,  by  a  will  made  since  the  stat  1  Vict.  c.  26,  after  diiecdii^ 

Kmioht  payment  of  his  debts  and  bequeathing  several  specific  articles  of  plate  to 

Bbuce,  y.-C.  his  sister  L.,  desired  that  all  his  other  plate,  jewellery,  books,  pictures,  and 

[  416  ]  other  property,  except  freehold  and  leasehold  property,  should  be  sold,  and 

the  produce,  after  deducting  funeral  and  other  expenses,  be  divided  il 
equal  parts  amongst  L.,  M.,  N.,  O.,  and  P.  He  then  directed  that  hi» 
freehold  house  and  his  leaseholds  (some  of  which  were  held  for  years,  and 
others  for  years  determinable  on  lives)  should  be  kept  in  hand  and  let  to 
the  best  advantage,  and  the  produce  be  divided  every  half-year  to  the 
above-named  L.,  M.,  N.,  O.,  and  P.,  or  to  their  lawful  heirs ;  and,  in  case 
of  there  being  no  heir,  the  share  or  shares  to  be  divided  in  equal  paite 
among  the  surviving  legatees.  The  testator,  at  his  death,  left  L.  his 
heiress-at-law  and  sole  next  of  kin.  M.,  N.,  0.,  and  P.  were  not  related 
to  L.,  but  were  related  to  and  capable  of  inheriting  from  each  other.  IL 
died  unmarried  in  the  testator's  lifetime :  Held,  first,  that  M.'8  share  oi  the 
residuary  personal  estate  lapsed  for  the  benefit  of  the  next  of  kin.  Secondly, 
that  M.'s  share  of  the  freehold  property  did  not  lapse,  but  went  to  the  sur- 
viving devisees;  the  words  '* heir  *'  and  "  lawful  heirs  "  referring  to  heirs 
of  the  body,  and  **  or  "  being  construed  **  and."  Thirdly,  that  M.'s  share 
of  the  leaseholds  for  years  lapsed  and  fell  into  the  residue,  the  words  ''there 
being  no  heir"  referring  to  an  indefinite  failure  of  issue,  and  the  word 
••stirviving"  meaning  **  other." 

A  testator,  by  a  will  made  since  the  stat.  1  Vict,  c  26,  bequeathed  the 
residue  of  his  personal  estate  and  certain  freehold  and  leasehold  estates  in 
equal  shares  to  L.,  M.,  N.,  0.,  and  P.  In  a  subsequent  part  of  his  will  he 
bequeathed  to  H.  one-half  of  the  legacy  named  to  each  of  the  other 
legatees ;  (that  is  to  say),  one-half  what  his  brother  M.  ought  to  receive. 
By  a  codicil  the  testator  declared  as  follows:  '*!  revoke  all  that  i»rt 
written  in  my  former  will  which  leaves  a  legacy  to  H.,  written  m  my  will 
on  the  32nd  and  33rd  lines:"  Held,  that,  by  force  of  this  revocation, 
the  will  was  to  be  read  as  if  the  gift  to  H.  were  not  in  it ;  oonsequentiT. 
that  such  revocation  enured  to  the  benefit  of  the  other  devisees  and  legatees. 

Mybr  Solomon,  by  his  will,  dated  the  80th  August,  1838,  directed 
his  executors,  after  his  funeral  expenses  and  lawful  debts  were  paid, 
to  distribute  certain  money  to  the  poor,  and  after  bequeathing  t\ro 
parchment  scrolls  of  the  (Mosaic)  law  written  by  him,  together 
with  their  silver  appendages,  to  the  Synagogue  in  St.  Alban's  Place, 
proceeded  with  his  will  as  follows  :  ''I  do  bequeath  to  my  beloved 
sister  Phoebe  Levy  all  my  furniture,  wearing  apparel,  family 
portraits,  china,  silver  tea  and  milk  pot,  sugar  basin,  twelve  tea 
and  twelve  table  spoons,  two  pair  of  silver  salts,  soup  ladle«  a  pair 
of  old  plain  silver  candlesticks.  J  desire  that  my  other  plate, 
jewellery,  books,  pictures,  remaining  Hebrew  scrolls  not  my 
writing,  and  other  property  not  here  explained,  except  freehold 
or  leasehold  property,  to  be  sold,  and  the  produce,  after  deducting 

(1)  Sykts  V.  SyktB  (1868)  L.  E.  3  Oh.  301,  37  L.  J.  Ch.  367. 
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faneral  and  other  expenses,  as  expressed  above,  to  be  divided  in       Harris 

equal  *parts  to  names  as  hereby  follow  :  To  my  dear  sister  Phcebe       da^vis. 

Levy,  Myer  Davis,  Frederick  Davis,  Sarah  Davis,  Rachel  Davis,       [  "417  ] 

Esther  Davis,  children  of  Charles  and  Elizabeth  Davis,  Moses 

Moses  son  of  Smaycha  and  Polly  Moses,  Sarah  Harris,  Samuel 

Harris,  Senicha  Harris,  children  of  Henry  and  Elizabeth  Harris ; 

but  to  the  minors  above  named,  their  shares  to  be  to  interest  until 

they  become  of  age ;  or  should  they  marry  before  that  period  one 

of  our  holy  religion,  it  shall  then  be  in  the  power  of  my  executors 

to  pay  them  their  share  as  above  described.     The  freehold  house 

situate  in  Little  Queen  Street,  Westminster,  as  also  my  leaseholds, 

under  the  Crown  or  otherwise,  to  be  kept  in  hand,  and  be  let  to  the 

best  advantage,  and  the  produce  to  be  divided  every  half-year  to 

the  above-named  Phcebe  Levy,  Myer  Davis,  Frederick  Davis,  Sarah 

Davis,  Bachel  Davis,  Esther  Davis,  Moses  Moses,  Sarah  Harris, 

Samuel  Harris,  Senicha  Harris,  or  to  their  lawful  heirs,  and  in 

case  there  being  no  heir,  then  the  share  or  shares  to  be  divided  in 

eqoal  parts  amongst  the  surviving  legatees.    And  I  do  hope  that 

my  legatees  and  their  heirs  will  not  depart  from  and  quit  our  holy 

faith  as  becomes  a  good  Jew,  so  long  as  he,  she,  or  they  shall  be 

folly  entitled  to  this  my  bequest ;  but  if  any  of  the  above-named 

or  their  heirs  shall  be  proved  satisfactorily  to  the  executors  or 

trustees  for  the  time  being  as  having  departed  from  our  holy 

Mosaical  religion,  in  that  case  it  shall  be  the  duty  of  the  executors 

or  trustees  for  the  time  being  to  withhold  his,  her,  or  their  shares  or 

dividends,  and  pay  the  same  in  equal  parts  to  the  others  as  named 

above  remaining  and  continuing  in  holy  faith.     I  do  also  bequeath 

onto  Henry  Moses,  at  present  in  America,  one-half  of  the  legacy 

named  to  each  of  the  other  legatees,  (that  is  to  say),  one-half  of 

what  his  brother  Moses  Moses  may  receive."     The  testator  then 

appointed  Charles  Davis  and  others  to  be  his  executors. 

The  testator  made  a  codicil  to  his  will,  dated  the  4th  ''^ July,  1840,  [  *418  ] 
which  was  partly  in  these  words :  ''  In  this  codicil  I  revoke  all  that 
part  written  in  my  former  will  dated  9th  Elul,  5598,  answering  to 
the  English  month  80th  August,  which  leaves  a  legacy  to  Hejory 
Moses,  now  in  America,  written  in  my  will  on  the  82nd  and  88rd 
lines.  1  also  bequeath  unto  my  good  friend  Charles  Davis,  for  his 
great  attention  to  me,  SOL,  &c.  Done  this  4th  day  of  July, 
answering  to  the  12th  day  of  Thamu,  in  the  year  5600  of  the 
Hebrews." 
Moses  Moses,  one  of  the  legatees  named  in   the  will,  died,  a 

9—2 
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HiBBis  bachelor,  in  the  lifetime  of  the  testator,  that  is  to  say,  on  the  16th 
Davis.       November,  1840. 

The  testator  died  on  the  80th  December,  1840,  leaving  Phoebe 
Levy,  his  sister  and  heiress-at-law,  and  also  his  sole  next  of  kin. 

The  bill  was  filed  by  the  children  of  Henry  and  Elizabeth  Harris, 
against  the  executors,  and  against  Phcebe  Levy  and  the  children  of 
Charles  and  Elizabeth  Davis ;  and  it  prayed  that  the  trusts  of  the 
will  might  be  carried  into  execution. 

The  cause  now  came  on  for  hearing,  for  further  directions.  It 
appeared  from  the  Master's  report  that  the  leasehold  estate  consisted 
of  two  messuages  and  land  in  Pall  Mall,  held  for  a  term  of  ninety- 
nine  years  from  July,  1827,  and  a  leasehold  house  and  garden  in 
Eennington,  held  for  a  term  of  ninety-nine  years  from  January, 
1848,  determinable  on  the  life  of  Prince  George  of  Cambridge. 
The  Master  found  that  none  of  the  legatees  had  departed  from  the 
religion  described  by  the  testator  as  the  holy  Mosaical  religion. 

It  was  stated  at  the  Bar,  and  not  contradicted,  that  Elizabeth 
Davis,  Polly  Moses,  and  Elizabeth  Harris  were  sisters  of  the 
testator's  wife. 

The  questions  discussed  were,  what,  in  the  events  that  bad 
[  Hi9  ]  happened,  had  become  of  Moses  Moses's  share,  first,  in  *the 
residuary  personal  estate ;  secondly,  in  the  freehold  estate ;  thirdly, 
in  the  leaseholds  (i) ;  and,  also  what  effect  the  revocation  of  the 
legacy  to  Henry  Moses  by  the  codicil  bad  upon  the  interests  of  the 
other  legatees. 

Mr.  Chandless  and  Mr.  Hore^  for  the  plaintiffs,  and  Mr, 
Wigram,  Mr.  James,  and  Mr.  Drewry,  for  defendants  in  the  same 
interest,  said  that  they  would  not  press  the  question  as  to  Moses 
Moses'  share  of  the  residuary  personal  estate,  which  probably  the 
Court  would  consider  to  have  lapsed  for  the  benefit  of  the  next  of 
kin.  But  they  submitted  that  his  share  of  the  freehold  (the  whole 
fee-simple  in  which  was  well  devised  by  means  of  the  devise  of  the 
rents)  devolved  upon  his  death,  either  to  his  heirs  (living  at  his 
death)  by  substitution,  or  in  default  of  such  heirs  to  the  surviving 
devisees  of  the  freehold :  [Qittings  v.  M'Dermott  (2),  Loveday  v. 
Hopkins  (8)  ] ;  and  that  his  interest  in  the  leaseholds  for  years  also 
went  to  the  same  devisees.    *    *    * 

(1)  The  question  as  to  the  lease-  (2)  39  K.  11.  130  (2  My.  &  K.  69). 

holds  held  for  years  determinable  on  (3)  Ambl.  273. 

lives  was  compromised. 
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Mr.  Anderdon  and  Mr.  Eram,  for  the  defendant  Phoebe  Levy,       Harkis 
[apon    the  first   point   cited  Skrymaher  v.  Northcote  (i),  Lloyd  v.        davis. 
Lloyd  (2),   Attomey-Genercd  v.   Johnstone  (z),  (supported  by  Lord 
Eldon,  in  Legge  v.  AsgiU  (4) ),  Ray  v.  Adains  (5)  ]. 

Upon  the  second  point,  the  share  of  Henry  Moses,  both  in  the  [  420  ] 
realty  and  personalty,  does  not  in  the  events  that  happened  devolve 
to  the  residuary  devisees  and  legatees,  bat  is  undisposed  of :  Baker 
V.  Hall  (6),  CresweU  v.  Cheslyn  (7),  Mortimer  v.  West  (8).  The  case 
of  CresweU  v.  Cheslyn  decides  that  the  revocation  of  a  bequest  of 
part  of  the  residue  is  the  same  in  effect,  as  regards  the  other  residuary 
legatees,  as  the  lapse  of  that  part. 


The  Vice-Chakcbllob  stated  his  opinion  to  be  that  the  share  of  [  ^22  ] 
Moses  Moses  in  the  residuary  personal  estate  had  lapsed.  He  like- 
wise intimated  an  opinion  that  the  share  of  the  same  legatee  in  the 
chattel  leaseholds  had  lapsed  unless  saved  by  the  doctrine  contained 
in  Forth  v.  Chapman  (9),  united  with  the  29th  section  of  the  Will 
Act;  bat  that  his  share  in  the  freehold  estate  had  not  lapsed. 
Judgment,  however,  was  reserved  upon  the  last  two  points,  and 
also  upon  the  question  of  the  revocation  of  the  legacy  to  Henry 
Moses. 

The  Viob-Chancellob  :  A^g.  8. 

The  questions  in  this  case  are  questions  of  construction  upon  the 
will  and  codicil  made  respectively  in  August^  1888,  and  July,  1840, 
of  Myer  Solomon,  which,  so  far  as  it  is  material  to  state  them,  are 
ihns :  (His  Honour  here  read  the  material  parts  of  the  will  and 
codicil,  and,  after  stating  that  Moses  Moses  died  in  the  testator's 
lifetime,  without  leaving  issue,  and  observing,  that  the  case  of 
Seaward  v.  WUlock,  which  had  been  cited  in  argument,  seemed  to 
have  no  application  to  the  present  case,  proceeded  thus :) 

I  have  already  expressed  my  opinion  that  the  share  of  the 
testator's  residuary  personal  estate,  which  Moses  Moses  would  have 
taken,  had  he  survived  the  testator,  has  lapsed.  I  think  that  the 
testator  cannot  be  considered  to  have  intended  to  affect  it  by  the 
clause  beginning  "  And  in  case  there  being  no  heir." 

(1)  18  R.  E.  142  (1  Swanst.  566).  (6)  8  E.  R  366  (12  Ves.  497). 

(2)  55  B.  B.  59  (4  Beav.  231).  (7)  2  Eden,  123. 

(3)  Ambl.  677.  (8)  29  B.  B.  104  (2  Sim.  274). 

(4)  24  B.  B.  61  (T.  &  B.  268).  (9)  1  P.  Wms.  663. 
(0)  41  B.  B.  68  C3  My.  &  K.  237). 
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HiKRiB  With  regard  to  the  freehold  house,  I  am  of  opinion  that  &6 

Davis.  share  of  Moses  Moses  has  not  lapsed,  and  that  the  whole  of  the 
freehold  house  belongs  to  the  other  nine  devisees  of  it  eqaallj  in 
tail,  subject  to  the  question  as  to  Henry  Moses,  which  I  shall 
mention.  It  is  admitted,  that  eight  of  them  are  related  to  each 
other,  and  capable  of  inheriting  from  each  other,  and  were  related 

[  *423  ]  to  Moses  Moses,  *and  capable  of  inheriting  from  him  ;  and,  though 
it  is  said,  and  I  suppose  accurately,  that  the  testator's  sister  Pfaoel^ 
Levy  was  not  related  to  Moses  Moses,  and  is  not  related  to  either  of 
the  persons  who  with  her  are  the  surviving  devisees,  I  am,  from 
the  relationship  between  the  eight  and  Moses  Moses,  of  opinion, 
upon  the  authority  of  Webb  v.  Hearing  (i),  Tyte  v.  Willis  (2),  Morgan 
V.  Oriffiihs  (8),  and  various  other  decisions,  as  well  as  the  reason  of 
the  thing,  that  the  word  **heir,"  in  the  clause  beginning  "and  in 
case  there  being  no  heir,**  must  be  taken  as  meant  in  the  sense  ol 
"  heir  of  the  body,'*  or  "  issue,"  and  as  showing  that  by  the  words 
"their  lawful  heirs,"  in  the  passage  "or  to  their  lawful  heirs,'* 
the  testator  meant  "the  heirs  of  their  bodies, "-^a  construction 
not,  I  think,  prevented  by  the  undoubted  authority  of  Tilhwry  v. 
Barbut{4t),  and  other  cases  of  the  same  class, — nor  can  the  word 
"or"  in  this  passage  be  construed  otherwise  than  as  "and" — for 
which  Wright  v.  Wright {^),  Ready.  Snell(6),  and  numerous  other 
decisions  form  amply  sufficient  authority.  The  clause  therefore 
beginning  "  and  in  case  there  being  no  heir "  has  the  efifect  of 
carrying  Moses  Moses'  share  of  the  freehold  house,  as  I  have  said, 
to  the  other  nine  devisees  in  tail. 

With  regard  to  the  leasehold  property,  which  I  understand  to  be 
chattel  leasehold,  for  a  term  or  terms  exceeding  twenty-one  years, 
and  not  determinable  on  lives,  I  have  had  some  doubt  whether  it 
might  not  be  possible  by  means  of  the  word  "  surviving,"  or  from 
the  joint  operation  of  the  late  Will  (7)  Act  and  the  doctrine  of  Forth 
V.  Chapman,  to  hold  that  Moses  Moses'  share  of  it  belongs  also  to  the 
other  nine  devisees.  But,  upon  consideration,  I  think  that  such  a 
construction  of  this  will  cannot  be  maintained,  and  that  his  share 

[  *424  ]  of  the  leasehold  has  lapsed.  It  seems  to  me  *that  the  words 
"  there  being  no  heir  "  must  be  held  to  point  to  an  indefinite  failure 
of  issue,  and  that  this  is  one  of  the  cases  in  which  the  word 
"  surviving  "  must  be  read  "  other." 

(1)  Cro.  Jac.  415.  (5)  1  Ves.  Sen.  409. 

(2)  Ca.  t.  Talb.  1.  (6)  2  Atk.  645. 

(3)  Cowp.  234.  (7)  Sic, 

(4)  3  Atk.  617. 
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In  alluding,  as  I  just  now  did,  to  the  Will  Act,  I  meant  to  refer  Harrib 
articolarly  to  the  29th  section.  But  there  is  another  section,  the  davib. 
4ih,  upon  which  I  doubted  for  some  time,  whether  the  lapse  of 
loses  Moses'  share  of  the  leasehold  might  not  be  held  to  be 
•bviated.  I  think,  however,  that,  unless  there  is  authority  for  so 
aterpreting  the  24th  section,  (and  none  has  been  mentioned),  I 
cannot  venture  to  do  so.  I  may  observe  that  the  republication  of 
»he  will  by  the  codicil,  has  not  been  argued  in  the  present  case 
iK>  affect  the  question  of  lapse  as  to  Moses  Moses'  share  of  the 
leaseholds. 

Upon  this  part  of  the  cause,  among  the  authorities  into  which  I 
have    looked,  besides  NichoUs  v.  Skinner  {i)^  Keily  v.  Fowler  (2), 
Wilmot  V.  Wibnot  (8),  Barlow  v.  Salter  (4),  Massey  v.  Hitdson  (6),  and 
Candy  v.  Campbell  (6),  has  been  a  case  of  Mackinnon  v.  Pecuih  in  2 
Keen  (7).    With  reference  to  that  case,  I  may,  perhaps,  be  allowed 
to  say,  that  I  have  always  thought,  that  if  a  testator  possessed  of  a 
specific  personal  chattel,  such  as  plate,  or  a  chattel  real,  liable  to 
the  same  considerations,  bequeath  it  to  A.  and  the  heirs  of  his 
body,  and  in  default  of  such  issue  to  B.,  the  death  of  A.  in  the 
testator's  lifetime,  without  issue,  does  not  enable  B.,  though  sur- 
viving the  testator,  to  take  under  the  will,  but  causes  a  lapse ; 
nor  am  I  the  only  Judge  of  the  Court  of  Chancery  by  whom  that 
opinion  is  entertained  (8). 

[After  making  some  further  observations  in  support  of  that 
opinion,  which  is  no  longer  tenable,  the  Vice-Chanoellob  continued 
as  follows :] 

The  only  remaining  question  is,  I  believe,  as  to  the  effect  of  the  [  426  ] 
codicil  upon  what  the  will  had  given  to  Henry  Moses.  I  think  that 
it  revokes  the  entire  gift  to  Henry  Moses  whether  consisting  of 
realty  or  personalty  or  both  ;  but  does  that  revocation  operate  for 
the  benefit  of  Phoebe  Levy,  who  is  the  heiress-at-law  and  next  of 
kin,  or  for  the  benefit  of  herself  and  others?  This  point  has 
appeared  to  me  to  be  one  of  some  difficulty.  The  case  of  Creswell 
V.  Cheslyn  clearly  binds  the  Court ;  and,  if  the  present  case  is  not 
substantially   distinguishable  from  it,  is  decisive.     But  I  am  of 

(1)  Pre.  Ch.  528.  (8)  But  that  opinion  cannot  now  be 

(2)  3  Br.  P.  C.  299,  ed.  Toml.  maintained,  for  the  Court  of  Appeal, 

(3)  6  B.  E.  196  (8  Vee.  10).  expressly  dissenting  from  this  dictum, 

(4)  17  Yes.  479.  Stated  30  R.  B.  851.  has  decided  that  the  failure  of  the 

(5)  16  B.  B.  158  (2  Mer.  130).  earlier  gift  accelerates  the  gift  over : 

(6)  37  B.  B.  196  (2  CI.  &  Fin.  421).  In  re  Lwvman  [1895]  2  Ch.  348.  64 

(7)  44  B.  B,  283  (2  Keen,  bob).  L.  J.  Ch.  567.— 0.  A.  S. 
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HABRI8  opinion,  that  it  is  distinguishable..  There  the  will,  giving  the 
Datib.  residue  to  two  sons  and  a  daughter  of  the  testator  equally,  did  n<:^ 
anywhere  profess  to  give  any  possible  interest  in  the  danghter's 
share  to  either  of  the  sons.  The  codicil  revoking  the  gift  to  her, 
having  been  held  by  the  Lobd  Ghancbllob  and  the  House  of  Lords 
not  to  contain  any  expression  of  intention  in  favour  of  the  sons  or 
any  person  as  to  the  share  so  withdrawn  from  her,  it  was  impossible 
consistently  with  that  view  to  say,  that  the  sons  could  take  what 
was  never  given  to  them.  To  have  read  his  will  as  if  the  gift  to 
her  had  been  struck  out  of  it,  would  not  have  had  the  effect  for 
which  the  sons  contended,  without  farther  altering  its  language. 
Li  the  present  case,  property  composed  of  freehold  and  leasehold 
and  of  the  residuary  personal  estate  was  given  by  the  will  wholly 
to  ten  persons  equally :  but,  by  a  subsequent  clause  in  the  same 
[  *427  ]  instrument,  a  distinct  clause,  an  unequal  share  *in  the  same 
property  was  given  to  an  eleventh  person,  Henry  Moses.  A  codicil 
revoked  that  gift  to  him.  The  will  is  so  constructed  as  that,  read 
with  the  total  omission  of  the  revoked  gift,  it  gives  the  property 
entirely  to  the  ten  other  persons,  without  farther  altering  or  depart- 
ing from  its  language.  The  provision  for  Henry  Moses,  being 
considered  as  struck  out  of  the  will,  every  thing  is,  on  the  face  of 
the  will,  manifestly  disposed  of.  This  kind  of  question  must,  in  each 
instance,  not  concluded  by  authority,  be  a  question  of  intention 
upon  the  particular  instrument  to  be  construed.  In  a  case  sub- 
stantially the  same  as  CresweU  v.  Cheslyn,  I  should  be  bound  to 
hold,  and  probably,  if  not  bound,  should  from  my  own  judgment 
hold,  that  there  was  a  lapse.  But  I  repeat  that  I  do  not  view  this 
case  as  substantially  identical  with  Cresivell  v.  Cheslyn,  or,  of 
necessity,  to  be  governed  by  that  decision.  When  the  testator  says 
by  the  codicil,  "  In  this  codicil,  I  revoke  all  that  part  written  in  my 
former  will,  dated  80th  August,  which  leaves  a  legacy  to  Henry 
Moses,  now  in  America,  written  in  my  will  on  the  82nd  and  38rd 
lines,"  he  appears  to  me  to  direct  in  terms  sufficiently  plain,  that 
his  will  shall  take  effect,  as  if  the  clause  in  favour  of  Henry  Moses 
had  not  been  inserted  in  it.  I  have  no  doubt  of  his  intention, 
which  may,  I  think,  be  judicially  upheld,  consistently  with  the 
authority,  high  in  every  respect,  and  as  I  have  said  absolutely 
binding  on  the  Court,  to  which  I  have  referred. 

Mr.  Wigram  said  that  this  case  might  be  reasonably  argued  to 
stand  on  a  footing  not  materially  different  from  that  of  a  complete 
gift  by  a  will^  the  gift  partially  revoked  by  a  first  codicil,  and  the 


roL,  ucvi.]     1844.     CH.     1  COLL.  C.  C.  427—428.  187 


irst  codicil  itself  wholly  revoked  by  a  second  codicil,  which  would       Hahbis 
eave  the  gift  as  it  stood  upon  the  will.     That  is  very  much  the       davis. 
new  that  1  also  take  of  it.    My  opinion,  1  repeat,  is,  that,  in  the 
present  ease  by  reason  of  the  codicil,  the  will  is  to  be  read  as  if  the 
gift  to  Henry  Moses  were  not  in  it ;  and  that,  consequently,  subject 
only  to  the  partial  cause  lapsed  by  the  death  of  Moses  Moses,  the 
other  nine  original  devisees  and  "^legatees  take  as  such  without  any      [  *428  ] 
diminution  by  reason  of  the  gift  to  Henry  Moses. 

Declare,  that  the  share  of  the  general  personal  estate  intended 
for  Moses  Moses  lapsed  for  the  benefit  of  the  next  of  kin  of  the 
testator.     Declare,  that  the  share  of  the  freehold  house  intended 
for  Moses  Moses  did  not  lapse,  but  passed  to  the  other  devisees  of 
the  same  as  tenants  in  common  in  tail.     And,  the  defendant  Phoebe 
Levy  consenting,  declare,  that  the  share  intended  for  Moses  Moses 
of  the  testator's  leasehold  house,  held  for  a  term  of  years  deter- 
minable on  the  life  of  Prince  George,  did  not  lapse,  but  passed 
under  the  will  of  the  testator  to  the  other  legatees  of  the  testator's 
leasehold  estates  as  tenants  in  common.     Declare,  that  the  share 
intended  for  Moses  Moses  of  the  testator's  other  leasehold  estates 
lapsed ;  and  that  the  share  which  so  lapsed  fell  into  the  residue  of 
the  testator's  personal  estate,  and  passed  under  the  general  bequest  of 
the  same,  contained  in  the  will.    Declare,  that  the  revocation  which 
the  testator,  by  his  codicil,  made  of  that  part  of  his  will  which  leaves 
a  legacy  to  Henry  Moses,  enured  to  the  benefit  of  the  other  devisees 
and  legatees  of  the  testator. 


CHURCHILL  V.  MARKS.  i844. 

(1  CoU.  C.  0.  441--448 ;  S.  0.  14  L.  J.  Ch.  65.)  Nov^^. 

A  limited  prohibition  against  alienation  of  a  contingent  reversionary       Knight 

interest  during  the  period  of  such  contingency,  accompanied  by  a  gift  over,  Bbuob,  V.-C. 
is  valid,  and  a  petition  by  the  reversioner  for  relief  under  the  Insolvent         [  ^^^  ] 
Debtors  Acts  n^iay  operate  as  a  forfeiture  of  his  reversionary  interest  (1). 

Thb  will  of  James  Churchill,  dated  the  1st  January,  1880,  was 
partly  as  follows:  ''I  give  and  bequeath  to  my  brother  George 
Churchill,  for  his  natural  life,  the  interest  or  dividends  from  5,0002. 
New  32. 10«.  per  cent.  Government  stock,  which  now  pays  a  dividend 

(1)  But  the  attempt   to  impose  a  repugnant  to  the  devise,  and  therefore 

i^^striction  against   alienation    for   a  void  :  In  re  Bosher  (1884)  26  Oh.  D. 

limited  period  of  time  upon  a  devise  801,  53  L.  J.  Ch.  722,  51  L.  T.  785. 

in  fee  simple  has  been  held   to  be  — O.  A.  S. 
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Chubchill  at  the  Bank  of  England  of  176Z. ;  this  said  dividend,  or  any  other 
Mabkb.  dividend  that  Government  may  pay,  shall  be  paid  to  him  half- 
yearly,  if  convenient,  for  and  daring  his  natural  lifetime.  He  shaD 
never  sell  or  part  with  this  said  interest  or  dividend  in  any  way 
[  ^442  ]  whatsoever  daring  his  lifetime,  antil  it  is  become  *dae;  and  if  he, 
the  said  George  Gharchill,  should  die  or  become  a  bankrupt,  then 
this  said  dividend  shall  be  paid  to  his  said  wife,  if  she  shall  be  then 
living,  for  her  life ;  she  to  lay  it  out  for  the  good  of  his  children: 
but  if  she  should  be  the  longest  liver,  and  get  married  again,  then 
she  shall  have  nothing  more  to  do  with  the  money  ;  the  executors 
or  executor  shall  then  have  full  control  over  the  money,  and  shaD 
lay  it  out  as  they  shall  think  best  for  such  of  the  children  as  remain 
under  age ;  and  when  the  youngest  child  becomes  of  the  age  of 
twenty-one  years,  then  the  said  5,000L  stock  shall  be  sold,  and  the 
money  shall  be  then  equally  divided  between  sueh  of  the  said 
George  Churchill's  children  that  shall  be  then  living,  equally  share 
and  share  alike.  No  one  of  the  said  children  shall  be  allowed,  or 
shall  ever  sell  or  part  with,  his  or  her  share  or  interest  in  this  said 
money  until  it  shall  be  divided.  If  on  proof  of  any  one  or  more  of 
them  having  done  so,  then  his  or  her  share  will  from  that  time 
become  the  property  of  the  other  children ;  and  when  said  stock 
shall  become  sold,  his  or  her  share  shall  be  divided  between  those 
other  children  who  shall  not  have  sold :  this  said  stock  to  stand  in 
the  names  of  my  executors  ;  and  if  Government  should  reduce  this 
said  interest,  then  it  must  stand  in  the  reduced  stock." 
The  testator  died  in  1881. 

George  Churchill  died  in  1886,  leaving  a  widow,  who  died  in 
1848,  and  six  children,  of  whom  four  only  were  living  in  Januarv, 
1844,  when  the  youngest  attained  the  age  of  twenty>one  ;  namely, 
George,  James,  William,  and  Maria.  Of  these,  George,  William, 
and  Maria,  received  from  the  plaintiffs,  who  were  the  representa- 
tives of  the  surviving  executor  and  trustee  of  the  testator's  will, 
their  respective  fourth  parts  of  the  5,000{.  stock.  The  plaintiffs, 
however,  under  the  following  circumstances,  declined  to  dispose  of 
the  share  of  James  without  the  sanction  of  the  Court. 
[  443  ]  It  appeared  that,  on  the  27th  July,  1840,  James  Churchill  was 

arrested  for  debt  at  Stoke  Newington,  at  the  suit  of  the  defendant 
Robert  Marks;  that,  on  the  81st  of  the  same  month,  he  was 
removed  by  habeas  corpus  and  committed  to  the  Queen's  Bench 
Prison,  and  was  there  detained  at  the  suit  of  Marks  and  another 
creditor;  and  that,  on  the  7th  August,  1840,  he  being  in  actual 
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isiody  within  the  walls  of  the  prison,  presented  his  petition  to  the    Chitbohill 
isolvent  Debtors  Court,  under  the  stat.  1  &  2  Vict.  c.  110,  stating       marks. 
niongst  other  things)  that  the  petitioner  was  willing  that  all  his 
^al  and  personal  estate  and  effects  should  be  vested  in  the  pro- 
isional  assignee,  according  to  the  provisions  of  the  Act,  and  praying 
lat  he  might  be  discharged. 

On  the  8th  August,  1840,  the  Insolvent  Debtors  Court  made  the 
sual  order  for  vesting  the  real  and  personal  estate  of  the  insolvent 
a  the  provisional  assignee  of  that  Court. 

On  the  8rd  September,  1840,  the  insolvent,  in  pursuance  of  the 
Ut,  signed  a  schedule  containing,  amongst  other  particulars,  an 
iccount  of  his  estate  and  effects  in  possession,  reversion,  remainder, 
3r  expectancy,  and  in  that  schedule  he  stated,  that,  under  the  will 
Df  James  Churchill  his  uncle,  he  should  be  entitled,  as  he  believed, 
equally  with  his  brothers  and  sisters  to  one-sixth  part  or  share 
of  5,000L  New  8L  10«.  per  cents.,  then  standing  in  the  name  of 
William  Churchill,  of  Upper  Islington,  gentleman,  but  which  he, 
under  the  will,  had  no  power  to  assign. 

This  schedule  was,  on  the  4th  September,  filed  in  the  Insolvent 
Debtors  Court.  On  the  27th  February,  1841,  that  Court  adjudged 
the  insolvent  to  be  entitled  to  the  benefit  of  the  Act,  and  ordered 
him  to  be  discharged,  and  he  was  discharged  accordingly.  And  on 
the  29th  *March,  1841,  the  same  Court  appointed  the  defendant  [  *444  ] 
Marks  assignee  of  the  estate  and  effects  of  the  insolvent. 

The  object  of  the  bill  was,  to  obtain  the  opinion  of  the  Court  as 
to  whether  the  share  of  James  belonged  to  the  defendant  Marks,  as 
the  assignee  of  James  Churchill  under  the  Insolvent  Act,  or  to  the 
other  defendants,  who  were  Lucy  Churchill,  the  widow  and  executrix 
of  George  Churchill  the  younger,  William  Churchill,  and  Andrew 
8.  Flintoff,  and  Maria  his  wife,  formerly  Maria  Churchill,  James 
Churchill  the  insolvent  being  out  of  the  jurisdiction. 

Mr.  Simons,  for  the  plaintiffs,  submitted  that  the  decision  in 
the  present  case  must  follow  that  of  Brandon  v.  Aston  (i).  He, 
however,  called  the  attention  of  the  Court  to  the  circumstance,  that 
the  insolvency  of  James  Churchill  took  place  in  the  lifetime  of 
George  ChurchilPs  widow,  (the  widow  not  having  married  again), 
and  before  the  youngest  of  the  children  attained  twenty-one. 

(The  Yice-Changbllob  :  I  am  disposed  to  think  that  Brandon 
V.  Aston  is  not  wrong.) 

(1)  eo  B. B.  U  (2  Y.  &0.  G.  0. 24). 
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Ghubomill  Mr,  Koe  and  Mr,  Tripp,  for  the  defendant,  the  assignee : 

r. 

Marks.  The  questions  are,  first,  whether  the  acts  of  the  insolvent  ar« 

within  the  terms  of  the  condition  imposed  by  the  will  against 
alienation ;  and,  secondly,  whether  that  condition  is  valid.  In 
Brandon  v.  Aaton  the  expression  was  ''attempt  to  mortgage, 
encumber,  or  anticipate,"  which  is  more  extensive  than  anything 
contained  in  this  will.  The  words  here,  as  applied  to  the  children, 
are  "  sell  or  part  with,'*  which  words  have  reference  to  an  actnal 
sale  or  disposition  by  the  party  himself,  and  do  not  apply  to  aliena- 
tion by  operation  of  law.    Presenting  a  petition  to  the  Lisolvent 

[  *445  ]  Debtors  Court  is  clearly  not  a  sale,  nor  it  is  a  parting  *with  the 
interest ;  for  if  the  insolvent  had  died  between  the  time  of  pre- 
senting the  petition  and  the  vesting  order,  could  it  have  been 
claimed  by  the  assignee  ?    Hibbert  v.  Carter  (i). 

Secondly,  the  clause  in  restraint  of  alienation  is  void.  In  the 
cases  in  which  a  clause  of  that  sort  has  been  supported,  the  party 
has  taken  an  interest  for  life  only.  But  when  James  Churchill 
took  the  benefit  of  the  Insolvent  Act,  he  had  an  absolute  vested 
interest,  although  liable  to  be  devested  in  the  event  of  his  dying 
before  the  youngest  child  of  his  father  attained  twenty-one.  The 
gift  to  the  children  is  not  contained  merely  in  the  direction  to  pay. 
There  is  an  absolute  gift  of  the  stock  to  trustees  for  the  benefit  of 
the  tenant  for  life,  and  those  in  remainder.  The  interests,  there- 
fore, of  the  children  being  absolutely  vested,  though  liable  to  be 
devested,  a  restraint  on  the  alienation  of  such  interests  would  be 
repugnant  and  void:  Litt.  sections  860,  861;  Co.  Litt.  206  b, 
222  b,  228  a ;  Ross  v.  Ross  (2). 

Mr,  Amphlett,  for  the  defendant  Lucy  Churchill. 

Mr.  Wigram  and  Mr.  Chichester,  for  the  other  defendants. 

Li  the  course  of  the  argument,  an  eminent  conveyancer,  in 
answer  to  a  question  put  to  him  by  the  Court,  stated  his  opinion  to 
be,  that  a  gift  to  A.  in  fee,  with  a  proviso  that  if  A.  alien  in  B.'s 
lifetime,  the  estate  shall  shift  to  B.,  is  valid. 

The  Vigb-Chancbllob  : 

My  present  impression  is,  that  in  this  case  there  was  a  "  parting 
with  "  the  property  within  the  meaning  of  that  expression  in  the 
(1)  1  E.  B.  388  (1  T.  B.  745).  (2)  20  B.  B.  263  (1  Jac.  &  W.  164), 
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will.  The  next  question  is,  whether  the  clause  in  the  will  restraining  Chubchill 
alieoation  *is  effectual.  Assuming  that  at  the  time  of  the  vesting  marks. 
order  the  mother  was  alive,  and  was  still  the  widow  of  George  [  •^^e  ] 
Churchill,  and  assuming  that  one  of  the  children  entitled  con- 
tingently was  a  minor  at  that  time,  I  think  that  the  interest  of  the 
insolvent  in  the  capital  was,  at  that  time,  both  contingent  and 
reversionary.  If  there  is  any  gift  of  the  capital  to  the  children,  it 
is  only  in  these  words,  **  and  when  the  youngest  child  becomes  of 
the  age  of  twenty-one  years,  then  the  said  6,0002.  stock  shall  be  sold, 
and  the  money  shall  be  then  equally  divided  between  such  of  the 
said  George  Churchill's  children  as  shall  be  then  living,  equally 
share  and  share  alike."  The  gift,  therefore,  such  as  it  was,  was 
contingent;  the  widow,  at  the  time  of  the  vesting  order,  was 
entitled  to  the  income ;  and,  if  the  insolvent  had  died  before  the 
youngest  child  attained  twenty-one,  there  would  have  been  nothing 
coming  to  his  estate.  As  at  present  advised,  therefore,  I  am 
inclined  to  consider  the  clause  against  alienation  valid.  I  will  not, 
however,  finally  dispose  of  these  questions  now;  and  upon  the 
latter  point,  I  wish  to  hear  further  argument. 

Thk  Vicb-Chancbllob  :  ^ov.  is. 

I  have  considered  this  case  since  Saturday  week.  The  language 
of  the  will  of  the  testator  James  Churchill  is  more  brief  and 
restricted  than  that  which  I  had  to  construe  in  Brandon  v.  Aston. 
Bnt  I  remain  of  opinion,  that  by  means  of  the  petition  presented 
by  the  insolvent,  the  vesting  order  upon  it,  and  his  discharge  so 
procured,  he  "  parted  with  "  his  interest,  if  any,  under  the  will, 
within  the  meaning  of  that  expression  contained  in  it. 

It  has  been  stated  and  admitted,  that  these  proceedings  took 
place  after  the  deaths  of  the  testator  and  the  insolvent's  father 
George  Churchill,  while  the  insolvent's  mother  was  living  the 
widow  of  his  father,  and  while  one  of  the  living  children  of  the 
insolvent's  father  mentioned  in  *the  will  was  a  minor.  It  has  not  [  •447  ] 
been  suggested  that  the  widow  did  not  duly  perform  the  duty 
imposed  upon  her  by  the  words  ''  she  to  lay  it  out  for  the  good  of 
his  children,"  words  which,  I  think,  certainly  cannot  be  considered 
as  extending  beyond  the  income  during  her  life.  And,  except  such 
interest  as  the  insolvent  might  have  in  the  application  of  that 
income  during  her  life,  he  had  not,  under  the  circumstances  which 
I  have  mentioned,  according  to  the  true  construction  of  the  will, 
acquired,  in  my  judgment,  any  present  or  any  vested  interest  in  any 
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Gbubobill  part  of  the  fund  in  question  at  the  time  of  presenting  his  petiticm,  I 
MABK8.  or  at  the  time  of  the  vesting  order.  Perhaps,  however,  these  poin^ 
(apon  which,  my  opinion  being  against  the  assignees,  the  coonae! 
for  the  other  parties  need  not  argue  them)  do  not,  so  decided,  con- 
clude the  question  in  dispute  against  the  assignees,  either  as.  to 
participation  in  the  income  during  the  widow's  life  (she  is,  I  under- 
stand, dead),  or  in  the  capital  after  her  death.  I  collect,  that  the 
child,  or  one  of  the  children,  under  age  at  the  time  of  the  vesting 
order,  afterwards  attained  majority,  and  that  there  is  not  an? 
minor  child  now  living.  I  repeat,  that  1  do  not  consider  Brandon 
V.  Aston  to  have  been  wrongly  decided. 

His  Honour  then  called  upon  the  counsel  for  the  assignees  to 
argue  the  question  as  to  the  validity  of  the  clause  restraining 
alienation. 

Mr.  Koe  and  Mr.  Tripp  then  argued  that  that  clause  was 
inconsistent  with  the  clause  containing  the  gift  to  the  children,  and 
was,  therefore,  repugnant  and  void.  Admitting  that  the  interest  oi 
the  insolvent  was  contingent  only,  yet,  with  regard  to  the  doctrine 
as  to  restraint  upon  alienation,  the  case  was  the  same,  whether 
there  was  a  contingent  absolute  interest,  or  a  vested  absolate 
interest :  Bradley  v.  Peixoto  (i),  Brandon  v.  Robinson  (2),  Green  v. 
rM48]       *HarveyiB). 

(Thb  Vice-Ghancellob  :  Bradley's  case  was  an  absolute  interest 
in  possession.  The  case  at  the  Bar  is  a  contingent  reversionary 
interest.) 

The  Vicb-Chancbllob  : 

Whatever  might  have  been  thought  of  this  point  a  century  and  a 
half  ago,  1  apprehend  that  decisions  uniformly  recognised  as  now 
binding  have  in  effect  established  that  a  clause,  worded  as  Ibis 
clause  is  worded,  is  valid.  They  do  not,  perhaps,  decide  it  in 
terms,  but  they  do  in  spirit.  Construing,  therefore,  this  wiU  as  I 
do,  1  must  hold  that  the  clause  of  forfeiture,  or  shifting  clause, 
is  good. 

Mr.  Koe  then  applied  to  the  Court  to  have  the  costs  of  the 

(1)  4  R.  R.  7  (3  Ves.  324).  (3)  68  E.  R.  127  (1  Hare,  428). 

(2)  11  R.  E.  226  (18  Yes.  429). 
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isignoe  paid  oat  of  the  testator's  estate,  suggesting  that  he  wonid    Chubohill 
3  able  to  get  no  costs  out  of  the  insolvent's  estate.     But  Marks. 

The  Vicb-Chancbllob,  after  referring  to  Brandon  v.  Aston,  said, 
lai  lie  should  make  no  order  as  to  the  assignee's  costs. 

It  being  admitted  that  the  presentation  of  the  petition,  the  vest- 
ig  order,  and  the  discharge  under  the  Insolvent  Act,  took  place 
uring  the  life  of  the  widow,  and  while  she  was  the  widow  of  the 
estator's  brother  George  Churchill,  and  while  there  was  living  a 
bild  of  the  widow,  a  minor,  which  minor  afterwards  attained  the 
kge  of  twenty-one,  declare  that  the  share  of  the  insolvent  in  the 
>,0002.  New  3L  10«.  per  cent.  Bank  Annuities,  went  over  to  the 
)ther  children  of  the  said  George  Churchill  who  were  living  when 
£he  youngest  attained  twenty-one. 


LYON   V.  COLVILLE. 

(1  CoU.  C.  C.  449—476.) 

By  the  marriage-settlement  of  W.,  an  annuity  of  800/.  Jamaica  currency 
was  settled  on  his  wife  for  life,  and  was  subsequently  charged  on  an  estate 
of  W.,  in  that  island.  W.  afterwards  made  his  will,  whereby  he  charged 
his  estates  in  a  certain  manner  with  the  payment  of  his  debts ;  and  then, 
after  reciting  the  settlement,  and  that  he  was  desirous  of  making  a  larger 
provision  for  his  wife,  he  gave  her  a  rent-charge  of  2,000/.  per  annum,  for 
life,  which  he  charged  on  the  £.  estate,  and  which  was  to  be  in  lieu  of  all 
dower  and  thirds.  Upon  the  death  of  W.,  the  widow  released  her  title,  if 
any,  to  dower,  and  elected  to  take  the  2,000/.  annuity,  and  payments  were 
made  to  her  on  account  of  it,  by  the  executors.  W.,  however,  being  at  his 
death  largely  indebted  to  the  firm  of  W.  &  Co.,  of  which  he  was  a  purtner, 
that  debt  was  paid  by  his  executors  by  means  of  a  mortgage  of  the  IL 
estate,  and  by  the  terms  of  the  mortgage-deed  the  mortgagee  was  to  hold 
the  estate,  subject  to  the  several  annuities  given  by  the  will  of  W.,  but 
freed  and  discharged  of  and  from  the  debts  and  legacies  charged  upon  the 
premises  by  the  will,  and  of  and  from  all  other  charges  and  incumbrances 
whatsoever.  The  assets  of  W.  turned  out  to  be  insufficient  for  payment  of 
all  his  debts :  Held,  that  a  portion  of  the  payments  made  by  the  executors 
to  the  widow  must  be  ascribed  to  the  annuity  of  800/.  Jamaica  currency, 
and  were  to  that  extent  good,  but  that  the  residue  of  such  payments  were 
not  good  against  the  creditors  of  W. :  Held,  also,  there  being  certain  arrears 
of  the  annuity  of  2,000/.,  and  a  fund  in  Court  arising  from  the  produce  of 
the  B.  estate,  that,  as  to  that  part  of  the  fund  which  was  not  applicable  to 
the  portion  of  the  annuity  representing  the  annuity  of  800/.  currency,  the 
creditors  of  W.  had  priority  over  the  mortgagee,  as  well  as  over  the 
executors  of  the  widow. 

The  owner  in  fee  of  two  freehold  estates  largely  indebted  by  specialty  and 
simple  contract  devises  one  to  A.  B.,  in  fee,  charged  with  the  payment  of 
one-fifth,  but  only  one-fifth,  of  all  his  debts,  and  devises  the  other  to  0.  D. 
in  fee,  charged  with  the  payment  of  the  other  four-fifths,  but  no  further 
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Ltok  put  of  those  debts.    These  devises  aze  not  within  the  pioyiso  of  Ihe  Statute 

t.  of  Fraudulent  Devises. 

CoLTiLLX.  tjty^Q  compensation  fund  for  slaves  in  Jamaica  is  legal  assets  far  tfap 

payment  of  creditors. 

Legacies  given  by  different  instruments,  held,  under  the  drcomstaneee 
of  the  case,  to  be  cumulative. 

John  Wbddebburn  the  elder,  being  seised  in  fee  of  various  large 
estates  and  plantations  in  Jamaica  hereafter  referred  to,  and  being 
a  partner  in  the  boose  of  Wedderborn,  Webster,  &  Co.,  West  India 
merchants,  by  his  will,  dated  6th  August,  1819,  directed,  that  all 
his  just  debts  and  funeral  and  testamentary  expenses  should  be 
paid  and  discharged,  in  such  manner  as  thereinafter  mentioned  and 
directed,  by  his  trustees  and  executors  thereinafter  named,  and 
after  giving  to  his  sister  Katherine  Wedderbum  during  her  life  an 
aimuity  of  250Z.,  to  be  in  satisfaction  of  any  annuity  to  which  she 
might  be  entitled  under  the  will  of  his  late  brother  James  Wedder- 
[  *46o  ]  burn  (i),  gave  and  devised  *all  his  plantation  and  estate  called  the 
Prospect,  in  the  parish  of  Hanover,  in  the  island  of  Jamaica,  with 
the  lands,  grounds,  buildings,  and  other  hereditaments  thereto 
belonging,  including  therein  all  lands  whatsoever  belonging  to  him 
and  then  used,  with  all  and  every  the  appurtenances  belonging 
thereto,  and  all  and  every  the  negro  and  other  slaves  whatsoeyer, 
and  which  should  be  in  anywise  belonging  to  said  plantation  estate 
and  lands  at  the  time  of  his  death,  unto  and  to  the  use  of  his  eldest 
son  James  Wedderbum,  his  partner  Andrew  Golville,  of  Leadenhall 

(1)  James  Wedderbum  the  elder,  by  annuity  of  100/.  sterling  per  anniini. 

his  will,  dated  the  6th  October,  1790,  instead  of  55/.  as  mentioned  in  my 

after  giving  an  annuity  of  250/.  to  said  will ;  the  same  to  be  and  oontiDue 

his  mother,   bequeathed   as  follows :  during  the  natural  life  of  each  of  my 

**  Item,  I  give  and  bequeath  unto  each  said    sisters.'*      By    an    instnmient, 

of  my  dear  sisters  Katherine  Wedder-  intitled  *'  Heads  of  a  Will,"    which 

bum,  Thomasina  Wedderbum,    and  was  not  signed  by  the  testator,  but 

Bobina  Wedderbum,  the  sum  of  200/.  which  was  admitted    to   probate  in 

sterling  money  of  Great  Britain,  to  be  Jamaica,  as  a  subsequent  codicil,  the 

paid  within  one  year  after  my  decease,  testator  after  giving   an  annuity  of 

and  also  to  each  of  them  during  their  1 ,000/.  per  annum  to  his  mother,  for 

natural  lives  respectively,  an  annuity  her  life,  to  commence  upon  his  death, 

of  55/.  sterling  of  Great  Britain,  to  bequeathed  as  follows :  **  To  my  sisters 

commence   in    one    year     after    my  Katherine,  Thomasina,  and  Bobina,  1 

decease."    By  a  codicil,  dated  the  1st  bequeath  one  himdred  guineas  each 

April,  1791,  the  testator,  after  willing  for  mourning,  and  to  each  of  them 

that   100/.  should  be    added   to    his  during  their  natural  lives  120/.  st«r- 

mother's  annuity,  bequeathed  as  fol-  ling,   to  commence  at  same  period, 

lows:    *'Item,   My  will  is  that  45/.  and  for  payment   of   said   annuities 

sterling  be  added  to  each  of  my  three  subject     all     my    estate    real    and 

sisters,    Katherine,    Thomasina,  and  personal." 
Bobina,  making  to  each  of  them  an 
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Street,  merchant  ;  James  Wedderbnrn,  his  Majesty's   Solicitor-        Lton 

General    for    Scotland ;   and    his   partner    Alexander    Seton,    of     ck)LTiLLE. 

Leadenhall  Street  aforesaid,  merchant,  their  heirs  and  assigns,  upon 

trust  that  they  his  said  trustees  and  the  survivors  and  survivor  of 

them,  and  the  heirs  and  assigns  of  such  survivor,  should,  in  the 

first  place,  out  of  the  rents  and  produce  of  the  said  plantation, 

estate,  slaves,  and  hereditaments  and  premises,  after  paying  and 

discharging  all  contingent  charges  and  expenses  whatsoever,  (some 

of  which  were  mentioned),  pay  to  his  second  son  John  Wedderburn, 

until   he  should  have  attained  the  age  of  twenty-five  years,  the 

yearly  sum  of  *l,000i.,  by  equal  quarterly  payments ;  and  in  the  next       [  '^Bi  ] 

place  should,  out  of  the  rents,  issues,  and  profits,  and  produce  of  the 

said  plantation,  hereditaments,  estates,  slaves,  and  premises,  from 

time  to  time  purchase  such  number  of  negroes  or  other  slaves,  for 

the  use  of  the  same  plantation,  as  should  be  sufficient  to  keep  up 

the  strength  of  slaves  on  the  said  plantation  and  the  lands  thereof 

equal  to  what  the  same  should  be  at  his  decease,  whilst  his  said 

trustees  or  trustee  for  the  time  being  should  continue  to  be  in  the 

receipt  of  th^  rents,  issues,  and  produce  of  the  said  plantation, 

estate,  slaves,  and  premises  under  or  by  virtue  or  for  the  purposes 

of  that  his  will ;  and  after  applying  such  sum  and  sums  of  money 

for  the  several  purposes  aforesaid,  as   the  same  might  become 

necessary,  should  in  the  next  place  retain  the  residue  of  such  rents 

and  profits,  and  apply  the  same  towards  the  discharge  of  his  just 

debts,  until  one  full  and  equal  fifth  part  of  the  said  debts  should 

have  been  thereby  paid  and  satisfied,  which  he  charged  on  the 

premises  in  exoneration  of  his  personal  estate ;  and  when  the  trusts 

aforesaid  should  have  been  performed  and  satisfied,  then  should 

accumulate  the  residue  and  surplus  of  the  said  rents,  issues,  profits, 

and  produce  of  the  said  plantation,  hereditaments,  estate,  slaves, 

and  premises  during  the  time  his  said  son  John  Wedderbum  should 

be  living,  and  under  the  age  of  twenty-five  years ;  and  subject  as 

aforesaid,  it  was  his  will  that  they  his  said  trustees,  their  heirs  and 

assigns,  should  stand  and  be  seised  and  possessed  of,  and  interested 

in  his  said  plantation  or  sugar- work  called  Prospect,  with  the  land, 

grounds,  buildings,  and  other  hereditaments  thereto  belonging,  and 

also  all  the  negro  and  other  slaves  thereupon  or  thereto  belonging 

as  aforesaid,  with  their  and  every  of  their  rights,  members,  and 

appurtenances,   upon  trust,  by  and  out  of  the  rents  and  profits 

thereof,  or  by  any  other  lawful  ways  and  means  whatsoever,  to  raise 

and  levy  so  much  money  as  should  be  necessary  for  payment  of  one 
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Ltoh  fall  fifth  part  of  his  debts,  which  *he  charged  on  the  said  premises 
OoLTiLLE.  in  exoneration  of  his  personal  estate,  or  so  much  thereof  as  should 
[  *452  ]  not  be  raised  under  the  trusts  in  that  behalf  thereinbefore  declared, 
and  for  which  monies  the  receipt  of  the  trustees  were  to  be  sufficient 
discharges ;  and  subject  to,  and  charged  and  chargeable  with  sueh 
one-fifth  part  of  his  said  debts,  in  trust  for  his  said  son  John 
Wedderbum  the  younger,  and  the  heirs  of  his  body  lawfully  issuing. 
with  remainders  over. 

.  The  testator  then  gave  certain  directions  concerning  the  accumn- 
lations  of  rent  before  mentioned.  He  then  gave  to  his  wife  Marr 
Wisdom  Wedderbum  certain  specific  chattels  and  the  sum  of  500 
guineas,  to  be  paid  to  her  immediately  after  his  decease ;  and  after 
reciting  an  indenture  of  settlement,  bearing  date  2nd  July,  1788, 
and  made  between  himself  and  his  wife  of  the  first  part,  his  said 
late  brother  James  Wedderbum  the  elder  of  the  second  part,  and 
John  Grayson,  Esq.,  of  the  third  part,  he  the  testator  had  secored 
to  his  said  wife  during  her  life,  if  she  should  happen  to  survive  him, 
a  jointure  annuity,  or  clear  yearly  rent-charge  or  sum  of  SOOl., 
current  money  of  Jamaica,  charged  upon  his  plantation  or  sugar- 
work  called  Spring  Garden,  with  the  slaves,  stocks,  and  appurten- 
ances thereunto  belonging,  in  the  parish  of  Westmoreland,  in  the 
county  of  Cornwall  and  island  of  Jamaica  aforesaid,  which  annuity 
was  in  lieu  of  a  like  annuity  secured  to  her  by  her  marriage  settle- 
ment, dated  the  25th  July,  1782,  and  also  in  bar  of  dower  and 
thirds,  and  reciting,  that  he  the  testator  was  desirous  of  making 
a  larger  provision  for  her,  he  the  testator  gave,  devised,  and 
bequeathed  unto  his  said  wife  and  her  assigns  during  her  life,  if  she 
should  happen  to  survive  him,  one  annuity,  yearly  rent-charge,  or 
sum  of  2,0002.  sterling,  payable  quarterly,  and  in  lieu  and  satis- 
faction of  all  dower  and  thirds.  And  the  testator  declared,  that,  ii 
his  said  wife  should  not,  within  eight  calendar  months  after  bis 
decease,  release  to  his  trustees  all  the  dower  and  thirds,  and  elect 
[^463]  to  accept  the  said  annuity  of  *2,0002.,  together  with  the  other 
legacies  given  to  her,  as  a  full  compensation  for  the  annuity  of  800/. 
currency,  and  all  other  claims  by  virtue  of  any  settlement,  and  in 
satisfaction  of  dower,  then  the  said  annuity  should  cease  and  be 
absolutely  void.  And  the  testator  charged  the  said  annuity  of 
2,0002.,  and  also  an  annuity  of  501.  to  Miss  Drummond,  upon  his 
plantation  called  the  Retreat,  in  the  parish  of  Westmoreland,  in 
Jamaica,  and  his  penn  called  Paradise,  in  the  same  parish,  together 
with  all  the  lands,  buildings,  works,  slaves,  stock,  utensils,  and 
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effects  thereto  respectively  belonging  or  appertaining,  thereinafter        TiYON 
given  and  devised  upon  the  trusts  thereinafter  declared,  and  with     oolvillb. 
powers  of  distress  and  entry  for  better  securing  such  annuities. 

The  testator  then,  after  giving  certain  annuities,  gave  unto  his 
wife  all  his  stock  of  wine  and  other  liquors  which  should  be  in 
bis  dwelling-house  in  Devonshire  Street,  and  in  his  dwelling-house 
at  Chigwell  Bow,  in  the  county  of  Essex,  at  the  time  of  his  decease. 
And  he  also  gave  to  her  his  house  in  Chigwell  Bow,  with  the 
appurtenances,  for  her  life.  And  he  gave  to  her,  during  her  life, 
the  use  and  enjoyment  of  his  plate  and  other  specific  chattels 
in  and  about  his  dwelling-houses;  and  after  her  decease,  he 
gave  her  estate  and  interest  in  the  said  messuage  or  dwelling- 
house  in  Chigwell  Bow,  and  the  grounds  and  premises  thereto 
belonging,  and  also  all  chattels  and  effects  the  use  and  enjoyment 
of  which  he  had  thereinbefore  given  to  his  said  wife  during  her 
life,  unto  his  said  son  James  Wedderbum  the  younger,  his  heirs, 
executors,  administrators,  and  assigns,  for  his  and  their  own  use. 

The  testator  then  gave  and  devised  all  that  his  plantation  or 
sugar-work  called  Spring  Garden  Plantation,  situate  in  the  parish 
of  Westmoreland,  in  the  island  of  Jamaica,  together  with  all  those 
penns  belonging  to  the  same  plantation,  or  held  and  occupied 
therewith,  and  respectively  called  Negrill  Penn  and  Mount  Edge- 
combe Penn,  and  the  lands  ^thereof,  together  with  all  the  out-       [  ^464  ] 
buildings  and  appurtenances  thereto  respectively  belonging,  and 
also  all  and  singular  the  negro  and  other  slaves  which  should  be 
upon  or  belonging  to  the  same  respectively,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  unto  and  to  the  use  of 
the  said  Andrew  Colvile  (i),  James  Wedderbum,  Solicitor-General, 
and  Alexander  Seton,  their  heirs  and  assigns  for  ever,  upon  trust, 
in  the  first  place,  out  of  the  rents  and  profits  of  the  same  premises, 
to  raise  so  much  money  as  might  be  requisite  to  make  up  the 
deficiency  of  his  residuary  real  and  personal  estate  for  payment  of  the 
four  fifth  parts  of  his  just  debts,  and  the  whole  of  his  funeral  and 
testamentary  expenses  and  legacies,  and  of  the  annuities  which  were 
respectively  thereinafter  charged  upon,  and  made  payable  out  of 
the  same,  (for  which  monies  so  to  be  levied  and  raised  the  receipt 
or  receipts  of  his  said  trustees  or  trustee  were  to  be  sufficient  dis- 
charges) ;   and  subject  thereto,  in  trust  for  his  eldest  son  James 
Wedderbum,  for  his  life,  and  after  his  decease,  in  trust  for  John 
Kellerman  Wedderbum,  son  of  the  said  James  Wedderbum,  and 
(1)  The  spelling  of  this  name  varies  in  the  report. 

10—2 


148  1844.    CH.     1  COLL.  C.  C.  454—455.  [r-b. 


Lyon        his  assigns,  for  life,  and  after  his  decease,  then  in  trust  for  his  first 

CoLviLLB.     Ai^d  other  sons,  Sec.,  in  tail,  with  remainders  over.     And  as  to  all 

and  singular  his  plantations  or  sugar-works,  penns,  lands,  tene- 

ments,  slaves,  and  hereditaments  in  the  island  of  Jamaica,  not 

thereinbefore  devised  or  disposed  of,  and  all  the  live  and  dead  stock* 

utensils,  implements,  and  chattels,  which  at  the  time  of  his  decease 

should  be  upon  or  belonging  to,  or  used  with  said  plantations, 

penns,  lands,  and  estates  respectively,  and  all  the  residue  o!  his 

real  and  personal  estate  whatsoever  and  wheresoever,  he  gave, 

devised,  and  bequeathed  the  same  respectively  to  his  said  son  James 

Wedderburn   the  younger,  if  he  should   survive  him,  his  heirs. 

executors,  administrators,  and  assigns,  subject  to  the  annuities  and 

other  charges  to  which  the  same  estates,  or  some  parts  thereof. 

were  liable  ;  and  also  subject  to,  and  charged  and  chargeable  with 

[  '^BS  ]      the  payment  of  *four  full  and  equal  fifth  parts  of  all  and  every  the 

debts,  of  what  nature  or  kind  soever,  which  should  or  might  be  doe 

and  owing  from  him  at  the  time  of  his  decease,  and  the  remaining 

fifth  part  of  which  were  to  be  paid  out  of  his  aforesaid  estate  call^ 

Prospect,  and  the  hereditaments  and  premises  settled  therewith,  as 

thereinbefore  was  provided,  and  also  the  whole  of  his  funeral  and 

testamentary  expenses,  and  of  the  legacies  given  by  that  his  will, 

or  by  any  codicil  thereto.     And  the  testator  appointed  his  wife, 

Mary  Wisdom  Wedderburn,  during  her  widowhood,  and  also  his 

said  eldest  son  James  Wedderburn,  and  the  said  Andrew  Colvile, 

James  Wedderburn,  Solicitor-General  of  Scotland,  and  Alexander 

Seton,  executors  of  his  said  will. 

The  testator  made  two  codicils  to  his  will,  by  one  of  which  he 
revoked  the  devise  of  his  house  at  Chigwell  Row,  and  directed  the 
trustees  to  sell  it,  and  invest  the  proceeds  in  the  purchase  of 
another  residence  for  the  use  of  his  wife  for  her  life;  and  he 
directed,  that  the  house  so  to  be  purchased  should,  after  her  decease, 
belong  to  his  eldest  son  absolutely. 

The  testator  died  in  December,  1820,  and  his  will  was  proved  bv 
his  son  James  Wedderburn  the  younger,  Andrew  Colvile,  and  Alex- 
ander Seton.  The  widow,  some  time  afterwards,  executed  a  release 
of  her  claim  of  dower,  and  elected  to  take  the  annuity  of  2,0002. 
given  to  her  by  the  will. 

At  the  time  of  the  testator's  death  he  was  indebted  to  the  co- 
partnership firm  of  Wedderburn,  Colvile  &  Co.  in  the  sum  of  42,650/,, 
that  being  the  reduced  amount  of  a  much  larger  debt  which  had 
been  due  from  his  brother  James  Wedderburn  the  elder  to  the  same 
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bouse,  in  which  he  also  had  been  a  partner,  and  which  debt  was        Ltom 
adopted  by  the  testator.  Colvillb. 

Application  having  been  made  some  time  in  1830,  by  James 
Wedderbum  the  younger,  to  the  plaintiff  David  *Lyon,  for  the  loan  [  ♦456  ] 
of  a  sum  of  42,650/.,  for  the  purpose  of  paying  off  the  above- 
mentioned  debt,  and  that  application  having  been  consented  to,  it 
was  agreed  between  these  parties,  that  repayment  of  the  whole  of 
the  money  advanced  should  be  secured  by  the  bond  and  warrant  of 
attorney  of  James  Wedderburn  the  younger,  and  also  a  mortgage 
of  the  Ketreat  and  Paradise  Penn  estates,  and  an  estate  called 
Moreland ;  and  it  was  further  agreed  between  James  Wedderburn 
the  younger  and  his  brother  John,  that,  upon  James's  discharging 
the  whole  debt  by  means  of  such  mortgage,  John  should  give  his 
brother  a  mortgage  for  one-fifth  of  the  amount  on  the  Prospect 
estate,  pursuant  to  the  direction  in  the  testator's  will,  by  which 
one-fifth  of  that  debt  was  charged  on  that  estate. 

These  arrangements  were  accordingly  carried  into  effect  by  means 
of  the  bond  and  warrant  of  attorney  of  James,  as  before  mentioned, 
disentailing  deeds  executed  by  John,  of  the  Prospect  estate,  and  by 
two  sets  of  deeds  of  lease  and  release,  which  were  to  this  effect : 

By  indentures  of  lease  and  release,  dated  the  22nd  and  28rd 
December,  1880,  and  made  between  James  Wedderburn  the  younger 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  certain  persons 
therein  named  of  the  third  part,  reciting  the  agreement  between 
James  Wedderbum  the  younger  and  the  plaintiff ;  It  was  witnessed, 
that,  in  pursuance  of  such  agreement,  and  for  better  securing  the 
said  sum  of  42,650Z.,  &c.,  the  said  James  Wedderburn  the  younger 
granted,  released,  and  assigned  to  the  plaintiff  all  those  three 
several  plantations  or  sugar-works  called  the  Betreat,  Moreland, 
and  Paradise  Penn,  with  the  appurtenances,  and  all  slaves,  &c., 
and  all  coppers,  stills,  &c.,  to  hold  all  such  parts  of  said  premises 
as  were  of  the  nature  of  freehold  or  real  estates  unto  and  to  the  use 
of  the  plaintiff,  his  heirs  and  assigns,  and  all  such  parts  as  were 
chattel  or  personal  estate  unto  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns ;  but  subject,  nevertheless,  *as  to  the  lands  [  *457  ] 
of  the  said  penn  called  Paradise,  to  a  right  or  privilege  of  pasturage 
thereon  given  by  the  will  of  John  Wedderburn  the  elder  in  respect 
of  the  plantation  or  estate  called  the  Prospect,  and  subject  also,  as 
to  sach  of  the  said  premises  as  were  charged  therewith,  to  the 
several  annuities  in  and  by  the  same  will  given  or  bequeathed,  or 
such  of  them  as  then  continued  payable,  and  to  the  powers  and 
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Lyon  remedies  for  recovering  the  same  respectively  when  in  arrear,  bat 
CoLviLLK.  freed  and  discharged  of  and  from  the  debts  and  legacies  by  the 
same  will  charged  and  made  chargeable  upon  the  same  premise, 
and  of  and  from  all  other  charges  and  incumbrances  whatsoever, 
and  subject  also,  as  to  all  the  said  hereditaments  and  premises,  to 
a  proviso  or  condition  for  redemption  thereof  on  payment  by  the  said 
James  Wedderburn  the  younger,  his  heirs,  executors,  or  administra- 
tors, to  the  plaintiff,  his  executors,  administrators,  or  assigns,  of  the 
sum  of  42,6502.,  with  interest  for  the  same  as  therein  mentioned. 

By  indentures  of  lease  and  release,  bearing  even  date  with  the 
former,  and  made  between  John  Wedderburn  the  younger  of  the 
first  part,  James  Wedderburn  the  younger,  Colvile,  and  Seton,  of 
the  second  part,  James  Wedderburn  the  younger  of  the  third  part, 
'  John  Watson  of  the  fourth  part,  and  other  persons  of  the  fifth  part, 
reciting  the  agreement  between  John  and  James  as  before  stated ; 
It  was  witnessed,  that,  in  consideration  of  8,580Z.,  being  the  amount 
of  one-fifth  of  the  debt  due  to  Wedderburn  &  Co.,  having  been 
paid  off  by  James  Wedderburn  the  younger,  and  for  the  other 
considerations  therein  mentioned,  the  said  several  persons  parties 
thereto  of  the  second  part,  acting  at  the  request  and  by  the  direc- 
tion of  the  said  John  Wedderburn  the  younger,  and  on  the 
nomination  of  the  said  James  Wedderburn  the  younger,  did  release 
and  assign,  and  the  said  John  Wedderburn  the  younger  did  release, 
assign,  ratify,  and  confirm,  unto  the  said  John  Watson,  his  heirst 
[  •458  ]  executors,  administrators,  *and  assigns,  all  that  plantation,  sugar- 
work,  or  estate  called  the  Prospect  estate,  to  hold  to  the  said  John 
Watson,  his  heirs,  executors,  administrators,  and  assigns ;  subject 
nevertheless  to  a  proviso  for  redemption  upon  payment  by  the  said 
John  Wedderburn  the  younger,  his  heirs,  executors,  or  adminis- 
trators, or  the  persons  parties  thereto  of  the  second  part,  their 
heirs,  executors,  or  administrators,  or  any  of  them,  unto  the  said 
John  Watson,  his  executors,  administrators,  or  assigns,  of  the  sum 
of  8,5S0Z.,  with  interest  as  therein  mentioned. 

By  a  deed  of  trust,  bearing  even  date  with  the  indentures  of 
release,  it  was  declared  that  Watson  should  stand  seised  of  the 
Prospect  estate,  upon  trust  for  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  for  better  securing  to  him  and  them  the 
payment  of  the  said  sum  of  42,650Z.,  and  interest  secured  by  the 
bond  of  James  Wedderburn  the  younger,  and  subject  thereto,  in 
trust  for  the  said  James  Wedderburn  the  younger,  his  heirs, 
executors,  administrators,  and  assigns. 
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By  an  indenture  of  assignment,  dated  the  16th  [March,  1881,  to  Lton 
v'liicb  the  partners  in  Wedderburn's  hoase  were  parties  of  the  first  colvillb. 
part,  reciting  the  payment  by  James  Wedderbum  the  younger  to  that 
bouse  of  42,650!.,  in  discharge  of  the  debt  due  to  them  from  the 
testator's  estate,  the  parties  of  the  first  part,  at  the  request  of 
James  and  John  Wedderbum  the  younger  and  the  plaintiff,  assigned 
the  said  debt  to  William  Lyon,  his  executors,  &c.,  in  trust  to  secure 
the  sum  of  42,6502.,  due  to  the  plaintiff,  and  then  in  trust  for 
James  and  John  Wedderbum  the  younger  in  proportion  to  their 
respective  shares. 

In  April,  1881,  James  Wedderbum  the  younger  died,  having  by 
his  will  charged  all  his  real  and  personal  estate  with  the  payment 
of  his  debts  and  legacies,  and  having  given  powers  of  sale  to  his 
tmstees  over  all  his  real  estates,  with  a  direction,  subject  to  these 
provisions,  to  settle  the  real  estates  upon  his  son  J.  K.  Wedderbum, 
at  the  age  of  *twenty-five,  for  life,  with  remainder  to  his  issue  in  [  *i59  ] 
strict  settlement. 

The  bill  was  filed  against  the  executors  of  John  Wedderbum  the 
elder,  and  the  same  persons  as  administrators  with  the  will  annexed 
of  James  Wedderbum  the  younger,  John  Kellerman  Wedderbum, 
John  Wedderbum  the  younger,  J.  W.  Wedderbum  the  eldest  son 
and  first  tenant  in  tail  in  esse  of  the  estates  devised  in  strict  settle- 
ment under  the  will  of  John  Wedderbum  the  elder,  Mary  Wisdom 
Wedderbum,  John  Watson,  and  William  Lyon.    After  stating  the 
foregoing  facts,  together  with  other  matters   not  material  to  the 
present  report,  the  bill  prayed  an  account  and  payment  of  the 
plaintiff's  debt,  and,  if  necessary,  an  inquiry  as  to  prior  incum- 
brances, and  for  a  sale  of  the  mortgaged  premises,  subject  to  such 
incumbrances,  (if  any),  and  for  payment  of  the  plaintiff's  debt  out 
of  the  proceeds,  if  sufficient,  and,  if  insufficient,  out  of  the  other 
securities  of  the  plaintiff  in  the  bill  mentioned,  including  the  said 
debt  of  42,6502.  and  mortgage  for  8,6802.,  as  held  by  the  defendants 
Lyon  and  Watson  in  trust  for  the  plaintiff;  and  for  that  purpose, 
that  the  usual  accounts  might  be  taken  of  the  real  and  personal 
estates  of  the  several  testators  in  the  bill  named  and  of  their  debts, 
and  that  the  rents  and  proceeds  of  such  estates  might  be  followed 
in  the  hands  of  the  executors  and  devisees  of  the  testator,  &c.,  and 
for  a  foreclosure  of  the  mortgage  for  8,5802.,  and  for  receivers  of  the 
personalty,  and  consignees  of  the  realty,  &c. 

The  cause  came  on  for  hearing  in  August,  1888,  when  a  decree 
was  made  directing  the  usual  accounts  to  be  taken  of  the  real  and 
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Lyok        personal  estates  of  the  several  testators  and  of  their  debts  and 

CoLviLLE.     legacies,  and  for  the  application  of  the  personalty  in  a  due  coarse 

of  administration ;  with  directions  to  the  Master  to  ascertain  the 

priority  of  incumbrances  (if  any)  affecting  the  real  estates ;  with 

liberty  to  state  any  circumstances  specially. 

In  March,  1835,  Mrs.  Wedderbum,  the  widow  of  the  testator 
[  *460  ]  John  Wedderbum  the  elder,  died,  and  some  years  ^afterwards  John 
Wedderbum  the  younger  died ;  whereupon  a  bill  of  revivor  and 
supplement  was  filed  against  the  respective  executors  and  devisees 
of  those  parties ;  and  in  that  suit  a  decree  was  made  whereby  the 
inquiries  and  accounts  directed  by  the  original  decree  were  ordered 
to  be  continued. 

In  February,  1844,  the  Master  made  his  report,  whereby  he  found 
that  the  plaintiff's  debt  had,  on  the  80th  April,  1843,  been  reduced 
by  various  payments  to  the  sum  of  85,8942.  ds.  6d.,  and  that  that, 
proportion  of  it  which  was  charged  on  the  Prospect  estate  had  been 
reduced  at  that  time  to  8,767Z.  Sa.  Id.  And  he  found  the  total 
amount  of  debts  proved  against  the  estate  of  John  Wedderbum 
the  elder  to  be  209,9272.  2«.  8d.,  of  which  the  amount  of  specialty 
debts  was  86,2422.  195.  6d. ;  and  that  of  these  specialty  debts,  one, 
amounting  to  28,5482.,  was  due  to  the  trustees  of  the  settlement 
made  upon  the  marriage  of  James  Wedderbum  the  younger  with 
Isabella  Lyon,  under  which  settlement  John  K.  .Wedderbum,  as  a 
child  of  that  marriage,  was  interested.  The  Master  further  stated 
that  a  claim  had  been  made  against  the  estate  of  John  Wedderbum 
the  elder,  which  he  the  Master  had  not  yet  allowed,  but  by  reason 
of  which  he  had  disallowed  various  payments  made  by  the  executors; 
it  appearing  to  him  to  be  at  present  doubtful,  in  consequence  of  the 
before-mentioned  claim,  whether  the  assets  of  the  testator  John 
Wedderbum  the  elder  would  be  sufficient  to  pay  his  debts.  In  the 
payments  so  disallowed  by  the  Master  were  included  payments  made 
by  the  executors  on  account  of  legacies  and  annuities  given  by  the 
testator's  will,  the  whole  of  which  (except  some  portion  of  the 
annuity  of  2,0002.  given  to  Mrs.  Wedderbum)  had  been  paid  by 
the  executors. 

With  respect  to  the  devise  and  bequests  made  to  Mrs.  Wedderbum, 
the  Master  reported,  that,  after  the  death  of  the  testator  John 
Wedderbum  the  elder,  the  house  and  furniture  at  Ghigwell  had 
been  sold,  with  Mrs.  Wedderbum's  consent,  and  that  in  lieu  thereof 
[  *46i  ]  James  Wedderbum  *the  younger,  as  one  of  the  executors  and  resi- 
duary legatees  of  John  Wedderbum  the  elder,  agreed  to  pay  her 
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it  of  the  testator's  estate,  and  did  pay  her»  so  long  as  he  lived,  an        ltok 
anual  sum  of  4001.     The  Master  further  found  that  the  annuity     colvillb. 
[   2,0002.  given  by  the  will  of  John  Wedderburn  the  elder  to  Mrs. 
Tedderbum  had  been  paid  to  her  to  the  Ist  April,  1881,  and  that 
Eie  annuity  of  4002.  had  been  paid  to  her  to  the  Ist  May,  1881,  and 
bat  there  was  due,  at  the  date  of  the  report,  to  the  executors  of 
Irs.  Wedderburn,  on  account  of  the  arrears  of  those  annuities,  the 
am   of  9,000Z.     He  also  found  that  there  were  funds  in  Court 
.rising  from  the  produce  of  the  several  estates  of  the  testator. 
The  cause  now  came  on  for  hearing  for  further  directions. 
The  principal  questions  were — 

Ist.  Whether,  as  between  the  executors  and  creditors  of  John 
iVedderburn  the  elder,  the  executors  were  entitled,  notwithstanding 
!klrs.  Wedderburn's  election  to  receive  the  2,0002.  annuity,  to  ascribe 
i  part  of  the  payments  made  by  them  in  respect  of  that  annuity 
Lo  the  prior  annuity  of  8002.  currency,  and  to  that  extent  to  take 
precedence  of  the  creditors. 

2ndly.  Whether,  assuming  that  Mrs.  Wedderburn  was  not  entitled 
Bks  against  the  creditors  to  receive  the  remaining  part  of  the  annuity 
of  2,0002.,  that  is  to  say,  that  part  which  was  not  referable  to  the 
8002.  per  annum  currency,  or  supposing  her  representatives  to 
disclaim  all  interest  in  that  part,  the  plaintiff,  as  mortgagee  of  the 
jRetreat  estate,  upon  which  the  annuity  of  2,0002.  was  charged,  was 
entitled  as  against  the  creditors  to  the  arrears  of  that  part. 

Srdly.  Whether  the  assets  of  John  Wedderburn  the  elder,  con- 
sisting of  a  share  of  compensation  money  for  slaves  and  of  lands  in 
Jamaica,  were,  independently  of  his  will,  legal  or  equitable  assets 
for  the  payment  of  creditors  ;  and  if  independently  of  his  will  they 
were  legal  assets,  whether  by  his  will  he  had  made  them  equitable. 
The  following  statutes  have  reference  to  this  last  point :  [^62] 

The  Jamaica  Act,  of  1  Geo.  II.  c.  1,  by  which  it  is  enacted,  that 
all  sach  laws  and  statutes  of  England  as  have  been  at  any  time 
esteemed,  introduced,  used,  accepted,  or  received  as  laws  in  this 
island,  shall  and  are  hereby  declared  to  be  and  continue  laws  of 
bis  Majesty's  island  of  Jamaica  for  ever  (i). 

The  English  statute,  5  Geo.  II.  c.  7,  s.  4  (2),  which  enacts,  that  the 
houses,  lands,  negroes,  and  other  hereditaments  and  real  estates, 
situate  or  being  within  any  of  the  said  plantations,  (viz.  British 
plantations  in  America),  belonging  to  any  person  indebted,  shall  be 
liable  to,  and  chargeable  with  all  just  debts,  duties,  and  demands,  of 
(1)  1  Howard,  46.  (2)  Bep.  S.  L.  £.  Act,  1887. 
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Lyon  what  nature  or  kind  soever,  owing  by  any  such  person  to  hk 
CoLYiLLE.  Majesty,  or  any  of  his  subjects,  and  shall  and  may  be  assets  for  the 
satisfaction  thereof,  in  like  manner  as  real  estates  are  by  the  lav  of 
England  liable  to  the  satisfaction  of  debts  due  by  bond  or  other 
specialty,  and  shall  be  subject  to  the  like  remedies,  proceedingSt 
and  process  in  any  court  of  law  or  equity,  in  any  of  the  said  plan- 
tations respectively,  for  seizing,  extending,  selling,  or  disposing  of 
any  such  houses,  lands,  negroes,  and  other  hereditaments  and  real 
estates,  towards  the  satisfaction  of  such  debts,  duties,  and  demands, 
and  in  like  manner  as  personal  estates  in  any  of  the  said  planta- 
tions respectively  are  seized,  extended,  sold,  or  disposed  of  for  the 
satisfaction  of  debts. 

The  Jamaica  Act,  24  Geo.  II.  c.  19,  regulating  executions  against 
lands  (1). 

The  English  statute,  87  Geo.  III.  c.  119  (2),  which  repeals  the 
4th  section  of  the  5  Geo.  II.  c.  7,  so  far  as  relates  to  negroes. 

The  Jamaica  Act,  50  Geo.  III.  c.  21,  s.  2  (3),  which  is  as  follows: 
''  And  whereas,  in  and  by  certain  of  the  Acts  and  clauses  of  Acts 
[  ^463  ]  herein  and  hereby  repealed,  provision  was  *made  for  making  slares 
assets  for  payment  of  debts  and  legacies,  and  in  what  manner  they 
should  descend  and  be  held  as  property,  and  be  conveyed  in  certain 
cases,  and  it  is  expedient  to  continue  and  amend  such  wholesome 
regulations ;  be  it  further  enacted,  that  no  slave  shall  be  free  bj 
becoming  a  Christian ;  and  for  payment  of  debts  and  legacies  all 
slaves  shall  be  deemed  and  taken  as  all  other  goods  and  chattelfi 
are  in  the  hands  of  executors  or  administrators,  and  where  other 
goods  and  chattels  are  not  sufficient  to  satisfy  the  said  debts  and 
legacies,  then  so  many  slaves  as  are  necessary  for  the  payment  of 
debts  and  legacies  shall  be  sold,  and  the  remaining  slaves,  after 
payment  of  said  [debts  and  legacies,  shall  be  judged,  deemed,  and 
taken  as  inheritance,  and  shall  accordingly  descend." 

Mr.  RusseUy  having  opened  the  case  for  the  plaintiff,  was 
proceeding  to  contend  upon  the  first  and  second  points,  that  this 
case  differed  from  Eland  v.  Eland  (4),  when  the  Vicb-Chancbllob 
observed,  that,  if  the  representatives  of  the  widow  were  disposed  to 
give  up  their  claim  under  the  plaintiff's  mortgage-deed,  some  dis- 
tinction might  possibly  be  drawn  between  the  two  cases;  bat 
otherwise  they  seemed  not  distinguishable. 

(1)  1  Howard's  Laws  of  the  Colonies,  (3)  1  Howard,  79. 

54  ;  Burge  Comm.,  vol.  2,  p.  647.  (4)  48  E.  R.   134  (1  Beav.  235;  4 

(2)  Eep.  8.  L.  B.  Act,  1871.  My.  &  Cr.  420). 
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Mr,  Roundell  Palmer,  for  the  representatives  of  the  widow,        Lton 
then  disclaimed  all  interest  under  the  mortgage-deed.  Colyille. 

Afr.  Russell  and  Mr.  James  Parker ,  for  the  plaintiff: 

The  widow's  representatives  having  disclaimed,  this  case  differs 
from  Eland  v.  Eland.  There  the  parties  contesting  were  those  for 
whose  benefit  the  reservation  was  made,  and  those  against  whom  it 
was  mada  No  reservation  was  here  made,  or  ever  was  intended  to 
be  made,  for  the  creditors,  although  the  widow's  right  was  reserved. 
The  plaintiff's  security  was  made  valid  against  all  creditors.  It 
*was  to  be  subject  to  the  widow's  annuity,  but  "  freed  and  dis-  [  ^464  ] 
charged  of  and  from  the  debts  and  legacies  by  the  same  will 
charged  "  upon  the  premises,  ''  and  of  and  from  all  other  charges 
and  incumbrances  whatsoever."  Li  Eland  v.  Eland  there  was  a 
mere  covenant  against  incumbrances,  save  and  except  the  legacies, 
&c.  Li  the  present  case,  if  the  widow  had  released  the  annuity, 
could  the  creditors  have  come  here  to  set  it  up?  If  she  or  her 
representatives  think  fit  not  to  insist  on  the  deed,  can  the  creditors 
compel  them  to  do  so,  in  order  that  they  may  have  the  benefit  of 
it?  The  creditors  were  not  parties  to  the  deed,  and  cannot,  under 
the  circumstances,  insist  upon  it.     *     *     * 

Mr.  Burge,  Mr.  Wigram,  and  Mr.  RennaUs,  for  the  defendant 
John  E.  Wedderburn : 

This  defendant,  being  a  specialty  creditor  to  the  amount  of 
28fOOOL,  is  interested  in  obtaining  a  declaration  that  the  assets 
are  legal. 

First,  the  lands  in  Jamaica  are  legal  assets.  When  the  stat. 
5  Geo.  II.  was  enacted,  there  were  no  colonial  lands  which  were 
not  treated  as  chattels  (i).    *     *    ♦ 

2ndly,  the  slaves  were  personalty  and  legal  assets.  There  was  [  465  ] 
no  heritable  quality  in  the  slave  till  the  debts  were  paid.  The 
executor  had  the  first  right  to  him.  *  *  Being  personalty,  the 
exception  in  the  Statute  of  Fraudulent  Devises  could  not  apply  to  a 
devise  of  them;  and  they  were,  therefore,  legal  assets,  and  the 
compensation  fund  is  therefore  legal  assets. 

Srdly,  supposing  that  these  assets  (in  themselves  legal)  were 
capable  of  being  rendered  equitable  by  devise,  the  will  of  the 
testator  John  Wedderburn  the  elder  has  not  that  effect.  He  has 
not  provided  for  the  payment  of  all  his  *debt8,  but  has  charged      I  •*««  ] 

(1)  See  2  Yent.  358. 
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Lton  one-fifth  only  of  his  debts  on  one  estate,  and  four-fifths  on  another. 
CoLviLLB.  ^  Vernon  v.  Vaudrey  (i),  Lord  Habdwickb  says,  "  It  is  very  trne 
that  Richard  has  devised  a  great  part  of  his  real  estate,  in  trust  for 
the  payment  of  all  his  debts  except  such  as  he  had  contracted  by 
being  bound  as  surety  for  Henry.  And  if  this  had  been  a  devise 
for  the  payment  of  all  his  debts  generally,  undoubtedly  this  would 
have  been  good  within  the  proviso  of  the  Statute  of  Fraudulent 
Devises.  But,  as  this  devise  was  not  for  the  payment  of  all 
his  debts  generally,  this  case  is  not  within  the  benefit  of  that 
proviso.**     *    ♦    ♦ 

Mr.  Swanston  and  Mr,  Colvile,  for  the  defendants  the  executors 
of  John  Wedderburn  the  elder,  contended,  that  their  clients  were 
justified  in  making  the  payments  which  they  had  made  to  the 
widow,  and  that  they  were  entitled,  as  against  the  creditors,  to 
ascribe  a  portion  of  those  payments  to  the  annuity  of  800^.  per 
annum  currency.     *    *     ♦ 

[  467  ]  Mr.  Geldart,  Mr,  Wood,  and  Mr,  Calvert  appeared  for  other 

parties. 

Mr,  RusseUy  in  reply.    ♦    ♦    ♦ 

^'ov.  26.      The  Vicb-Ghancbllob  : 

I  have  considered  this  case,  and  formed  an  opinion  upon  those 
points  in  it  that  are  apparently  the  most  important. 

It  seems  convenient  to  dispose,  in  the  first  instance,  of  the  claim 
made  by  the  testator's  executors  and  trustees  to  be  allowed  for  the 
payments  made  by  them  to  his  widow,  in  respect  of  the  annuity  of 
2,0002.  per  annum  bequeathed  to  her,  so  far  as  they  ought  to  be 
ascribed  (and  certainly  a  due  proportion  of  them  ought  to  be 
ascribed)  to  the  annuity  of  800/.  per  annum  currency,  to  which 
she  is  agreed  on  all  hands  to  have  been  entitled,  independently  of 
the  will  and  codicils.  If  the  report,  as  it  stands,  ought  to  be  con- 
sidered as  precluding  this  claim,  I  should  give  leave  to  except,  but 
I  do  not  understand  that  objection  to  be  taken. 
[  *468  ]  The  contention  against  the  executors  and  trustees  has  *been,  that 

the  widow  having,  as  it  is  said,  conclusively  elected  to  take  under 
her  husband's  will  and  codicils,  those  instruments  disclose  an 
intention  that  the  6001.  per  annum  currency  should,  as  to  its 
(1)  Bam.  Ch.  Bep.  280  ;  see  p.  304. 
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priority,   and  for  every  purpose,   be    extinguished,   but  without        lton 

reviving  or  giving  any  title  to  dower.      I  think,  however,  that     oolvillb. 

the  will  and  codicils  ought  not  to  be  so  interpreted,  ought  not  to 

be  considered  as  directing  or  requiring  that  the  testator^s  general 

creditors  should  have  precedence  and  priority  over  those  rights 

which  his  wife  had  acquired  by  settlement  after  the  marriage.     It 

has  not  been  contended,  that  the  deed  by  which  she  released  her 

title,  if  any,  to  dower,  or  any  act  done  by  her,  except  her  mere 

election  to  take  under  the  will  and  codicils,  affected  those  rights. 

If,  however,  my  view  of  the  construction  of  the  will  in  this  respect  is 

incorrect,  (and  I  am  not  perfectly  confident  of  its  correctness),  the 

same  result  may  possibly  be  obtained  in  another  way.  The  accounts 

were  not  fully  taken  nor  the  state  of  the  assets  ascertained,  as  I 

understand,  in  her  lifetime.    It  may  be,  therefore,  that  her  election 

to  take  under  the  will  and  codicils  ought  not  to  be  treated  as  finally 

or  conclusively  made ;  and  it  may  possibly  be,  that,  as  matters  are 

now  shown  to  stand  and  to  have  stood,  it  was  for  her  advantage 

not  to  elect  to  take  under  the  will  and  codicils.    Electing  to  claim 

against  them,  she  would  be,  of  course,  entitled  to  the  8002.  per 

annum   currency  in  preference  to  the  testator's  creditors.    This 

priority,  indeed,  on  one  ground  or  the  other,  may  be  thought  to  be 

admitted  by  the  language  of  the  decree.    It  appears  to  me,  on  the 

whole,  that  the  testator's  executors  and  trustees  are  entitled  to 

ascribe  to  the  800Z.  per  annum  currency  a  due  proportion  of  the 

payments  which  they  made  to  the  widow  in  respect  of  the  2,0002. 

per  annum,  and  to  stand  so  far  above  the  creditors  in  her  place,  and 

that  a  declaration  should  be  made  accordingly. 

Then  comes  the  question  as  to  the  9,0002.,  reported  as  *due  to  [  *469  ] 
her  executor  Mr.  Freshfield.  I  am  not  sure  whether  I  mistook  the 
argument ;  I  may  have  done  so,  but  I  understood  it  to  describe  the 
whole  of  this  sum  as  referable  to  the  2,0002.  per  annum,  and  to 
describe  the  real  estate  at  Ghigwell  as  freehold.  I  collect,  however, 
from  reading  the  report,  that  this  amount  of  9,0002.  is  in  part  com- 
posed of  arrears  of  the  annuity  of  4002.  per  annum,  agreed,  after 
the  testator's  death,  to  be  paid  to  his  widow  in  lieu  of  certain  claims 
under  his  will  and  codicils,  including  her  interest  in  the  real  estate 
at  Ghigwell,  and  that  this  estate  was  copyhold.  Not  recollecting  to 
have  heard  any  argument  as  to  the  course,  under  these  circum- 
stances, to  be  taken  with  respect  to  that  property  or  its  produce,  or 
with  respect  to  so  much  of  the  9,0002.  as  is  referable  to  the  4002. 
per  annum  currency,  I  had  rather  reserve,  and  I  do  reserve,  these 
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Lyon        two  matters  al together ,  giving  leave,  of  course,  (indeed  wishing), 
CoLYiLLx.     that   counsel  should   speak    to  them  on  the  present  occasion ,  or 
a  future  day.     The  nature  of  the  Ghigwell  property  may  possibly 
have  a  bearing  on  the  point  of  election  if  made. 

The  residue  of  the  9,000Z.  must  be  treated  as  apportioned  between 
the  800Z.  per  annum  currency  and  the  remainder  of  the  2,000^. 
per  annum,  and,  so  far  as  it  is  referable  to  the  8002.  per  annum 
currency,  must,  I  suppose,  be  taken  from  the  produce  of  the 
property  specifically  burthened  with  that  charge,  in  preference  to 
the  claims  of  the  plaintiff  and  of  the  testator's  creditors,  and  be 
paid  either  to  Mr.  Freshfield,  notwithstanding  the  disclaimer  at 
the  Bar,  or  to  the  testator's  executors  and  trustees,  by  reason  of 
the  payments  made  by  them  to  the  widow,  in  respect  of  the  merely 
bequeathed  portion  of  the  2,0002.  per  annum.  To  this,  also,  the 
counsel  can  speak,  if  they  wish  it. 

With  regard,  however,  to  the  remaining  portion  of  the  9,000/., 
that  I  mean  which  represents  arrears  of  the  merely  bequeathed 
[  ♦470  ]  portion  of  the  2,0002.  per  annum,  the  contest  *is  merely  between  the 
plaintiff  and  the  testator's  general  creditors ;  it  being  asserted  for 
them,  and  he  denying,  that  this  part  of  the  9,0002.  ought  to  be 
withdrawn,  for  their  benefit,  from  the  produce  of  the  estate 
mortgaged  to  the  plaintiff.  Upon  this  question  was  cited  Eland 
V.  Eland  (i),  decided  by  Lord  Lanodale  and  Lord  Gottenhast,  a 
case  as  to  which  I  have  been  unable  to  free  my  mind  wholly  from 
doubt.  Whether  I  should  have  considered  it  as  absolutely  binding 
on  me,  if  I  had  formed  and  retained  a  strong  or  clear  opinion 
against  it,  I  need  not  say ;  for  I  have  not  a  strong  or  clear  opinion 
against  it,  and  I  think  that  I  ought  to  follow  it.  The  plaintiff's 
counsel  have,  however,  argued  reasonably  and  fairly,  that,  assuming 
Eland  v.  Eland  to  be  a  binding  authority,  the  present  case  is  dis- 
tinguishable from  it  in  a  manner  favourable  to  the  plaintiff.  I 
have  considered  the  grounds  of  distinction  suggested,  and  do  not 
think  them  substantial,  at  least  in  his  favour.  I  am  not  sure  that 
the  present  case  is  not  more  favourable  to  the  creditors  here,  than 
was  Eland  v.  Eland  to  the  creditors  there.  I  doubted  for  some 
time  whether  the  disclaimer  of  Mr.  Freshfield,  the  widow's  personal 
representative,  might  not  be  considered  to  vary  the  case  in  the 
plaintiff's  favour,  but  I  have  come  to  the  conclusion  that  it  ought 
not.  Following  Eland  v.  Elandy  I  ought,  I  think,  to  treat  the 
widow's  annuity  as  expressly  exempted  from  the  operation  of  the 
(1)  48  B.  B.  134  (1  Beav.  235 ;  4  My.  &  Cr.  420), 
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plaintiff's  security,  as  by  agreement  not  touched  by  it,  as  being,        Lton 

therefore,  left  in  her,  notwithstanding  that  security ;  and,  conse-     colvillk. 

qaently,  as  so  left,  subject  to  the  creditors'  claims  to  the  extent  to 

which   their  claims  were  paramount.     Upon  that  footing,  they, 

therefore,  continued  to  have  an  interest,  which,  as  she  could  not 

displace  by  assigning,  so  neither  could  she,  nor  can  her  personal 

representatives,  displace  by  disclaiming,  as  I  conceive ;  although  it  is 

probably  true,  the  qualification  of  the  security  as  to  the  annuitants 

was  not  intended  for  the  creditors'  benefit,  and   ^although  the       [  uii  ] 

plaintiff  might  possibly,  though  I  do  not  say  whether  he  could,  have 

taken  his  security  free  from  the  merely  bequeathed  portion  of  the 

annuities,  and  did  take  it  free  in  express  terms  from  the  claims  of 

the  creditors,  who,  to  a  certain  extent,  are  thus  admitted  upon  him 

through  the  widow's  reserved  title.    It  seems  to  me  rather  a  hard 

case,  but  I  think,  that,  if  Eland  v.  Eland  was  rightly  decided,  it 

would  be  unsound  to  give  the  plaintiff  what  he  asks  in  this  respect. 

The  creditors,  therefore,  or  the  specialty  creditors,  must  take  from 

him  a  portion  of  the  produce  of  the  estate  mortgaged  to  him,  equal 

to  so  much  of  lihe  9,0002.  reported  due  as  represents  arrears  of  that 

part  of  the  annuity  of  2,000Z.  per  annum  to  which  the  widow  was 

not  entitled  by  a  right  above  the  testator's  will. 

With  regard  to  the  question  whether  the  compensation  fund, 
representing  the  testator's  slaves  in  Jamaica,  is  to  be  distributed 
as  legal  or  as  equitable  assets,  it  appears  to  me,  considering  the 
Acts  of  the  colonial  Legislature  of  the  reigns  of  Will.  III.  and 
Geo.  in.,  and  the  British  statute  of  87  Geo.  III.,  mentioned  in  the 
argument,  that  this  fund  must  be  treated,  so  far  as  the  creditors 
are  concerned,  as  personal  estate,  and,  therefore,  as  legal  assets. 
Upon  principle,  this  point  appears  to  me  clear  of  doubt.  I  had 
some  apprehension  whether  to  decide  so  might  not  be  in  opposition  to 
general  opinion,  or  to  settled  habits  or  practice.  I  do  not,  however, 
think  that  there  was  sufficient  ground  for  that  apprehension. 

As  to  the  real  estate,  so  far  as  consisting  of  lands  in  Jamaica, 
though  I  thought,  and  still  consider,  it  doubtful  whether  property 
of  this  description  was  not  made  in  effect  equitable  assets  by  the 
British  statute  5  Geo.  II.  c.  7 ;  yet,  as  I  only  doubt,  and  as  I  am 
told  that  there  is  not  any  trace  of  such  an  interpretation  having 
been  put  on  the  statute,  and  it  is,  I  think,  to  be  collected,  that 
Sir  Thouas  Plumbb  and  the  present  Yice-Ghancellor  of  England 
have  both  viewed  it  as  not  admitting  that  construction,  I  conceive 
*that  I  ought  to  treat  the  statute  as  not  having  intended  to  place       [  *472  ] 
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Lton        simple  contract    creditors  on   an    eqnal    footing  with    specialty 

CoLviLLB.     creditors  as  to  real  estates  in  Jamaica. 

It  must  next,  however,  be  considered,  whether  it  was  competent 
to  the  testator  to  make  this  property  by  his  will  equitable  assets ; 
and,  if  he  could  do  so,  whether  he  has  done  so.     The  doctrine  of 
equitable  assets  is  based  on  the  power  which  testators  in  England 
had  before  the  reign  of  Will.  III.,  to  disappoint  their  specialty 
creditors  of  all  resort  to  their  freehold  estate  by  devising  it.     Had 
they  not  had  such  a  power,  or  had  the  English  Legislature  provided 
simply  that  freehold  estates  in  England  devised  should  be  liable 
to  specialty  creditors  in  the  same  manner  ad  freehold  estates 
descending,  or  that  all  freehold  estates  in  England,  whether  devised 
or  descending,  should  be  assets  for  the  payment  of  all  debts  in  the 
same  manner  as  personal  estate,  there  would  have  been  no  place 
for  the  doctrine  of  equitable  assets.     There  is,  as  to  real  estates  in 
Jamaica,  the  British  statute  of  5  Geo.  IL,  already  mentioned.     If 
that  makes  all  real  estates  there  devised  or  descending  applicable 
for  the  payment  of  debts,  in  the  same  manner  as  personal  estate, 
it  would  seem  difficult  to  say,  how  real  property  in  Jamaica 
could  be  equitable  assets.     The  statute,  however,  has  the  expres- 
sion ''in  like  manner  as  real  estates  are  by  the  law  of  England 
liable ; "  a  phrase,  Mr.  Rennails's  observation  on  which  deserves 
attention.    Nor  must  the  authority  of  Sir  Lancelot  Shadweli^'s 
decision,  in  Charlton  v.  Wright,  be  forgotten.    Mr.  Burge  has  stated, 
and  probably  with  his  usual  accuracy,  that  the  Statute  of  Fraudulent 
Devises  is  generally  understood  and  considered  to  have  become 
incorporated  into  the  laws  of  Jamaica,  independently  of  the  statute 
5  Geo.   II.      But,   however  this  may  be,   I  conceive  it    to   be 
impossible  to    hold,   consistently  with  the  statute   5    Geo.   11., 
that  after    it    had    passed    it   could    be  competent    to  a    land- 
owner in  Jamaica  so  to  devise  his  real  estate  there  as  wholly  to 

[  *^78  ]  disappoint  his  creditors  ;  and  *if  he  could  not,  he  must,  I  think, 
in  order  to  make  it  equitable  assets,  (supposing  the  law  not  to  have 
made  it  absolutely,  and  of  necessity,  equitable  assets),  conform  to 
the  Statute  of  Fraudulent  Devises,  as  part  of  the  law  of  England 
mentioned  in  the  statute  5  Geo.  II. 

Assuming,  then,  that  it  was  competent  to  the  testator  to  make 
his  plantations  in  Jamaica  equitable  assets  in  this  way,  and  only 
so,  has  he  done  it  ?  My  impression  is,  that  he  has  not ;  thinking, 
that,  as  the  direction  to  pay  the  debts  at  the  commencement  of  the 
will  is  expressed,  it  must  be  considered  to  be  qualified  and  restrained 


VOL.  Lxvi,]     1844.     CH.     1  COLL.  C.  C.  473—474.  161 

by  the  subseqaent  provisions.    This  case,  patting  it  in  a  manner        Lton 

as  favourable  to  the  simple  contract  creditors  as  its  actual  condition     colvillb. 

can  be  considered  to  warrant,  may,  I  conceive,  be  stated  thus :   The 

owner  in  fee  of  two  freehold  estates,  largely  indebted  by  specialty 

and  simple  contract,  devises  one  to  A.  B.  in  fee  charged  with  the 

payment  of  one-fifth,  but  only  one-fifth,  of  all  the  testator's  debts, 

and  devises  the  other  to  C.  D.  in  fee  charged  with  the  payment  of 

the  other  four-fifths,  but  no  further  part,  of  those  debts ;  that  is  to 

say,  four  undivided  fifths  of  the  general  mass  of  debt.     Neither 

upon   principle   nor  upon    authority  am    I  satisfied  that  these 

devbes  are  within  the  proviso  of  the  Statute  of  Fraudulent  Devises, 

that  is,  that  they  are  such  a  provision  for  the  payment  of  debts  as 

to  make  the  devised  estates  wholly  or  partially  equitable  assets. 

But  if  the  Prospect  estate  had  been  subjected  by  the  testator  to 

the  payment  of  the  whole,  and  not  merely  one-fifth  of  his  debts,  in 

the  same  form  and  mode,  however,  in  which  he  has  provided  for 

the  fifth,  I  am  not  satisfied,  considering  the  manner  in  which  he 

regulates  and  directs  the    management    of    the    property,    (not 

forgetting  especially  his  direction  respecting  the  acquisition  of 

slaves),  that  the  Prospect  estate  would  have  been  well  devised 

against  the  statute,  that  is,  would  have  been  wholly  or  partially 

equitable  assets ;  particularly  as  John  Wedderburn,  the  devisee  *of       [  *^u  ] 

it,  survived,  and  was  but  in  the  twenty-third  year  of  his  age  at  the 

death  of  the  testator,  for  so  I  understand  the  fact  to  have  been :  nor, 

as  to  the  Paradise  and  Retreat  estates,  if  they  had  been  charged  with 

the  whole,  as,  that  is,  exactly  as,  they  are  charged  with  fourfif ths,  of 

the  debts,  is  it  clear  to  me  that  they  would  have  escaped  the  statute. 

On  the  whole,  my  impression  is,  that,  according  to  the  proper 
construction  of  the  Statute  of  Fraudulent  Devises,  there  was  not  in 
this  will  a  "  devise  or  disposition  of  any  real  estate  for  the  raising 
or  payment  of  any  real  and  just  debt  or  debts." 

But,  though  I  have  upon  reflection  come  to  this  conclusion,  I 
cannot  say  that  1  have  done  so  without  hesitation,  or  that  my  mind 
is  altogether  free  from  doubt  upon  the  point,  which  I  think  one  of 
some  difficulty,  especially  considering  the  case  in  Sir  George 
Cooper's  Reports  (i),  (with  which  I  understand  the  Register's  book  to 
agree),  and  considering  the  possibility  of  applying  one  portion  of 
the  produce  of  a  real  estate  devised — in  the  manner,  for  instance, 
in  which  the  Prospect  and  Paradise  property  was  by  this  testator— 
as  equitable  assets,  and  the  remaining  portion  of  it  as  legal  asset84 
(1)  Millar  v.  Borton,  G.  Coop.  45. 
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Lyon        With  my  view,  however,  of  the  law,  and  the  not  improbable  conse- 

CoLviLLB.     quences  of  the  precedent,  if  any  part  of  the  real  estate  or  its 

produce  were  held  to  be  equitable  assets  in  the  case  before  the 

Court,  I  prefer,  that,  if  it  is  to  be  so  held,  it  should  be  by  other 

authority  than  mine. 

I  have  not  yet  mentioned  the  allowances  claimed  by  the  executors 
in  respect  of  their  payments  of  Miss  Katherine  Wedderburn's 
annuities.  They  are  entitled  to  these  allowances,  at  least  against  that 
part  of  the  testator's  real  estate  which  was  made  liable  to  her  by  the 
will  and  codicils  of  his  brother  James  Wedderburn  for  the  annuities 
that  he  gave  her,  to  the  extent  of  that  liability.  It  seems  to  me  clear, 
[  •475  J  tbat  of  the  three  annuities  given  to  her  by  James  *Wedderbum, 
amounting  together  to  220Z.  per  annum,  he  meant  neither  by  way 
of  substitution  or  satisfaction  for  both  or  either  of  the  others. 


1844. 

Dee,  6. 

1845. 

March  13. 

Knight 
Bruce,  V.-C. 

[498] 


SUTHERLAND  v.  COOKE. 

(1  Coll.  C.  C.  498—505;  S.  C.  14  L.  J.  Ch.  71;  8  Jur.  1088.) 

A  testator,  after  bequeathiDg  certain  leaseholds  for  years  to  A.,  who  died  in 
the  testator's  lifetime,  and  after  bequeathing  several  legacies,  gave  and 
bequeathed  to  trustees  all  his  money  in  the  Long  Annuities,  and  other  of 
the  public  stocks  or  funds,  ready  money,  and  securities  for  money,  out- 
standing debts,  and  all  the  rest,  residue,  and  remainder  of  his  estate  and 
effects  whatsoever  and  wheresoever,  upon  trust  in  the  first  place,  by  sale 
thereof,  or  of  so  much  thereof  as  should  be  necessary  for  that  purpose  to  pay 
thereout  all  his  debts  and  funeral  and  testamentary  expenses  and  the  legacies 
by  him  thereinbefore  given,  and  subject  thereto  to  pay  the  dividends  and 
interest  thereof  to  B.  for  life,  and  after  B.'s  decease  to  permit  C.  to  have 
the  dividends  and  interest  for  life ;  and  after  the  decease  of  the  survivor  of 
B.  and  C,  he  bequeathed  the  principal  of  the  said  trust  fund  to  the  children 
of  D. :  Held,  that  the  tenants  for  life  were  not  entitled  to  the  enjoyment  in 
specie  of  the  rents  of  the  leaseholds  and  the  dividends  of  the  stock,  but  that 
the  leaseholds  and  stock  must  be  invested  so  as  to  be  permanently  productive 
for  the  persons  entitled  to  it,  according  to  the  limitations  of  the  will. 

Where  a  will  contains  an  implied,  but  no  specific,  direction  for  conversion 
of  the  property,  and  by  an  innocent  mistake  it  has  been  left  upon  the 
original  security  and  the  income  enjoyed  by  the  tenant  for  life  in  specie,  the 
Court,  upon  the  mistake  being  rectified,  will,  at  its  discretion,  allow  the 
tenant  for  life  interest  at  the  rate  of  4/.  per  cent,  per  annum  upon  the  value  of 
the  propei*ty  as  taken  at  the  expiration  of  one  year  fi-om  the  testator's  death* 

William  Cooke,  by  his  will  dated  the  9th  July,  1882,  gave  to 
his  brother  Bobert  Cooke,  and  his  friends  Bobert  Sutherland  and 
Samuel  Argill,  their  executors,  administrators,  and  assigns,  certain 
copyhold  messuages,  situate  near  the  Commercial  Boad  and 
Berner  Street,  in  the  parish  of  St.  George  in  the  East,  to  hold  the 
same  for  all  the  residue  and  remainder  of  the  several  terms  and 
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interest  therein  upon  trust,  to  pay  the  rents  and  profits  thereof  to  Suthsbland 
his  niece  Mary  Jones,  for  the  term  of  her  natural  life,  for  her  own  cookb. 
sole  and  separate  use  and  benefit ;  and  after  her  decease  the 
testator  gave  and  bequeathed  the  same  several  leasehold  messuages 
and  premises  to  such  person  and  persons,  &c.,  as  the  said  Mary 
Jones,  notwithstanding  her  coverture  by  any  deed  or  deeds  to  be  by 
her  legally  executed,  or  by  her  last  will,  &c.  should  direct  or 
appoint;  and  in  default  of  such  appointment  the  testator  did 
thereby  direct  that  the  said  leasehold  messuages  or  premises 
should  sink  into  and  form  a  part  of  the  residue  of  his  estate  and 
effects  thereinafter  bequeathed,  and  to  and  for  no  other  trust, 
intent,  or  purpose  whatsoever.  The  testator  then,  after  bequeath- 
ing various  legacies,  bequeathed  as  follows:  "Also  I  give  and 
bequeath  unto  the  said  Bobert  Cooke,  Bobert  Sutherland,  and 
Samuel  Argill,  all  my  money  in  the  Long  Annuities,  and  in  all  or 
any  other  of  the  public  stocks  or  funds,  ready  money,  and  securities 
for  money,  outstanding  debts,  and  all  the  rest,  residue,  and 
remainder  of  my  estate  and  effects  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever  the  same  *shall  or  may  consist  [  *4i)ii  ] 
at  the  time  of  my  decease  not  hereinbefore  specifically  disposed  of, 
to  hold  and  take  the  same  and  every  part  thereof  unto  the  said 
Bobert  Cooke,  Bobert  Sutherland,  and  Samuel  Argill,  their 
executors,  administrators,  and  assigns,  upon  trust,  nevertheless, 
and  to  and  for  the  several  persons,  intents,  and  purposes  following: 
(that  is  to  say),  upon  trust,  that  they  my  said  trustees,  or  the 
survivors  or  survivor  of  them,  his  executors  or  administrators,  do 
and  shall,  in  the  first  place,  by  sale  thereof,  or  of  so  much  thereof 
as  shall  be  necessary  for  that  purpose,  pay  thereout  all  my  debts 
and  funeral  and  testamentary  expenses,  and  the  several  legacies  by 
me  hereinbefore  given  and  bequeathed;  and,  subject  thereto,  to 
pay  to,  or  permit  and  suffer,  and  sufficiently  authorize  and  empower 
my  said  brother  Bobert  Cooke  to  have,  receive,  and  take  the 
dividends  and  interest  thereof  to  and  for  his  own  use  and  benefit 
for  and  during  the  term  of  his  natural  life ;  and  from  and  after 
his  decease  upon  further  trust,  to  pay  to,  or  permit  and  suffer 
Hannah  Cooke,  the  wife  of  the  said  Bobert  Cooke,  in  case  she 
shall  survive  I}im  and  be  then  living,  to  have,  receive,  and  take  the 
dividends  and  interest  thereof  to  and  for  her  own  use  and  benefit 
for  and  during  the  term  of  her  natural  life ;  and  from  and  after  the 
decease  of  the  survivor  of  them  the  said  Bobert  Cooke  and  Hannah 
Cooke,   upon  trust  for,  and  I  do   hereby  give  and  bequeath  the 
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SuTHEBLAUD  principal  of  the  said  trust  fund,  and  the  stocks  and  securities 
Cooke.  wherein  or  whereon  the  same  shall  be  invested,  unto,  all  and 
every  the  children  of  my  deceased  brother  George  Cooke  as  shall  be 
living  at  the  time  of  my  decease,  equally  to  be  divided  between 
and  amongst  them,  if  more  than  one,  share  and  share  alike,  and  to 
their  respective  executors,  administrators,  and  assigns,  for  ever, 
to  take  as  tenants  in  common,  and  not  as  joint  tenants  ;  and  if  only 
one,  then  the  whole  to  such  only  child,  his  or  her  executors,  adminis- 
[  *60o  ]  trators,  and  assigns,  for  ever."  And  *the  testator  appointed  his  said 
trustees  to  be  executors  of  his  will. 

Mary  Jones  died  in  the  lifetime  of  the  testator. 

The  testator  died  in  November,  1884,  without  having  altered  his 
will.  Bobert  Cooke  survived  his  co-executor  Argill,  and  died  in 
September,  1886. 

The  bill  was  filed  by  the  surviving  executor  against  Hannah 
Cooke  and  the  children  of  George  Cooke  who  were  living  at  the 
testator's  decease,  praying  that  the  rights  and  interests  of  all 
parties  in  the  testator's  residuary  estate  might  be  ascertained  and 
declared,  &c. 

Hannah  Cooke  died  after  the  institution  of  the  suit. 

The  clear  residue  of  the  testator's  property  consisted  of  a  sum  of 
65Z.  per  annum.  Government  Terminable  Annuities,  a  sum  of  44Z. 
per  annum,  Long  Annuities,  (both  which  sums  were  standing  in 
the  names  of  the  executors),  and  the  leasehold  houses  (held  for 
years)  mentioned  in  his  will.  The  question  was,  whether,  by  the 
terms  of  the  will,  this  property  was  to  be  enjoyed  in  specie  by 
Hannah  Cooke,  the  tenant  for  life,  or  to  be  converted  for  the  benefit 
of  the  legatees  in  succession. 

Mr.  Craig,  for  the  plaintiff,  [distinguished  Howe  v.  Lord 
Dartmouth  (i)  and  Caldecott  v.  Caidecott  (2)].  In  Bethune  v. 
Kennedy  (3),  a  case  similar  to  the  present,  the  enumeration  of 
[  •601  ]  different  species  of  the  testator's  property  in  the  residuary  *clauBe 
led  the  Court  to  the  conclusion  that  the  property  was  to  be  enjoyed 
in  specie. 

(The  Vice-Chakoellob  :  It  may  be  an  important  consideration, 
tending  to  reconcile  some  of  the  cases,  whether  the  gift  of  the 
residue  precedes  or  follows  the  enumeration  of  particulars.) 

(1)  6  R.  E.  96  (7  Ves.  137).  312). 

{2}  57  E.  B.  544  (1  Y.  &  C.  C.  C.  (3)  43  R.  R.  163  (1  My.  &  Cr.  114). 
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Mr.  Kenyan  Parker  and  Mr.  Giffard,  for  the  representative  of  Suthebland 
Hannah  Cooke  :  Cooke. 

In  Vaughan  v.  Buck  (i),  the  enumeration  of  particulars  was  prior 
to  the  gift  of  the  residue.  Here,  it  is  clear  as  to  the  Long  Annuities, 
that  the  dividends,  ultra  what  was  required  to  be  sold  for  payment 
of  the  legacies,  were  to  be  enjoyed  by  the  tenant  for  life :  Alcock  v. 
Sloper  (2),  Collins  v.  CoUins  (3),  Vincent  v.  Neircombe  (4).  And  as  to 
the  leaseholds,  there  is  an  express  direction  that,  upon  the  death  of 
Mary  Jones,  they  should  go  with  the  residue,  that  is,  with  the 
property  which  was  not  to  be  converted.  That  was  thought  of 
importance  in  Alcock  v.  Sloper. 

Mr,  Whitmarsh  and  Mr.  F.  Whitmarah,  for  the  parties  interested 
in  remainder,  were  stopped  by  the  Court. 

Thb  Vicb-Chanobllor  : 

I  think  that,  if  the  cases  of  Vaughan  v.  Biick  and  Vincent  v. 
Newcomhe  had  come  before  me,  I  should  have  decided  them  as  they 
were  decided.  Upon  the  cases  of  Alcock  v.  Sloper  and  Bethune  v. 
Kennedy,  it  is  not  necessary  for  me  (if  it  would  be  right)  to  offer  any 
opinion  :  it  is  sufficient  to  say  that  the  wills  in  those  cases  differed 
materially  from  the  will  in  the  present  case. 

The  first  question  is,  whether  this  is,  prima  facie,  a  residuary 
gift :  it  begins  thus  :  (His  Honour  here  read  the  residuary  clause 
as  far  as  the  words  "in  the  first  place.'')  *Now,  I  am  of  opinion,  [  *^^^  3 
upon  all  principle,  and  upon  the  course  of  decision,  that  this  is 
prima  facie  a  mere  gift  of  the  residue.  The  mere  fact  that  there  is 
an  enumeration  or  mention  of  some  particulars  does  not  prevent 
the  bequest  from  being  in  effect  residuary,  and  residuary  merely. 
If  it  is  a  mere  residuary  gift  as  to  the  whole,  it  must  be  followed  by 
all  the  consequences  of  a  gift  of  the  residue ;  it  must  be  put  in  a 
state  permanently  productive  for  the  persons  entitled  to  it,  according 
to  the  limitations  of  the  testator's  will.  It  is  said,  however,  that 
there  is  an  intention  sufficiently  expressed  upon  the  will  which 
corrects  the  prima  facie  meaning  of  the  words  of  the  residuary 
clause ;  an  intention  either  that  the  gift  was  to  be  specific,  or,  if 
the  gift  was  not  to  be  specific,  that  the  property  was  not  to  be 
converted.  Now,  it  lies  upon  those  who  allege  such  an  intention  to 
show  it ;  the  question  is,  whether  they  have  effectually  done  so. 

(1)  66  B.  B.  337  (PhiU.  76).  (3)  39  R.  E.  337  (2  My.  &  K.  703). 

(2)  39  B,  B.  334  (2  My.  &  K.  699),     (4)  34  B.  B.  298  (Younge,  599). 
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Sutherland  Before  we  consider  the  words  that  are  said  to  show  such  an 
CooicK.  intention,  we  must  recollect — ^first,  that  this  is  a  gift  of  personalty 
only,  that  there  is  no  gift  of  realty  mixed  with  personalty — and,  in 
the  next  place,  that  the  words  "  ready  money"  are  found  between 
the  words  "  stocks  or  funds,"  and  the  words  "  and  securities  for 
money ;  "  that  the  words  "  securities  for  money  "  are  followed  by 
the  words  ''outstanding  debts;"  and  that  all  these  words  are 
followed  by  the  words  **  rest,  residue,  and  remainder."  There  is 
no  trust  for  investment  of  the  property;  and  it  is  said  that  the 
testator  has  left  nothing  for  the  law  of  conversion  to  operate  upon. 
But  can  the  ready  money  and  securities,  and  the  outstanding  debts, 
whether  secured  or  not  secured,  remain  in  the  same  state  as  they 
were  at  the  time  of  the  decease  of  the  testator  ?  This  appears  to 
me  impossible  to  hold.  The  testator  goes  on  to  direct  his  trustees, 
"  by  sale  thereof " — not  by  receipt  or  conversion,  but  by  sale ; 
applying  those  words,  according  to  the  construction  contended  for, 
[  •503  ]  to  ready  money  and  outstanding  *debts — to  "  pay  thereout  all  my 
debts  and  funeral  and  testamentary  expenses,  and  the  several 
legacies  by  me  hereinbefore  given  and  bequeathed  "  —  words, 
exactly,  which  one  would  expect  to  find  after  a  gift  of  residue — 
"  and,  subject  thereto,  to  pay  to,  or  permit  and  suffer,  and  suffi- 
ciently authorize  and  empower  my  said  brother  Bobert  Cooke  to 
have,  receive,  and  take  the  dividends  and  interest  thereof  to  and 
for  his  own  use  and  benefit,"  &c. 

A  fair  observation  has  been  made  on  the  use  of  the  word 
''dividends,"  as  capable  of  being  attributed  only  to  the  Long 
Annuities.  I  cannot,  however,  in  this  will  so  read  that  word.  It 
is,  I  think,  a  mere  general  mention  of  dividends  as  equivalent  to 
income.  I  apply  this  observation,  however,  only  to  the  present 
will.  There  may  be  many  wills  in  which  the  word  may  receive  a 
different  interpretation. 

The  testator  then,  after  the  death  of  the  survivor  of  Bobert  Cooke 
and  Hannah  Cooke,  gives  and  bequeaths  the  "  principal  of  the  said 
trust  fund,  and  the  stocks  and  securities  wherein  or  whereon  the 
same  shall  be  invested,"  to  the  children  of  his  brother  George  Cooke, 
&c.  This  is  just  the  language  which  any  testator  would  use  in 
regard  to  any  ordinary  residue  that  he  would  expect  to  be  invested 
in  the  general  way.  I  am  of  opinion  that  I  should  be  raising 
distinctions  of  a  dangerous  nature,  if  I  were  to  hold  that  there  was 
here  anything  of  sufficient  substance  to  justify  a  departure  from  the 
general  rule. 


VOL.  Lxvi.]      1845.     CH.     1  COLL.  C.  C.  508—505. 


167 


By  the  decree,  as  drawn  up  by  the  Eegistrar,  it  was  declared,  that,  Suthebland 


according  to  the  true  construction  of  the  will  of  the  testator,  William 
Cooke,  the  late  defendant  Hannah  ''^Cooke  was  not  entitled  to  the 
actual  dividends  and  rents  which  were  produced  by  the  Government 
Annuities  for  terms  of  years,  and  Long  Annuities  and  leasehold 
messuages  constituting  the  residue  of  the  testator's  personal  estate, 
but  was  entitled,  from  the  time  of  the  death  of  her  husband  Bobert 
Cooke,  down  to  the  time  of  her  own  death,  to  interest  at  the  rate  of 
41.  per  cent,  per  annum,  upon  what  was  the  value  of  the  before- 
mentioned  property  at  the  end  of  one  year  next  after  the  testator's 
death. 

A  motion  was  now  made  that  the  minutes  of  the  decree  might 
be  varied  by  inserting  therein  a  declaration  that  the  Govern- 
ment Annuities  for  terms  of  years,  Long  Annuities,  and  leasehold 
messuages,  constituting  the  residue  of  the  testator's  personal  estate, 
ought  to  have  been  sold  at  the  end  of  one  year  after  the  testator's 
death,  and  a  declaration,  in  lieu  of  the  declaration  as  to  the  41,  per 
cent,  interest,  that  Hannah  Cooke  was,  during  the  time  before  men- 
tioned, entitled  to  such  interest  and  dividends  as  would  have  been 
payable  had  the  before-mentioned  property  been  sold,  and  the 
produce  of  such  sale  invested  in  Bank  82.  per  cent.  Annuities. 

Mr.  Whitmarsh  and  Mr.  F.  Whitviarsh,  in  support  of  the 
motion,  cited  Howe  v.  Lard  Daiimouth  (i).  Dimes  v.  Scott  (2),  Benn  v. 
Dixon  (3),  contending,  that,  where  the  property  was  considered  as 
converted  and  invested  in  the  funds,  the  usual  course  was  to  allow 
the  tenant  for  life  interest  at  8/.  per  cent.  only. 

Mr.  Giffardy  contra ^  referred  to  Ccddecott  v.  Caldecott  (4). 

The  Yice-Chancellor  : 

There  is,  I  think,  no  positive  rule  on  the  subject.  A  will  may  be 
so  framed  as  to  make  *it  the  duty  of  the  Court  to  consider  the 
property  as  laid  out  in  the  SI.  per  Cents.  But  where  there  is  no 
specific  direction  for  conversion,  and  by  an  innocent  mistake  the 
property  has  been  left  upon  the  original  security,  my  opinion  is, 
that  it  has  always  been  considered  competent  to  the  Court  to  allow 
the  tenant  for  life  interest  at  4Z.  per  cent.;  and  I  think  that, 
consistently  with  Howe  v.  Lord  Dartmouth  and  Dimes  v.  Scott,  I 
may  do  so  in  the  present  case.  % 


r. 

COOKR. 

1845. 

March  13. 

[  •504  ] 


[  •605  ] 


(1)  6  E.  B.  96  (7  Ves.  137). 

(2)  28  B.  B.  46  (4  Buss.  195). 


(3)  61  B.  B.  328  (10  Sim.  636). 

(4)  57  B.  B.  544  (1  Y.  &  C.  C.  C.  737) 
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1844.  BAYLIES   V.  BAYLIES. 

Bee,  18. 
(1  Coll.  C.  C.  537—548.) 

Bbucb!*V^C  Upon  the  construction  of  a  devise  of  real  property :  Held,  that  an  equit- 

able tenant  for  life  was  entitled  to  the  personal  enjoyment  of  the  property. 


[637] 


upon  giving  security  for  the  due  fulfilment  of  the  objects  of  testator's  wilL 
In  oi'der  to  give  effect  to  the  claim  of  the  tenant  for  life,  the  Court  (in 
contravention  of  a  previous  letting  by  the  trustees  of  the  will  to  a  person 
who  had  notice  of  the  trusts)  granted  a  receiver  of  the  property,  with  a 
direction  to  let  it  to  the  tenant  for  life  upon  the  terms  of  giving  such 
security. 

Simon  Baylies,  being  seised  of  a  freehold,  copyhold,  and  lease- 
hold estate,  consisting  of  a  messuage  or  dwelling-house,  farm,  and 
lands,  called  the  Leys,  which  he  occupied  and  managed  until  the 
time  of  his  death;    and  being  possessed  of  considerable  personal 
estate,  made  his  will,  dated  the  28rd  June,  1844,  and  thereby  gave 
and  bequeathed  to  his  brother  John  Baylies,  and  his  nephew  John 
Boulton,  [all  his  ready  monies,  securities  for  money,  farming  stock, 
growing  crops,  and  effects,  and  all  other  his  personal  estate  what- 
soever and  wheresoever,  except  his  leasehold  estate  thereinafter 
bequeathed,  upon  trust,  as  soon  as  conveniently  might  be  after  his 
decease,  to  sell,  and  convert  the  same  into  money,  and  to  pay  all 
his  just  debts,  funeral  and   testamentary  charges  and  expenses, 
chief   rents,  and  land-tax,  and  also  the  costs  and  expenses  of 
renewing  such  of  the  lives  as  at  the  time  of  his  decease,  should 
have  fallen  in  and  become  renewable  upon  his  copyhold  and  lease- 
hold estate  in  the  parish  of  Alvechurch,  or  either  of  them,  and  then 
to  retain  thereout  the  sum  of  lOZ.  for  draining  tiles,  to  be  used  by 
them,  his  said  trustees,  where  they  thought  proper,  upon  and  about 
his  said  real  estate,  and  after  the  several  payments  and  deductions 
aforesaid,  then  upon  trust,  that  they,  his  said  trustees,  should  divide 
the  whole  of  the  said  trust  funds  arising  from  his  said  personal 
estate,  equally  between  his  wife  Elizabeth  Parker  Baylies,  the  said 
John  Baylies,  the  testator's  sister  Elizabeth  Boulton,  widow,  and 
Hannah  Wilson,  wife  of  John  Wilson,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint  tenants.      And  the  testator 
gave,   devised,   and  bequeathed    all    and    singular  his  freehold, 
copyhold,   and   leasehold   estates  situate   in    the  said  parish  of 
Alvechurch,  or  elsewhere,  and  all  other  his  real  estate,  unto  and 
to  the  use  of  the  said  John  Baylies  and  John  Boulton,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the  respective 
natures  and  qualities  of  such  estates,  re3pectively,  upon  trust,  to 
let  and  set,  and  receive,  and  take  the  yearly  rents,  issues,  and 
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profits  arising  therefrom,  as  and  when  the  same  should  become      Batlies 

due  and  thereout,  in  the  first  place,  from  time  to  time,  so  often  as      batlies. 

any  life  or  lives  should  (after  his  decease)  drop  or  fall  in,  pay  and 

discharge  the  costs  of  renewal  of  or  of  putting  any  new  or  other 

life  or  lives  in  the  place  or  stead  of  such  life  or  lives  so  dropped  or 

fallen  in,  as  aforesaid,  and,  in  the  next  place,  to  pay  all  costs  and 

expenses  of  keeping  the  said  hereditaments  and  premises  in  good 

and  tenantable  repair  and   condition,  and  all  annual  outgoings 

thereout;    and  after  the  several  payments  aforesaid,  then  upon 

trust  to  pay  the  remainder  of  the  said  rents,  issues,  and  profits, 

as  and  when  the  same  should  become  due  and  be  received,  unto 

his  said  wife,  the  said  Elizabeth  Parker  Baylies,  for  her  life,  for 

her  separate   use,  without  power  of  anticipation;  and  after  the 

decease  of  his  said  wife,  upon  trust  either  by  sale  or  mortgage  of 

all  or  any  part  of  his  said  freehold,  copyhold,  and  leasehold  estate, 

or  by  such  other  ways  and  means  as  they  or  he  should  think  best, 

to  raise  the  principal  sum  of  1,000{.,  and  stand  possessed  thereof, 

in  trust  for  such  person  or  persons  as  his  said  wife  should,  by 

deed,  or  will,  appoint,  notwithstanding  coverture,  and,  in  default 

of  appointment,  in  trust  for  her  next  of  kin,  according  to  the 

Statute  of  Distributions ;  and  subject  thereto  upon  trust  to  convey 

and  assure  all  his  said  freehold,  copyhold,  and  leasehold  estate 

unto  and  to  the  use  of,  or  in  trust  for  the  said  John  Boulton  and 

the  testator's  nephew  Bichard  Boulton,   their  heirs,   executors, 

administrators,  and  assigns,  equally  as  tenants  in  common,  and 

not  as  joint  tenants,  to  whom  he  thereby  devised  and  bequeathed 

the  same  accordingly]. 

The  testator  died  on  the  24th  of  June,  1844,  and  his  will  was       [  540  ] 
proved  by  the  executors  in  November  following. 

The  bill  was  filed  by  the  testator's  widow  against  the  executors, 
and  the  other  legatees  and  devisee  named  in  the  will,  (the  latter 
defendants  being  served  with  copies  of  the  bill),  and  (by  amendment) 
against  one  Bichard  Burman.  After  stating  that  the  defendants 
John  Baylies  and  John  Boulton  had  proved  the  will,  taken 
possession  of  the  testator's  personal  estate,  paid  his  debts,  and 
retained  or  ought  to  have  retained  a  considerable  residue  in  their 
hands,  the  bill  alleged  that  they  had  taken  possession  of  the  title- 
deeds  of  the  testator's  freehold,  copyhold,  and  leasehold  estates, 
HO  as  aforesaid  devised  to  them,  and  ought  either  to  have  permitted 
the  plaintiff,  who  was  entitled  during  her  lifetime,  to  receive  the 
rents  and  profits  thereof  under  the  trusts  of  the  will,  subject  to 
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Baylies  such  payments  thereout  as  in  the  said  will  mentioned,  to  occupy 
Baylies.  ^^^  ^^^^  estates  at  a  fair  rent  and  on  giving  proper  security,  or  else 
ought  to  have  let  the  estates  to  proper  and  responsible  tenants  at 
the  best  rent  that  could  be  procured  ;  but  that  instead  of  so  doing, 
the  defendants  John  Baylies  and  John  Boulton  formed  a  scheme 
of  letting  the  farm  and  lands,  called  the  Leys,  to  the  defendant 
Richard  Burman,  a  relative  of  theirs,  at  a  rent  far  below  the  real 
value  of  the  property,  although  Burman  was  not  a  responsible  or 
eligible  tenant,  and  although  they  were  well  aware,  as  the  fact  was, 
and  as  the  plaintiff  had  informed  them,  that  she,  with  her  said 
late  husband,  had  been  in  the  occupation  of  the  farm  for  twenty 
years,  and  up  to  the  time  of  her  husband's  decease,  and  had  for  all 
that  period  dwelt  in  the  dwelling-house,  and  was  anxious  to  remain 
in  possession  of  the  farm,  and  would  have  given  full  and  sufficient 
security  for  keeping  the  same  in  proper  repair  and  for  payment  of 
the  fines,  or  would  have  become  and  had  offered  to  become  tenant 
thereof  at  the  full  annual  value  of  the  premises ;  and,  further, 
[  *54i  ]  *that  the  defendants,  in  pursuance  of  such  plan  or  scheme, 
concealed  from  all  the  persons  in  the  neighbourhood  who  would 
have  been  likely  to  offer  to  become  tenants,  their  intention  of 
turning  the  plaintiff  out  of  possession,  and  of  letting  the  farm  to 
a  stranger,  and  that  they  privately  entered  into  a  negotiation  with 
the  defendant  Burman  for  letting  to  him  the  farm  and  lands  at  the 
inadequate  rent  of  1582.  per  annum.  The  bill  also  contained  a 
charge  that  the  defendant  John  Baylies  had,  inconsistently  with 
his  duty  as  trustee,  turned  his  own  cattle,  and  allowed  other 
persons  to  turn  their  cattle  on  the  farm  while  in  the  plaintiff's 
possession. 

The  bill  prayed  that  the  will  might  be  established  &c.,  and,  if 
necessary  and  proper  in  this  suit,  that  accounts  might  be  taken  of 
the  personal  estate  and  of  the  rents  of  the  real  estate  of  the  testator 
possessed  by  the  defendants,  the  executors,  the  plaintiff  being 
willing  to  be  charged  with  an  occupation  rent  for  the  farm  during 
the  time  of  her  occupation  ;  and,  if  necessary  and  proper  in  this 
suit,  that  the  testator's  assets  might  be  administered  &c.  And  in 
case  it  should  appear  that  any  agreement  for  letting  the  farm  had 
been  entered  into  between  the  executors  and  Burman  that  the  same 
might  be  declared  void;  and  that  the  plaintiff  or  some  proper 
person,  might  be  admitted  a  tenant  upon  giving  proper  security 
for  repairs  and  payment  of  renewal  fines,  &c.  And  that  in  the 
meantime  the  defendants  John  Baylies  and  John  Boulton  might  be 
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restrained  by  injunction  from  letting  the  aforesaid  farm  and  lands      Baylies 

to  Barman  at  the  aforesaid  rent  of  158Z.,  or  from  otherwise  letting,      baylies. 

setting,  or  disposing  of  the  said  estates,  without  the  direction  or 

until  the  further  order  of   the  Court,  and  also  from  permitting 

Burman,  his  labourers,  agents,  or  workmen   to  enter  into  or  to 

continue  in  the  possession  of  the  farm  and  lands  called  the  Leys, 

and  from  permitting  any  person  other  than  the  plaintiff,  or  such 

other  person  or  *person8  as  should,  under  the  order  of  the  Court,       [  *j>42  ] 

become  tenant  or  tenants  of  the  testator's  estate,  to  enter  into  or 

continue  in  such  possession,  or   to  turn   cattle  into  or  upon  the 

said  farm  and  lands  or  any  part  thereof ;  and  that  Burman,  his 

labourers,  agents,  and  workmen  might  be  in  like  manner  restrained 

from  entering  into  and  continuing  in  such  possession,  and  from 

turning  cattle  into  or  upon  the  said  farm  and  lands,  &c.,  and  for 

a  receiver. 

A  motion  was  now  made  for  an  injunction,  pursuant  to  the 
prayer  of  the  bill.  Amongst  the  affidavits  in  support  of  the  charges 
of  the  bill  were  those  of  two  persons  of  good  property,  who  had 
offered  to  give  2001.  per  annum  for  the  farm. 

In  opposition  to  the  motion,  the  trustees,  by  their  affidavits, 
stated,  that  in  July  or  August,  1844,  having  previously  informed 
the  plaintiff  of  their  intention  so  to  do,  they  employed  Thomas 
Holyoake,  a  surveyor  of  experience,  to  make  a  valuation  of  the 
testator's  messuage,  farm,  and  lands,  for  the  purpose  of  letting 
them.  That,  on  the  29th  August,  Holyoake  valued  the  property 
at  the  sum  of  158Z.  per  annum,  exclusive  of  tithes,  which  he  valued 
at  2Sl.  That,  after  the  testator's  death,  several  persons  (who  were 
named)  were  informed  by  the  defendants  of  their  intention  to  let 
the  property,  and  that  some  of  such  persons  applied  to  become 
tenants.  That  about  a  month  after  their  applications  were  made, 
viz.  on  the  24th  of  September,  the  deponents  agreed  with  Burman  to 
let  him  the  testator's  messuage,  farm,  and  lands  at  Holyoake's 
valuation,  viz.  1582.  per  annum,  exclusive  of  the  tithes,  valued  at  28^ 
per  annum,  making  together  1862.,  on  condition  that  the  due  pay- 
ment of  the  rents  and  fulfilment  of  the  covenants  should  be 
guaranteed  by  John  Holbecke,  and  that  a  proper  agreement  should, 
when  prepared,  be  executed.  That  a  day  or  two  afterwards,  John 
Boulton  informed  the  plaintiff  that  he  and  his  co-trustee  had  agreed 
to  let  the  farm  to  Burman  *at  Holyoake's  valuation,  and  to  take  [  *»4S  ] 
the  security  of  John  Holbecke  for  the  payment  of  rent  and  per- 
formance of  covenants ;  upon  which  the  plaintiff£only  observed— 
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Baylies  ''  I  think  you  should  not  have  let  it  to  a  relative.**  That  Burnian 
Batlibs.  ^^b  ^0^  ^  relative  of  either  of  the  deponents.  That  previously 
to  the  29th  of  September,  the  plaintiff  permitted  the  deponents 
peaceably  to  carry  on  and  manage  the  farm,  &c.,  and  to  turn  cattle 
thereon  when  they  thought  necessary,  and  that  she  appeared  to  be 
making  arrangements  for  quitting  the  premises,  and  had  applied  to 
the  deponents  for  the  refusal  of  a  house  in  Alvechurch.  That,  on 
the  80th  of  September,  John  Boulton  delivered  to  the  plaintiff  a 
copy  of  Holyoake*s  valuation,  and  on  the  same  day,  Burman,  by 
the  direction  of  the  deponents,  took  possession  of  the  farm,  except 
the  dwelling-house  and  garden,  which  were  still  occupied  by  the 
plaintiff.  That  it  was  not  until  the  7th  of  October  that  the  plaintiff 
gave  notice  to  the  deponents  that  she  was  willing  to  take  the  farm 
upon  equally  advantageous  terms  as  any  other  person. 

According  to  the  affidavit  of  the  defendant  John  Baylies,  the 
property  of  Burman  consisted  of  about  400Z.  cash,  his  farming 
stock  and  household  furniture,  and  a  reversionary  interest  in  one- 
tenth  of  forty  acres  of  freehold  land. 

The  following  agreement,  signed  by  the  defendants,  the  trustees, 
and  Burman,  was  produced  in  support  of  their  case  :  ''  Memoran- 
dum of  agreement  made  this  24th  day  of  September,  1844.  The 
executors  of  the  late  Mr.  Simon  Baylies  agreed  to  let,  and  Richard 
Burman  agrees  to  take,  the  Leys  farm  and  house,  outbuildings, 
&c.,  thereon,  containing  107a.  Ir.  Op.  together,  be  the  same  more 
or  less.  Whereas  the  said  executors  have  ordered  their  solicitor, 
Mr.  Browning,  to  prepare  an  agreement  according  to  the  usual  form 
of  agreements,  and  such  covenants  and  conditions  to  be  inserted 
therein  as  they  the  said  executors  have  given  him  instructions,  for 
the  good  and  husbandlike  management  of  the  said  farm,  (which 
[  *544  ]  agreement)  the  said  ^Bichard  Burman  does  hereby  agree  to 
execute  such  agreement  so  soon  as  it  is  complete.  As  witness  our 
hand,**  &c. 

The  plaintiff,  by  her  counter-affidavit,  stated  that  no  notice  was 
ever  taken  by  the  defendants,  the  trustees,  of  the  applications  of 
those  persons  who  had  offered  to  become  tenants  of  the  farm,  but 
that  she  believed  that  they  were  all  more  eligible  than  Burman.  She 
admitted  that,  on  the  16th  of  September,  John  Boulton  had  informed 
her  that  the  farm  had  been  let  to  Burman  at  Holyoake's  valuation, 
but  she  stated  that  he  did  not  then  tell  her  what  rent  Burman 
was  to  give,  and  that  she  never  was  informed  upon  that  point  until 
the  80th  of  September  when  the  copy  of  Holyoake's  valuation  was 
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delivered  to  her.  That  this  accounted  for  her  not  having  given  Baylies 
notice  of  her  desire  to  take  the  farm  until  the  7th  of  October.  That  Baylies. 
her  apparent  acquiescence  with  respect  to  the  cattle,  &c.,  arose 
from  her  belief  that  the  trustees  were  acting  in  execution  of  the 
trusts  of  the  will.  She  admitted  that  she  was  in  error  in  calling 
Burman  a  relative  of  the  trustees,  the  fact  being,  that  his  wife  was 
the  daughter  of  Holbecke,  who  was  the  first  cousin  of  Elizabeth 
Boulton,  ^he  mother  of  the  defendant  John  Boulton. 

It  was  stated  at  the  Bar,  and  not  contradicted,  that  a  few  days 
after  the  bill  was  filed,  an  action  of  ejectment  was  brought  against 
the  widow  on  the  joint  demise  of  the  trustees  and  Burman. 

Mr.  Russell  and  Mr.  De  Gex,  for  the  motion. 

Mr.  Wigram  and  Mr.  Rogers,  for  the  defendants,  the  trustees, 
contended  that  it  was  not  competent  to  the  widow,  although  equit- 
able tenant  for  life,  to  insist  upon  having  the  personal  occupation  of 
the  property.  Upon  the  true  construction  of  the  will,  the  trustees 
were  to  have  *a  discretionary  power  of  managing  it :  Tidd  v.  [  *5i5  ] 
Lister  (i).  The  trustees  having  the  legal  estate,  had  demised  the 
property  at  a  fair  rent  to  Burman,  and  they  had  a  right  to  do  so. 

Mr.  Cooper,  for  the  defendant  Burman  : 
There  is  no  evidence  that  this  defendant  had  notice  of  the  will. 

(The  Vice-chancellor  :  I  shall  assume  that  he  had  notice ;  at 
least  unless  he  swears  the  contrary.) 

Assuming  that  he  was  aware  of  the  trusts  of  the  will,  can  he 
become  party  to  anything  in  the  nature  of  a  breach  of  trust  by 
accepting  a  lease  of  this  farm  as  a  tenant  from  year  to  year  ?  It  is 
clear,  on  the  face  of  the  will,  that  the  trustees  were  to  have  the  active 
management  of  the  property.  In  the  very  commencement  of  it 
there  is  a  direction  that  portions  of  the  personal  estate  shall  be 
applied  by  them  to  the  benefit  and  improvement  of  this  property  in 
a  particular  manner.  There  are,  no  doubt,  cases  where,  although 
the  trustees  have  a  discretion  as  to  the  management  of  the  property, 
yet  the  cestui  que  trust  has  an  option  whether  he  shall  occupy  it. 
But  there  is  no  particular  ground  for  allowing  that  option  here. 

The  Vice-Chancellor,  in  the  course  of  the  argument,  referred, 
(1)  21  B.  B.  323  (5  Madd.  429). 
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Baylies      upon  the  construction  of  the  will,  to  the  case  of  Blake  v.  Bunbury  (i) ; 

Baylies,  intimating  an  opinion,  that,  in  the  present  case,  it  would  be 
consistent  with  the  intentions  of  the  testator  to  allow  the  widow  to 
have  the  personal  enjoyment  of  the  property  for  her  life,  upon 
giving  the  proper  security.  Upon  the  question  of  security  his 
Honour  referred  to  Jenkins  v.  Milford  (2). 

Mr.  Russell,  in  reply. 

The  Vice-Chancellor  : 

[  *546  ]  The  only  doubt  which  I  have  *had  in  this  case  is,  as  to  the  form 

in  which  relief  ought  to  be  granted  upon  the  present  motion.  As 
to  the  merits  of  the  case  1  think  there  is  no  difficulty. 

1  will  assume  for  the  present  purpose,  without  deciding  the  point, 
that  the  trustees  had  the  power,  legally  and  equitably,  of  letting  the 
farm  in  question  without  the  consent  of  the  widow.  If  they  had 
that  power,  it  was  necessary  that  they  should  exercise  it  without 
forgetting  their  position  as  trustees — without  forgetting  that  they 
had  the  rights  and  interests  of  others  under  their  care.  Not 
relying  particularly  upon  Mortlock  v.  Buller(d),  Ordy.  Noel(4,)^  or 
other  cases  of  mere  specific  performance,  I  apprehend  it  to  be  clear 
in  this  Court,  that  contracts  and  dealings  of  trustees,  with  respect  to 
trust  property,  are  open  to  many  considerations  which  do  not  belong 
to  contracts  and  dealings  of  men  dealing  with  property  of  their 
own,  but  very  especially  in  cases  where  they  are  dealing  with  those 
who  have  notice  that  they  are  trustees.  In  the  present  case,  1  con- 
sider that  Burman,  when  he  dealt  with  Baylies  and  Boulton,  had 
notice  that  they  were  acting  under  this  will  as  trustees  of  it. 

Considering  the  parties  in  this  position,  has  there  been  a  letting 
which,  assuming  the  true  construction  of  the  will  to  be  such  as  I 
have  stated,  it  is  possible  for  this  Court  to  recognise  ? 

A  written  contract  is  entered  into  between  the  parties,  of  a  par- 
ticular description.  Neither  term  nor  rent,  neither  the  commence- 
ment nor  the  end  of  the  tenancy,  nor  the  conditions  upon  which 
the  farm  was  to  be  let,  are  mentioned ;  and  this  is  said  to  be  a 
letting  by  trustees.  (His  Honour  here  read  the  memorandum.  See 
ante,  p.  172.) 

It  cannot  be  maintained  that  this  alone  is  a  letting ;  but  it  is  said 
that  the  rent  and  the  term  only  are  not  in  writing.     If  so,  there  is 

(1)  1  R.  R.  Ill  (1  Ves.  Jr.  514).       (3)  7  R.  R.  417  (10  Ves.  292). 

(2)  21  R.  R.  262  (1  Jac.  &  W.  629).     (4)  21  R.  R.  328  (5  Madd.  438). 
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this  difficulty  in  the  agreement,  *that  it  is  partly  in  writing  and      Baylies 
partly  by  word  of  mouth.     That  such  an  agreement  may  not  exist      Baylies. 
in  a  case  not  within  the  Statute  of  Frauds,  I  wiJl  not  say.     But  it       [  •547  ] 
is  at  least  a  matter  of  some  difficulty — some  embarrassment — when 
parties  deal  by  means  of  agreements  of  that  description.    Assuming, 
however,  that  this  was  proper,  it  is  perfectly  plain  that  the  agree- 
ment was  to  be  afterwards  put  completely  into  writing  ;  it  was  not 
to  remain  oral.     The  trustees  had  that  degree  of  prudence ;  and  the 
least  to  be  expected  was,  that,  before  the  tenant  was  in  possession, 
the  terms  should  be  in  writing.     But  he  was  let  into  possession 
without    the   terms  being    reduced  to  writing,  and,   he  being  in 
possession,  they  were  left  to  deal  with  him  as  they  could. 

1  am  disposed  to  think  that,  in  this  case,  (without  regard  to  the 
character  of  trustee  sustained  by  one  of  the  parties),  there  was  no 
letting  at  all.  But,  even  if  there  was  that  which,  in  one  view  of 
the  case,  might  be  deemed  a  letting,  I  think  that,  as  against  trustees 
and  a  party  having  notice  of  the  trust,  it  would  be  discreditable  to 
a  court  of  equity  to  treat  it  as  a  serious  question,  whether  such  a 
transaction  as  this  ought  to  stand. 

The  question,  then,  is,  whether  the  plaintiff  is  entitled  to  the 
possession  of  this  property  for  her  life.  Upon  a  just  interpretation 
of  the  will,  I  think  that,  giving  security  for  the  due  performance  of 
the  objects  of  the  will,  and  for  dealing  with  the  property  in  a  reason- 
able and  right  manner,  she  ought  not  to  be  disturbed  in  the 
possession.  There  may,  however,  be  some  difficulty  in  point  of 
form  ;  not  that  a  mandatory  injunction  is  not  within  the  powers 
of  this  Court ;  but  delicacy  and  caution  are  required  in  issuing  it. 
Considering  the  situation  in  which  this  property  is  placed,  and  that 
a  receiver  is  prayed  by  the  bill,  I  think  that  the  mode  of  arriving 
at  substantial  justice,  *without  being  impeded  unnecessarily  by  C  *^^^  ] 
form,  will  be  (the  plaintiff  consenting)  to — 

Befer  it  to  the  Master  to  appoint  one  or  more  proper  person  or 
persons  to  be,  without  salary,  a  receiver  or  receivers  of  the  freehold, 
copyhold,  and  leasehold,  (giving  recognizances  in  the  usual  manner) ; 
and  if  the  Master  shall  approve  of  any  person  or  persons  to  be  pro- 
posed by  the  plaintiff,  let  such  person  or  persons  be  appointed  by 
the  Master  in  preference,  and  let  possession  of  the  farm  be  delivered 
to  such  person  or  persons  when  appointed.  Let  the  plaintiff  give 
such  security  as  shall  be  approved  by  the  Master  for  the  payment 
and  discharge  of  the  costs  of  renewals,  and  of  putting  in  any  new 
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or  other  life  or  lives,  as  in  the  will  mentioned,  and  for  payment  and 
discharge  of  all  costs  and  expenses  of  keeping  the  property  in  good 
and  tenantable  repair  and  condition,  and  all  annual  and  other  out- 
goings, until  her  death  or  further  order.  Let  such  receiver  or 
receivers  give  the  plaintiff  the  option  of  being  the  tenant  of  the 
property ;  reserving  to  such  receiver  or  receivers  power  to  inspect 
the  state  and  condition  of  the  property.  Till  the  appointment  of  a 
receiver,  the  possession  of  the  property  to  remain  as  it  is.  The 
order  to  be  without  prejudice  to  the  question,  whether  Barman  is 
or  is  not  entitled  to  receive  any  payment  or  compensation,  and,  if 
any,  from  whom. 

The  Yice-Chancellob  afterwards  said,  that  he  was  of  opinion 
that  the  evidence  did  not  establish  that  the  plaintiff  sanctioned  the 
conduct  of  the  trustees.  In  order  to  arrive  at  that  conclusion,  be 
should  have  required  much  stronger  evidence  that  she  understood 
her  rights  and  meant  to  bind  them. 


1844. 
Dec.  21. 

Knight 
Bbuce,  V.-C. 

[649] 


ASHBT  V.  ASHBT. 

(I  Coll.  C.  C.  549—554  ;  S.  C.  14  L.  J.  Ch.  86;  8  Jur.  1159.) 

Legacies  held  to  be  charged  by  the  will  of  a  testator  upon  his  real  estate 
in  exoneration  of  his  personalty. 

Edward  Ashbt,  late  of  Medboum,  in  the  county  of  Leicester,  by 
his  will,  dated  the  4th  May,  1811,  gave  as  follows:  ''All  that  my 
messuage  or  tenement,  with  the  outbuildings  and  appurtenances  to 
the  same  belonging,  situate,  and  being  in  Medbourn  aforesaid,  and 
now  in  my  own  occupation,  and  all  my  closes,  open  fields,  lands, 
commons,  and  real  estate  in  Medbourn  aforesaid  whatsoever,  with 
the  appurtenances,  and  also  my  moiety  or  half  part  of  a  close  of 
pasture  or  ground  inclosed  in  Halloughton,  in  the  said  county 
of  Leicester,  the  whole  of  which  close  contains  three-and-a-half 
acres,  or  thereabouts,  I  give  to  my  affectionate  wife,  Sarah  Asbby, 
for  and  during  the  term  of  her  natural  life ;  and,  subject  thereto,  I 
give  and  devise  my  said  messuage  or  tenement,  buildmgs,  and 
appurtenances  to  the  same  belonging,  closes,  open  fields,  lands, 
commons,  and  all  my  real  estate  in  Medbourn  aforesaid,  and  also 
my  moiety  or  one-half  part  of  the  closes  or  ground  inclosed,  with 
the  appurtenances,  situate  in  Halloughton  aforesaid,  to  my  eldest 
sou,  William  Ashby,  and  to  his  heirs  and  assigns  for  ever,  but 
charged  and  chargeable,  nevertheless,  with  the  payment  of  the 
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legacies  hereinafter  mentioned  to  my  two  sons,  Thomas  and  Edward,  ashbt 
and  my  daaghter  Elizabeth.  Also,  I  give  to  my  said  son,  William  asbby. 
Ashby,  my  silver  half-pint  cup,  and  desire  my  wife  will  give  to  my 
daaghter  Elizabeth  two  silver  table-spoons.  I  give  to  my  said  two 
sons,  Thomas  Ashby  and  Edward  Ashby,  the  sum  of  lOOZ.  a-piece, 
and  to  my  daaghter  Elizabeth,  the  wife  of  Edward  Palmer,  the  sum 
of  802.,  which  said  several  legacies  I  will  and  direct  shall  be  paid  to 
my  two  sons,  Thomas  and  Edward,  and  my  daughter  Elizabeth,  at 
the  end  of  twelve  months  after  the  decease  of  my  said  wife,  by  my 
said  son,  William  Ashby,  but  without  any  interest  for  the  same ; 
and  I  hereby  charge  my  messuage,  lands,  and  *real  estates  in  Med-  [  *550  ] 
boam  and  Halloughton  aforesaid  with  the  payment  of  the  said 
legacies  to  my  said  two  sons  and  daughter  accordingly.  And,  if 
any  or  either  of  them,  my  said  two  sons,  Thomas  and  Edward,  and 
my  said  daughter  Elizabeth,  shall  happen  to  die  before  his,. her,  or 
their  said  legacy  or  legacies  shall  become  payable  by  this  my  will, 
leaving  one  or  more  child  or  children,  I  give  the  legacy  or  legacies 
of  him,  her,  or  them  so  dying,  unto  his,  her,  or  their  children, 
equally  to  be  divided  between  and  amongst  such  children,  if  more 
than  one,  share  and  share  alike ;  but,  in  case  either  of  them,  my  said 
sons,  Thomas  and  Edward,  or  my  daughter  Elizabeth,  shall  depart 
this  life  before  his,  her,  or  their  said  legacy  or  legacies  shall  become 
payable,  and  without  leaving  any  child  or  children  living,  I  give  the 
legacy  of  him,  her,  or  them  so  dying  unto  the  survivors  or  survivor 
of  them,  my  said  two  sons  and  daughter,  equally  to  be  divided 
between  such  survivors,  share  and  share  alike.  And  all  my  house- 
hold goods  and  household  furniture,  ready  money,  and  securities  for 
money,  horses,  cows,  sheep,  and  other  cattle,  and  all  other  my 
personal  estate  and  effects  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  not  by  me  before  disposed  of,  (after  and 
subject  to  the  payment  of  my  just  debts  and  funeral  expenses,  and 
the  charges  and  expenses  of  proving  this  my  will),  I  give  and 
bequeath  unto  my  said  wife,  Sarah  Ashby,  and  my  said  son,  William 
Ashby,  equally  to  be  divided  between  them,  share  and  share  alike, 
and  to  their  executors  and  administrators,  to  and  for  his,  her,  or 
their  own  use  and  uses."  The  testator  appointed  his  wife,  Sarah 
Ashby,  and  his  eldest  son,  William  Ashby,  joint  executrix  and 
executor  of  his  will. 

Upon  the  death  of  the  testator,  his  will  was  duly  proved  by  his 
representatives. 

Sarah  Ashby  entered  into  possession  of  the  real  estate  devised  to 
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abhbt       her  for  life,  and  continued  in  poBsession  until  her  decease,  which 
A8HBT.       took  place  on  the  2nd  October,  1827.      *0n  her  death,  William 
[  *obi  ]      Ashby  entered  into  posseBsion  of  the  premises,  and  died  intestate  in 
November,  1829. 

The  bill  was  filed  by  Thomas  Ashby  and  Elizabeth  Palmer,  two 
of  the  legatees  named  in  the  testator's  will,  (Thomas  Ashby  being 
also  administrator  de  bonis  non  of  the  testator,  and  both  plaintiffs 
being  the  legal  personal  representatives  of  Sarah  Ashby,  and  the 
plaintiff  Elizabeth  Palmer  having  survived  her  husband),  against 
the  dowress,  and  infant  heir-at-law  of  William  Ashby,  and  other 
persons  interested  in  the  real  estate  devised  by  the  testator,  pray- 
ing that  the  will  might  be  established,  &c.,  and  that  the  legacies 
might  be  raised  by  a  sale  or  mortgage  of  the  devised  estate. 

The  first  question  was,  whether  the  real  estate  was  charged  by  the 
will  with  payment  of  the  legacies  in  exoneration  of  the  personalty. 

Mr.  Heatlifieldf  for  the  plaintiff. 

Mr.  Henshaw,  for   the  defendants,  except  the  heir-at-law  of 
William  Ashby : 

The  circumstance  that  the  real  estate  is  charged  with  the  legacies 
after  the  death  of  the  testator's  wife,  is  not  sufficient  to  show 
that  the  real  estate  alone  was  to  be  charged.  It  must  be  shown 
clearly  that  the  personalty  was  not  to  be  charged.  William  Ashby, 
the  devisee  in  remainder  of  the  real  estate,  was  not  only  an  executor, 
but  legatee  of  a  moiety,  of  the  residuary  personal  estate.  The  gift 
of  the  residue  comprises  all  the  testator's  personal  estate,  **  not 
before  by  me  disposed  of."  Part,  therefore,  must  have  been 
disposed  of  in  payment  of  legacies,  unless  those  words  are  to  be 
referred  only  to  the  silver  cup  and  spoons. 

Mr.  Kinglake,  for  the  remaining  defendant. 

The  Vice-Chancbllor  : 

[  *552  ]  The  question  is,  whether  there  *is  an  intention  apparent  in  this 

will,  that  the  three  legacies  given  to  the  testator's  two  sons,  Thomas 
and  Edward  Ashby,  and  his  daughter  Elizabeth  Palmer,  should  be 
paid  out  of  the  real  estate  alone.  He  gives  his  real  estate  to  his 
wife  for  life ;  subject  to  that,  he  gives  his  real  estate  to  his  eldest 
son,  William  Ashby,  in  fee,  but  ''  charged  and  chargeable,  never- 
theless, with  the  payment  of  the  legacies  hereinafter  mentioned  to 
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my  two  sons,  Thomas  and  Edward  Ashby,  and  my  daughter  ashby 
Elizabeth.*'  Now,  it  may  be,  that,  had  the  will  ended  here,  the  ashbt. 
land  would  only  have  been  an  auxiliary  fund  for  payment  of  these 
legacies ;  but  the  testator  goes  on :  ^*  Also,  I  give  to  my  said  son, 
William  Ashby,  my  silver  half-pint  cup,  and  desire  my  wife  will  give 
to  my  daughter  Elizabeth  two  silver  table-spoons."  It  occurred  to 
me,  at  first,  that  this  direction,  that  the  wife  should  give  the  spoons, 
(considering  that  the  personal  estate  is  given  generally  to  the  wife. 
and  eldest  son),  might  have  the  effect  of  neutralizing  the  observa- 
tions which  I  am  about  to  make  as  to  the  eldest  son  paying  the 
legacies.  But  I  do  not  think  that  it  ought ;  the  probability  is,  that 
the  testator  had  more  spoons  than  two,  and  he  might  wish  to  give 
the  wife  the  power  of  selecting  those  which  the  daughter  was  to 
take.  That  direction  does  not,  I  think,  vary  the  inference  as  to  the 
testator's  intention  to  be  collected  from  other  parts  of  the  will.  He 
then  gives  the  three  legacies  ;  which  are  given  in  the  common  form 
of  pecuniary  legacies,  but  are  to  be  paid,  after  the  death  of  his  wife, 
"  by  my  said  son  William  Ashby,"  to  whom  he  has  given  the  real 
estate  after  the  death  of  his  wife.  Now,  I  do  not  say  that  that  alone 
is  decisive  upon  the  question,  but  it  is  very  strong.  Then,  after 
charging  the  legacies  on  the  real  estate,  and  giving  certain  direc- 
tions respecting  them,  he  concludes  his  will  thus:  **  All  my  house- 
hold goods  and  household  furniture,  ready  money,  and  securities  for 
money,  horses,  cows,  sheep,  and  other  cattle,  and  all  other  my 
personal  estate  and  effects  whatsoever  *and  wheresoever,  and  of  [  *553  ] 
what  nature  or  kind  soever,  not  by  me  before  disposed  of,  after  and 
subject  to  the  payment  of  my  just  debts  and  funeral  expenses,  and 
the  charges  and  expenses  of  proving  this  my  will,"  n6t  mentioning 
the  legacies,  "  I  give  and  bequeath  unto  my  said  wife,  Sarah  Ashby, 
and  my  said  son,  William  Ashby,  equally ; "  William  alone  being  the 
person  by  whom  the  legacies  were  before  directed  to  be  paid.  Upon 
the  whole,  I  think  that  this  particular  will,  taken  altogether,  does 
show  that  the  testator  intended  these  three  legacies  to  be  charged 
upon  his  real  estate  only. 
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1844.  SMITH   V.   GREEN  (1). 

Dee,  18,  19, 

20.  (1  CoU.  C.  C.  555—564.) 

— ^  A  first  mortgagee,   after  the  usual  notice  given  him  by  the  second 

Bruce  V.-C,  mortgagee  to  redeem,  files  a  bill  of  foreclosure.    At  the  end  of  the  term 

r  ggg  -I  meutioued  in  the  notice,  the  second  mortgagee  tenders  the  mortgage-money 

and  costs  to  the  first  mortgagee,  which  the  latter  declines  to  accept:  Held, 

under  all  the  circumstances  of  the  case,  that  the  first  mortgagee  ought  to 

pay  the  costs  of  the  suit  after  the  tender. 

A  first  mortgagee  ought  to  accept  pa^nnent  from  a  second  mortgagee,  and 
thereupon  to  convey  to  him  the  mortgaged  estate,  with  or  without  the 
concurrence  of  the  mortgagor. 

Bt  indentures  of  lease  and  release,  dated  the  10th  and  11th 
February,  1824,  John  Green  conveyed  to  the  plaintiff  and  his  heirs 
an  estate,  called  the  Droveway  Estate,  part  of  a  larger  property  of 
which  he  was  the  owner,  situate  at  Castle  Eaton,  in  Wiltshire,  by 
way  of  mortgage,  for  securing  950Z.,  with  interest  at  51.  per  cent. 

In  March,  1834,  the  plaintiff  took  possession  of  the  mortgaged 
premises,  and  thenceforth  received  for  them,  through  Lediard,  his 
solicitor,  a  rent  of  602.  per  annum,  payable  yearly,  with  a  deduction 
of  21.  68.  per  annum  for  land-tax.  This  arrangement  continued 
until  Lady  Day,  1842. 

By  an  indenture  of  the  20th  April,  1826,  Green  mortgaged  the 
premises  for  a  term  of  500  years  to  Trotman,  to  secure  500Z.  and 
interest.  That  mortgage  ultimately  vested  by  assignment  in  the 
defendant  Mullings. 

By  an  indenture  of  the  23rd  March,  1830,  Green  again  mortgaged 
the  premises  to  the  defendant  Bevir,  to  secure  2,000Z.  and  interest. 
And  lastly,  by  an  indenture  of  the  13th  October,  1831,  he  further 
mortgaged  the  premises  to  some  ladies  named  Halgood,  to  secure 
560{.  and  interest. 

In  November,  1841,  John  Green  died. 

On  the  15th  February,  1843,  the  defendant  Mullings  received  the 
following  letter  from  Alexander  Smith  the  brother  of  the  plaintiff: 
*'  I  am  requested  by  my  brother  to  apply  for  471.  10«.,  being  the 
interest  of  950Z.,  advanced  to  the  late  Mr.  Green  of  Castle  Eaton. 
If  you  should  not  be  authorized  to  pay  it,  you  will  be  so  good  as  to 
inform  me  who  the  executors  of  the  late  Mr.  Green  are,  that  I  may 
apply  to  them."  In  reply  to  this  letter,  Mullings,  on  the  same  day, 
wrote  as  follows  :  **  Sir, — It  was  always  supposed  that  Mr.  Lediard 
held  the  mortgage  you  allude  to  upon  Mr.  Green's  estate,  and  notice 
was  given  to  him  at  the  time  the  last  payment  of  interest  was  made, 

(1)  Pearce  v.  Morris  (1870)  L.  E.  5  Ch.  227,  39  L.  J.  Ch.  342,  22  L.  T.  190. 
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that  only  *4Z.  per  cent,  would  in  future  be  paid,  which  rate,  I  hope,  Smith 
your  brother  will  be  content  to  take.  I  shall  be  ready  to  pay  both  gbkbn. 
principal  and  interest  at  any  time,  upon  having  the  deeds  delivered  [  ^^^^  ] 
up  to  me,  and  you  will  be  good  enough  to  say  as  much  to  your 
brother."  In  answer  to  this  letter,  Alexander  Smith,  on  the  same 
day,  wrote  as  follows :  "  Sir, — My  brother  has  all  along  had  the 
deeds  of  the  property  with  a  regular  conveyance  made  by  Mr. 
Lediard,  and  the  agreement  is  51.  per  cent.  My  brother  will  take 
nothing  less.  If  there  is  any  difficulty  about  getting  the  interest, 
he  will  be  obliged  to  employ  his  solicitor,  as  he  wants  the  interest, 
and  it  was  due  on  the  10th.  My  brother  has  no  objection  to 
deliver  up  the  deeds  when  the  principal  is  paid,  but  it  is  usual  to 
receive  half-a-year's  notice  from  the  executors.**  MuUings's  reply 
was  as  follows :  **  Sir, — Mr.  Bevir  is  employed  by  the  executors  of 
Mr.  Green,  and  I  have  nothing  whatever  to  do  with  the  business, 
further  than  having  a  mortgage  upon  the  estate.  Your  brother 
allowed  Mr.  Lediard  to  act  as  his  agent,  and  it  seems  to  me  that 
your  brother  would  be  bound  by  Mr.  Lediard's  acts.  In  reference 
to  the  matters  in  question,  I  have  repeatedly  offered  to  pay  off  your 
brother's  mortgage  for  the  last  two  years,  which  I  am  entitled  to 
do  as  second  mortgagee,  and  I  shall  be  glad  to  do  so  at  Lady  Day 
next,  or  sooner  if  wished." 

In  consequence  of  this  correspondence,  a  notice  in  writing,  dated 
the  18th  March,  1843,  and  signed  by  the  defendant  Bevir  (who  was 
a  solicitor)  on  behalf  of  himself  and  Mullings  and  the  subsequent 
mortgagees,  was  served~upon  and  accepted  by  Alexander  Smith,  as 
the  agent  of  his  brother.  The  notice  was  to  the  effect,  that,  at  the 
expiration  of  six  months,  or  sooner  if  it  should  be  agreeable  to  the 
plaintiff  to  receive  it,  it  was  intended  to  pay  off  the  principal  and 
interest  due  to  him  on  mortgage  of  the  Drove  way  Estate. 

Soon  after  the  service  of  this  notice,  three  different  applications 
were  made  by  the  plaintiff  through  his  solicitor  *to  the  defendant  [  *6B7  ] 
]^Iullings  for  payment  of  the  interest,  with  an  intimation  that,  on 
failure  of  payment,  a  bill  would  be  filed.  On  the  two  first  occasions, 
the  defendant's  reply ^was  to  the  effect  that  he  was  ready  to  pay 
both  principal  and  interest.  On  the  last  occasion,  the  Slst  March, 
he  said  that  the  principal  and  all  interest  would  be  paid  off  at  the 
expiration  of  the  notice,  and  that  the  tenant  would  be  paying  his 
rent  in  May  then  next,  when  the  interest  then  due  would  be  paid. 

On  the  20th  April,  1843,  the  plaintiff  filed  his  original  bill  for  a 
foreclosure  of  the  premises  against  the  heir  and  devisees  of  Green, 
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Smith       the  defendant  Bevir  and  other  parties  ;  omitting  to  make  Mailings 
Green.       ^  defendant,  hy  reason,  as  he  afterwards  alleged  by  his  supplemental 
bill,  that  he  considered  Mailings  was  acting  only  in  his  professional 
character  and  as  agent  for  other  parties. 

On  the  29th  May,  the  tenant  of  the  premises  paid  to  the  plaintiff's 
solicitor  57/.  12«.,  being  the  amount  of  a  year's  rent  to  Lady  Day, 
deducting  land-tax. 

On  the  Slst  May,  the  defendant  Mullings  wrote  a  letter  of  that 
date  to  the  plaintiff's  solicitor  in  these  terms  :  "  Sm, — If  you  will 
favour  me  with  an  account  of  the  interest  and  costs  due  to  your 
client,  Mr.  George  Smith,  after  deducting  the  rent  received,  I  will 
endeavour  to  get  the  account  agreed  to  by  Mr.  Bevir,  and  pay  the 
balance  with  the  principal  money,  on  the  execution  of  the  transfer 
of  the  mortgage,  the  draft  of  which  I  send  for  your  perusal.  I  am 
second  mortgagee  of  this  estate,  and  have  the  first  right  to  redeem 
and  call  for  a  transfer  of  Mr.  Smith's  mortgage,  but  I  shall  be  ready 
to  obtain  a  written  request  or  consent  from  Mr.  Bevir  and  Mr. 
Green  to  your  clients*  making  the  transfer  to  me,  if  you  so  desire. 
It  seems  to  me,  however,  that  your  client  may  transfer  to  any 
person  without  incurring  any  risk  beyond  the  costs  of  the  defendants 
to  his  bill ;  which  will  be  disposed  of  by  their  consenting  to  the 
payment  of  his  costs." 
[  668  ]  The  draft  referred  to  in  this  letter  was  that  of  a  simple  transfer 

of  the  mortgage  from  the  plaintiff  to  the  defendant  Mullings.  The 
draft  was  shortly  afterwards  returned  to  Mullings  by  the  plaintiff's 
solicitor,  with  the  addition  of  the  names  of  the  defendants  Bevir 
and  Green  as  parties  to  it.  Mullings  acquiesced  in  this  alteration, 
and  caused  an  engrossment  to  be  made  from  the  draft  as  so  altered, 
which  engrossment  was  executed  by  the  defendant  Bevir.  Green, 
however,  refused  to  execute  it. 

An  attempt  was  then  made  by  the  defendant  Bevir  to  obtain  the 
concurrence  of  Green ;  but  that  attempt  failing,  he,  on  the  26th 
August,  wrote  a  letter  of  that  date  to  the  plaintiff's  solicitor  in  these 
terms :  "  Sir, — As  I  find,  after  taking  an  express  journey  to 
Hungerford,  that  Mr.  Green  is  not  to  be  prevailed  on  to  execute  the 
transfer  to  which  I  have  given  my  signature,  or  to  concur  in  any 
other  arrangement  for  terminating  this  suit,  and  as  it  is  objected 
for  your  client  to  assign  his  mortgage  to  Mr.  Mullings  as  not  a 
party  to  the  suit  without  such  signature,  I  propose,  in  order  to  save 
myself  further  expense,  to  pay  off  your  client  his  principal,  interest, 
and  costs,  and  also  Mr.  Green's  costs,  and  to  take  a  transfer  of  the 
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mortgage  to  myself,  and  therefore  beg  to  submii;  to  you  the  smith 
accompanying  draft  of  such  transfer  for  your  perusal  and  modifi-  gbkbit. 
cation  in  any  way  you  think  proper,  and  trust  your  client  will  not 
be  advised  to  prosecute  the  suit,  which  cannot  be  attended  with  any 
possible  advantage  to  himself.  I  am  prepared,  and  will  wait  upon 
you  any  day,  however  early,  to  pay  the  principal  and  interest,  and 
to  deposit  a  sum  for  the  costs,  as  well  Mr.  Green's  as  your  client's, 
till  they  can  be  ascertained.  Should  not  this  proposal  be  acceded 
to,  it  must  be  considered  without  prejudice." 

On  the  80th  August,  the  defendant  Bevir,  being  in  London, 
pressed  the  agents  of  the  plaintiff's  solicitor  for  a  reply  to  the  last- 
mentioned  letter.  On  the  following  day  the  agents  wrote  as 
follows  :  "  If  the  defendant  wants  to  ^redeem  the  plaintiff,  he  must  [  *659  ] 
apply  to  the  Court  in  the  usual  way.  We  beg  he  will  not  delay 
putting  in  his  answer  by  the  time  fixed  by  the  Master." 

On  the  2nd  September,  the  defendant  Bevir  received  a  letter  from 
the  plaintiff's  solicitor,  in  these  terms:  "  Sir, — Upon  your  producing 
a  consent  from  Mr.  Green  to  dismiss,  I  am  willing  for  my  client  to 
convey  to  you  or  any  one  else  ;  and  if  any  motion  is  made  for  the 
purpose  of  terminating  the  suit,  I  will  not  offer  any  opposition." 

On  the  same  day  the  defendant  Bevir  replied  to  the  last-mentioned 
letter  as  follows  :  *'  Smith  v.  Green.  Sir, — ^If  Mr.  Green's  consent 
were  necessary  for  the  dismissal  of  this  bill,  I  would  not  ask  you  to 
dismiss  it  without;  but  as  you  are  already  aware  that  Mr.  Green's 
consent  cannot  be  obtained,  it  seems  useless  for  you  to  make  that  a 
condition.  The  only  objection  to  the  dismissal  of  the  bill,  as 
regards  Mr.  Green,  is  the  liability  of  your  client  to  his  costs,  and  as 
I  have  been  willing  to  deposit  with  you  the  amount  before  the 
motion  to  dismiss  (which  is  a  hand  motion  merely)  is  made,  there 
is  an  end,  I  submit,  to  that  objection.  I  went  to  town  on  Wednesday 
for  the  purpose  of  giving  instructions  for  my  answer,  and  while 
there,  caused  an  application  to  be  made  to  your  agents,  in  the  hope 
it  would  not  be  required ;  but  in  consequence  of  their  written  reply 
(a  copy  of  which  you  have  on  the  other  side)  my  answer  has  been 
drawn  and  the  draft  forwarded  to  me  to-day." 

The  defendant  Bevir  not  having  received  any  reply  to  the  last- 
mentioned  letter,  he,  on  the  5th  September,  1843,  wrote  and  sent 
to  the  plaintiff's  solicitor  a  letter  in  these  terms  :  ''Smith  v.  Green. 
Bra, — I  am  exceedingly  desirous  of  getting  rid  of  this  suit,  and  will 
make  one  more  effort  to  obtain  Mr.  Green's  consent  to  the  dismissal 
of  tills  bill ;  but  I  wish  previously  to  know  whether,  if  I  should 
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Smith  succeed  in  procuring  it,  you  will  consent  to  your  client's  executing 
Grrbk.  the  transfer  to  me,  the  draft  of  which  has  been  submitted  to  you." 
[560]  The  plaintiff's  solicitor  replied  by  letter  of  the  same  date,  as 

follows  :  **  Sir, — I  consider  my  note  of  the  2nd  instant  a  suflBcient 
guarantee  as  to  what  course  the  plaintiff  would  take  in  the  event 
of  your  having  Mr.  Green's  consent  to  dismiss,  and  that  note  vrill 
be  answer  to  yours  of  this  date.  As  to  the  form  of  the  transfer, 
the  plaintiff  will  execute  such  as  he  shall  be  advised,  and  if  you 
desire  the  draft  to  be  returned,  it  shall  undergo  such  alterations  as 
may  be  considered  requisite,  but  I  cannot  stay  the  proceedings 
pending  such  negotiations." 

On  the  receipt  of  this  letter,  the  defendant  Bevir  made  an 
application  to  the  solicitor  of  the  defendant  Green,  requesting  his 
consent  to  the  dismissal  of  the  bill  upon  payment  of  his  costs,  but 
without  success. 

On  the  18th  September,  the  defendant  Bevir,  accompanied  by 
Thomas  Mullings,  the  brother  of  the  defendant  MuUings,  went  to 
the  office  of  the  plaintiff's  solicitor,  and  producing  l,000f.  in  Bank- 
notes, stated  that  he  was  about  to  go  to  London  to  put  in  his  answer, 
but,  before  doing  so,  tendered  the  notes  in  payment  of  the  principal 
and  interest  due  on  the  mortgage ;  and  added,  with  respect  to  costs, 
that  he  would  either  deposit  in  the  hands  of  the  solicitor  of  the 
plaintiff  a  sum  for  their  payment,  or  would  give  an  undertaking  for 
that  purpose.  The  witness  Mullings  added,  that  his  brother  would 
join  in  the  undertaking.  The  plaintiff's  solicitor  declined  to  receive 
the  money,  without,  as  the  witness  for  the  defendants  stated, 
assigning  any  reason ;  but  according  to  his  own  evidence,  on  the 
ground,  as  he  expressed  it,  that  the  mortgagor  having  appeared  to 
the  suit,  he  could  not  suffer  his  cliiBut  to  be  redeemed,  "except  upon 
the  terms  as  in  the  common  case  of  a  foreclosure  suit." 

On  the  22nd  September,  the  plaintiff  filed  a  supplemental  bill 
against  Green,  Bevir,  Mullings,  and  the  Halgoods:  alleging,  by 
the  way  of  supplemental  matter,  that,  since  the  filing  of  the 
[  ♦sei  ]  original  bill,  the  defendants  Bevir  and  Mullings,  *who  were 
mortgagees  of  the  adjoining  property  belonging  to  Green,  had 
removed  and  displaced  the  fences  and  boundaries  of  the  Drove- 
way  Estate,  so  as  to  render  it  impossible  for  the  plaintiff  to 
recognize  or  identify  his  .mortgaged  premises  with  sufiScient 
certainty  to  enable  him  to  recover  them  in  ejectment,  or  to  pro- 
ceed to  a  sale.  These  allegations,  as  well  as  other  matter  intro- 
duced by  way  of  supplement,  were  totally  unsupported  by  evidence. 
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The  supplemental  suit  now  came  on  for  hearing.  Smith 

V, 

Mr.  Russell  and  Mr.  Whatley,  for  the  plaintiff.  ^»"=^- 

Mr.  WUcock,  for  the  defendants,  the  Greens. 

Mr.  Wigram  and  Mr.  Parry,  for  the  defendant  MuUings. 

Mr.  Swanston  and  Mr.  Bevir,  for  the  other  defendants. 

In  the  course  of  the  argument,  the  case  of  Cliff  v.  Wadsworth  (i), 
was  referred  to. 

The  Vice- Chancellor: 

In  this  case,  which,  during  portions  of  Wednesday,  yesterday, 

and  the  present  day,  has  occupied  the  public  time  to  an  extent 

that,  considering  its  nature,  I  had  not  been  prepared  to  think 

possible,  the  litigation  is  substantially  about  nothing  except  its  own 

costs.    The  plaintiff  sues  as  first  mortgagee  of  the  estate  in  question. 

He  is  admitted  to  be  so.     It  is  admitted  that  money  is  due  to  him 

on  his  security.    He  has  asked,  by  his  counsel  at  the  Bar,  for  an 

ordinary  decree  of  foreclosure,  and  for  nothing  else.    It  is  admitted 

that  he  is  entitled  to  an  ordinary  decree  of  foreclosure,  except  so  far 

as  such  a  decree  allows  the  plaintiff  to  add  to  his  security  the  costs 

of  the  suit ;  the  defendants  contending  that  the  plaintiff  is  "^not       [  *562  ] 

entitled  .to  any,  and  ought  to  pay  some,  part  of  the  costs  of  the 

suit.    The  costs  of  the  suit  form,  therefore,  the  whole  subject  of 

contest ;  before  entering  upon  which  it  is  as  well  to  mention,  that 

the  total  amount  of  principal  due  to  the  plaintiff,  when  his  original 

bill  was  filed,  is  admitted  on  all  hands  to  have  been  950Z. ;  that  this 

sum  carries  interest  at  51.  per  cent,  per  annum ;  but  that  during 

some  time  the  plaintiff  had  consented  to  receive,  and  did  receive, 

interest  at  the  reduced  rate  of  42.  10s.  per  cent,  per  annum ;  and 

that  one  year's  interest  at  the  larger  rate  became  due  on  the  11th 

February,  1848,  which  interest  of  one  year  and  the  subsequent 

interest  at  the  same  rate  were  due,  and  formed  the  total  amount  of 

interest  due,  when,  in  April,  1848,  the  original  bill  was  filed,  as  all 

parties  also  admit.     They  admit,  likewise,  that  a  sum  of  571.  12s. 

was  received  by  the  plaintiff,  on  account  of  interest,  in  the  month 

of  May,  1843.     It  is  not  clear,  that,  when  the  original  bill  was 

filed,  anything  was  due  to  the  plaintiff  for  costs.      Considering 

what  took    place    in    1848,   before    the  original    bill   was  filed, 

(1)  60  E.  R,  294  (2  Y.  &  C.  C,  C.  ( 
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Smith        especially  the  notice  of  the  18th  March,  1848,  I  am  not  satisfied 
Obeek.       that  it  was  a  reasonable  step  to  file  that  bill.     I  am  not  satisfied 
that  it  was  a  measure  which  ought  to  have  taken  place.     But, 
assuming  the  commencement  of  the  original  suit  to  have   been 
justifiable,  I  am  under  the  necessity  of  looking  at  what  took  place 
in   the  interval  between  that  time  and  the  19th  of   September 
following,  especially  on  the  18th  of  that  September,  and  in  the 
preceding  month.    The  offers  and  communications  made  in  that 
interval  were  such  as,  in  my  opinion,  ought  to  have  had  the  effect 
of  stopping  all  litigation  upon  the  18th  of  September,  1843.     I 
think  that  the  plaintiff,  if  he  had  been  willing  to  cease  on  that  day 
from  litigation,  might  have  done  so  on  fair  and  reasonable  terms, 
providing  for  him  and  securing  to  him  all  that  he  ought  to  have 
wished.      The    perseverance,   the    useless    perseverance,   by    the 
plaintiff  in  litigation  after  that  day,  it  is  easier  to  regret  than  to 
[  'ses  ]      *]U8tify ;  nor  can  I  say  that  it  was  justifiable.    I  have  attended  to 
what  has  been  said  by  the  plaintiff's  counsel  as  to  an  application 
under  the  statute  of  Geo.  II.,  and  as  to  the  right  which  a  mort- 
gagee may  be  thought  to  have  to  refuse  to  assign,  as  assigning  is 
distinguished  from  re-conveying.     But  those  considerations  do  not, 
in  my  view,  make  any  difference.    Mr.  MuUings  and  Mr.  Bevir, 
or  either  of  them,  may  or  may  not  have  been  able  and  entitled  to 
apply  to  the  Court  under  the  statute.     For  the  purpose  now  under 
consideration,  they  were  not,  in  my  opinion,  under  any  obligation 
to  take  that  course.     And,  as  to  assigning,  the  strict  law  may,  in  a 
sense,   be  as  stated  by  the  plaintiff's  counsel.     But  it  must  be 
remembered,  that  assigning  to  a  stranger,  and  assigning  to  a  man 
who  has  a  right  to  redeem,  are  different  things ;  and  it  must  be 
remembered  also  what  species  of  conveyance  or  assignment  Mr. 
Smith  will,  if  redeemed  by  Mr.  Mullings  in  this  suit,  be  under  the 
necessity  of  executing.    If  the  plaintiff  had  objected  to  assign  his 
debt,  so  as,  keeping  it  alive,  to  authorize  his  name  to  be  used  after- 
wards  in  an  action,  that  objection,  of  however  precise  and  rigid  a 
kind,  would,  very  possibly,  have  been  thought  sustainable.     But  I 
have  not  observed  any  trace  of  such  a  point  having  been  taken  ; 
and  to  say  that  a  first  mortgagee  ought  not,  without  a  judicial  pro- 
ceeding, to  accept  payment  from  a  second  mortgagee,  and  there- 
upon to  convey  to  him  the  mortgaged  estate,  with  or  without  the 
concurrence  of  the  mortgagor,  where  the  second  mortgagee  does 
not  desire  the  mortgagor's  concurrence,  is  too  much. 

With  my  view  of  the  case  in  other  respects,  it  is  scarcely  material 
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to  add  that  the  Bupplemental  bill,  whether  wholly  or  not  wholly       Smith 
wrong  on  the  face  of  it,  appears  plainly,  uppn  the  materials  before       a  been. 
me,  to  be  groandless  and  untenable.     It  ought,  in  strictness, 
probably,  to  be  dismissed ;   but,   as    this  would  produce  incon- 
venience, from  the  circumstance  that  Mr.  Mullings  and  the  Misses 
Halgood  *are  not  parties  to  the  other  bill,  and  as  the  dismissal  of       [  *564  ] 
the  supplemental  bill  has  not  been  asked, — has  at  least  not  been 
pressed, — I  am  not  disposed  to  dismiss  it.    This  is  not  the  only 
ground  upon  which,  if  I  make  a  decree  in  the  form  that  I  am  about 
to  state,  the  defendants  should,  I  think,  consent  to  it.    If  they 
decline  consenting  to  it,  I  will  reconsider  the  matter,  and  deliver  to 
the  Registrar  other  minutes,  which  may  very  possibly  differ  from 
these  to  some  extent,  in  substance  as  well  as  form. 

The  plaintiffs  and  defendants  admitting  that  the  sum  of  9502. 
principal  money,  with  interest  thereon  at  the  rate  of  51.  per  cent, 
per  annum  from  the  11th  day  of  February,  1842,  but  not  any 
greater  arrear  of  interest,  was  due  to  the  plaintiff  on  his  security 
in  the  pleadings  mentioned  at  the  time  of  filing  his  original  bill  in 
these  causes,  and  that  the  sum  of  571.  12«.  was  paid  to  him  on 
account  of  interest  in  the  month  of  May,  1848 ;  and  the  defendant, 
Joseph  Randolph  Mullings,  now  offering  to  pay  to  the  plaintiff, 
immediately  on  account,  the  sum  of  800Z.,  without  prejudice  to 
any  question  of  account,  •  •  .  .  and  the  defendants  consenting 
to  this  decree, — ^Refer  it  to  the  Master  to  take  an  account  of  what 
is  due  to  the  plaintiff  for  principal  and  interest  on  his  mort- 
gage security.  Refer  it  to  the  taxing  Master  to  tax  the  plaintiff 
his  costs  of  these  suits  up  to  the  18th  day  of  September,  1848, 
inclusive ;  and  let  such  costs,  when  taxed,  be  added  to  the  amount 
of  such  principal  and  interest  due  to  the  plaintiff.  Let  the  taxing 
Master  inquire  whether  any  thing,  and  what,  is  due  to  the  plaintiff 
for  any  and  what  costs,  charges,  and  expenses  properly  incurred  by 
him  in  respect  of  his  mortgage  security,  not  being  costs  of  these 
suite,  or  either  of  them  ;  and  if  the  said  Master  shall  find  that  any 
thing  is  so  due,  let  the  amount  thereof  be  also  added  to  the  amount 
of  principal  and  interest  found  due  to  the  plaintiff  for  his  debt ;  and 
upon  the  defendant,  Joseph  Randolph  Mullings,  paying  unto  the 
plaintiff  what  the  said  Master  shall  find  due  for  such  principal, 
interest,  and  costs,  and  for  such  costs,  charges,  and  expenses,  if  any, 
within  six  months  after  the  Master  shall  have  made  his  report,  at 
such  time  and  place  as  the  said  Master  shall  direct,  let  the  plaintiff 
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Smith       convey  and  assign  unto  the  said  Joseph  Randolph  Mailings,  or  as 

Gbkkn.       ^^  ^^^^1  direct,  the  mortgaged  premises.     [And  let  the  costs  of 

[  2  CoU.  626,   these  suits  after  the  said  18th  day  of  September,   1848,  to  the    j 

^'^      present    time,   when    taxed,   be    paid    by    the   plaintiff     to    the 

defendants.    Beserve  subseqaent  costs.] 


i«^5.  WHITMAKSH  v.  ROBERTSON  (1). 

Jan.  25.  ^   ' 
(I  Coll.  C.  C.  570—576;  S.  C.  14  L.  J.  Ch.  157 ;  9  Jur.  125.) 

Bruce^v'c  ^^  ^  marriage  settlement  certain  stock  in  the  funds  was  settled  upon  the 

*    '"  '  intended  husband  and  wife  for  their  joint  lives  and  the  life  of  the  survivor, 

*-    '    ^  and  then  upon  the  children  of  the  marriage,  with  a  power  to  the  trustees, 

with  the  consent  of  the  wife,  to  advance  part  of  the  fund  for  the  benefit  of 
the  children  in  her  lifetime.  There  were  four  children  of  the  marria^. 
The  husband  died.  The  wife  married  again.  The  second  husband  assigned 
the  wife's  life-interest  for  value.  After  the  assignment,  the  trustees,  with 
the  consent  of  the  wife,  exercised  the  power  of  advancement  in  fayour  of 
the  children  of  the  first  marriage  :  Held,  that  the  power  was  well  executed 
as  against  the  assignee  of  the  second  husband. 

By  a  deed-poll,  dated  the  8th  January,  1845,  under  the  hand  and 
seal  of  Anne  Maria,  the  wife  of  William  Mileham,  reciting  the 
settlement  made  on  her  former  marriage,  whereby  a  sum  of  1,757/. 
Consols  was  assigned  to  trustees,  upon  trust  for  the  husband  and 
wife,  and  their  issue,  in  the  manner  stated  in  the  former  report  of 
this  case  (2) ;  and  reciting  the  other  circumstances  mentioned  in 
that  report,  and  that  four  of  the  children  of  Mrs.  Mileham,  by  her 
former  husband,  two  of  whom  had  attained  their  majority,  were 
[  ♦STi  ]  about  to  be  placed  in  business,  and  that  Mrs.  Mileham  *was 
desirous  that  the  sum  of  480Z.,  or  such  other  less  sum  as  therein- 
after mentioned,  should  be  raised  out  of  the  trust  fund  in  part  of 
their  respective  expectant  portion  therein,  in  order  that  the  same 
might  be  applied  for  their  advancement  and  benefit ;  it  was  witnessed 
that  the  said  Anne  Maria  Mileham,  pursuant  to,  and  by  force  and 
virtue  and  in  exercise  and  execution  of,  the  power  or  authority  given 
or  limited  to  her  by  the  settlement,  and  of  all  other  powers,  (&c., 
did,  by  that  deed  or  writing,  consent,  direct,  appoint,  and  request 
that  the  said  trustees  should  forthwith  raise,  out  of  the  said  sum  of 
1,757/.  Consols,  the  sum  of  480/.  sterling,  or  such  other  less  sum  as 
they  should  think  proper,  and  should  apply  the  sum  so  to  be  raised 

(1)  This  case  is  open  to  the  obser-  act  in  derogation  of  the  previous  grant 

vation  that  the  alienation  of  property,  or  alienation. — O.  A.  S. 

whether  by   voluntary  grant    or  by  (2)  See  57  R.  R.  532  (1  Y.  &  C.  C.  C. 

operation  of  law,  usually  incapacitates  715). 
the  former  owner  from  any  subsequent 
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for  the  advancement  and  benefit  of  the  four  children,  in  manner  in  Whitmabsh 
the  deed  mentioned.  Robertson. 

Immediately  after  the  execution  of  this  instrument,  notice  of  it 
was  served  on  the  trustees  of  the  settlement ;  but  they  declined  to 
act  without  the  sanction  of  the  Court. 

A  petition  was  accordingly  presented  on  behalf  of  the  four 
children  for  whom  the  advancement  was  intended  to  be  made, 
praying  that  it  might  be  declared,  that,  notwithstanding  the 
marriage  of  Mrs.  Mileham  with  her  present  husband,  William 
Mileham,  and  also  notwithstanding  the  indenture  of  the  4th  April, 
1837,  whereby  Mrs.  Mileham's  life-interest  in  the  Consols  was 
assigned  by  her  present  husband  to  the  plaintiff,  the  power  given 
to  Mrs.  Mileham  by  her  former  marriage  settlement,  of  consenting 
to  the  advancement  of  the  petitioners,  was  a  valid  and  subsisting 
power,  and  was  well  executed  by  Mrs.  Mileham  by  the  deed-poll  or 
writing  of  the  8th  January,  1845 ;  and  that  the  trustees  might  be 
directed  and  empowered  forthwith  to  levy  and  raise,  out  of  the  sum 
of  1,757/.  Consols,  the  sum  of  480Z.  sterling,  or  such  other  less  sum 
as  they  should  deem  proper,  in  part  of  the  petitioners'  expectant 
portions  therein,  and  to  apply  the  same  for  the  advancement  and 
benefit  of  the  petitioners,  in  manner  in  the  said  deed-poll  *or  [  *»72  ] 
writing  mentioned,  or  in  such  other  manner  as  the  said  trustees 
should  in  their  discretion  think  fit. 

Mr.  Shapter  and  Mr,  Havson  for  the  petition : 

The  question  is,  whether  Mrs.  Mileham  can  consent  to  the 
trustees  advancing  the  children,  notwithstanding  the  claim  of  the 
plaintiff  under  the  assignment  of  April,  1887.  [They  distinguished 
Jonei  V.  Winuood  (i)  and  Hole  v.  Escott  (2).]  In  the  former  case  [  673  ] 
the  power  was  general,  and  such  powers  are,  by  the  Bankrupt  and 
Insolvent  Acts,  vested  in  the  assignees.  In  the  latter  case,  where 
the  power  lyas  particular,  the  distinction  between  acts  of  law  and 
acts  of  the  party  was  preserved,  the  case  being  treated  as  an 
exception,  on  the  ground  of  the  construction  favourable  to  creditors 
which  is  put  on  the  Bankrupt  and  Insolvent  Acts ;  and  the  vesting 
of  the  bankrupt's  estate  in  his  assignees  being  deemed  equivalent 
to  a  conveyance.  These  principles  distinguish  Noel  v.  Lord 
Henley  (3)  from  the  present  case.  There,  a  tenant  for  life,  with  a 
power  of  advancing  portions,  assigned  his  life  interest,  and  was 

(1)  51  R,  R.  218  (10  Sim.  150).  (3)  29  R.  R.  805  (M'Cael.  &  Younge, 

(2)  48  R  R.  63  (4  My.  &  Cr.  187).         302). 
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Wbitvahbh   not  allowed  to  defeat  his  own  act  by  exetoising  the  power.     Here, 
R0BEBT80K.    ^^  ^^^  ^^^  °ot  that  of  the  wife  or  the  trustees,  bat  of  the 
husband.     *     *     * 

Mr.  Russell  and  Mr.  Stinton,  for  the  plaintiff,  contended  thai 
there  had  been  no  execution  of  the  power;  for,  although  Mrs. 
Mileham  had  consented  to  the  execution,  the  trustees  had  not 
executed  it,  and,  moreover,  declined  to  execute  it,  unless  aathorized 
by  the  Court.  The  power  to  consent  was  released  by  Mrs.  Mileham's 
marriage:  Badham  v.  Mee  (i).  The  marriage  was  an  assignment 
[  ♦674  ]  by  Mrs.  Mileham  *of  her  life  interest  unto  her  husband  for  a 
valuable  consideration.  The  decision  in  Noel  v.  Lord  Henley  was 
in  point,  and  must  govern  this  case.  Moreover,  the  appointment 
was  of  too  large  a  sum.  There  was  no  authority  to  appoint  a  sum 
in  cash  at  all,  but  only  a  share  of  the  stock. 

The  Vicb-Chancbllob  : 

I  understand,  in  this  case,  that  no  instrument  whatever  was 
executed  or  signed  by  Mrs.  Mileham  between  the  marriage  settle- 
ment upon  her  first  marriage  and  her  second  marriage,  and  as, 
under  the  marriage  settlement,  she  did  not  take  her  life  interest 
after  her  first  husband's  death  for  her  separate  use,  nothing 
occurred  to  make  it  an  interest  for  her  separate  use.  When  she 
married,  therefore,  it  was  liable  to  all  the  incidents  to  which  a  life 
interest  in  personalty  is  liable,  that  belongs  to  a  woman,  not  for 
her  separate  use,  who  marries  without  a  settlement.  But,  as  this 
life  interest  was  derived  under  a  particular  instrument,  it  was,  of 
course,  liable  to  all  the  provisions  affecting  it  contained  in  that 
instrument. 

What  would  have  been  the  effect  upon  the  capacity  of  executing 
this  power,  if  Mrs.  Mileham,  when  a  widow,  had  sold  or  incumbered 
her  life  interest,  I  desire  particularly  to  be  understood  as  not  giving 
any  opinion  whatever.  Li  point  of  fact,  the  sale  was  made  by  her 
second  husband  and  herself,  so  far  as  she  could  join  in  the  act, 
after  the  second  marriage. 

The  first  quisstion  then  is,  whether,  if  this  sale  had  not  been 
made,  and  the  second  husband  and  herself  had  done  no  such  act, 
she  could  have  exercised  this  power;  that  is,  whether  she  could 
have  effectually  consented  to  the  trustees  acting  under  the  advance- 
ment clause,  without  and  against  the  consent  of  her  second  husband. 
(1)  7  Bing.  695.    See  51  H.  B.  222. 
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I  am  of   opinion  that  she  conld;   that  this  power  of  giving  the  whitmabsh 
consent  was  a  power  with  which  marriage  did  not  interfere ;  that    robertbon. 
*she  remained   immediately   after  the   second    marriage  at  full       [  *575  ] 
liberty,  and  fully  entitled,  however  it  might  prejudice  that  life 
interest  ta  which  her  husband  was  entitled,  or  partly  entitled,  in 
her  right,  to  exercise  the  power  of  consent ;  and  that  the  trustees, 
without  and  against  the  consent  of  the  husband,  were  authorized 
to  give  effect  to  that  consent.     If  that  is  so,  could  a  sale  by  the 
husband  of  the  life  interest  make  any  difference  ?    I  am  of  opinion 
that  it  could  not,  and  that  a  purchaser  from  him  stood  in  no  better 
situation  than  he  would  have  done  if  that  sale  had  not  been  made. 

The  next  question  is,  whether  the  wife's   concurrence  in   the 

instrument  of  sale  made  any  difference.     Generally  speaking,  a 

married  woman  cannot  execute  a  deed ;  she  can  do  no  act  of  this 

description,  except  in  respect  of  an  estate  settled  to  her  separate 

use,  or  in  the  exercise  of  a  power  given  to  her.     Separate  use  here 

ia  out  of  the  question ;  there  is  no  such  thing.     A  power  has  been 

given  to  her,  but  the  existence  of  a  power  only  enables  her  to  do 

an  act  under  the  power  conformable  to  the  power;  it  does  not 

enable  her  to  deal  with  the  subject  of  the  power  in  any  manner 

not  in  conformity  with  the  power.     Dealing  with  the  subject  of  the 

power  in  a  manner  not  conformable  with  the  power,  she  deals  with 

all  the  disabilities  of  a  married  woman,  and  subject  to  all  the 

considerations  which  affect  the  act  of  a  married  woman;  and  as 

the  sale  to  Mr.  Whitmarsh  was  an  act  not  under  the  power,  and 

not  in  conformity  with  it,  I  am  of  opinion  that  the  act  is  in  no 

sense  to  be  considered  her  act,  and  is,  as  to  her,  a  nullity.     I  am 

of  opinion,  therefore,  that  her  consent  is  as  effectual  as  it  would 

have  been  if  she  had  never  married,  and  as  if  no  sale  had  been  made. 

As  the  matter  stands,  however,  and  in  a  suit  in  which  the  only 

plaintiff  is  the  purchaser,  it  may  be  difficult  to  give  practical  effect 

to  this  consent.     I  am  of  opinion,  however,  that  it  is  not  to  depend 

upon  the  plaintiff's  option  ^merely,  whether  such  a  suit  shall  or       [  *»7G  ] 

shall  not  be  confined  in  its  operation  to  the  administration  of  the 

trust  as  far  as  it  regards  the  life  interest.     The  decree  hitherto 

made  has  been  confined  to  the  life  interest,  but  the  decree  is  not 

exhausted ;  there  is  a  specific  provision  in  it,  that  the  hearing  of 

the  cause  in  all  other  respects  shall  stand  over,  with  liberty  for  all 

parties  to  apply.    It  will  be,  therefore,  a  legitimate  course  that  this 

cause  should  now  be  set  down  to  be  further  heard,  and  being  so 

set  down,  it  will  be  a  legitimate  course,  against  the  consent  of  the 
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B.E. 


Whitmarsh 

tr. 
Robertson. 


plaintiff,  and  with  the  consent  of  the  defendant,  to  administer  the 
trusts  generally ;  and  in  administering  the  trusts  generally,  it  will 
be  the  duty  of  the  Court,  if  a  consent  by  Mrs.  Mileham  shall  be 
regularly  found  upon  which  the  trustees  consider  it  consistent  with 
their  duty  to  act,  to  give  effect  to  that  consent,  and  to  the  willingness 
of  the  trustees  to  do  an  act  consequent  upon  that  consent. 

His  Honour  then  directed  that  the  petition  should  stand  over 
till  a  future  day,  on  which  an  affidavit  should  be  produced  as  to  the 
number  of  children,  and  of  the  persons  entitled  to  participate  in 
the  fund  ;  and  that,  on  the  same  day,  the  cause  should  stand  in  the 
paper  to  be  further  heard  upon  the  subject  of  the  decree  reserved. 


1845. 
Jan.  11. 

Knight 
Bruce,  V.-C. 

[577] 


GARMSTONE  v.   GAUNT  (1). 

(I  Coll.  C.  C.  577—582;  S.  C.  UL.  J.  Cb.  162;  9  Jur,  78.) 

Sale  of  infants'  property  carried  into  execution  nnder  special  circmn- 
stancee. 

William  Weavbr,  being  the  lessee  of  five  tenements  holden  for 
three  lives  under  the  Bishop  of  Worcester,  devised  all  his  freehold 
hereditaments  to  trustees  and  their  heirs,  upon  the  trusts  following; 
(that  is  to  say),  as  to  one  of  the  tenements  held  under  the  Bishop's 
lease,  in  trust,  during  the  life  of  his  daughter  Mary,  by  and  out  of 
the  rents  and  profits  thereof,  or  otherwise,  to  keep  the  premises  in 
repair  and  full  lived,  and  to  pay  the  fines  and  expenses  attending 
any  renewals  and  repairs  thereof ;  and,  subject  thereto,  to  permit 
and  suffer  his  said  daughter  Mary  Weaver  to  receive  and  take  the 
rents  and  profits  thereof  for  her  life  ;  and  from  and  after  her  decease, 
in  trust  for  all  and  every  the  child  and  children  of  his  said  daughter 
Mary  Weaver  who  should  be  living  at  her  decease,  and  the  issue  of 
any  child  or  children  of  his  daughter  Mary  Weaver  who  should  be 
then  dead  leaving  lawful  issue,  (such  issue  to  be  entitled  to  his  or 
her  deceased  parent's  share),  their,  his,  or  her  heirs  or  assigns. 

The  testator  then  devised  the  four  other  tenements  to  his  four 
other  children  respectively,  and  their  issue,  in  the  same  terms  as  he 
had  devised  the  first  tenement,  except  that,  as  to  the  third  tenement, 
the  words  "  or  otherwise,"  and,  as  to  the  fifth,  the  words  "  by  and 
out  of  the  rents  and  profits  thereof,  or  otherwise,"  were  omitted. 

The  testator  bequeathed  the  residue  of  his  personalty  to  his 
children  and  their  issue,  and  he  appointed  the  before-mentioned 
(1)  In  re  WdU  [1903]  1  Ch.  848,  72  L.  J.  Ch.  613,  88  L.  T.  355. 
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trnstees  his  ezecntors ;   and  he  authorized  and   empowered  his    Qabmstone 
trustees,  when  and  as  occasion  might  require,  to  surrender,  or  join       qaunt. 
in  surrendering,  the  present  or  any  future  lease  or  leases  of  the 
said  leasehold  premises,  for  the  purpose  of  obtaining  a  renewal  or 
renewals  thereof ;  and  he  directed  that  his  trustees  should  stand 
seised  of,  *and  interested  in,  the  leasehold  estates  to  be  comprised       [  *^^^  1 
and  granted  in  and  by  such  new  lease  or  leases  as  aforesaid,  upon  the 
same  trusts,  or  as  near  thereto  as  might  be,  as  were  thereinbefore 
declared  concerning  the  premises. 

The  present  bill  having  been  filed  by  some  of  the  tenants  for 
life  against  the  surviving  trustee,  and  against  the  other  persons 
interested  under  the  will,  praying  that  the  leaseholds  might  be 
renewed  in  such  manner  that  the  expense  of  the  renewal  might  be 
properly  apportioned  between  the  tenants  for  life  and  remaindermen, 
having  regard  to  the  value  of  the  property,  the  Master  reported 
the  following  circumstances :  That  the  lease  held  by  the  testator 
had  been  surrendered  by  the  surviving  trustee,  and  that,  in 
consideration  of  a  fine  of  502L  10«.,  the  Bishop  had  granted  a 
new  lease  ;  but  that,  the  fine,  fees,  and  expenses  payable  upon  the 
granting  of  such  new  lease  remaining  unpaid,  the  new  lease 
remained  deposited  with  the  Bishop's  secretary,  until  the  fine  and 
interest  thereon  and  expenses,  amounting  to  672Z.  10«.,  should  have 
been  paid,  together  with  future  interest  to  the  time  of  payment. 
That  since  this  renewal  another  life  had  dropped.  That  the  rental 
was  115Z.  per  annum.  That  the  solicitor  of  the  plaintiffs  had 
deposed,  that,  considering  the  circumstances,  and  the  delay  which 
would  arise  in  procuring  a  further  renewal  of  the  lease,  by  reason 
that,  until  the  other  parties  holding  property  under  the  original 
lease  agreed  to  renew,  the  Bishop's  steward  would  not  fix  the  fine  and 
expenses  payable  by  the  parties  interested  under  the  testator's  will, 
which  delay  would  involve  the  risk  of  the  dropping  of  the  two  existing 
lives, — and  also  considering  the  amount  of  the  fine  and  expenses  on 
the  last  renewal, — the  fine  and  expenses  of  further  renewal  would 
be  so  large  that  it  would  not  be  repaid  by  the  increased  purchase- 
money  on  a  sale  of  the  premises.  That  the  same  solicitor  had  further 
deposed,  that,  the  parties  interested  in  the  premises  being  all  persons 
in  very  humble  conditions  in  life,  and  ^several  of  them  being  infants,  [  *679  ] 
whose  interests  were  reversionary,  and  there  being  no  fund  where- 
with to  pay  the  fines,  interest,  and  expenses,  there  was  no  way  by 
which,  having  regard  to  the  testator's  will  and  other  circumstances, 
the  same  could  be  raised,  unless  it  were  determined  to  sell  the  property 
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Garmbtome  immediately,  and  some  person  could  be  found  willing  to  advance 
Gaust.  the  same,  upon  the  terms  of  being  repaid  the  amount  of  such 
advance,  with  interest  thereon  after  the  rate  of  52.  per  cent,  per 
annum,  out  of  the  proceeds  of  such  sale,  to  enable  the  parties  to 
obtain  possession  of  the  lease,  and  proceed  to  a  sale  thereof,  as 
thereafter  mentioned.  And  the  Master  found,  that  the  executor  of 
the  testator  admitted  before  him,  that,  although  the  accounts  of 
the  testator's  personal  estate  had  not  been  taken,  it  had  been 
sufficiently  ascertained,  from  the  accounts  already  rendered,  that 
such  personal  estate  would  not  be  sufficient  to  pay  all  the  legacies, 
and,  therefore,  there  would  be  no  surplus  out  of  which  a  fund  could 
be  provided  to  pay  the  fine,  fees,  and  expenses  then  payable  in 
respect  of  the  leasehold  property,  or  upon  any  future  renewal 
thereof,  in  case  such  future  renewal  should  be  approved,  and 
effected  under  the  sanction  of  the  Court.  And  the  Master  stated 
his  opinion  to  be,  that  it  would  not  be  for  the  benefit  of  the  persons 
interested  in  the  leasehold  premises  under  the  will,  that  the  lease 
lately  granted,  and  yet  remaining  in  the  hands  of  the  secretary  of 
the  Bishop  of  Worcester,  should  be  renewed ;  and  that,  having 
regard  to  the  terms  of  the  testator's  will,  and  other  circumstances 
thereinbefore  stated,  the  fine,  fees,  and  expenses  payable  in  respect 
of  such  new  lease  so  granted  by  the  Bishop,  together  with  the 
interest  to  become  due  thereon,  should  be  raised  by  sale  of  the 
leasehold  premises ;  the  plaintiffs  and  the  defendant  the  executor 
being  both  ready  to  advance  the  funds  necessary  for  paying  the 
fine,  fees,  and  interest  on  taking  up  the  said  lease,  upon  having  the 
[  *680  ]  amount  so  advanced  repaid  to  the  party  making  the  advance,  *with 
interest  at  51.  per  cent,  per  annum,  out  of  the  produce  of  the  sale 
of  the  said  leasehold  premises. 

This  report  was  confirmed,  and,  by  an  order  dated  the  12th  July, 
1844,  it  was  ordered  that  Bichard  Williams  should  be  at  liberty  to 
advance  the  amount  necessary  for  taking  up  the  lease  in  the  hands 
of  the  Bishop's  secretary,  on  behalf  of  the  parties  interested  therein; 
and  that  a  sale  should  be  made  of  the  entire  property  comprised  in 
the  lease. 

William  Hammond  being  reported  the  purchaser,  his  purchase 
was  confirmed  absolutely  on  8rd  December,  1844,  and  he  paid  his 
purchase-money  into  Court,  to  the  credit  of  the  cause. 

The  purchaser  now  moved  that  he  might  be  discharged  from  his 
purchase,  and  that  the  sum  of  1,4932.  58.  Sd.  purchase-money  and 
interest  thereon,  paid  by  him  into  Court,  might  be  paid  out  to  him. 
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Mr.  SliapteVy  for  the  motion,  contended,  that,  unless  the  order  Gabm^tone 
for  sale  could  be  sustained  on  the  ground  that  the  trusts  for  qaunt. 
renewal  authorized  a  sale,  the  order  was  improper  ;  for  the  Court 
could  not  direct  a  sale  of  the  estate  of  infants  on  the  mere  ground 
that  the  sale  would  be  beneficial  to  the  infants :  CalveH  v.  Godfrey  (i), 
Peto  V.  Gardner  {2),  Stone  v.  Theed{B).  The  case  of  Reeves  v. 
Creswick  (4),  when  attentively  considered,  was  not  at  variance  with 
this  general  rule.  Here,  the  trusts  for  renewal  did  not  authorize 
a  sale. 

Mr.  Terrell,  contra,  for  the  plaintiffs : 

The  general  proposition,  that  the  Court  will  not  direct  a  sale  of 
an  infant's  estate,  is  not  disputed :  but  here  no  benefit  can  be 
obtained  for  the  parties  interested  except  by  a  sale.  Neither  a 
mortgage  nor  an  accumulation  of  rents  and  profits  will  *have  that  [  *58i  ] 
effect.  In  Calvert  v.  Godfrey  the  benefit  of  the  infant  was  made  the 
sole  ground  of  application  for  a  sale,  and  it  was  held  that  the  Court 
had  no  jurisdiction  to  order  it.  Here,  the  testator  has  himself 
directed  a  trust  for  sale.  The  trustees  are  to  keep  the  premises  in 
repair  and  full  lived,  and  to  pay  the  expenses  of  renewals  and 
repairs  ''  out  of  the  rents  and  profits."  These  words  authorize  a 
mortgage  or  sale:  Allan y.  Backhouse  (5). 

(Thb  Yice-Chancellob  :  In  that  case,  the  plaintiff  was  not  only 
interested  under  the  will,  but  stood  in  the  position  of  a  person  who 
had  renewed  and  had  a  lien.) 

Suppose  the  Court  has  directed  a  sale  of  more  property  than  is 
required  for  the  purposes  of  the  will,  yet,  where  a  part  has  been 
raised,  the  purchaser  has  not  been  allowed  to  inquire  whether  the 
Court  has  exercised  its  jurisdiction  properly. 

Mr.  Temple  appeared^for  a  party  interested  under  the  will,  and 
also  for  Bichard  Williams. 

Mr.  Kenyon  Parker,  for  the  defendant  the  trustee. 

Mr.  Shapter,  in  reply,  referred  to  Wilson  v.  HaUiley  (6),  Ryder 
V.  Bickerton  (7),  Heneage  v.  Lord  Andover{s). 

(1)  63  B.  B.  24  (6  Beav.  97).  715). 

(2)  60  B.  B.  165  (2  Y.  &  C.  0.  0.  (5)  13  B.  B.  23  (2  V.  &  B.  65). 
312).  (6)  32  B.  B.  286  (1  Buss.  &  My.  590). 

(3)  2  Br.  0.  C.  24J.  (7)  32  B.  B.  277  (3  Swanst.  80,  n.). 

(4)  51  B.  B.  439  (3  T.  &  C.  Ex.  Eq.  (8)  3  T.  &  J.  360.  See  24  B.  B.  705, 
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Garmbtoke    The  Yicb-Chanoellor  : 
Gaunt.  Considering  what  was  done  in  Allan  v.  Btickhouse,  and  the  prin- 

ciples applicable  to  such  a  case,  if  Mr.  Williams  will  apply  to  the 
Court  in  this  cause  by  motion,  stating  that  he  made  the  advance, 
and  that  he  desires  to  be  repaid,  it  may,  upon  that  motion,  and 
upon  the  present  motion,  be  referred  to  the  Master  to  inquire 
whether  it  will  be  for  the  benefit  of  all  parties  that  a  sale  should 
take  place  ;  and  if  the  Master  shall  report  in  the  affirmative,  I  think 
[  •582  ]  a  title  may  be  made.  But,  circumstanced  *as  the  title  now  is,  it  is 
too  doubtful  to  force  upon  the  purchaser. 

In  Allan  v.  Backhouse^  the  only  reference,  as  I  understand  it,  was 
this  :  to  inquire  as  to  the  expediency  of  raising  the  money  by  sale 
or  mortgage.  The  learned  and  careful  Judge  who  heard  the  cause 
did  not,  I  apprehend,  think  of  directing  a  sale  of  more  than  part  of 
the  property.  There  the  trustee,  having  ;'efused  to  advance  the 
money,  the  tenant  for  lif^  advanced  it  out  of  his  own  property,  and 
so  obtained  a  lien — a  circumstance  upon  which,  I  observe.  Sir 
Samuel  RomUly  relied  in  his  argument. 

After  some  discussion,  it  was  arranged  that  an  order,  suggested 
by  the  Viob-Chancbllor,  and  of  which  the  following  are  the 
minutes,  should  be  adopted  : 

Becite  the  purchaser's  motion.  Becite,  that  Bobert  Williams, 
informing  the  Court,  that,  since  the  order  of  the  12th  July,  1844, 
he  had  advanced  the  amount  necessary  for  taking  up  the  lease  in  the 
hands  of  (the  Bishop's  secretary)  on  behalf  of  the  parties  interested 

therein  ;   and  that  the  amount  so  paid   was  the  sum  of  £ ; 

and  that  he  was  desirous  that  the  same  should  be  raised  by  sale  or 
mortgage  of  the  leasehold  property  in  the  pleadings  mentioned, 
moved  that  the  same  might  be  sold,  or  otherwise  made  applicable 
for  the  payment  of  his  demand.  He  submitting  to  the  jurisdiction 
of  the  Court  in  all  respects,  and  the  said  (parties  to  the  cause)  not 
opposing  the  said  motion,  and  the  said  W.  Hammond  (the  pur- 
chaser) not  objecting  to  the  title,  except  so  far  as  it  is  affected  by 
the  said  order  of  the  12th  July,  1844,  refer  it  to  the  Master  (upon 
both  motions)  to  inquire  whether  B.  Williams  paid  the  said  sum  of 

£ ,  and  when,  and  whether  the  same  was  a  proper  payment. 

And  if  the  Master  shall  find  it  was  so  paid,  and  was  properly  so  paid, 
let  the  Master  inquire  whether,  having  regard  to  that  circumstance, 
and  to  the  rights  of  all  parties  interested,  it  would  be  for  the  benefit 
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of  the  persons  interested,  and  to  be  interested,  under  the  testator^s    Oarmstone 
viillf  that  the  sale  made  to  the  said  W.  Hammond  be  confirmed       gaunt. 
and  carried  into  execution.     Liberty  to  state  any  circumstances 
specially,  &c. 

The  Master  reported  in  favour  of  the  confirmation  of  the  sale, 
and  the  sale  was  accordingly  effected. 


BOND   V.    WAEDEN(l). 

(1  Coll.  C.  C.  583—589 ;  S.  C.  14  L.  J.  Ch.  154 ;  9  Jur.  198.)  1845. 

Jan.  19. 
A  cheque  for  4,374/.,  drawn  upon  the  Lutterworth  Bank,  was  given  to  

A.,  at  Lutterworth,  on  the  20th  April,  after  banking  hours,  in  payment  for       Knight 
an  estate.    A.,   who  lived  three  miles  from  Lutterworth,   immediately   Bruce,  V.-C. 
handed  the  cheque  to  B.,  to  be  placed  to  A.'s  account  at  the  Rugby  Bank.         [  588  ] 
Ilugby  is  six  miles  from  Lutterworth.     On  the  arrival  of  the  cheque  the 
same  day  at  Rugby,  the  Rugby  Bank  hod  closed;  but  the  cheque  was 
deposited  with  one  of  the  partners  of  the  Bank  for  the  night,  and  in  the 
morning  of  the  21st  April  it  was  paid  into  the  Bank,  and  on  the  same  day 
transmitted  by  post  to  the  Lutterworth  bankers,  with  directions  to  send  the 
amount  to  London.    The  Lutterworth  bankers  received  the  cheque  early 
on  the  22nd.    At  half -past  one  o*clock  on  that  day  they  stopped  payment : 
Held,  that  the  deposit  of  the  cheque  with  the  Rugby  bankers  was  a  reason- 
able and  probable  course  on  the  part  of  A. ;  consequently,  that  the  present- 
ment to  the  Lutterworth  Bank  was  in  time  to  prevent  the  cheque  from 
becoming  his  cheque,  and  that  the  debt  was  still  due  to  him. 

In  October,  1841,  a  contract  was  entered  into  between  the  plain- 
tiff Bond  and  Bichard  Wallin,  for  the  sale  to  the  latter  of  a  farm  in 
Warwickshire,  for  the  sum  of  4,200L  Wallin,  having  entered  into 
possession,  by  his  will  devised  the  farm  to  the  defendants  Warden 
and  Smith,  upon  certain  trusts,  and  died  in  March,  1842,  without 
having  paid  the  purchase-money. 

On  the  afternoon  of  the  20th  of  April,  1848,  the  plaintiff  and  his 
solicitor,  and  some  other  parties  interested  in  the  estate,  met  the 
trustees  under  Wallin's  will  at  Lutterworth,  to  complete  the  pur- 
chase, whereupon  the  plaintiff  executed  the  deeds  of  conveyance  to 
the  trustees,  and  signed  a  receipt  for  the  sum  of  4,3742.,  the  amount 
of  the  purchase-money  and  interest,  and  at  the  same  time  took  from 
the  defendant  Smith  a  cheque  for  that  amount,  drawn  on  the  Bank 
of  Messrs.  Clarke,  Mitchell,  Phillips,  and  Smith,  at  Lutterworth. 

The  cheque  was  in  this  form :  "20th  April,  1848.  Messrs.  Clarke, 
Mitchell,  Phillips,  and  Smith,  bankers,  Lutterworth,  pay  John 
Bond,  Esq.,  or  bearer,  four  thousand  three  hundred  and  seventy- 
four  pounds.  For  executors  of  B.  Wallin, — Joseph  Wabdbn,  Thomas 
(1)  Bills  of  Exchange  Act,  1882,  s.  74. 
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Bond        Smith.    4,874Z."     AcroBB  the  face  of  the  instrument  were  written 
Warden,     the  words  "  Accepted  for  Clarke,  Mitchell,  &  Co.,  J.  Mbldrun."  The 
instrument  was  not  stamped. 

This  cheque  was  delivered  by  Smith  to  the  plaintiff  at  half-past 
[  •684  ]  five  o'clock  on  the  20th  of  April,  the  Lutterworth  *Bank  having 
closed  at  four.  The  plaintiff,  who  lived  about  three  miles  from 
Lutterworth,  then  handed  the  cheque  to  a  Mr.  Waters,  who  was 
present  at  the  meeting,  and  who  was  about  to  go  to  Bugby,  with 
directions  to  deposit  it,  on  his,  the  plaintiff's,  account,  in  the 
National  Provincial  Bank  at  that  place.  Waters  accordingly, 
accompanied  by  the  plaintiff's  son,  took  the  cheque  to  Bugby,  which 
is  about  six  miles  distant  from  Lutterworth,  and  at  seven  in  the 
evening  delivered  it  to  Mr.  Sale,  the  manager  of  the  Bugby  Bank. 
That  Bank  having  closed  for  the  day.  Sale,  who  resided  there, 
deposited  it  in  a  place  of  safe  custody  for  the  night.  On  the  follow- 
ing day,  the  21st  of  April,  having  ascertained  the  course  of  the  post 
to  Lutterworth,  he  sent  it  by  post  to  the  Lutterworth  bankers,  with 
directions  to  them  to  pay  the  amount  to  the  London  and  Westminster 
Bank.  The  Lutterworth  bankers  received  the  cheque  early  in  the 
morning  of  the  22nd  of  April.  At  half -past  one  o'clock  of  the 
same  day  they  stopped  payment,  and  the  cheque  was  consequently 
returned  dishonoured. 

The  plaintiff  filed  his  bill  against  the  trustees  and  devisees  under 
Wallin's  will,  praying  for  the  specific  performance  of  the  agreement 
to  purchase  the  property  in  question,  for  the  payment  of  the 
purchase-money,  and  for  a  declaration  that  he  was  entitled  to  a 
lien  on  the  property  for  the  amount  of  the  purchase-money  and 
interest. 

At  the  hearing,  two  points  were  relied  on  for  the  plaintiff :  first, 
that  the  cheque,  not  being  stamped,  and  not  (as  the  plaintiff  con- 
tended) showing  upon  the  face  of  it  the  place  of  issue,  was  invalid ; 
and,  secondly,  supposing  it  to  be  valid,  that  the  plaintiff  had  taken 
the  earliest  and  best  means  to  present  it  for  payment,  and  had  not, 
by  laches  in  that  respect,  made  the  cheque  his  own. 

[It  is  unnecessary  to  retain  here  that  part  of  the  report  which 
deals  with  the  first  point.] 
[  585  ]  Upon  the  point  of  laches,  the  evidence  of  John  Meldrun,  who 

had  also  been  a  clerk  in  the  same  banking-house,  was  read  for  the 
defendants.  He  stated,  that,  during  all  the  banking  hours  of  the 
21st  April,  and  up  to  one  o'clock  on  the  22nd  April,  all  cheques 
drawn  upon  Clarke,  Mitchell  k  Co.  were  duly  paid. 
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Mr.  Wigram  and  Mr.  Freeling,  for  the  plaintiff.     *     *     ♦  bokd 

Warden. 
Mr.  RvmM  and  Mr.  Speed,  for  the  defendants :  r  586  ] 

Where  a  cheque  is  not  received  at  the  place  where  it  is  mad^ 
payable,  the  party  receiving  it  may  wait  until  the  following  day's 
post,  in  order  to  transmit  it  for  payment :  but  where  the  cheque  is 
received  at  the  same  place  at  which  it  is  made  payable,  (as  was  the 
case  here),  it  must  be  presented  for  payment  on  the  following  day . 
Boddington  v.  Schlencker  (i).  *  *  It  is  in  evidence,  that,  if  the 
cheque  had  been  regularly  presented  at  any  time  before  one 
o'clock  on  the  22nd,  it  would  have  been  paid.  The  plaintiff  was 
bound  to  present  it  before  the  expiration  of  that  time :  Camidge  v. 
AlUnby{2).     ♦     *     ♦ 

Thb  Vicb-Chanoellob  [after  expressing  his  opinion  that  the  cheque        [  ^^^  1 
was  void  for  want  of  a  stamp,  said] : 

But,  supposing  the  cheque  not  void,  a  question  arises  whether 
reasonable  diligence  was  used  in  presenting  it.  It  was  delivered  in 
the  town  where  it  was  drawn,  and  where  it  was  made  payable,  but 
after  the  banking-house  upon  which  it  was  drawn  had  closed,  and 
after  it  had  become  impossible  to  receive  the  money  on  that  day. 
What  was  it  incumbent  on  the  person  who  received  this  cheque 
to  do?  He  was  a  country  gentleman,  or  farmer,  living  two  or 
three  miles  out  of  the  town.  There  were  bankers  at  Bugby,  some 
eight  miles  distant,  whom  (whether  he  had  employed  them 
previously  or  not)  he  chose  to  employ  for  that  purpose.  He 
Bends  the  cheque  to  Bugby  that  evening ;  *it  is  received  by  one  [  *688  ] 
of  the  partners,  who  deposits  it  in  his  house  for  safe  custody  for 
the  night ;  and  in  the  morning  it  is  received  into  the  Bank  among 
the  assets  of  the  Bank  in  the  ordinary  way.  Was  this  a  reasonable 
proceeding  on  the  part  of  the  plaintiff?  I  think  that  he  was 
entitled  to  employ  a  banker  for  the  purpose  for  which  he  did ;  that 
he  was  not  bound  to  incur  the  inconvenience  of  carrying  the  cheque 
to  his  own  house  in  the  country,  where  it  might  be  exposed  to 
various  hazards  to  which  it  might  not  be  exposed  at  a  banker's. 
If  he  had  sent  it  to  a  great  distance,  the  case  might  be  different ; 
but  the  Bank  at  Bugby  was  not  at  an  unreasonable  distance,  and 
I  think  that  the  plaintiff,  in  sending  it  there,  took  a  reasonable 
course — ^a  course  which  the  party  who  delivered  the  cheque  was 
bound  to  suppose  not  improbable.     The  banker,  having  received 

(1)  ;«  E.  B.  360  (4  B.  &  Ad.  162).  (2)  30  E.  E.  368  (6  B.'&  C.  373, 382).       ' 
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it,  would  have  a  reasonable  time  for  presenting  it,  according  to  the 
distance  of  his  residence  and  the  custom  of  business.  He  inquires 
in  the  morning  as  to  the  best  mode  of  sending  it  to  Lutterworth, 
and  finds  the  best  to  be  by  post.  He  puts  it  in  the  post-office,  and 
sends  it  to  the  bankers  themselves  upon  whom  it  is  drawn,  with 
directions  to  transmit  the  money  to  London. 

This  mode  of  presentation  is  not  unusual  amongst  country 
bankers.  What  might  have  been  the  e£fect  as  between  the 
plaintiff  and  the  parties  who  delivered  the  cheque  to  him  if  the 
Lutterworth  bankers  had  kept  their  shop  open  the  whole  of  the 
22nd  April,  and  not  performed  the  commission  given  to  them  to 
transmit  the  money  to  London,  I  do  not  say :  that  might  have 
placed  the  plaintiff  in  considerable  difficulty.  The  actual  state  of 
things,  however,  is  this — that,  before  two  o'clock  on  that  day,  the 
ordinary  banking  hours  extending  to  four  o'clock,  the  Bank  stops, 
and  circulars  are  sent  to  announce  that  fact.  I  am  of  opinion  that 
the  Bugby  bankers  had  the  whole  of  that  day  for  the  purpose  of  pre. 
senting  the  cheque,  and  that  they  had  it  not  only  for  their  *own,  bat 
the  plaintiff's  protection.  I  think,  that,  under  the  circumstances, 
the  mode  of  presentation  was  reasonable,  and  that  the  Bugby  bankers 
acted  with  due  diligence.    I  must  hold  that  the  plaintiff's  debt  is  due. 


1844. 
Dee.  13,  16. 

1845. 
Jan,  13,  23. 

KmonT 
Brucb,  V.-C. 

r  589  ] 


BURY  V.  ALLEN  (1). 

(1  CoU.  C.  C.  589—608.) 

A.  agrees  to  take  B.  into  partnership  with  him  for  fourteen  years,  in  con- 
sideration of  a  premium  of  2,5002.,  one  half  of  which  is  to  be  paid  at  the 
signing  of  the  aiiicles,  and  the  other  half  at  the  time  of  the  execution  of  a 
deed  of  partnership  to  be  founded  on  the  aiticles.  The  articles  are  signed, 
the  first  instalment  of  the  premium  is  paid,  and  the  parties  enter  into 
partnership.  After  the  lapse  of  a  few  months,  A.,  under  considerable 
provocation  from  B.,  excludes  B.  from  the  partnership.  The  connexion  is 
not  renewed,  the  deed  is  not  executed,  nor  is  the  second  instalment  paid ; 
but  there  is  a  formal  dissolution  of  the  partnership  on  a  certain  day.  A. 
afterwards  becomes  bankrupt:  Held,  that,  in  the  accounts  to  be  taken 
between  A/s  assignees  and  B.,  the  latter  is  to  be  credited  with  the  whole 
amount  of  premium,  but  to  be  debited  with  the  unpsdd  instalment,  and 
with  an  additional  portion  of  premium,  calculated  with  reference  to  the 
actual  duration  of  the  partnership. 

Db.  Allbk,  who  conducted  an  establishment  at  High  Beech,  in 

the  county  of  Essex,  for  the  cure  and  treatment  of  insane  persons, 

agreed,  in  February,  1842,  to  take  the  plaintiff  George  Bury  into 

(1)  Wilson  V.  Johnstone  (ISIS)  Ij,  R.      104,  8  R.  61,  69  L.  T.  786;  and  see 
16  Eq.  606,  42  L.  J.  Oh.  668 ;  Belfitld      Partnership  Act,  1890,  s.  40. 
V.  Bourne  [1894]  1  Ch.  521,  63  L.  J.  Ch. 
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partnership  with  him.     Accordingly,  certain  articles  of  partnership,        buky 
headed  **  Instructions  for  Articles,"  dated  the  15th  February,  1842,       allbn. 
were  drawn  out,  and  subsequently  signed  by  the  parties.     These 
articles  contained,  amongst  others,  the  following  provisions  : 

That  the  partnership  should  commence  as  from  the  day  *of  the       [  *590  j 
date  thereof  for  fourteen  years :  that  the  plaintiff  should  pay  to 
Dr.  Allen  a  premium  of  2,5002.,  for  an  equal  moiety  or  share  in  the 
business,  one  half  of  such  premium  to  be  paid  in  cash,  on  the 
signing  of   those  minutes,  and  the   remaining  half  within  two 
months  from  the  day  of  the  commencement  of  the  partnership :  that 
a  valuation  should  forthwith  be  made  by  two  competent  persons, 
and,  in  case  of  difference  between  them,  by  an  umpire,  of  all  and 
singular  the  household  furniture  and  effects  then  in  use  in  and 
about  the  premises  of  the  establishment,  and  also  of  all  the  horses, 
carriages,  carts,  cows,  oxen,  sheep,  growing  crops,  stores,  live  and 
dead  stock,  and  all  other  the  effects  then  belonging  to  Dr.  Allen,  and 
ased  by  him  in  carrying  on  the  establishment,  with  certain  specified 
exceptions :  that  so  much  of  the  said  valuation  as  should  consist  of 
household  stores,  wines,  spirits,  provisions,  and  the  like  stock,  should 
be  considered  as  so  much  money  brought  in  by  Dr.  Allen,  and  the 
moiety  thereof  be  paid  or  accounted  for  by  the  plaintiff  to  Dr.  Allen 
by  equal  instalments  at  three  months  and  six  months  from  the  date 
of  those  articles  :  that  the  plaintiff  should  pay  to  Dr.  Allen  one 
moiety  of  such  valuation,  exclusive  of  stores  as  aforesaid,  by  equal 
instalments  at  six,  twelve,  eighteen,  twenty-four,  thirty,  and  thirty- 
six  months  from  the  25th  day  of  March,  1842,  with  interest  at  the 
rate  of  52.  per  cent,  per  annum  from  the  said  25th  day  of  March  : 
that  a  fair  annual  rent,  to  be  fixed  by  arbitration,  should  be  paid 
by  the  co-partnership  to  Dr.  Allen  for  the  use  of  the  premises : 
that  the  capital  should  consist  of  the  stock  in  trade  comprised  in 
the  said  valuation,  and  of  the  sum  of  5002.  in  cash,  such  cash  to  be 
brought  in  by  each  of  the  said  parties,  in  equal  shares,  on  the  25th 
day  of  March  then  next :  that  Dr.  Allen  should  pay  and  clear  up 
all  outgoings  of  every  kind  up  to  the  25th  of  March,  the  plaintiff 
allowing,  at  the  first  settlement,  one  half -quarter  of  all  rates,  taxes, 
salaries,  and  wages ;  after  which  all  outgoings,  *and  the  rent,  to  be       [  *^^^  ] 
fixed  as  aforesaid,  should  be  paid  out  of  the  co-partnership  funds  : 
that  proper  books  of  account  should  be  kept,  &c. :  that  a  banker's 
account  should  be  opened,  and  that  all  monies  received  should  be 
paid  into  the  Bank,  and  no  payments  of  52.  or  upwards  should  be 
made  but  by  cheques  on  such  bankers :  that  the  plaintiff  should 
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Burt  reside  constantly  on  the  establishment,  and  should  devote  the  whole 
Allen.  ^^  ^^^  ^i^^  ^^^  energies  to  the  promotion  and  benefit  thereof,  and  in 
consideration  thereof  he  should  live  rent-free,  and  be  allowed  board 
and  lodging  and  washing  for  himself,  family,  and  servants :  that,  for  the 
first  twelve  months  of  the  co-partnership,  Dr.  Allen  should  continue 
to  reside  in  his  then  residence  in  the  establishment  rent-free,  and 
be  allowed  board,  lodging,  and  washing  for  himself  and  servants : 
that  the  accounts  should  be  balanced  quarterly,  and  each  party 
should  thereupon  be  at  liberty  to  draw  out  his  share  of  the  profits 
actually  received  and  lying  at  the  banker's  over  and  above  5001. 
cash  in  hand,  to  be  reserved :  that  the  articles  should  contain  the 
usual  clause  of  reference  of  all  disputes  and  differences  to  arbitrators, 
and  such  other  formal  and  usual  clauses,  for  carrying  the  intention 
of  the  parties  into  effect,  as  the  solicitors  for  the  respective  parties, 
or,  in  case  they  should  differ,  as  some  counsel,  to  be  nominated  by 
them,  should  consider  necessary  and  proper. 

Under  these  articles  the  plaintiff  and  Dr.  Allen  entered  into 
partnership  on  the  15th  February,  1842 ;  and  some  time  between 
that  time  and  April,  the  plaintiff  paid  to  Dr.  Allen  the  sum  of 
1,250Z.,  being  one  moiety  of  the  premium  agreed  to  be  given  by  him 
for  his  admission  into  the  partnership. 

Li  April,  1842,  the  draft  deed  of  partnership  was  prepared.  It 
was  considered,  that,  by  the  last  clause  in  the  articles,  it  was  com- 
petent to  the  parties  to  vary  the  details  of  their  agreement.  It  was 
accordingly  (in  pursuance  of  the  advice  of  counsel  acting  for  both 
parties)  expressed  in  the  draft,  that  the  valuations,  which  by  the 
[  *o92  ]       articles  were  to  *be  made  at  a  future  time,  had  been  akeady  made, 

and  that  their  amount  had  been  fixed  at  £ •    It  was  also 

expressed  that  the  remaining  instalment  of  1,2502.  would  be  paid, 
not  on  the  day  mentioned  in  the  articles,  which  had  gone  by,  but 
''  on  the  day  of  the  date  of  these  presents." 

The  arbitrators  having  differed  as  to  the  valuation  of  the  property 
and  of  the  rent,  the  execution  of  the  deed  of  partnership  was  delayed, 
and  the  remaining  instalment  of  1,2502.  was  not  paid.  In  the  mean- 
time disputes  arose  between  the  partners  themselves,  the  plaintiff 
complaining  that  Dr.  Allen  had  received  sums  of  money  to  a  large 
amount,  which  he  had  not  paid  to  the  bankers  of  the  concern ;  Dr. 
Allen,  on  the  other  hand,  admitting  this,  but  stating  that  all  the 
monies  so  received  had  been  applied  to  the  purposes  of  the  estab- 
lishment, and  that  this  had  been  unavoidable,  by  reason  of  the 
plaintiff's  delay  in  paying  the  further  instalment  of  1,2502. 


vol..  Lxvi.]     1845.    CH.    1  COLL.  C.  C.  592—598.  208 

In  relation  to  this  snbject,  Dr.  Allen  wrote  the  following  letter  to        Bubt 

the  plaintiff:  AllIbm. 

"July  26th,  1842. 

•*Mt  dbab  Sib, — There  certainly  are  several  accounts  recently 

received  which  I  have  not  paid  into  the  bankers,  and  it  is  with 

extreme  regret  I  found  myself  obliged  to  adopt  such  a  course.    You 

were,  however,  perfectly  aware  that  I  was  in  want  of  money,  and 

the  cause ;  and  if  you  had  paid  me  the  sum  agreed  at  the  time  I 

had  a  right  to  calculate  upon,  there  would  have  been  no  necessity 

for  my  doing  so.    You  may  rest  assured  that  all  is  going  on  well 

with  me,  and  as  soon  as  you  pay  over  what  is  due  to  me,  every  thing 

will  be  done  on  my  behalf  to  your  satisfaction. 

'*  I  am,  my  dear  Sir, 

"  Yours  faithfully, 

''Matthbw  Allbn. 

"  To  Geoboe  Buby,  Esq.,  High  Beech." 

Other  disputes  had  also  arisen,  prior  to  the  date  of  this  letter,  of 
this  nature :  Dr.  Allen  complained  that  the  ^plaintiff  and  his  family  [  *593  ] 
did  not,  according  to  the  terms  of  the  agreement  and  express  under- 
standing of  the  parties,  reside  in  the  establishment,  but  nevertheless 
received  from  it  the  advantage  of  stores,  provisions,  &c.  The 
plaintiff,  on  the  other  hand,  complained  of  want  of  proper  accom- 
modation, and  of  the  temper,  and,  as  he  alleged,  somewhat  coarse 
habits,  of  Mrs.  Allen  in  regard  to  drinking,  &c.  Allusion  is  made 
to  this  last  matter  of  complaint  (which,  however,  was  not  satisfac- 
torily proved)  in  the  following  entry,  which  was  made  by  the 
plaintiff  in  a  sort  of  journal  kept  at  the  establishment :  ^'  Saturday, 
30th  July,  1842.    Dr.  Allen  went  to  town  in  the  morning. — ^Mr. 

L and  Mr.  B ,  each  with  an  attendant,  was  taken  out  for  a 

walk. — Letter  from  Mr.  Noble  giving  the  award  of  Mr.  Gadsden. 

.     .     .     .    Mr.  L and  Mr.  S took  supper  with  me ;  and 

after  supper,  the  servants  wanting  me  down  stairs,  I  went  into  the 
hall,  whence  I  was  called  by  Mrs.  Allen,  who  said  Dr.  Allen  wanted 
me.  When  we  entered  the  parlour.  Dr.  Allen  sat  down,  and  in  the 
most  iutemperate  manner  began  to  rebuke  me  for  what  I  had  told 
Mr.  Solly  and  Mr.  Bischoff  with  respect  to  Mrs.  Allen,  on  the 
authority  of  Mr.  Stockdale,  Dr.  Allen's  own  nephew,  and  upper 
servant  for  many  years;  Mr.  Joseph  Nelson,  his  late  clerk,  and 
others  in  the  estabhshment,  having  named  to  the  gentlemen  before 
mentioned  the  source  whence  my  information  was  derived ;  and  I 
believe  that  I  also  stated  to  them  my  suspicion,  that,  from  what  I 
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BuBT  had  myself  witnessed  on  two  separate  occasions,  there  was  some 
ALLKN.  foundation  for  the  information  in  question.  I  at  once  gave  ap  that 
authority  to  Dr.  Allen,  as  I  had  done  to  Mrs.  Allen  in  a  conversation 
I  had  with  her  on  the  morning.  After  a  pretty  sharp  volley  of  fiery 
words  and  a  tenfold  more  fiery  manner  from  Dr.  Allen,  he  exclaimed, 
that,  if  he  was  a  man  of  the  world,  he  would  shoot  me,  with  direful 
loud  voice  and  fierce  gesture.  To  my  cool  reply  of '  Try  it,  old  man,' 
[  *594  ]  he  responded  by  raising  up  on  high  a  great  bludgeon  that  *he  had 
brought  with  him  with  the  intention  of  striking  me,  and  perhaps 
killing  me  in  a  less  polite  way  than  shooting  me.  Mrs.  Allen  came 
to  the  rescue  most  fortunately,  and  thus  my  poor  body  was  preserved 
whole,  intact,  and  unmaimed.  After  the  extreme  violence  of  the 
fracas,  Mrs.  Allen  began  to  vaunt  about  her  great  exploits  and 
character,  upon  which  I  told  her  that  her  character  was  well  known." 
In  consequence  of  this  entry.  Dr.  Allen  excluded  the  plaintiff  from 
the  establishment  in  the  manner  which  afterwards  appears,  where- 
upon the  plaintiff,  on  the  17th  August,  1842,  filed  his  bill  against 
Dr.  Allen,  praying  the  dissolution  of  the  partnership,  the  return  of 
the  premium,  and  for  an  account  of  the  partnership  dealings  and 
transactions,  an  injunction,  and  receiver. 

Dr.  Allen,  by  his  first  answer  to  the  bill,  after  setting  out  the 
above-mentioned  entry,  stated,  that,  after  reading  it  (which  he  did 
on  the  1st  August,  1842,  after  his  return  from  London),  he  took 
possession  of  the  journal  or  book  in  which  it  was  written  ;  and  he 
admitted,  that,  upon  the  plaintiff  sending  for  it  the  same  evening, 
he  the  defendant  refused  to  give  it  up.  He  then  stated,  that  on  the 
following  morning  the  plaintiff  again  demande4  the  journal,  and 
threatened  to  send  for  a  policeman  and  have  him  the  defendant 
taken  up  for  felony,  if  he  should  refuse  to  deliver  it,  which  he  the 
defendant,  however,  refused  to  do,  and  the  plaintiff  thereupon 
actually  went  and  brought  a  policeman  with  him  to  the  establish- 
ment ;  but  the  defendant  feeling  he  ought  not,  and  could  not,  any 
longer  submit  to  such  conduct  on  the  part  of  the  plaintiff,  and  that 
he  owed  it  as  well  to  the  inmates  as  to  himself  to  exclude  the  plain- 
tiff from  any  further  interference  in  the  establishment,  ordered  the 
servants  to  fasten  the  doors  against  him,  and  refuse  him  admittance, 
which  upon  his  return  with  a  policeman  was  accordingly  done. 

In  a  subsequent  part  of  the  answer  the  defendant ''  admits,  that, 

for  the  reasons  and  under  the  circumstances  herein  appearing,  and 

[  *595  ]      inasmuch  as  the  said  establishment  is  *the  sole  and  absolute  property 

of  defendant,  he  the  defendant  does  persist  in  refusing  to  admit  the 
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said  plaintiff  to  enter  on  the  premises  where  the  said  establishment        Burt 
is  carried  on,  or  to  see  the  patients,  or  to  take  any  active  part  in  the      ALLicN. 
affairs  and  business  of  the  said  establishment,  and  that  the  defen- 
dant hath,  for  the  reasons  and  under  the  circumstances  aforesaid, 
given  orders  to  the  servants  of  the  said  establishment  to  shut  the 
doors  of  the  said  establishment  against  the  said  plaintiff  whenever 
he  might  apply  for  admittance  thereto.     Believes  that  the  said 
plaintiff  has  applied  for  and  been  refused  admission  to  the  said 
establishment,  and  that  the  doors  thereof  have  been,  and  the  same 
were,  for  the  reasons  and  under  the  circumstances  aforesaid,  on  the 
9th  of  August,  1842,  locked,  and  the  same  were  afterwards  for  a 
time  kept  locked,  against  the  said  plaintiff.    Believes  that  the 
servants  of  the  said  establishment  have  stated,  as  the  fact  was, 
that,  in  shutting  the  doors  and  excluding  the  plaintiff  from  the  said 
establishment,  they  acted  under  the  orders  of  this  defendant,  which 
he  submits  he  was  fully  justified  in  giving." 

After  the  filing  of  this  answer,  and  of  an  answer  to  the  bill  as 
amended,  the  plaintiff  and  defendant,  in  July,  1848,  joined  in  publish- 
ing in  the  Gazette  a  notice  of  dissolution  of  the  partnership  as  from 
the  Ist  of  that  month.  And  in  December,  1848,  after  such  further 
proceedings  had  in  the  cause  as  are  more  particularly  referred  to  in 
the  judgment  in  this  case.  Dr.  Allen  became  bankrupt,  whereupon 
a  supplemental  bill  was  filed  against  his  assignees,  praying  the 
benefit  of  the  original  suit  and  proceedings  against  them,  and  that, 
in  the  decree  to  be  made  in  the  suits,  regard  might  be  had  (if 
necessary)  to  the  notice  of  dissolution,  and  the  change  in  the  rights 
of  the  parties  thereby. 

Upon  the  merits  of  the  cause,  [the  only  question  requiring  a       [  596  ] 
report  was  as  to  the  plaintiff's  right  to  recover  the  premium,  or  a 
part  of  the  premium,  which  he  had  paid  for  his  admission  into  the 
partnership.     Upon  that  point] 

Mr.  SimpkifiBon  and  Mr.  Heathfield^  for  the  plaintiff,  [cited 
Newton  v.  Rowseii),  Therman  v.  AbeU(2),  TatteraaU  v.  Oroote{2), 
Hamil  v.  Stokes  (4),  Ex  parte  Sandby  (6)] . 

Mr.  Swanaton  and  Mr.  Daniel,  for  the  defendants  :  [  597  1 

*  *  Admitting  that  the  plaintiff  might  have  had  some  claim  against 

(1)1  Yem.  460.  for  a  full  statement  of  that  case. 

(2)  2  Yem.  64.  (4)  18  B.   K.  690  (Daniel,   20 ;    4 

(3)  2  Boe.  &  P.  131,  135.    See  14      Price,  161). 

B.  E.  Pref.  yiii.,  and  [1894]  1  Ch.  525  (5)  1  Atk.  149. 
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BuBY  Dr.  Allen  in  respect  of  the  premium,  had  bankruptcy  not  intervened, 
ALLEN.  it  is  impossible,  under  existing  circumstances,  that  the  Court  should 
give  effect  to  his  claim.  The  demand  consists,  not  of  any  alleged 
[  698  ]  debt,  but  of  unliquidated  damages  (i).  *  *  In  Ex  parte  Broome  (2), 
which  was  a  case  of  fraud,  a  partner  was  allowed  to  enter  a  claim 
in  respect  of  the  whole  premium  against  his  co-partner ;  but  it 
appears  that  he  was  not  allowed  to  prove  with  the  separate  creditors. 
Upon  the  whole,  it  is  submitted,  not  only  that  the  plaintiff  has  no 
right  of  proof  under  the  bankruptcy,  but  that,  even  before  the 
bankruptcy,  he  had  no  right  to  insist,  as  against  Allen,  that  the 
premium,  or  any  part  of  it,  should  form  an  item  in  the  account. 
The  prayer  of  the  bill  is  inconsistent  in  asking  a  return  of  the 
premium,  and  that  the  partnership  accounts  may  be  taken.  The 
premium  is  a  matter  antecedent  to  the  partnership,  and  not  a 
matter  involved  in  the  partnership  account,  and  the  return  of  it  is 
properly  enforceable  by  action:  Rawaon  v.  Samuel (s),  Venning  v. 
Leckie  (4),  Gale  v.  Leckie  (6). 

Mr.  Simpkinson,  in  reply. 

Li  the  course  of  the  argument,  the  Yicb-Chancellor  sent  for  the 
Order  Book  in  Bankruptcy,  which  contains  the  statement  of  the 
proceedings  in  Ex  parte  Broome.  His  Honour,  after  perusing  the 
order  as  there  set  out,  said,  that  he  could  find  nothing  in  it  which 
corresponded  with,  or  was  analogous  to,  the  words  "  but  not  to  prove 
with  the  separate  creditors,"  contained  in  the  judgment  as  stated 
in  the  report  (6). 

(1)  Under  the  law  of  bankruptcy  relief  under  the  said  commisfiion,  but 
then  in  force  unliquidated  demands  so  as  not  to  disturb  any  dividend  or 
were  not  provable. — O.  A.  S.  dividends    already  made    under    the 

(2)  1  Bose,  71.  said  commission;  but  if  the  said  R 

(3)  54  £.  £.  259  (Or.  &  Ph.  161).  Broome  shall  not  he  ahle  to  make  a 

(4)  12  B.  B.  292  (13  East,  7].  proof  under  the  said  commission,  let 

(5)  19  B.  B.  692  (2  Stark.  107).  him  he  at  liberty  to  make  and  enter  a 

(6)  Order  Book,  1810,  No.  124,  claim  under  the  said  commission.  And 
pp.  151,  152.  '*I  do  further  order,  I  do  order,  that  the  costs  of  both  parties 
that  the  said  B.  Broome  he  at  liherty  be  reserved  until  after  the  choice  of 
to  go  before  the  said  commissioners  assignees  before  directed,  and  also 
and  prove  such  deht  under  the  said  until  after  the  said  B.  Broome  shall 
commission  as  he  shall  be  ahle  to  suh-  have  gone  before  the  said  commis- 
stantiate,  and  be  admitted  a  creditor  sioners  to  make  a  proof  or  a  claim 
for  what  he  shall  he  ahle  to  prove,  and  under  the  said  commission  ;  when  any 
be  paid  a  dividend  or  dividends,  in  of  the  parties  are  to  he  at  liberty  to 
respect  thereof,  rateahly  and  in  equal  apply  to  me  in  relation  to  the  matters 
proportions  with  the  rest  of  the  in  question  as  they  shall  be  advised.*' 
creditors  of  the  said  bankrupt  seeking 
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The  Yige-Chancellor  [after  stating  the  object  of  the  bill  and  the        Burt 
proceedings  in  the  suit,  said]  :  allbn. 

A  decree  under  these  circumstances  for  taking  the  partnership       -^^^^s* 
accounts  is  of  course ;   and  in  effect  but  two  matters  have  been       [  599  ] 
argued — the  only  two  indeed,  upon  which,  at  the  present  stage  of       [  600  ] 
the  cause,  any  difference  has  or  reasonably  could  have  arisen.    The 
first  was  as  to  Dr.  Allen's  costs  since  the  service  upon  him  by  the 
plaintiff  of  a   *8ubpcma  to  hear  judgment,  so  far  as  they  were       [  •601  ] 
occasioned  by  that  suhposna ;  the  second  as  to  a  sum  of  2,600Z.,  to 
which  I  shall  presently  advert. 

With  regard  to  the  first,  I  think  that  Dr.  Allen,  after  the  choice 
of  assignees,  and  after  the  supplemental  bill  filed  against  them  had 
been  answered,  having  been  served  with  a  subpoena  to  hear  judg- 
ment, was  justified  in  attending  to  it  and  appearing  at  the  hearing. 
I  need  not,  however,  nor  perhaps  ought,  to  give  an  opinion  as  to 
his  title  to  costs,  subsequent  to  that  service ;  for  I  am  informed, 
and  I  suppose  correctly,  that  Dr.  Allen's  death  has  happened  since 
the  commencement,  but  before  the  conclusion,  of  the  argument, 
and  that  there  has  not  been,  nor  is  intended  to  be,  any  revivor  in 
consequence. 

With  regard  to  the  2,500{.,  the  matter  stands  thus:  the  estab- 
lishment and  business  were  originally  those  of  Dr.  Allen  alone. 
Desirous  of  having  a  partner,  he  treated  on  the  subject  with 
the  plaintiff,  and  the  treaty  produced  an  agreement  which  was 
the  basis  of  the  partnership  already  mentioned.  The  terms  of 
the  agreement  were  committed  to  writing,  and  the  writing  was 
signed  by  them  before  July,  1842.  It  bears  the  date  of  16th 
February  in  that  year,  and  the  parts  of  it  material  for  the  present 
purpose  are  these :  (His  Honour  here  read  the  material  parts  of  the 
agreement.  See  ante,  p.  201.)  Any  more  formal  or  farther  instru- 
ment has  never  been  executed  or  signed.  The  valuations  that  were 
to  be  made  were,  if  not  completed,  very  nearly  completed  before  the 
end  of  July,  1842.  A  moiety  of  the  2,500^  was  paid  by  the  plaintiff 
to  Dr.  Allen  before  the  commencement  of  that  month.  The  other 
moiety  has  never  been  paid,  though  some  other  payments  have 
been  made  to  him  or  to  the  partnership,  or  to  both,  by  the  plaintiff. 
They  inserted,  in  July,  1848,  as  I  have  said,  an  advertisement  in 
the  Gazette  of  the  dissolution  of  their  partnership.  This  was  done 
by  arrangement,  and  without  prejudice  to  the  question  whether  it 
had  been  earlier  dissolved.  The  parties,  by  their  *counsel,  on  a  [  *602  ] 
day  in  December  last,  during  the  bearing  of  the  cause,  agreed  that 
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Burt  the  dissolution  should  be  considered  and  treated  as  having  taken 
Allen.  place  upon  and  from  the  1st  of  July,  1848,  but  not  sooner.  This 
last  agreement  I  view  as  meant  to  regulate  the  ordinary  accoants 
merely,  without  prejudicing  or  affecting  any  question  as  to  the 
2,500Z.  The  assignees  assert,  and  the  plaintiff  denies,  that  the 
unpaid  moiety  of  this  sum  ought  to  be  paid  by  him  to  them.  He 
asserts,  and  they  deny,  that  a  proportion  of  the  other  moiety  of  it 
should  be  returned  to  him,  that  is,  should  be  credited  to  him  in 
taking  the  accounts  ;  and  they  say,  that,  if  the  plaintiff  had  ever 
any  claim  in  this  respect,  it  was  only  against  the  bankrupt  per- 
sonally ;  to  which  the  bankrupt  objected,  and  the  plaintiff  does 
not  assent. 

These  conflicting  claims  render  it  necessary,  I  think,  to  consider 
the  origin  and  circumstances  of  the  separation  between  the  partners 
— of  the  exclusion  of  one  by  the  other. 

It  appears  that  the  plaintiff  kept  at  the  establishment  a  book 
which  may  or  may  not  have  been  strictly  a  partnership  book,  bat 
in  which  he  made  entries  from  time  to  time  relating  to  the  patients, 
and  to  transactions  concerning  the  partnership  business,  and  which 
certainly  was  open  to  Dr.  Allen's  inspection.  In  this  book,  the 
plaintiff,  on  Saturday,  the  80th,  or  Sunday,  the  Slst  of  July,  1842, 
made  the  following  entry,  to  which  I  have  already  referred  :  (His 
Honour  here  read  the  entry.     See  ante,  p.  208.) 

It  is  admitted  that  the  altercation,  stated  in  this  entry  to  have 
taken  place  on  the  80th  of  July,  1842,  did  take  place.  There  is, 
however,  no  other  evidence  of  it,  so  far  as  I  am  aware.  The  entry, 
which  was  first  seen  by  Dr.  Allen  on  the  Is  August,  1842,  is  in 
evidence.  Now,  as  the  dispute  is  there  described,  it  was  commenced 
by  Dr.  Allen,  not  by  the  plaintiff,  against  whom  Dr.  Allen  and  Mrs. 
Allen  may  or  may  not  have  had  cause  of  complaint  and  remon- 
[  *603  ]  strance.  That  is  a  different  question.  The  *quarrel,  having  thas 
begun,  proceeded  intemperately  on  the  part  of  Dr.  Allen  certainly, — 
perhaps  on  the  part  of  the  plaintiff  also.  I  have  not,  however, 
been  able,  from  the  materials  before  me,  to  gather  sufficient  reasons 
to  justify  Dr.  Allen  in  the  exclusion  to  which  he  resorted — in  the 
course  which  he  took ;  considering,  especially,  what  by  the  entry 
the  plaintiff  is  represented  as  having  said,  and  some  portions  of  the 
oral  testimony.  That  the  plaintiff  had  acted  indiscreetly  before 
the  dispute,  I  believe,  or  think  probable ;  that  he  did  not  conduct 
himself  discreetly  during  the  dispute,  is  also  to  be  inferred ;  and 
that  the  entry  itself,  its  terms,  ancl  tb^  manner  of  it,  are  to  be 
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regretted  and  disapproved,  it  is  impossible  to  doubt.    But  it  does        bubt 
not  strike  me  that  he  alone  was  in  error ;  and,  it  being  remembered      allbn. 
that  Dr.  Alien  had  received  from  the  plaintiff,  on  account  of  the 
2,5002.  for  admission  into  the  partnership,  so  large  a  sum  as  1,2502., 
I  cannot,  upon  the  whole,  I  repeat,  think,  that  the  mode  of  pro- 
ceeding adopted  and  pursued  by  Dr.  Allen,  considered,  at  least,  as 
the  conduct  of  a  ^man  not  abandoning  his  claim  to  the  1,2502. 
unpaid,  and  to  part  of  the  1,2502.  paid,  was  justifiable.    It  is  said, 
that,  independently  of  the  entry,  the  quarrel  set  down  in  it,  and  the 
matter  or  alleged  matter  which  was  the  assigned  cause  of  that 
quarrel,  there  had  been  causes  of  complaint  against  the  plaintiff. 
If  there  were  any  such,  they  appear  to  me  to  have  not  been  weighty ; 
to  have  never  been  treated  or  considered  by  Dr.  Allen  before  the 
quarrel  of  the  80th  of  July  as  grounds  for  determining  the  con- 
nexion between  them ;  and  to  have  been  (if  there  was  anything  to 
waive  or  forgive)  waived  or  forgiven  before  the  quarrel.     This  is 
shown  by  Dr.  Allen's  letter  of  26th  July,  1842,  as  well  as  other* 
wise.    Substantially,  from  the  1st  or  2nd  of  August,  1842,   the 
exclusion  of  the  plaintiff  by  Dr.  Allen  was  complete.     Substantially! 
from  one  of  those  two  days.  Dr.  Allen  re-possessed  himself  of  the 
concern.    His  first  answer  contains  these  passages :  (His  Honour 
here  read  ^certain  passages  from  the  answer,  which  have  been,  in       [  *^^  ] 
substance,  stated.     See  ante,  p.  204.) 

On  the  whole,  I  think,  that,  had  Dr.  Allen  not  become  a  bankrupt, 
he  would,  under  the  particular  circumstances  of  the  case,  have 
been  precluded  from  demanding  any  farther  portion  of  the  2,5002., 
and  compelled  by  this  Court  to  refund,  that  is,  to  be  debited  in 
the  accounts  with  a  proportion  of  the  1,2502.  paid.  Does  the 
bankruptcy  make  any  difference  as  to  the  accounts  ?  that  is,  can 
the  assignees  reject  that  debit  and  claim  credit  for  the  unpaid 
1,2502.? 

As  to  the  latter,  their  rights  cannot  of  course  stand  higher  than 
those  of  Dr.  Allen.  As  to  the  former,  I  have  attended  to  what  has 
been  said  in  argument  on  the  subject  of  cases  of  unliquidated 
damages,  and  to  the  authorities  that  have  been  cited.  Whether 
there  is  any  sense  in  which,  or  purpose  for  which,  the  plaintiff's 
demand  in  respect  of  the  paid  1,2502.,  under  the  circumstances 
belonging  to  it,  could  be  termed  properly  a  demand  for  unliquidated 
damages,  I  do  not  think  it  necessary  to  express  an  opinion.  I  may, 
however,  observe,  that,  though  the  notion  of  unliquidated  damages 
is  generally  connected  with  the  notion  of  an  action  at  law,  and 
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210  1845.     CH.     1  COLL.  C.  C.  604—606.  [b.b. 


BuBY  though  I  do  not  say  whether,  in  my  judgment,  at  any  time  between 
Allbn.  the  29th  of  July,  1842,  and  the  bankruptcy,  any  action  could  or 
could  not  have  been  brought  successfully  by  the  plaintiff  against 
Dr.  Allen,  it  is,  I  apprehend,  plain,  that  one  of  two  partners  may 
have  a  demand  against  the  other  for  compensation,  substantially  in 
the  nature  of  unliquidated  damages,  enforceable  in  equity,  and  in 
equity  only.  Suppose  the  case  of  an  act  of  fraud,  or  culpable 
negligence,  or  wilful  default,  by  a  partner  during  the  partnership,  to 
the  damage  of  its  property  or  interests,  in  breach  of  his  duty  to  the 
partnership  :  whether  at  law  compellable,  or  not  compellable,  he  is 
certainly  in  equity  compellable  to  compensate  or  indemnify  the  part- 
nership in  this  respect.  Suppose  the  partnership  dissolved  ;  that 
[  *805  ]  matter  must  form,  I  conceive,  *an  item  in  the  accounts  to  be  taken. 
Suppose  his  bankruptcy,  preceded  or  not  preceded  by  a  dissolution, 
the  accounts,  however,  not  taken  :  suppose  the  amount  or  extent 
of  loss  or  damage,  occasioned  by  the  conduct  assumed  to  have 
taken  place,  not  at  the  time  of  the  bankruptcy  to  have  been  com- 
pensated or  ascertained,  or  become  capable  of  ascertainment,  but 
afterwards  to  have  become  capable  of  ascertainment  and  been 
ascertained — is  it  to  be  struck  out  of  the  accounts  between  the 
assignees  and  the  other  partner? 

In  the  present  case,  there  are  accounts,  partnership  accounts,  in 
any  event  necessarily  to  be  taken ;  accounts  involving  mutual 
demands.  The  demand  now  under  consideration  was,  as  well  as 
the  accounts  generally,  the  subject  of  the  present  suit  before  the 
bankruptcy.  The  suit  was  at  issue  before  the  bankruptcy.  If  this 
disputed  item  of  debit  was  or  would  have  been  a  proper  item  in  the 
accounts  between  Dr.  Allen  and  the  plaintiff,  independently  of  the 
bankruptcy — if,  independently  of  the  bankruptcy.  Dr.  Allen  could 
not  have  claimed  anything  from  the  plaintiff  in  respect  of  the 
matters  in  question  without  satisfying  his  demand  in  respect  of  the 
1,260Z.  paid,  as  I  think  Dr.  Allen  could  not, — can  the  accounts  now 
with  justice  or  propriety  be  taken  without  this  item  ?  Is  the  50th 
section  of  the  stat.  6  Geo.  IV.  to  be  disregarded  ?  Why  should  this 
matter  not  be  considered  to  be  within  it  ?  The  analogy  suggested 
between  the  present  case  and  those  where  a  return  of  premium  or 
relief  upon  that  footing  is  sought,  by  reason  of  a  partnership  having 
been  terminated  by  a  bankruptcy, — the  partnership  having  sub- 
sisted without  disturbance  down  to  the  bankruptcy, — does  not,  in 
my  judgment,  exist,  or  at  least  is  very  far  from  perfect.  But  I  give 
no  opinion  how  the  matter  would  have  stood  had  there  been  no 
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exclusion,  no  separation,  no  dispute  before  Dr.  Allen's  bankruptcy,        Bury 
or  had  the  exclusion,  the  separation,  and  the  dissolution  taken       allien. 
place    before    the    bankruptcy   *under  circumstances    materially       [  *606  ] 
different  from  those  which  appear  to  have  existed  in  fact. 

As  the  case  actually  stands — considering  that,  whether  the 
plaintiff  was  or  was  not  free  from  blame,  the  exclusion  of  him, 
and  the  resumption  of  the  sole  possession  and  dominion  of  the 
business  and  establishment  by  Dr.  Allen  were,  I  think,  complete, 
and  in  effect  final,  and,  circumstanced  as  they  were,  unjustifiable — 
considering,  I  repeat,  that,  from  the  time  of  the  exclusion,  that  is, 
from  the  1st  or  2nd  of  August,  1842,  Dr.  Allen  continued  to  prevent 
the  plaintiff  from  using  or  exercising  the  rights  of  a  partner — con- 
sidering the  dissolution  which  followed,  and  must  be  treated  as 
connected  with  that  exclusion,  and  must  be  referred  to  it — con- 
sidering that  all  this  was  before  the  bankruptcy — that  the  original 
suit,  and  particularly  Dr.  Allen's  hrst  answer,  were  such  as  they 
were,  and  that  the  cause  had  reached  before  the  bankruptcy  the 
stage  which  it  did  reach  before  the  bankruptcy, — the  Court  is, 
I  think,  bound  to  declare,  that,  in  the  accounts  to  be  taken  between 
the  assignees  and  the  plaintiff,  he  is  to  be  credited  with  the  2,500Z. 
mentioned  in  the  agreement,  but  debited,  on  the  other  hand,  with 
the  1,250L  unpaid  ;  and  besides,  with  such  a  sum  as  bears  the  same 
proportion  to  the  whole  2,500Z.,  as  the  time  from  the  commence- 
ment of  the  partnership  to  the  1st  of  July,  1848,  inclusive,  bears 
to  the  whole  term  of  fourteen  years  mentioned  in  the  agreement. 
I  think  the  measure  of  time  in  this  case  the  only  practicable 
and  the  proper  measure,  though  I  have  not  failed  to  consider 
the  remarks  on  that  view  of  the  case  which  have  been  made  by 
the  assignees'  counsel.  Nor  have  I  omitted  to  observe  the 
power  of  dissolving  at  the  end  of  seven  years  contained  in  the 
agreement :  that,  from  its  nature  and  terms,  makes,  I  conceive,  no 
difference. 

Any  question  of  interest  must,  as  well  as  all  costs  between  the 
plaintiff  and  the  assignees,  be  reserved.  I  do  not  know  whether 
any  joint  creditors  of  Allen  and  Bury  *have  proved  under  the  fiat  [  ♦607  ] 
Bat,  as  probably  all  the  joint  creditors  have  been  or  will  be  paid  in 
full  by  the  plaintiff,  or  out  of  the  joint  estate,  some  arrangement 
should  be,  if  none  has  been,  made,  to  prevent  any  dividend  from 
being  declared  in  the  bankruptcy  prejudicially  to  the  plaintiff's 
rights,  whatever  they  may  be.  Some  claim,  I  suppose,  has  been, 
or  ought  to  be,  entered  on  the  proceedings. 

14—2 
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BuBT  I  have  not  forgotten,  though  I  have  not  alladed  to,  the  reliance 

Allkn.  placed  by  the  assignees'  counsel  on  the  case  of  Rawson  v.  Samuel, 
from  which  the  present  differs  materially  in  several  respects.  I 
apprehend  that  my  decree  in  this  case  is  not  inconsistent  with  any- 
thing decided  or  said  in  that  by  either  of  the  experienced  Judges 
before  whom  successively  it  was,  or  with  Ez  parte  Eyre  (i),  or 
Akhurst  v.  Jackson,  or  Oreen  v.  Bicknell.  It  is,  therefore, 
unnecessary  to  say,  and  I  wish  to  be  understood  as  not  intimating, 
whether  I  do  or  do  not  dissent  from  Green  v.  Bicknell.  As  to  the 
case  Ex  parte  Broome,  also  cited  at  the  Bar,  I  suppose  that  there  a 
proof  in  competition  with  the  joint  creditors,  if  any,  or  to  their 
prejudice  directly  or  indirectly,  must  have  been  considered 
inadmissible;  but  I  am  not  satisfied  that  it  was  Lord  Eli>on*s 
meaning,  that,  if  there  was  to  be  any  proof  at  all  for  the  purpose 
of  a  dividend,  the  proof  could  be  otherwise  than  upon  an  equal 
footing  as  to  dividends  with  the  proofs  of  the  general  body  of 
separate  creditors,  supposing  the  rights  of  the  joint  creditors  out 
of  the  question. 

Befer  it  to  the  Master  to  take  an  account  of  all  the  partnership 
dealings  and  transactions  between  the  plaintiff  and  the  late 
defendant  Matthew  Allen,  deceased,  from  the  time  of  the  com- 
mencement thereof ;  and  of  all  monies  received  and  paid  by  the 
said  plaintiff  and  the  said  late  defendant  Matthew  Allen,  and  by 
the  defendants  William  Pennell  and  William  Charles  Wryghte,  the 
assignees  of  the  said  late  defendant  Matthew  Allen,  since  his  said 
bankruptcy,  or  by  any  other  person  or  persons  by  their  order,  or 
for  their  use  respectively,  in  respect  of  such  co-partnership ;  and 
declare,  that,  in  taking  such  accounts,  the  said  plaintiff  is  to  be 
[  *608  ]  ^credited  with  the  sum  of  2,500Z.,  in  respect  of  the  premium  agreed 
to  be  paid  by  him  for  an  equal  moiety  or  share  in  the  business  of 
the  said  co-partnership,  and  is  to  be  debited  with  the  sum  of 
1,2502.,  being  the  moiety  remaining  unpaid  of  such  premium,  and 
is  also  to  be  debited  with  the  further  sum  of  2452.  19s.  6d.,  being 
the  proportionate  part  of  the  said  sum  of  2,500Z.,  for  the  period  of 
time  from  the  commencement  of  the  said  co-partnership  to  the  1st 
day  of  July,  1848,  inclusive.  And  let  the  plaintiff  be  at  liberty  to 
go  in  before  the  commissioner  acting  in  the  execution  of  the  Jiat 
against  the  said  late  defendant  Matthew  Allen,  and  tender  a  claim 
for  the  sum  of  2,500Z.,  without  prejudice  to  any  question.  .  .  .  And 

(1)  3  Mont  D.  &  De  Q.  12. 
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let  the  Master  be  at  liberty  to  state  any  circumstances  specially        buby 
as  to  the  several  sams  of  250Z.,  2002.,  and  800Z.,  in  the  pleadings       allbn. 
mentioned  to  have  been  paid  by  the  plaintiff  to  the  late  defendant 
Matthew  Allen,  and  otherwise. 


PARKEK  V.   SMITH  (1).  ims. 

(1  CoU.  C.  C.  608-625.)  •^'"llil'  *^- 

Although  acts  done  which  are  preliminary  to  a  contract  cannot  operate       ^^'^S^^ 
as  acts  of  part  performance,  yet  acts  done  subsequently  to  and  attributable   °*'^^'^»    •"  • 
to  a  contract  (though  not  obligatory  thereunder)  may  take  the  contract  out        i-  ^^  J 
of  the  Statute  of  Frauds. 

Qitcpref  whether  the  words  "  approved  by  me,  J.  S./'  affixed  to  certain 
memoranda  by  way  of  approval  of  an  arrangement  in  which  the  party  is 
interested,  is  a  signing  within  the  Statute  of  Frauds. 

The  bill  stated,  that  Hugh  Parker  the  elder,  being  seised  in  fee 
simple  of  a  freehold  estate  at  Woodthorpe,  containing  beds  of  coal 
of  great  extent  and  value,  by  an  indenture  of  lease  dated  the  8rd 
January,  1889,  and  made  between  himself  of  the  one  part,  and 
Hugh  Parker  the  younger,  John  Bhodes,  John  Parker,  and 
James  Bhodes,  of  the  other  part,  demised  and  leased  to  the 
parties  of  the  second  part,  their  executors,  &c.,  all  those  two  beds, 
mines,  or  seams  of  coal,  commonly  called  the  Upper  (or  Manor) 
bed  of  coal,  and  the  Lower  (or  Sheffield)  bed  of  coal,  lying  and 
being  under  the  several  closes  mentioned  in  the  lease,  to  hold  to 
the  lessees  for  the  term  of  forty-two  years  from  the  2nd  February 
then  last  past,  yielding  and  paying  the  yearly  rent  of  680^,  by  two 
equal  half-yearly  pa3rment8,  on  the  2nd  of  August  and  the  2nd  of 
February  in  every  year,  such  rent  being  thus  calculated ;  viz.  the 
sum  of  210Z.,  part  thereof,  as  the  price  or  value  of  one  surface  acre 
of  the  Upper  or  Manor  bed,  and  the  sum  of  420Z.,  residue  thereof, 
as  the  price  or  value  of  one  surface  acre  of  *the  Lower  (or  [  •609  ] 
Sheffield)  bed ;  and  also  yielding  and  paying  on  the  same  days  a 
further  rent,  after  the  rate  of  2102.  per  acre  for  so  much  coal 
beyond  one  acre  (if  any)  of  the  aforesaid  Upper  or  Manor  bed,  and 
a  further  rent  after  the  rate  of  420Z.  per  acre  for  so  much  coal 
beyond  one  acre  (if  any)  of  the  aforesaid  Lower  or  Sheffield  bed, 
which  the  lessees  should  have  worked  and  gotten  during  the  half- 
year  for  the  time  being  elapsed. 

(1)  Disapproved  by  Lord  Selborns,  on   the   ground   that   there  was  no 

L.  C,  in  Maddison  v.  Alderaon  (1883)  settled   contract  until  after  the  acts 

8  App.  Ga.  at  p.  482,  d2  L.  J.  Q.  B.  alleged  to  be  attributable  thereto  had 

787,  49  L.  T.  303,  so  far  as  concerned  been  done.— O.  A.  S. 
the  question   of   part    performance. 
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Parker  The  bill  then  stated,  that,  in  the  spring  of  1841,  the  lessees,  who 

Smith.  ^^^^  working  the  colliery  in  co-partnership,  found  that  it  mast  be 
a  losing  concern  to  them,  unless  an  alteration  were  made  in  the 
terms  of  the  lease,  and  that  they  communicated  this  to  Hugh 
'  Parker  the  elder,  who,  being  fully  aware  and  satisfied  of  the  truth 
of  such  statements,  verbally  agreed  to  revise  the  lease,  and  engaged 
to  give  the  matter  attention,  and  that  he  afterwards,  acting  on  the 
faith  of  such  representations,  and  being  satisfied  that  the  rents 
were  too  high,  declined  receiving  from  the  lessees  any  part  of  the 
half-year's  rent,  which  became  due  on  the  2nd  day  of  August,  1841. 

The  bill  then  stated,  that,  at  or  about  the  time  during  which  the 
negotiation  was  pending  for  an  alteration  of  the  terms  of  the  lease, 
John  Parker  and  James  Bhodes  became  desirous  of  retiring  from 
the  partnership,  and  it  was  accordingly  arranged  between  them  and 
their  co-partners,  with  the  knowledge  and  sanction  of  Hugh  Parker 
the  elder,  that  the  partnership  should  be  dissolved  so  far  as  related 
to  John  Parker  and  James  Bhodes.  That  this  arrangement  was 
carried  into  effect  by  a  deed  of  dissolution,  bearing  date  the  27th 
July,  1841 ;  and  by  such  deed  the  remaining  partners,  Hugh  Parker 
the  younger,  and  John  Bhodes,  who  were  plaintiffs  in  this  suit, 
jointly  and  severally,  covenanted  to  indemnify  John  Parker  and 
James  Bhodes  against  the  rents  and  covenants  of  the  lease. 

The  bill  then  alleged,  that  the  lessees,  having  previously  to  such 
dissolution  consulted  Hugh  Parker  the  elder  as  to  the  terms  of  the 
[  *6io  ]  lease,  and  the  said  Hugh  Parker  having  ^frequently  expressed  his 
willingness  and  intention  to  revise  and  alter  the  terms  of  it,  the 
plaintiffs,  fully  relying  on  such  promise,  were  induced  to  take  the 
shares  of  John  Parker  and  James  Bhodes  in  the  said  colliery,  and 
to  enter  into  the  aforesaid  covenants  to  indemnify. 

The  bill  further  alleged,  that,  after  the  dissolution,  the  said 
colliery  was  carried  on  by  the  plaintiffs,  who  from  time  to  time 
pressed  the  said  Hugh  Parker  the  elder  on  the  subject  of  the  lease, 
as  well  by  themselves  as  by  their  solicitors,  and  that  the  said  Hugh 
Parker  frequently  stated  he  was  perfectly  satisfied  it  was  right  to 
carry  his  promise  into  legal  effect;  and  that,  in  the  month  of 
September,  1842,  Jonathan  Bhodes,  an  experienced  collier,  the 
father  of  the  plaintiff  John  Bhodes,  at  the  request  of  Hugh  Parker 
the  elder,  gave  his  opinion  as  to  the  value  of  the  coal,  by  letter 
addressed  to  the  said  Hugh  Parker. 

The  bill  then  stated  the  following  letters  :  Plaintiff  John  Bhodes 
to  Hugh  Parker  the  elder. 
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"  Sprino  Wood  Cottage,  28th  Sept.,  1842.  Pabkeb 

"  Dear  Sir, — I  hope  you  will  not  think  me  troublesome  in  calling  smith. 
your  attention  to  a  subject  connected  with  the  colliery,  which  has 
been  in  agitation  some  length  of  time,  viz.,  the  new  adjustment  of 
coal  rent  which  you  had  yourself  proposed  some  time  ago.  It  is 
my  father's  impression,  as  well  as  my  own,  that  now  is  the  time  to 
have  that  matter  settled;  and  we  cannot  suggest  a  better  plan, 
should  such  meet  your  approbation,  than  that  Mr.  Jeffcock  be 
allowed  to  report  upon  it,  &c. 

**  Your  obedient  servant, 

"  John  Ehodes." 

Hugh  Parker  the  elder  to  Mr.  Haywood,  the  plaintiff's  solicitor : 

**  Dear  Sir, — I  have  considered  old  Mr.  Bhodes's  letter  about  the 
coal  rent.  Although  I  fear  that  there  is  no  doubt  that  the  rent  first 
agreed  upon,  before  the  depression  of  times  came  on,  was  too  high, 
still  I  cannot  but  *think  old  Mr.  Bhodes  has  taken  a  view  founded  [  *6li  1 
too  much  on  the  present  depressed  state  of  things.  I  am,  however, 
desirous  that  an  equitable  arrangement  should  be  made,  and  I  agree 
to  refer  the  future  terms  of  rent  to  Mr.  Thomas  Jeffcock,  according 
to  the  proposition  of  Mr.  John  Bhodes,  whose  letter  to  me  of  t]^e 
28th  of  September  I  now  enclose. 

**  I  remain,  dear  Sir,  very  truly  yours, 

'*  H.  Parker." 

"  WOODTHORPB,  Oct.  29,  1842." 

The  bill  then  stated,  that  Mr.  Haywood,  acting  on  behalf  of  the 
plaintiff,  consented  to  the  proposal  contained  in  the  last-mentioned 
letter,  and  shortly  after  the  receipt  of  it,  delivered  it,  together  with 
the  letter  of  John  Bhodes  of  the  28th  September,  1842,  to  Mr. 
Jeffcock,  with  instructions  to  act  upon  the  same.  That  Jeffcock, 
who  was  an  experienced  colliery  viewer,  proceeded  to  view  the 
colliery,  and  on  the  24th  November  sent  to  the  plaintiffs  and  to  the 
said  Hugh  Parker  a  report  in  these  terms :  "  Gentlemen, — Mr. 
Haywood,  solicitor,  SheflSeld,  having  placed  in  my  hands  letters 
signed  by  Hugh  Parker,  Esq.,  and  Mr.  John  Bhodes,  on  behalf  of 
the  Woodthorpe  Coal  Company,  appointing  me  to  fix  a  rental  per 
acre  on  the  coal,  &c.  I  have  come  to  the  following  decision. 
Manor  seam. — That  all  the  coal  to  the  bassett  of  the  top  level  or 
horse  gate  be  after  the  rate  of  125Z.  per  acre,  and  that  the  remainder 
to  the  deep  of  the  top  level  be  after  the  rate  of  1501.  per  acre. 
Sheffield  seam.— That  this  seam  of  coal  be  after  the  rate  of  800L 
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Pakkbb      per  acre.    I  have  now  acted  ap  to  the  power  vested  in  me,  &c. 

Smith.  However,  having  had  conversation  with  the  parties  interested  in  the 
present  lease,  I  would,  with  dae  deference,  suggest  an  alteration  as 
to  the  mode  of  payment  as  follows  :  That  8002.  be  paid  as  a  certain 
rental  per  annum  for  the  Manor  seam,  and  if  a  greater  quantity  of 
coal  be  got  above  the  value  of  800Z.,  to  be  paid  after  the  rate  of 
125Z.  or  1602.  per  acre,  as  the  case  may  be.    That  the  rental  of  the 

[  *6i2  ]  Sheffield  seam  shall  ^commence  from  the  day  the  coal  is  pricked ; 
and  that  a  certain  rental  of  600Z.,  or  the  value  of  two  acres,  be  paid 
per  annum,  and  if  a  greater  quantity  of  coal  above  the  value  of  6002. 
be  got,  to  be  paid  for  after  the  rate  of  800Z.  per  acre.*' 

The  bill  then  stated,  that,  after  Mr.  Jeffcock  had  made  his  report, 
and  on  the  80th  day  of  November,  1842,  a  memorandum  was 
entered  into  and  duly  signed  by  the  plaintiff  John  Rhodes  on  behalf 
of  himself  and  the  plaintiff  Hugh  Parker,  jun.,  and  that  the  same 
was  in  these  terms,  viz. :  **  A  certain  annual  rental  of  two  acres  of 
Manor  bed  to  be  paid,  and,  after  the  Sheffield  bed  is  pricked,  one 
acre  of  each  bed.  All  coal  gotten  over  and  above  that  quantity  to 
be  paid  for  according  to  Mr.  Jeffcock's  scale,  namely,  Sheffield  bed 
8002.,  Manor  bed,  to  the  rise  of  present  levels  1252.,  below  present 
level  1502.  November  80,  1842.  John  Bhodes."  That,  on  the 
same  80th  November,  the  plaintiffs  respectively  signed  the  following 
memorandum,  on  the  same  sheet  of  paper  on  which  the  last- 
mentioned  memorandum  was  written,  viz. :  ''  If  we  do  not,  within 
two  years  from  Lady  Day,  1848,  commence  sinking  to  the  deep  or 
Sheffield  bed  of  coal,  we  will  render  ourselves  liable  to  pay  for  an 
additional  acre  of  the  upper  bed  until  we  prick  the  lower  bed.  John 
Bhodbs  ;  HuoH  Parker,  jun. ;  "  and  that  the  said  Hugh  Parker  the 
elder  signed  both  the  said  memorandums,  immediately  afterwards, 
in  manner  following,  that  is  to  say,  "  approved  by  me,  H.  Pabkkr." 
The  bill  then  stated,  that,  after  these  memorandums  had  been 
duly  signed  in  manner  aforesaid,  and  on  the  5th  December,  1842, 
Hugh  Parker  the  elder  wrote  and  sent  to  said  Mr.  Jeffcock  a  letter 
of  that  date  in  these  words : 

"  Dear  Sir, — I  have  had  conversation  with  Mr.  Bhodes  since 
you  sent  in  your  report,  and  he  has  sent  me  the  observations  I 
enclose.  He  agrees  to  the  terms  you  have  mentioned  for  the  future 
rents  to  pay  for  two  acres  of  the  Manor  bed  ;  but,  after  he  sinks  to 
the  lower  bed,  he  does  not  like  to  be  bound  to  pay  for  two  acres  of 
[  *613  ]      each  bed,  but  ^proposes  to  pay  for  one  acre  of  each,  but  for  a  greater 
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quantity  if  gotten.     I  do  not  know  that  it  would  be  to  the  disad-      pabkks 
vantage  of  the  lessor  to  covenant  to  have  the  rents  so  fixed,  because  I       sm*th. 
think  it  would  not  answer  the  purposes  of  the  lessees  to  go  down  to 
the  lower  bed  and  get  so  small  a  quantity  as  an  acre.    Please  to 
consider  Mr.  Bhodes'  observations. 

"  I  remain  yours  truly, 

"H.  Parker." 
"  WooBTHORPE,  5th  December,  1842." 

The  bill  then  alleged,  that,  shortly  after  such  agreement  as 
aforesaid  had  been  entered  into  by  the  plaintiffs  and  the  said 
H.  Parker  the  elder,  a  surrender  of  the  said  lease  of  the 
3rd  January,  1889,  was  prepared  and  engrossed,  and  the  draft 
of  a  new  lease  dated  2nd  August,  1842,  of  the  said  colliery  and 
premises  from  the  said  Hugh  Parker  [the  elder]  to  the  plaintiffs 
was  prepared  by  the  solicitors  of  the  plaintiffs  and  verbally  approved 
by  H.  Parker  [the  elder].  That,  after  the  said  new  lease  had  been 
thus  approved  by  all  parties  interested  therein,  the  draft  thereof 
was  engrossed ;  but  that,  before  the  same  or  the  surrender  of  the 
former  lease  was  executed,  and  on  or  about  the  16th  January,  1848, 
9kjiat  in  bankruptcy  was  issued  against  the  said  Hugh  Parker  [the 
elder],  under  which  he  was  declared  bankrupt. 

The  bill  then,  after  stating  refusals  by  the  assignees  under  the 
bankruptcy  to  carry  into  effect  and  specifically  perform  the  arrange* 
ment  and  agreement  so  as  aforesaid  entered  into  between  the 
plaintiffs  and  the  said  H.  Parker  [the  elder]  before  he  became 
bankrupt,  charged  that  the  said  new  lease  to  the  plaintiffs,  and  the 
terms  upon  which  the  same  should  be  granted,  were  definitely 
settled  and  agreed  upon,  and  signed  by  the  said  Hugh  Parker,  and 
in  the  event  of  the  said  Hugh  Parker  not  having  become  a  bank- 
rupt, he  would  have  been  bound  to  carry  such  arrangement  and 
agreement  into  effect ;  and  that,  on  the  faith  of  such  arrangement 
and  agreement  as  aforesaid,  and  in  the  confidence  that  the  same 
would  be  carried  into  effect,  the  plaintiffs  have  ^continued  to  work  [  *6i4  ] 
the  said  colliery  on  their  own  account  as  co-partners,  and  have 
expended  large  sums  of  money  thereon,  and  are  now  continuing  to 
work  the  same  as  the  parties  who  are  solely  interested  therein. 
The  bill  also  charged,  that,  from  and  after  the  dissolution  of  the 
said  partnership,  the  defendants  John  Parker  and  James  Bhodes 
abandoned  all  benefit  under  the  lease  of  the  8rd  January,  1889 ; 
and  it  was  expressly  understood  and  agreed  between  them  and  the 
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Pabkbb  said  Hugh  Parker  [the  elder] ,  that  from  thenceforth  the  plaintifis 
SMrrH.  ^^^7  shoald  be  tenants  of  the  said  colliery  and  premises,  and  that 
all  the  interest  of  the  said  defendants,  John  Parker  and  James 
Bhodes,  should  cease  and  determine,  and,  as  evidence  thereof,  the 
plaintiffs  charged  that  the  said  Hugh  Parker  [the  elder]  wrote  and 
sent  to  the  defendant  John  Parker  a  letter  dated  the  14th  September, 
1841,  in  these  words :  **  As  the  colliery  cannot  sustain,  with  any 
profit,  so  large  a  number  of  partners,  I  have  arranged  with  Mr. 
Bhodes  and  Hugh  that  you  and  James  Rhodes  shall  retire,  and 
that  I  will  accept  them,  viz.,  John  Bhodes  and  Hugh  as  my  tenants, 
releasing  you  and  James  Bhodes.  Mr.  Smith  on  your  part  and 
Mr.  Haywood  on  the  part  of  the  Bhodes's  have,  I  understand, 
prepared  the  deed  of  dissolution  of  partnership,  and  I  have  only 
to  add,  that  I  accept  Mr.  John  Bhodes  and  Hugh  as  my  tenants, 
and  I  release  you  and  James  Bhodes  from  the  provisions  of  the 
lease ;  and  if  any  instrument  of  release  be  thought  necessary  by 
you  or  him,  I  am  ready,  whenever  called  upon  by  either  of  you, 
to  execute  it  at  your  or  his  expense.  H.  Parkeb,  Woodthorpe, 
14th  September,  1841." 

The  bill  prayed  that  the  said  agreement  and  arrangement  made 
and  entered  into  between  the  said  Hugh  Parker  [the  elder]  and  the 
plaintiffs,  and  the  defendants  John  Parker  and  James  Bhodes, 
might  be  carried  into  effect  by  the  decree  of  this  Court,  and  that 
the  defendants,  the  assignees,  might  be  ordered  to  accept  a  surrender 
of  the  lease  of  the  8rd  January,  1889,  and  to  release  and  indemnify 
[  *615  ]  the  defendants  John  Parker  and  James  Bhodes  from  the  ^covenants 
therein  contained ;  and  that  the  said  John  Parker  and  James  Bhodes 
might  join  (if  necessary)  in  such  surrender,  and  that  the  defendants 
the  assignees  might  be  ordered  to  grant  a  lease  to  the  plaintiffs  of 
the  said  colliery  and  premises  from  the  2nd  August,  1842,  for  the 
remainder  of  the  said  term  of  forty-two  years,  and  upon  such  terms 
as  agreed  upon  between  the  plaintiffs  and  the  said  Hugh  Parker 
[the  elder]  and  for  general  relief. 

The  defendants  the  assignees,  by  their  answer,  admitted  the 
existence  of  the  various  letters  and  documents  mentioned  in  the 
bill,  and  that  they  had  declined  to  perform  the  alleged  agreement ; 
but  they  submitted,  that,  without  the  sanction  of  the  Court,  they 
could  not  relinquish  and  surrender  a  valid  and  existing  lease,  in 
which  four  persons  were  liable  to  pay  certain  specified  rents,  and 
sign  another  lease,  at  much  less  rents,  to  two  only  of  the  four 
lessees.     They  also  submitted,  that  the  offer  on  the  part  of  Hugh 
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Parker  the  elder,  to  accept  reduced  rents  and  grant  a  new  lease  to  Pabkbb 
two  of  the  original  lessees  only,  was  purely  voluntary  on  his  part,  smith. 
and  without  any  valid  consideration,  and,  not  being  completed  at 
the  time  of  the  bankruptcy,  could  not  be  carried  into  effect  by  the 
defendants,  unless  under  the  direction  of  this  Court.  They  further 
submitted  whether  the  signing  by  Hugh  Parker  the  elder  of  the 
words  ''  approved  by  me,  H.  Parker,'*  at  the  foot  of  the  memo- 
randums mentioned  in  the  bill,  was  duly  signing  such  memo- 
randums. They  did  not,  however,  by  their  answer,  insist  on  the 
Statute  of  Frauds. 

The  cause  came  on  for  hearing  before  Knight  Bruce,  V.-C,  in 
February,  1844,  when  his  Honour  expressed  his  opinion  to  be,  that 
the  plaintiffs  were  not  then  entitled  to  a  decree  for  relief,  neither  a 
sufficient  consideration  for,  nor  any  act  of  part-performance  of,  the 
agreement,  appearing  upon  the  pleadings ;  but  that,  the  Statute  of 
Frauds  was  out  of  the  case,  the  defendants  not  having  pleaded  it,  or 
insisted  upon  it,  and  a  valuable  consideration  might  *be  proveable  [  *6i6  ] 
by  extrinsic  evidence;  and  also  that,  upon  further  investigation, 
acts  amounting  to  part-performance  of  the  agreement,  supposing 
them  capable  of  being  material,  might  possibly  appear.  And  (by 
consent  of  the  plaintiffs  and  the  defendants  other  than  the  assignees, 
and  the  assignees  not  opposing)  his  Honour  directed  a  reference  to 
the  Master  to  inquire  whether,  after  the  granting  of  the  lease  in  the 
pleadings  mentioned,  any,  and  what,  agreement  for  the  surrender 
thereof,  and  for  granting  a  new  lease  of  the  property  therein 
comprised,  was  ever,  and  when,  entered  into  between  Hugh  Parker 
the  elder  and  the  lessees,  or  any,  or  either,  and  which  of  them ; 
and  whether  verbally  or  in  writing,  and  to  what  effect,  and  for  what 
consideration,  and  under  what  circumstances;  and  whether,  upon 
the  faith  of  any,  and  what,  agreement  or  promise  by  the  said  Hugh 
Parker,  any,  and  what,  acts  or  act  affecting  or  relating  to  such  lease 
or  property  was  or  were  ever,  and  when,  done  by  the  said  lessees, 
or  any  or  either,  and  which  of  them,  &c. 

The  Master,  by  his  report,  found  that,  in  April,  1841,  a  parol 
agreement  was  entered  into  between  the  parties,  that,  in  considera- 
tion of  the  lessor,  Hugh  Parker,  accepting  a  surrender  and  granting 
a  new  lease,  the  partnership  should  be  dissolved,  and  the  retiring 
partners  indemnified,  and  that  the  new  lease  should  be  granted  to 
the  plaintiffs  alone,  at  reduced  rents,  to  be  ascertained  by  a  person 
to  be  appointed  by  the  lessor  ;  that  this  agreement  was  afterwards 
varied  as  to  the  manner  in  which  the  coal  should  be  gotten  and  the 
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Pabkbr      rents  ascertained,  and  that  the  terms  of  the  original  and  varied 

Smh-h.  agreement  were  stated  in  writing,  and  contained  in  a  dociiment  of 
April,  1841,  and  the  letters  and  report  and  memoranda  mentioned 
in  the  bill. 

In  addition  to  the  documentary  evidence,  the  Master  had  received 
the  affidavit  of  Hugh  Parker  the  elder,  (which  was  made  after  he 
had  obtained  his  certificate),  and  the  affidavits  of  Mr.  Haywood, 

[  *617  ]  ]^r.  Jeffcock,  and  ^another  person.  The  document  of  April,  1841, 
mentioned  in  the  Master's  report,  is  referred  to  in  Hugh  Parker's 
affidavit. 

To  this  report  exceptions  were  taken  by  the  defendants  the 
assignees,  on  the  ground  that  there  was  no  agreement  for  the 
surrender  of  the  original  lease  and  granting  a  fresh  lease,  or,  if 
there  was,  there  was  no  consideration  for  such  agreement. 

The  cause  now  came  on  for  argument  upon  these  exceptions,  and 
also  upon  further  directions. 

On  this  argument,  the  draft  lease  which  was  prepared  in  pur- 
suance of  the  fresh  agreement  was  used  in  evidence.  It  was  dated 
the  2nd  August,  1842,  from  which  date  the  term  of  forty-two  years 
was  made  to  commence,  and  the  reddendum  was  as  follows: 
**  Yielding,  &c.,  unto  the  said  Hugh  Parker,  his  heirs  and  assigns, 
during  the  said  term,  the  following  rents,  &c.,  viz.  for  every  super- 
ficial acre  of  coal  to  be  raised  and  gotten  by  the  said  Hugh  Parker 
the  younger,  and  John  Bhodes,  their  executors,  administrators,  or 
assigns,  from  that  part  or  portion  of'  the  said  Upper  bed  of  coal 
hereby  demised,  which  lies  above  the  level  hereinbefore  mentioned, 
the  rent  or  sum  of  125Z.,  and  for  every  superficial  acre  to  be  raised 
and  gotten  as  aforesaid  from  that  part  or  portion  of  the  same  bed 
of  coal  which  lies  below  the  said  level,  the  rent  or  sum  of  15M., 
and  for  every  superficial  acre  of  coal  to  be  raised  or  gotten  as  afore- 
said from  the  said  Lower  bed  of  coal  hereby  demised,  the  rent  or 
sum  of  8002.,  and  so  in  proportion  for  any  less  quantity  than  one 
acre,  which  may  be  raised  or  gotten  as  aforesaid  from  either  or  any 
of  the  said  beds  or  portions  of  beds ;  and  in  case,  in  any  one  half- 
year  during  the  first  five  half-years  of  the  said  term,  the  quantity 
of  coal  that  shall  have  been  actually  raised  and  gotten  as  aforesaid, 
from  and  out  of  the  said  beds,  or  either  of  them,  shall  not,  according 
to  the  rates  or  rents  aforesaid,  amount  to  or  produce  the  sum  of 

[  *fiis  ]  150Z.,  then  yielding,  &c.,  such  additional  or  further  sum  *of  money 
or  rent  as  will,  with  the  coal  so  actually  raised  and  gotten  as 
aforesaid,  (if  any),  amount  to  and  make  up  the  said  sum  of  1602., 
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according  to  the  rates  or  rents  aforesaid ;  it  being  understood  and  Pabkbr 
expressly  agreed,  by  and  between  the  said  parties  hereto,  that  the  smith. 
said  Hugh  Parker  the  younger,  and  John  Bhodes,  their  executors, 
administrators,  or  assigns,  shall,  during  the  first  five  half-years  of 
the  said  term,  pay  the  rent  or  sum  of  300Z.  per  year  at  the  least, 
although  they  shall  or  may  not  have  actually  raised  and  gotten  coal 
to  that  amount  or  value,  or  any  coal  whatever." 

Mr.  Bigg,  for  the  exceptions,  contended  that  there  was  no  con- 
sideration to  support  the  agreement  set  up  by  the  bill  and  found  by 
the  Master.  It  could  not  be  for  the  lessor's  benefit  to  have  a  certain 
rent  of  6002.  reduced  to  8002.  Neither  was  it  any  advantage  to  him, 
that  two  of  the  partners  should  undertake  the  responsibility  of  the 
four.  On  the  other  hand,  that  circumstance  was  no  detriment  to 
the  two,  bat  an  advantage.  The  colliery  was  not  sufficient  to  afford 
a  living  for  the  four,  and  the  two  did  not  take  upon  themselves  any 
engagement  to  which  they  were  not  before  liable.  The  bill  did  not 
proceed  on  the  ground  of  a  parol  agreement  part  performed,  but  on 
that  of  a  complete  agreement  signed  by  the  parties.  The  defen- 
dants, therefore,  had  been  deprived  of  the  advantage  of  pleading  the 
Statute  of  Frauds,  though,  if  the  affidavits  relied  on  by  the  Master 
had  been  stated  in  the  pleadings,  it  would  have  been  otherwise. 

The  argument  having  closed  for  the  day,  it  was  agreed  by  all 
parties,  on  the  following  morning,  at  the  suggestion  of  the  Yiob- 
Chancellor,  that  the  case  made  and  stated  by  the  affidavits  of 
Hugh  Parker  [the  elder],  Haywood,  and  Jeffcock,  should  be  coh- 
sidered  and  treated  as  made  and  stated  by  the  bill,  and  that  the 
answer  of  the  assignees  should  be  ^considered  and  treated  as  if  it  [  •6i9  ] 
had  insisted  on  the  Statute  of  Frauds. 

The  affidavit  of  Hugh  Parker  the  elder,  after  stating  that  the 
lessees,  after  expending  considerable  sums  of  money  on  the  colliery, 
had  found  the  Manor  bed  to  contain  coal  of  very  inferior  quality, 
contained  the  following  passages :  ''  That,  having  ascertained  the 
state  of  the  said  mine,  and  the  state  of  the  said  coal,  to  be  as  above 
mentioned,  and  it  having  been  frequently,  and  particularly  in  or 
about  the  month  of  December,  1840,  represented  to  this  deponent 
by  the  said  lessees,  (and  as  this  deponent  did  and  does  believe  to 
be  the  fact),  that,  under  such  circumstances,  the  said  colliery  must 
be  a  losing  if  not  a  ruinous  concern  to  the  said  lessees,  unless  an 
alteration  were  made  in  the  amount  of  rent ;  he  the  deponent,  in 
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Parker      rents  ascertained,  and  that  the  terms  of  the  original  sjid  v 
Smith.       agreement  were  stated  in  writing,  and  contained  in  a  docnm 
April,  1841,  and  the  letters  and  report  and  memoranda  mei 
in  the  bill- 
In  addition  to  the  documentary  evidence,  the  Master  had 
the  affidavit  of  Hugh  Parker  the  elder,  (which  was  madt 
had  obtained  his  certificate),  and  the  affidavits  of  Mr. 
[  •617  ]      Mr,  Jeffcock,  and  *another  person.     The  document  of  > 
mentioned  in  the  Master's  report,  is  referred  to  in  Eu; 
affidavit. 

To  this  report  exceptions  were  taken  by  the  det 
assignees,  on  the  ground  that  there  was  no  agreei 
surrender  of  the  original  lease  and  granting  a  fresl 
there  was,  there  was  no  consideration  for  such  agi 
The  cause  now  came  on  for  argument  upon  these 
also  upon  further  directions. 

On  this  argument,  the  draft  lease  which  was 
suance  of  the  fresh  agreement  was  used  in  evider 
the  2nd  August,  1842,  from  which  date  the  term  • 
was  made  to  commence,  and  the    reddendum 
**  Yielding,  <fec.,  unto  the  said  Hugh  Parker,  hi^ 
during  the  said  term,  the  following  rents,  &c.,  v 
ficial  acre  of  coal  to  be  raised  and  gotten  by  tl^ 
the  younger,  and  John  Rhodes,  their  executoi 
assigns,  from  that  part  or  portion  of'  the  sai' 
hereby  demised,  which  lies  above  the  level  hei 
the  rent  or  sum  of  1252.,  and  for  every  super 
and  gotten  as  aforesaid  from  that  part  or  p 
of  coal  which  lies  below  the  said  level,  th 
and  for  every  superficial  acre  of  coal  to  be  r< 
said  from  the  said  Lower  bed  of  coal  her» 
sum  of  8002.,  and  so  in  proportion  for  any 
acre,  which  may  be  raised  or  gotten  as  afo 
of  the  said  beds  or  portions  of  beds ;  and 
year  during  the  first  five  half-years  of  1  - 
of  coal  that  shall  have  been  actually  rai 
from  and  out  of  the  said  beds,  or  either « 
to  the  rates  or  rents  tMbPNaid^  aafouri 
[  'fiis  3       1602.,  then  yirf  Nfe  wMtStov  ^^ 
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pabkbb  or  about  the  spring  of  the  year,  1841,  promised  and  agreed  with 
Smith.  ^^^  ^^^^  lessees  to  reduce  the  amount  of  the  said  rent,  and  to  revise 
the  terms  and  stipulations  contained  in  the  lease.  That  he  was 
also  desirous  that  the  said  John  Parker  and  James  Bhodes  should 
retire  from  the  co-partnership,  this  deponent  being  satisfied  that 
even  with  a  considerable  reduction  of  the  rents  reserved  in  and  by 
said  lease,  the  profits  of  the  colliery  would  not  be  sufficient  to 
maintain  the  families  of  the  said  four  partners.  That  he,  therefore, 
proposed  and  stipulated,  that  the  said  partnership  should  be  dis- 
solved^  and  that  the  said  John  Parker  and  James  Bhodes  should 
retire  therefrom,  and  that  the  colliery  should  in  future  be  carried 
on  by  the  said  plaintiffs  alone ;  and  this  deponent  at  the  same  time 
promised,  that,  in  consideration  thereof,  he  would  have  the  said 
colliery  examined  by  some  competent  person,  with  a  view  of 
ascertaining  the  amount  to  which  it  would  be  fair  and  proper 
that  the  said  rents  should  be  reduced,  and  that,  upon  such  reduced 
amount  being  agreed  upon,  the  said  lease  should  be  surrendered 
by  the  said  lessees,  and  that  a  new  lease  of  the  said  colliery  should 
[  *620  ]  be  granted  to  the  said  Hugh  Parker  the  ^younger,  and  John  Bhodes, 
at  such  reduced  rents.  That  his  said  proposal  and  stipulation  was 
adopted  and  agreed  to  by  the  said  lessees,  and  it  was  in  considera- 
tion thereof  agreed  and  arranged  between  this  deponent  and  the 
lessees,  that  the  partnership  should  be  dissolved  so  far  as  related 
to  the  said  defendants,  John  Parker  and  James  Bhodes,  and  that 
the  said  plaintiffs  should  take  upon  themselves  all  the  existing  and 
future  liabilities  and  risks  thereof ;  and  thereupon,  at  the  instance 
and  request  of  this  deponent,  the  said  plaintiffs,  Hugh  Parker  the 
younger,  and  John  Bhodes,  drew  up  certain  proposals  in  writing, 
in  the  words  and  figures  following,  and  sent  a  copy  thereof  to  this 
deponent:  that  is  to  say, — "April,  1841.  Our  landlord,  Hugh 
Parker,  Esq.,  having  stated,  that,  in  the  event  of  the  Sheffield  Coal 
Company  not  becoming  tenants  for  the  Woodthorpe  Colliery,  we, 
John  Bhodes  and  Hugh  Parker,  jun.  were  to  become  sole  partners, 
and  were  to  arrange  matters  regarding  future  proceedings  of  said 
collieries ;  we,  having  therefore  taken  into  consideration  all  circum- 
stances, do  agree  to  the  proposal  that  the  Woodthorpe  Coal  Company 
shall  only  consist  of  two  partners,  Hugh  Parker,  jun.,  and  John 
Bhodes,  and  do  further  propose,  that  each  shall  have  an  equal 
amount  of  share  or  shares." 

In  a  subsequent  part  of  his  affidavit  the  deponent  stated,  that  he 
did,  on  the  6th  December,  1842,  in  pursuance  of  his  promise  made 
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to  the  plaintiff  previous  to  and  as  an  inducement  for  the  dissolution      Pabkbb 
of  the  partnership,  sign  the  memorandums  mentioned  in  the  bill,  by       smith. 
writing  at  the  foot  of  them  "  Approved  by  me,  H.  Parker." 

Mr.  Bigg,  in  continuation : 

Assuming  that  the  case  now  rests  on  the  footing  of  part-per- 
formance, it  is  clear  that  the  contract  was  not  complete  till 
December,  1842.  In  that  month  Hugh  Parker  signed  the  memo- 
randums, and  he  says  that  he  did  so  in  pursuance  of  his  promise 
made  to  the  plaintiffs  before  the  dissolution  of  the  partnership. 
*But  how  can  an  act  done  in  July,  1841,  which  was  the  period  of  [  •<52i  ] 
dissolution,  be  in  part-performance  of  a  contract  of  December, 
1842  ?  The  acts  of  part-performance  cannot,  by  any  means,  precede 
or  be  preliminary  to  the  contract :  they  must,  of  necessity,  arise 
after  the  contract  is  complete  :  O'Reilly  v.  I'hoinpson  (i) ;  and  must 
be  so  unequivocal  in  their  nature  as  themselves  to  raise  the 
inference  of  the  existence  of  an  agreement :  Frame  v.  Dawson  (2). 

The  remaining  point  is,  that  the  terms  of  the  agreement  are  not 
certain.  Something  dehors  must  be  introduced  to  fix  the  contract. 
The  head  rent  is  not  fixed.  All  above  it  is  to  be  '*  according  to  Mr. 
Jeffcock's  scale."  But  Mr.  Jeffcock's  scale  gives  two  rents,  and  is 
an  uncertain  standard  of  reference.  The  engrossment  of  the 
release  is  not  part  of  the  documentary  agreement,  any  more  than  it 
iB  part-performance. 

Upon  the  whole — 1.  There  is  no  valuable  consideration  to  support 
the  agreement.  2.  The  agreement  is  not  in  writing  and  signed 
under  the  Statute  of  Frauds.  8.  There  is  no  part-performance  to 
take  the  case  out  of  the  statute.  4.  The  agreement  is  uncertain  in 
its  nature.  And  the  case  being  heard  upon  further  directions  and 
exceptions,  the  bill  must  be  dismissed. 

Mr.  Swanston  and  Mr.  Tillotson,  for  the  plaintiff. 

Mr.  Rmsell  and  Mr.  Bacorif  for  the  defendants  John  Parker 
and  James  Bhodes. 

The  Vice-Ghakcellor  : 

Notwithstanding  the  obscurity  of  this  case,  having  had  the  benefit 
of  a  full  and  able  argument,  and  having,  since  the  Court  rose 
yesterday,  read  the  bill  and  considered  the  case,  I  am  prepared  to 
give  an  opinion  upon  it. 

(1)  2  fi.  R.  41  (2  Cox,  271).  (2)  9  K.  K.  304  (14  Ves.  386). 
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Pabkkb  It  occurred  to  me  last  night,  and  the  opinion  remained  this 

Smith.  morning,  as  far  as  I  could  entertain  an  impression  without  having 
[  622  ]  heard  the  case  throughout,  that  the  probable  result  would  be,  that 
I  should  find  it  my  duty  to  dismiss  the  bill  without  prejudice  to  a 
new  suit.  If  this  had  been  done  the  consequence  would  in  all 
probability  have  been,  that  within  a  week  a  new  bill  would  have 
been  filed,  adapted  to  the  circumstances  of  the  case.  It  was  on  that 
account,  therefore,  though  without  statmg  my  reasons,  that  I  made 
the  suggestion  which  1  did  this  morning  at  the  sitting  of  the 
Court — ^a  suggestion  in  which  all  parties  have  acquiesced,  and,  I 
think,  wisely. 

(His  Honour  then,  after  observing  that  the  counsel  who  prepared 
the  bill  had  not  been  furnished  with  a  statement  of  the  facts  as  they 
appeared  in  the  Master's  office,  and  had  consequently  framed  the 
charges  in  such  a  manner  as  to  render  it  unlikely  that  they  should 
be  met  by  a  plea  of  the  Statute  of  Frauds,  proceeded  thus  :) 

A  mere  agreement  between  A.  and  B.,  A.  being  indebted  to  B., 
that  B.  shall  take  from  A.  a  sum  less  than  the  amount  of  his  debt 
in  discharge  of  his  liability,  is  nudum  pactum.  An  agreement 
between  landlord  and  tenant  that  the  lease  shall  be  surrendered, 
and  a  new  lease  taken,  although  the  only  change  be  an  abatement 
of  rent,  may  stand  on  a  very  different  footing.  Here,  according  to 
the  bill,  there  was  an  agreement  on  the  part  of  the  landlord  that  the 
rent  should  be  prospectively  reduced,  and  (without  any  consideration 
that  I  can  see,  unless  you  add  the  letter  from  Hugh  Parker  [the 
elder  (i)]  to  John  Parker,  which,  however,  has  no  consideration 
apparent  upon  it)  that  two  of  four  partners  jointly  and  severally  liable 
should  be  discharged  from  their  obligation.  If,  therefore,  this  matter 
rested  upon  the  written  documents,  I  should  probably  have  felt  it 
impossible  to  give  relief,  as  the  bill  is  framed ;  and  no  reUef  ultra 
the  written  documents  is  prayed.  The  bill,  however,  is  now  to  be 
[  *62s  ]  read  as  "^if  it  made  the  case  stated  in  the  affidavits,  including 
the  affidavit  of  Hugh  Parker  [the  elder] ,  part  of  which  I  will  now 
read ;  first  observing,  however,  that  Mr.  Bigg's  observation,  upon 
the  notion  of  part-performance  of  an  agreement  before  the  agree- 
ment is  made,  seems  well-founded.  But  the  question  is,  whether, 
taking  Hugh  Parker's  affidavit  as  statement  only,  there  is  not  a 
valid  agreement  stated  anterior  to  December,  1842.  (His  Honour 
here  read  that  portion  of  Hugh  Parker's  affidavit,  which  is  included 
between  inverted  commas.) 

(1)  Dated  the  Uth  September,  1841,  ante,  p.  218. 
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The  affidavit  states  the  facts  that  are  agreed  apon.  In  considera-  Pabkbr 
tion  of  the  promise  of  Hugh  Parker  [the  elder],  Mr.  Jeffcock  surveyed  smith. 
and  made  his  report.  His  report  was  agreed  to  before  the 
bankruptcy.  The  words  "  approved  by  me  "  were  written  before 
that  time.  Now,  the  first  question  is,  whether,  the  statements  in 
that  affidavit,  considering  them  as  charges  and  statements  in  the 
bill,  amount  to  an  allegation  of  an  enforceable  agreement;  my 
opinion  is  that  they  do.  The  landlord  of  a  coal  set,  having  four 
tenants,  partners,  holding  under  a  lease  of  which  there  are  several 
years  to  come,  and  which  reserves  a  rent  that  circumstances  show 
to  be  beyond  the  value,  (in  fact  a  very  heavy  rent),  enters  into  an 
agreement  with  the  four  lessees,  of  whom  two  are  his  sons,  that 
from  the  partnership  one  of  his  sons  and  one  of  the  two  others  shall 
retire,  so  that  the  benefit  of  the  lease  and  business  of  the  colliery 
shall  remain  to  the  other  two,  and  that,  this  being  done,  the  land- 
lord will  not  only  consider  the  subject  of  rent,  but  will  refer  the 
subject  to  a  competent  person,  and,  on  the  report  of  that  competent 
person  being  made,  will,  if  the  report  shall  seem  right,  adopt  it, 
and  grant  a  new  lease.  That  is  a  valid  and  binding  agreement,  an 
agreement  for  valuable  consideration,  and  involves,  as  part  of  its 
terms,  not  merely  a  surrender  and  new  lease,  but  a  relinquishment 
of  the  interest  of  two  partners ;  one  of  them  being  the  landlord's 
son.  *The  dissolution  so  agreed  upon  takes  place ;  the  release  so  L  *^2^  ] 
agreed  upon  takes  place,  by  which  two  of  the  lessees,  the  plaintiffs, 
take  upon  themselves  alone  the  liability  which  before  was  shared 
by  the  four.  It  has  been  urged  by  Mr.  Bigg  that,  under  the  circum- 
stances of  the  case,  this  was  no  part-performance  of  the  agreement, 
and,  in  support  of  his  argument,  he  cited  O'Reilly  v.  Thompson  and 
Frame  v.  Datcgon — both  good  cases.  In  Frame  v.  Dawson  the  act 
done  was  not  distinctly  referable  to  any  agreement.  It  might  and 
would  have  been  done^  without  any  agreement :  it  was  a  matter  of 
duty  independently  of  any  agreement.  In  O'Reilly  v.  Thompson 
the  agreement  was  between  two,  and  not  between  the  three.  Here, 
the  agreement  is  between  the  five — between  the  four  and  the 
one,  and  not  the  two  and  the  one ;  and  it  is  part  of  the  entire 
agreement  that  the  dissolution  and  release  shall  take  place.  They 
do  take  place.  It  is  impossible  to  treat  these  acts  otherwise  than 
as  acts  of  part-performance,  taking  the  case  out  of  the  Statute  of 
Frauds. 

The  next  question  is,  whether  Hugh  Parker's  affidavit  is  to 
be  believed.      (His  Honour  here  remarked  upon  the  credibility  of 
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Pabkbb  Hugh  Parker's  affidavit,  which  he  said,  notwithstanding  some 
Smith.  degree  of  looseness,  and  notwithstanding  that  the  parol  agree- 
ment mentioned  in  it  was  not  referred  to  in  the  written  documents, 
he  entirely  believed.  He  then  proceeded  thus:)  What  would 
have  been  the  result,  if,  before  the  bankruptcy,  Mr.  Parker  had 
refused  or  neglected  to  appoint  a  person  to  survey,  or,  having 
appointed  him,  had  refused  to  accede  to  his  report,  whether  altered 
or  unaltered,  I  need  not  say.  Greater  difficulties,  possibly  insur- 
mountable ones,  would  have  been  in  the  way  of  the  plaintiffs.  But 
that  state  of  things  does  not  exist.  For  valuable  consideration  the 
agreed  reference  is  made,  and  the  result  of  the  reference  is  acceded 
to.  I  am  of  opinion  that  in  this  case  the  Statute  of  Frauds  being 
[•626  ]  *out  of  the  question,  there  was  a  complete  contract;  that  a  valid 
parol  agreement  was  in  part  performed  within  the  meaning  of  that 
expression  as  used  in  courts  of  equity,  and  that  every  step  was 
taken  on  each  side  which  rendered  it  compulsory  upon  Hugh 
Parker  to  perform  it  before  the  bankruptcy. 

It  is  said,  however,  that  there  is  uncertainty  in  the  agree- 
ment. In  my  view  of  the  case,  that  question,  perhaps,  does  not 
arise.  The  parties  have  construed  the  agreement  in  a  manner 
the  most  favourable  to  the  landlord ;  and  I  think  that  I  shall, 
in  this  case,  do  justice  if  I  hold  them  to  that  construction.  The 
draft,  in  its  present  state,  was  approved  by  Hugh  Parker  or 
his  solicitor,  before  the  bankruptcy.  I  think  it  was  completely 
binding  as  to  the  inception  of  the  new  term,  and  the  inception  of 
the  varied  rent. 

Upon  the  exceptions  and  further  directions — declare,  that  the 
exceptions  be  neither  allowed  nor  over-ruled.  Let  the  deposit  be 
returned.  Declare  the  plaintiffs  entitled  to  have  the  agreement 
entered  into  between  them  and  Hugh  Parker  the  elder,  and 
the  defendants  John  Parker  and  James  Bhodes  specifically 
performed.  And  let  the  defendants,  the  assignees,  accept  a 
surrender  of  the  existing  lease,  and  execute  the  lease  that  has 
been  prepared  and  engrossed. 
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Jan,  29,  30. 
(1  Coll.  C.  C.  644—653  ;  S.  C.  14  L.  J.  Ch.  218  ;  9  Jur.  324.)  Feb.  21. 

An  executor's  implied  power  to  sell  real  estate  under  a  geneiul  charge  of  Knight 

debts  is  not  restricted  by  an  express  direction  that  the  executors  shall  sell  Bruce,  V.-C. 

the  real  and  personal  estate  at  the  death  of  the  testator's  widow,  but  it  r  544  1 
seems  that  the  implied  power  operates  only  on  the  equitable  interest  (1). 

James  Lloyd,  by  his  will,  dated  4th  November,  1848,  directed  all 
his  just  debts,  funeral  and  testamentary  charges  and  expenses,  to 
be  paid  out  of  his  estate  and  effects ;  and  subject  thereto,  and  also 
to  the  payment  of  U,  to  his  executor,  thereinafter  named,  for  his 
trouble  in  taking  upon  him  such  office,  he  gave  and  bequeathed  all 
his  freehold,  copyhold,  leasehold,  personal,  and  other  his  real  and 
personal  estate  whatsoever  and  wheresoever,  whether  in  possession, 
reversion,  remainder,  or  expectancy,  unto  his  dear  wife  Susannah, 
during  the  term  of  her  natural  life,  for  her  sole  and  separate  use, 
and  free  from  the  debts  and  control  of  any  future  husband  she 
might  intermarry  with ;  and  from  and  after  her  decease,  he  directed 
all  his  real  and  personal  estate  and  effects  to  be  sold,  either  by 
private  sale  or  public  auction,  for  the  best  price  that  could  be  got 
for  the  same ;  and  after  payment  of  the  expenses  of  such  sale  and 
incident  thereto,  he  directed  the  produce  thereof  to  be  divided  and 
paid  in  the  following  manner  (that  is  to  say),  one  equal  part  thereof 
to  the  children  of  his  sister  Mary  Neale,  widow  of  Thomas  Neale, 
if  more  than  one,  in  equal  shares  and  proportions,  and  if  but  one 
child,  then  to  such  only  child ;  and  as  to  one  other  part,  &c.     (The 
testator  gave  the  three  remaining  fourth  parts  of  the  produce  in  the 
same  form  to  the  children  of  three  other  different  persons  named 
in  the  will.)     And  the  testator  directed  that  the  purchaser  or  pur- 
chasers of  the  whole  or  any  part  of  his  real  or  personal  estate 
should  not  be  liable  to  see  to  the  application  of   the  purchase- 
money  ;  *and  that  the  receipt  and  receipts  of  his  executor,  his       [  *645  ] 
heirs,  executors,  administrators,  and  assigns,  or  other  person  or 
persons  acting  in  the  administration  of  that  his  will,  should  be  a 
sufficient  discharge  or  sufficient  discharges  to  the  purchasers  of  the 
whole  or  any  part  of  the  real  or  personal  estate  directed  to  be  sold 
under  that  his  will.    And  he  directed  that  his  said  executrix  and 
executor,   and    their   respective   heirs,   executors,  administrators, 
and  assigns,  should  retain  to  and  reimburse  herself,  himself,  and 
themselves,  all  loss,  costs,  charges,  damages,  and  expenses,  which 
she,  he,  or  they,  or  any  of  them,  might  sustain,  pay,  suffer,  or  be 

(1)  On  this  poLDt  see  Doe  v.  Hughes  (ISol)  6  Exch.  223,  20  L.  J.  Ex.  148. 
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GofiLiKQ      put  unto  in  the  ezecation  of  his  will ;  and  that  neither  of  them 
cabteb       should  be  answerable  or  accountable  the  one  for  the  other,  nor  for 
involuntary  losses.     And  he  appointed  his  wife  Susannah  executrix, 
and  W.  Gosling  executor  of  his  will. 

The  testator  died  shortly  after  the  date  of  his  will,  which  in 
December^  1843,  was  duly  proved  by  the  executrix  and  executor. 

Upon  the  allegation  that  the  testator  was  considerably  indebted 
at  his  death,  and  that  his  personal  estate  was  not  sufficient  for 
the  payment  of  his  debts,  his  executor  and  executrix  caused 
his  real  estate  to  be  put  up  for  sale,  in  lots,  by  public  auction, 
on  the  6th  of  May,  1844.  By  the  fifth  condition  of  sale,  the 
purchaser,  in  case  he  should  require  the  testator's  heir-at-law 
to  be  party  to  the  conveyance,  was  to  be  at  the  expense  of 
tracing  his  pedigree  and  obtaining  his  concurrence  in  the  sale ; 
and  by  the  eleventh  condition,  it  was  provided,  that  the  execu- 
trix, Susannah  Lloyd,  should,  if  required,  disclaim  any  life- 
estate  she  might  be  supposed  to  have  in  the  premises,  or  any 
part  thereof. 

At  the  sale,  John  Carter,  the  defendant,  was  declared  the 
purchaser  of  a  piece  of  freehold  land,  forming  Lot  2,  at  the 
sum  of  1657.,  and  he  entered  into  and  signed  an  agreement 
[  ^646  ]  for  the  purchase,  and  paid  his  deposit.  An  abstract  *of  the 
title  of  the  vendors  to  the  premises  was  afterwards  delivered 
to  him. 

The  bill  which  was  filed  by  the  vendors  to  enforce  specific  per- 
formance of  the  agreement,  charged  that  in  the  course  of  the 
correspondence  which  took  place  between  the  solicitors  of  the 
respective  parties,  the  plaintiffs'  solicitor  distinctly  apprised  the 
defendant's  solicitor  that  the  testator's  personal  estate  was  insuffi- 
cient for  the  payment  of  his  debts,  and  that  the  sale  had  been 
made  by  the  executors  for  the  purpose  of  raising  a  fund  for  the 
discharge  of  such  debts ;  and  that  the  plaintiffs  had  also  informed 
the  defendant  that  the  testator's  widow  was  willing  to  disclaim  her 
life-interest,  and  to  release  her  dower,  by  which  means,  as  the 
plaintiffs  insisted,  the  power  of  sale  contained  in  the  will  would  be 
accelerated. 

The  defendant  by  his  answer  insisted,  that,  the  property  in 
question  not  having  been  devised  by  the  testator  to  the  plaintiffs  in 
trust  for  sale,  and  for  the  payment  of  his  debts,  but  having  been 
merely  charged  with  the  payment  of  them,  the  legal  estate  was 
vested  in  the  plaintiff  Susannah  Lloyd,  the  testator's  widow,  for 
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her  life,  and  the  reversion  in  fee  expectant  on  her  decease  belonged      Gosling 
to  the  testator's  heir-at-law ;  and  that  the  plaintiffs,  as  executors,      cabtjsr. 
were  unable,  without  the  heir-at-law  joining,  to  make  a  good  and 
complete  conveyance  to  a  purchaser,  and,  in  fact,  had  not  any 
power  to  sell.     Moreover,  that  the  only  period  appointed  by  the 
testator  in  his  will  for  the  sale  of  all  or  any  part  of  his  heredita- 
ments was  after  the  death  of  his  widow,  and  that  the  different 
persons  intended  by  the  testator  to  take  the  benefit  of  the  rever- 
sionary fund,  and  among  whom  the  produce  of  the  sale  of  his  real 
and  personal  estate  was  to  be  divided,  were  not  capable  of  being 
ascertained   until  the   period  of   such  distribution  should   have 
arrived.     And  although  the  defendant  admitted   that  the   plain- 
tiffs had  given  him  such  information  as  to  the  object  of  the  suit 
as  *charged  in  the  bill,  yet  he  stated,  that,  during  the  whole  of       [  •«47  ] 
the  correspondence  between  the  respective  solicitors,  the  necessity 
of  selling   the   whole  of   the  real   estate  of   the  testator,  or,  in 
particular,    the    hereditaments   comprised   in   Lot  2,  had    never 
been  shown. 
The  cause  now  came  on  for  hearing. 

Mr.  Wigram  and  Mr.  Hardy y  for  the  plaintiffs,  relied  on  Shaw 
V.  Borrer  (i)y  Ball  v.  Hariis{2),  and  Forbes  v.  Peacock  {3),  as 
showing,  that,  under  the  charge  of  debts  the  plaintiffs  had  an 
implied  power  to  sell  and  to  give  receipts  for  the  purchase- 
money.  They  also  contended,  that  the  heir-at-law  was  not  a 
necessary  party  to  the  conveyance ;  but  that,  if  he  was,  that  was 
a  mere  question  of  conveyance,  and  that  the  fifth  condition  of 
sale,  which  had  been  adopted  by  reason  of  the  diflSculty  of 
finding  the  heir,  imposed  the  expense  of  solving  that  question  on 
the  purchaser. 

Mr.  Teed  and  Mr.  Goldsmith,  for  the  defendant : 
The  question  is,  whether  a  general  charge  upon  the  testator's 
estate  gives  an  implied  power  to  the  executors  to  sell  for  payment 
of  his  debts.  In  Shaiv  y.  Borrer,  and  Ball  v.  Harris,  a  legal  estate 
in  fee  was  vested  in  the  devisees  in  trust,  or  one  of  them  ;  and  the 
sale  was  made  by  or  with  the  consent  of  the  devisees.  Here,  there 
is  no  party  who  can  give  his  assent  to  the  sale  of  the  fee.  If  in 
cases  of  this  nature  the  executors  alone  have  power  to  sell,  the 

(1)  44  R  E.  115  (1  Keen,  559).  My.  &  Cr.  264). 

(2)  42  E.  E.    234  (8   Sim.  485;  4  (3)  54  E.  E.  343  (11  Sim.  152). 
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GosLTKo  VfB,B  the  intention  of  the  testator  that  the  estate  should  be  sold 
Cabtbr.  ^or  the  payment  of  his  debts.  Without  opposing  the  whole 
current  of  authorities,  I  cannot  say  that  the  general  charge  does 
not  exhibit  that  intention.  If  that  be  right,  the  question  is,  by 
whom  it  is  to  be  sold.  Under  this  particular  will  it  could  only 
be  sold  by  the  executors  or  one  of  them,  or  by  the  heir-at- 
law;  but  I  am  of  opinion,  upon  this  will,  that  the  intention 
to  be  collected  is,  that  the  heir-at-law  should  have  nothing  to  do 
with  it. 

The  testator  gives  and  bequeaths,  in  a  mass,  all  his  real  and 
personal  estate  to  his  wife  for  her  life,  and  directs  that,  after  her 
death,  his  real  and  personal  estate  shall  be  sold  altogether.  So  that, 
if  bis  intention  was,  that  his  real  estate  should  remain  unsold  till 
that  time,  it  was  equally  his  intention  that  the  personal  estate 
should  remain  unsold  to  the  same  period — a  provision  which,  as 
against  creditors,  would  be  unmeaning.  He  then  declares  that  the 
purchasers  of  the  whole  or  any  part  of  the  real  and  personal  estate 
[  •Sol  ]  shall  not  be  liable  to  the  application  of  the  purchase-money,  *and 
that  the  receipt  or  receipts  of  his  executor  shall  be  a  sufficient 
discharge  or  discharges  to  the  purchaser  of  the  whole  or  any  part 
of  the  real  or  personal  estate  directed  to  be  sold.  This  is  the  will 
of  a  testator  who  has  used  expressions  which  the  law  construes  as 
authorizing  an  immediate  sale  by  some  person  ;  because  he  creates 
a  charge  in  favour  of  persons  who  are  not  bound  to  wait  for 
payment.  When  I  consider  that  in  this  will  the  real  and  personal 
estates  are  confounded  together — when  I  find  the  recognition  of 
the  right  or  power'  of  the  executor  to  give  receipts — when  I  find 
the  executor  joined  with  the  wife,  and  that  they  both  sell — I  think 
it  impossible  to  say  that  this  property  has  not  been  sold  by  the 
persons,  or  one  of  the  persons,  by  whom  the  testator  says  that  it 
should  be  sold. 

It  is  not  necessary  now  to  say  whether  the  sale  can  be  completed 
without  the  joining  of  the  testator's  heir-at-law  in  the  conveyance, 
or,  in  other  words,  without  his  concurrence.  In  my  judgment,  he 
is  bound  to  give  that  concurrence,  if  necessary,  upon  the  requisition 
of  the  executrix  and  executor  and  the  purchaser.  Whether  the 
executor  and  executrix  have  power,  without  him,  to  confer  the 
legal  estate,  1  say  not.  What  I  should  have  done  with  this  case, 
upon  the  assumption  that  there  were  no  debts  when  the  sale  was 
made,  I  say  not.  I  proceed  upon  the  basis  that  there  were  debts 
at  that  time. 
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The  plaintiff  undertaking  to  prove  that  there  were  debts  of  the      Gosling 
testator  owing   and   unsatisfied  at  the  time   of   the   contract  in      carter. 
question — declare  that  the  plaintiffs  had  full  power  to  enter  into 
the  contract,  and  to  make  the  sale  that  they  contracted  to  make, 
without  prejudice  to  any  question  whether  the  testator's  heir-at-law 
will  or  will  not  be  a  necessary  party  to  the  conveyance. 

The  proof  of  debts  having  been  given  pursuant  to  the  plaintiffs'       ^eh,  21. 
undertaking,  the  cause  now  came  on  again  for  hearing. 

Mr,    Wigram  and  Mr.  Hardy y  for  the  plaintiffs,  referred  to        [  652  1 
Tylden  v.  Hyde  (1)  and  Ward  v.  Devon  (2),  as  showing  that  the 
joining  of  the  heir-at-law  in  the  conveyance  was  not  necessary. 

The  Vice-Chancbllor  : 

In  this  will  there  is  an  express  power  of  sale,  and  but  one ;  and 
that  express  power  of  sale  is  given  so  as  not  to  arise  till  after  the 
death  of  the  testator's  wife.  The  testator's  wife  is  alive,  and  I 
decline  deciding  against  the  purchaser,  (whatever  may  be  my 
own  opinion,  if  I  have  an  opinion  directly  upon  the  point), 
that,  whether  the  wife  disclaims  or  does  not  disclaim,  or  has 
disclaimed  or  has  not  disclaimed,  that  express  power  of  sale  is 
now  capable  of  being  exercised  or  has  been  so.  For  the  purpose, 
therefore,  of  this  cause,  it  being  a  suit  for  specific  perform- 
ance, (however  the  point  might  be  abstractedly  decided),  it 
must  be  taken  that  the  express  power  of  sale  is  not  now  exercised 
or  exercisable. 

But  there  is  an  implied  power  of  sale ;  because  the  life-interest 
of  the  wife  is  subject  to  the  general  charge  for  payment  of 
debts.  Therefore,  in  a  sense,  and  in  a  manner,  there  does  exist  a 
power  of  selling  during  the  lifetime  of  the  wife,  there  being  debts — 
which  fact  is  proved.  And  I  am  of  opinion  that  there  is,  upon  this 
will,  an  intention  exhibited  that  a  sale,  if  made,  should  be  made  by 
the  executors  or  one  of  them,  and  not  otherwise. 

The  next  question  is,  whether  this  intention  is  expressed  so  as  to 
create  a  legal  power ;  in  which  case  the  concurrence  of  the  heir-at- 
law  would  not  be  necessary.  I  am  of  opinion  that  this  question  is 
one  of  too  great  nicety  and  difficulty  to  decide  against  the  purchaser. 
If  he  wishes  *the  concurrence  of  the  heir,  he  must  pay  or  not  pay       [  *653  ] 

(1)  25  R.  R.  194  (2  Sim.  &  St  R.  R.  271  (4  Madd.  44),  11  Sim.  160, 
238).  cited. 

(2)  See    Bentham    y.    Wiltshire,   20 
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for  the  discovery  of  the  heir  according  to  his  contract.  Upon  that 
I  give  no  opinion.  But  I  think  that  in  this  suit  he  is  not  to  be 
compelled  to  take  the  title  from  the  executor  and  executrix  without 
the  concurrence  of  the  heir. 

I  decide,  therefore,  without  prejudice  to  the  question  whether  the 
heir  is  or  is  not  a  necessary  party  to  the  conveyance,  that  the 
executor  and  executrix,  as  debts  are  admitted  to  have  existed  at 
the  time  of  sale,  had  power  to  sell. 


It  being  admitted  that  the  testator  James  Lloyd  was,  at  the 
date  of  his  will,  and  thenceforth  to  the  time  of  his  death,  seised  in 
fee  simple  of  the  estate  which  is  the  subject  of  the  contract  in  the 
pleadings  mentioned,  and  that,  at  the  date  of  such  contract,  there 
were  debts  of  the  testator  remaining  unsatisfied — declare,  that  the 
plaintiffs,  as  executor  and  executrix  of  the  testator,  had  in  them- 
selves good  right  and  power  to  sell  the  estate  by  that  contract. 
Declare,  that,  if  the  testator  left  an  heir-at-law,  the  defendant 
ought  not  to  be  compelled  to  complete  the  purchase  without  a 
conveyance  from  such  heir-at-law.  Befer  it  to  the  Master  to 
inquire  whether  a  good  title  can  be  made  to  the  premises, 
having  regard  to  the  preceding  declarations.  No  costs  to  this 
time.  Beserve  subsequent  costs  and  further  directions,  with 
liberty  to  apply. 


1845. 
Feb.  18. 

Knight 
Brucb,  V.-C. 

[666] 


WILDING  V.   RICHARDS. 

(I  Coll.  C.  C.  655—661 ;  S.  C.  14  L.  J.  Ch.  211.) 

The  obligor  of  several  bonds  in  which  A.,  his  solicitor,  joined  as  surety, 
convoyed  certain  real  property  to  A.,  upon  trust  to  sell,  and  out  of  the  pro- 
ceeds of  the  sale  to  pay  the  bond  creditors.  The  creditors  did  not  execute, 
nor  had  any  notice  of  the  deed :  Held,  that  the  deed  was  a  mere  deed  of 
agency,  and  not  binding  in  favour  of  the  creditors,  but  that  A.  was  entitled 
to  retain  the  estates  conveyed  to  him,  until  he  should  be  discharged  from  his 
liability  as  surety  under  the  bonds. 

Samuel  Wildikg,  being  absolutely  seised  of  certain  freehold  and 
copyhold  estates,  situate  in  the  township  of  All  Stretton,  and 
possessed  of  a  considerable  personal  estate,  made  his  will,  dated  in 
May,  1832,  whereby,  after  giving  his  personal  estate  to  his  mother, 
and  exonerating  the  same  from  the  payment  of  his  debts,  he  devised 
all  his  real  estate  to  trustees  upon  trust  for  sale  and  payment  of  his 
debts,  and  directed  the  surplus  to  be  invested  in  real  estates  and 
conveyed  to  the  use  of  hia  brother  Henry  Wilding  for  his  life,  with 
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remainder  to  his  issue  in  strict  settlement,  with  remainder  to  the  Wilding 
testator's  right  heirs.  And  the  testator  appointed  the  trustees  to  be  richIbds. 
his  executors. 

After  the  date  of  his  will,  the  testator  purchased  certain  freehold 
and  copyhold  estates  in  the  township  of  All  Stretton  which  were 
conveyed  to  him  in  fee  simple ;  the  copyhold  estates  being  held  of 
the  manor  of  Stretton-en-le-Dale. 

The  testator,  who  survived  his  mother,  died  in  July,  1882,  intestate 
as  to  the  after-purchased  estates,  leaving  his  brother  Henry  his  heir- 
at-law,  and  heir  according  to  the  custom  of  the  manor  of  Stretton- 
en-le-Dale ;  and  Henry  "^entered  into  possession  both  of  the  devised       [  *656  ] 
and  descended  estates. 

By  an  indenture,  dated  the  81st  of  January,  1888,  made  in 
contemplation  of  the  marriage  of  Henry  Wilding  with  the  plaintiff 
Mary  Wilding,  (which  marriage  took  place  in  August,  1888),  reciting 
a  bond  of  even  date,  under  the  hand  and  seal  of  Henry  Wilding, 
whereby  the  sum  of  5,000L  and  interest  was  secured  to  be  paid  by 
him  to  John  L.  Bichards  and  J.  Bowlands  within  twelve  months 
after  the  marriage,  and  reciting  that  Henry  Wilding  had  agreed 
that  such  sum  should  be  charged  upon  his  freehold  and  copyhold 
estates,  it  was  thereby  covenanted  and  agreed  by  Henry  Wilding 
that  his  freehold  and  copyhold  estates  in  the  township  of  All  Stretton, 
and  within  the  manor  of  Stretton-in-the-Dale,  should  stand  charged 
with  and  be  a  security  for  that  sum  and  interest.  And  in  the  same 
indenture,  trusts  were  declared  of  the  5,0002.  and  interest  for  the 
benefit  of  the  intended  husband  and  wife,  and  the  issue  of  the 
marriage. 

Henry  Wilding  died  in  May,  1885,  having  by  his  will,  dated  in 
April,  1885,  directed  payment  of  his  debts,  and  devised  his  real 
estates  to  trustees,  whom  he  appointed  his  executors,  upon  trust  to 
sell  or  mortgage  the  same  for  that  purpose,  and  having  bequeathed 
a  legacy  of  1,0002.  to  his  widow,  and  devised  the  surplus  of  his  real 
estate  to  his  son  Bichard  Wilding  absolutely,  with  an  ulterior  limita- 
tion to  his  daughter  Mary  S.  Wilding,  in  the  event  of  his  son  dying 
under  twenty-one,  without  leaving  issue. 

The  bill  was  filed  by  Mary  Wilding  and  Mary  S.  Wilding  who 
(except  Bichard)  was  the  only  child  of  Henry  Wilding,  against  the 
trustees  of  the  settlement,  the  trustees  and  executors  under  the 
respective  wills  of  Samuel  and  Henry  Wilding,  Bichard  Wilding, 
and  several  persons  whom  the  bill  alleged  to  have  claims  as  incum- 
brancers upon  the  estates  devised  by  Samuel  Wilding,  and  upon 
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Wilding  those  which  descended  from  Samuel  to  Henry,  praying  that  the 
RicH^AKDs.  trusts  *of  the  settlement  might  be  carried  into  execution,  and  that 
[  "657  ]  for  that  purpose  the  estates  of  the  two  testators  might  be  duly 
administered. 

By  the  decree  made  on  the  hearing  of  the  cause,  the  Master  was 
directed  to  inquire  whether  certain  indentures  of  lease  and  release 
in  the  pleadings  mentioned,  bearing  date  the  13th  and  14th  October, 
1882,  and  made  between  Henry  Wilding  of  the  one  part,  and  John 
William  Watson  (a  defendant  to  the  suit)  of  the  other  part,  were 
binding  in  favour  of  any,  and  what,  parties,  as  between  Henry 
Wilding,  or  his  estate,  and  his  creditors. 

The  circumstances  attending  the  execution  of  these  deeds  appeared 
from  the  Master's  report  to  be  as  follows : 

Samuel  Wilding  and  Henry  Wilding,  with  the  defendant  Watson, 
(who  was  their  solicitor),  as  their  surety,  executed  two  joint  and 
several  bonds,  dated  respectively  in  the  months  of  April  and 
November,  1828,  for  securing  the  payment  of  two  sums  of  4,000/. 
and  5001.  and  interest,  and  in  the  month  of  January,  1880,  they 
executed  another  joint  and  several  bond,  for  securing  the  sum  of 
600Z.  and  interest.  After  the  death  of  Samuel  Wilding,  the  relation 
of  solicitor  and  client  still  subsisting  between  Henry  Wilding  and 
Watson,  the  deeds  of  lease  and  release  in  question  were  executed. 
By  the  release,  Henry  Wilding  conveyed  all  the  freehold  estates  and 
covenanted  to  surrender  all  the  copyhold  estates,  which  had 
descended  to  him  from  his  brother,  to  Watson  and  his  heirs,  to 
hold  the  same,  subject  to  certain  mortgages  affecting  the  same 
respectively,  upon  trust  to  sell  and  to  pay  off  the  sums  due  upon 
the  mortgages,  and,  out  of  the  surplus,  to  pay  the  several  bond 
debts  then  due  and  owing  from  Samuel  Wilding,  deceased,  or  from 
Henry  Wilding,  with  interest,  and  after  satisfaction  of  the  mort- 
gages and  bond  debts,  to  pay  the  residue  of  the  proceeds  of  the  sale 
to  Henry  Wilding,  his  executors,  administrators,  or  assigns,  and  in 
[  *()58  ]  the  meantime  to  stand  seised  *and  possessed  of  the  premises  in 
trust  for  H.  Wilding,  his  heirs  and  assigns. 

These  deeds  were  not  executed  by  any  of  the  creditors,  nor  did  it 
appear  that  any  of  the  creditors  had  notice  of  them. 

Shortly  after  the  execution  of  them,  namely,  on  the  25th  of 
October,  1832,  J.  W.  Watson  was  admitted  as  tenant  to  some  of  the 
copyhold  estates.  On  the  Court  rolls  he  was  described  as  mort^gee 
of  the  premises.  During  the  life  of  Samuel  Wilding,  and  subse- 
quently up  to  the  death  of  Henry  Wilding,  in  May,  1835,  Watson 
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received  the  rents  of  these  estates ;  bat,  accordmg  to  his  own  state-      wildino 
ment,  he  received  them  as  solicitor  and  agent  of  H.  Wilding.     It     Richards. 
did  not  appear  that,  under  the  powers  given  him  by  the  deed,  he 
had  sold  or  mortgaged  any  of  the  premises,  but  he  had  made  certain 
lUiyments  under  it. 

The  Master  having  found  that  the  indentures  of  the  ISth  and  14th 
of  October,  1832,  were  not  binding  in  favour  of  any  parties  as 
between  Henry  Wilding  or  his  estate  and  his  creditors,  exceptions 
were  taken  to  his  report  by  the  defendant  Watson,  which  exceptions 
now  came  on  for  argument. 

Mr.  Russell  and  Mr.  Terrell,  for  the  exceptions : 

First,  whatever  may  be  the  effect  of  the  deeds  of  October,  1832, 
in  relation  to  the  creditors,  it  is  clear  that  Watson,  to  whom  the 
property  is  conveyed,  is  not  a  mere  volunteer.  If  Henry  Wilding 
had  attempted  to  call  back  the  conveyance  from  him,  Watson  might 
have  resisted  that  attempt,  on  the  ground  that  Wilding  had  con- 
tracted by  means  of  the  deeds  in  question  to  release  him  from  his 
liability,  and  that,  until  the  bonds  were  discharged,  the  deeds 
must  have  effect,  so  far,  at  least,  as  he  was  concerned :  Small  v. 
Mancood  (i). 

But  secondly,  this  deed,  whether  to  be  postponed  or  not  to  the  [  659  ] 
settlement,  is  a  binding  deed  in  favour  of  the  creditors.  The  cases 
on  this  subject  proceed  on  different  grounds.  In  Gairard  v.  Lord 
Lauderdale  (2),  the  Vice-Chancbllob  of  England  considered  that  a 
deed  of  trust,  to  which  the  creditors  are  not  parties,  is  an  arrange- 
ment solely  for  the  benefit  of  the  debtor,  and  that  the  creditors  are 
not  in  the  situation  of  cestui  que  trusts.  On  the  other  hand,  in 
Acton  V.  Woodgaie  (3),  Sir  J.  Leach  treated  such  a  deed  as  a  power 
of  distribution  revocable  by  the  debtor,  and  binding  in  favour  of 
creditors  until  revoked.  If  that  be  a  correct  ground  of  decision,  it 
follows,  that,  in  this  case,  there  was  an  ambulatory  power  during 
the  lifetime  of  the  testator  Henry  Wilding,  which  power  has  become 
irrevocable  by  his  death. 

The  Vice-Chancbllor  : 

But  for  the  authorities  on  this  subject,  I  should  possibly  have 
felt  myself  bound  to  give  effect  to  this  deed ;  the  trustee  took  upon 

(1)  32  B.  R  689  (9  B.  &  C.  300).  (3)  39  E.  R.  251  (2  My.  &  K.  492). 

(2)  30B,B.  105  (3  Sim.  1). 
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wiLDTvo     himself  to  act  nnder  it,  and  it  is  not  alleged  that  the  deed  in  form 
RicHABDs.    ^^B  ^  ^^7  respect  contrary  to  the  intention  of  the  parties. 

But  the  state  of  the  authorities  (according  to  my  apprehension' 
binds  me  to  act  in  a  manner  which  may  possibly  be  against  the 
opinion,  that,  in  the  absence  of  those  authorities,  I  should  have 
entertained  ;  and  I  must  treat  the  deed  as  not  having  effect,  subject 
to  this:  that  all  payments  by  the  trustee  or  agent  made  in  the 
proper  execution  of  the  trust  or  agency  under  it  must  be  allowed  to 
him ;  and,  as  Mr.  Watson  had  himself  an  interest,  when  the  deed 
was  executed,  in  the  payment  of  the  bonds  in  which  he  was  a  surety, 
I  wish  to  have  the  point  argued,  (if  it  is  contested),  whether  the 
estate  can  be  taken  from  him  without  paying  those  bonds. 

[  660  ]  Mr.  Wigram^  Mr.  Bird,  and  Mr.  Rogers,  for  the  report : 

In  order  to  raise  a  trust  in  favour  of  Mr.  Watson,  there  ought  to 
be  some  exhibition  of  intention  on  the  deed  to  give  him  a  lien. 
Although  Watson  was  a  surety,  yet  it  is  clear  that  the  instrument, 
on  the  face  of  it,  does  not  refer  to  him  as  surety.  He  was,  during 
the  whole  of  the  transaction,  Henry  Wilding's  solicitor.  Being  so, 
he  gets  his  client  to  execute  a  deed  which  the  law  says  shall  have 
no  effect.  The  Court  will  not  allow  a  solicitor  to  call  a  deed  into 
action  for  a  purpose  foreign  to  the  purport  of  the  deed.  And 
although  Watson  sets  out  the  deed,  he  does  not  in  the  pleadings 
suggest  that  it  was  intended  to  be  executed  so  as  to  give  him  any 
benefit.  Moreover,  he  says  that  he  received  the  rents  as  agent  and 
solicitor.  Under  these  circumstances,  upon  what  principle  can  the 
Court  say  that  he,  as  surety,  shall  have  any  benefit  from  the  deed  ? 
If  he  can  have  no  benefit  in  that  character,  and  we  submit  he 
cannot,  the  deed  is  one  of  mere  agency,  created  for  the  convenience 
of  the  debtor,  and  raises  no  trust  for  creditors :  Wallwyn  v.  Coutts  (i), 
Oarrard  v.  Lord  Lauderdale  (2),  Acion  v.  Woodgate  {3),  BUI  v. 
Cureton  (4).  Considering  it  in  the  light  of  an  authority  given  to  an 
agent,  it  is  an  authority  revoked  by  the  death  of  the  principal. 

The  Vicb-Chancbllor  : 

I  am  of  opinion  that  the  authorities  do  not  compel  me  to  say  that 
such  estate  (if  any)  as  became  vested  in  Watson  by  means  of  this 
deed,  or  by  any  surrender  of  the  copyhold  which  may  be  connected 

(1)  17  B.  E.  173  (3  Mer.  707;  3    (3)  39  R.  R.  251  (2  My.  &  K.  492). 
Sim.  14).  (4)  39  R.  R.  2o8  (2  My.  &  K.  503). 

(2)  30  R  R  105  (3  Sim.  1). 
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with  the  deed,  can  be  taken  from  him  without  discharging  him  from      Wilding 
the  two  bonds.     I  think  that  upon  the  present  occasion,  and  as     riohabds. 
circumstances  stand,  he  has  an  equity  to  say  so,  which  must  be 
attended  to  in  this  suit. 


MANNINGFOBD   v.   TOLEMAN,  i845. 

(1  CoU.  C.  C.  670—675  ;  S.  C.  14  L.  J.  Ch.  160;  9  Jur.  438.)  ^^5. 

Bankers  take  from  a  customer  an  equitable  mortgage  by  deposit  of  title-        ^^^^^^p 
deeds  of  property  conveyed  to  him  in  fee  simple  a  few  days  previously,      ^^^^  *  •"^* 
The  property  comprised  in  the  deeds  is  subject  to  a  trust  of  which  the         ^  ^^^  J 
bankers  have  no  notice,  and  the  deposit  is  made  in  breach  of  that  trust. 
The  trust  must  prevail  against  the  bankers*  lien. 

A  sum  of  3,000^.  is  "paid  to  a  person  out  of  the  Court  of  Chancery  upon 
his  undertaking  to  apply  2,000/.  of  it  in  the  purchase  of  a  suitable  house 
for  himself  and  wife,  which  he  is  to  convey  to  the  trustees  of  his  marriage 
settlement  upon  certain  trusts,  and  to  apply  the  remaining  1,000/.  in  setting 
himself  up  in  business.  Upon  the  receipt  of  the  3,000/.  he  pays  the  whole 
to  his  bankers.  He  afterwards  draws  out  nearly  the  whole  amount  in 
various  sums  at  various  times.  Amongst  the  drafts  is  one  which  he  delivers 
in  payment  for  the  purchase  of  a  house  suitable  for  himself  and  wife. 
Having  procured  the  house  to  be  conveyed  to  himself  in  fee,  he  deposits  the 
title-deeds  with  his  bankers,  as  a  security  for  advances,  without  notice  to 
the  bankers  of  the  trusts  of  the  settlement.  In  considering  the  conflicting 
claims  of  the  bankers  and  the  trustees  of  the  settlement  with  respect  to  the 
house,  it  must  be  presumed  that  the  purchase-money  for  the  house  was  paid 
out  of  that  portion  of  the  3,000/.  which  was  properly  applicable  to  that 
purpose. 

In  October,  1830,  John  Seymour  Cock,  who  carried  on  business 
as  a  cabinet-maker,  at  Bristol,  married  Clarissa  Foxon,  of  the  same 
place,  who  was  a  ward  of  this  Court,  and  entitled  to  considerable 
real  and  personal  estate,  the  latter  being  in  the  custody  of  this 
Court  in  a  cause  of  Foxon  v.  Foxon. 

In  March,  1831,  the  Master,  to  whom  the  cause  of  Foxon  v. 
Foxon  wa&  referred,  made  his  report,  by  which  he  stated  that  the 
friends  of  Mrs.  Cock  and  her  husband  were  desirous  that  Cock 
should  commence  business  as  a  timber  merchant,  and  that  it  was 
desirable  that  a  proper  house  should  be  purchased  for  him  and  his 
wife ;  and  that  Cock  had  proposed  that  3,000/.,  part  of  his  wife's 
fortune,  should  be  raised  and  paid  to  him  out  of  the  trust  funds, 
whereof  2,000Z.  should  be  paid  to  him  to  enable  him  to  purchase  a 
proper  house  and  furniture  for  himself  and  his  wife — such  house 
and  furniture  when  purchased  to  be  conveyed  and  assigned  to 
trastees,  upon  trust  for  the  benefit  of  his  wife  and  also  of  himself, 
in  case  he  should  survive  her  and  there  should  be  no  child  of  the 
marriage — and  the  remaining  1,0001.  should  be  retained  by  himself, 
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to  enable  him  to  commence  and  carry  on  the  trade  or  business  of 
a  timber  merchant.  And  the  Master  stated  that  he  approved  this 
proposal. 

The  Master's  report  having  been  confirmed,  and  it  having  been 
referred  back  to  him  to  approve  of  a  settlement,  an  indenture  of 
settlement,  dated  the  8th  of  June,  1881,  was  executed  by  the 
husband  and  wife,  who  was  then  of  *age,  and  certain  trustees,  and 
in  that  settlement  the  husband  covenanted  with  the  trustees  that 
the  house  and  furniture  then  intended  to  be  purchased  by  the 
husband  with  the  2,000Z.  should,  when  and  so  soon  as  the  purchase 
thereof  should  have  been  completed,  be  effectually  conveyed  and 
assured  by  the  husband,  with  or  without  the  wife,  to  the  trustees 
in  trust  for  the  wife  for  lite,  and  to  her  separate  use  during  cover- 
ture, with  remainder  to  the  children  in  strict  settlement,  with  an 
ultimate  limitation  to  the  husband  in  fee  in  the  event  of  his  surviving 
his  wife,  and  there  being  no  children  of  the  marriage. 

By  the  same  order  by  which  the  Master's  report  was  confirmed, 
it  was  ordered,  that,  upon  the  Master  certifying  the  due  execution 
of  the  settlement,  the  sum  of  8,0001.  should  be  paid  to  the  husband 
to  be  by  him  applied  in  manner  stated  in  his  proposal.  Accordingly, 
the  Master  having  certified  to  the  above  efiect,  the  sum  of  8,000/. 
was,  on  the  2nd  of  August,  1881,  paid  by  the  Accountant-General 
to  J.  S.  Cock. 

On  the  following  day,  the  8rd  of  August,  J.  S.  Cock  opened  an 
accomit  with  Stuckeys'  Banking  Company  at  Bristol,  and  deposited 
with  them  the  sum  of  2,900Z.  He  also,  in  the  course  of  the  same 
month,  deposited  with  them  a  bill  in  his  favour  for  50Z.,  payable  in 
November  following ;  but  he  made  no  other  payments  to  the  Bank. 
During  the  same  month  of  August  he  drew  out  the  whole  amount 
of  2,900/.,  except  4/.  14a.  6d.,  by  drafts  for  various  sums ;  one  draft 
of  the  25th  of  August  being  in  payment  for  a  house  in  St.  James's 
Place,  Bristol,  of  which  he  took  a  conveyance,  by  indentures  of  the 
24th  and  25th  of  August,  to  himself  in  fee,  and  of  which  he  and  his 
wife  were  for  some  time  in  the  occupation. 

The  money  so  lodged  at  the  Bristol  Bank  having  been  thus 
expended,  and  the  bankers  having  refused  to  make  to  Cock  any 
advances  of  money  without  security,  he,  on  the  8rd  of  September. 
IHJU,  deposited  with  them  the  title-deeds  *of  the  house  in  St. 
JrtiuoH's  Place,  and  at  the  same  time  signed  a  memorandum  to  the 
olToct  that  the  deposit  was  made  as  a  security  for  any  balance  which 
ho  UHKht  then  or  at  any  future  time  owe  to  their  concern. 
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On  the  footing  of  this  deposit,  advances  were  made  by  the  bankers 
to  Cock,  and  after  giving  him  credit  for  the  50Z.  bill,  they  claimed 
against  him  for  principal  and  interest  the  sum  of  3762. 

Cock  afterwards  took  the  benefit  of  the  Insolvent  Debtors  Act. 
Li  the  meantime  the  trustees,  having  received  notice  of  the  bankers' 
claim,  obtained  from  Cock  a  conveyance  to  themselves  in  fee  of  the 
mortgaged  premises. 

The  bill  was  filed  by  the  registered  public  ofiBicer  of  the  Bank 
against  the  assignee  of  Cock  under  the  Insolvent  Act,  the  trustees 
of  the  settlement,  and  Mrs.  Cock  and  her  children,  and  it  prayed 
that  the  Banking  Company  might  be  declared  equitable  mortgagees 
of  the  house  in  St.  James's  Place,  and  consequential  relief  as 
against  the  several  defendants. 

The  defendant,  Mr.  Cock, ,  and  the  trustees,  by  their  answers, 
insisted  on  the  prior  equity  of  the  wife  and  children  under  the 
settlement. 

Some  evidence  was  entered  into  on  the  part  of  the  defendant 
Mrs.  Cock,  to  show  that  the  bankers  when  they  took  the  deposit  had 
notice  of  the  settlement ;  but  in  the  view  taken  by  the  Court,  this 
evidence  was  unnecessary. 

Mr.  Wigram  and  Mr.  Blunt,  for  the  plaintiff : 

It  is  not  disputed  by  the  trustees,  that  when  they  took  the 
conveyance  they  had  notice  of  the  bankers'  lien ;  but  they  insist 
that  they  had  a  prior  equity.  There  is  no  evidence,  however,  to 
show  that  the  house  was  bought  with  the  2,(X)0Z.  Why  was  it 
bought  with  the  2,000Z.  rather  than  the  1,000Z.  ?  The  whole  3,000Z. 
was  paid  to  Mr.  Cock  in  one  mass.  That  sum,  or  the  greater  part 
of  it,  was  paid  by  him  into  the  Bank.  He  then  drew  upon  the  Bank 
for  sums  of  various  ^amounts ;  but  it  is  impossible  to  say  that  the 
drafts  are  to  be  attributed  to  any  specific  portion  of  the  money 
originally  paid  by  him.  If  the  trustees  have  a  better  equity  than 
the  plaintiff,  they  must  show  that  the  2,0O0Z.  was  laid  out  on  the 
house.  Cock's  covenant  only  was,  that  if  he  laid  out  the  2,000Z.  on 
a  house  it  was  to  be  settled  in  such  a  manner.  He  did  not 
covenant  to  purchase  a  house  out  of  any  funds  he  might  happen  to 
have. 

Mr.  Cooper  and  Mr.  Lean,  for  the   defendant  Toleman,  the 
assignee  under  the  Insolvent  Act. 

Mr.  Russell  and  Mr.  Collins,  for  the  defendant  Mrs.  Cock. 

B.B. — ^VOL.  LXVI.  16 
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Mr.  Simpkhison  and  Mr.  Piggott,  for  the  trustees. 

It  was  agreed  at  the  Bar,  that,  if  the  question  had  only  been 
between  the  trustees  and.  the  parties  interested  under  the  settlement, 
the  purchase  of  the  house  would  have  been  proper  for  the  purposes 
of  the  settlement. 

The  Vicb-Chancbllor  : 

The  house  in  question  is  admitted  to  have  been  purchased  with 
part  of  the  8,0001.  The  purchase  is  admitted  to  have  been  proper 
and  in  due  performance,  so  far,  of  the  purpose  for  which  the  2,000/. 
had  been  intrusted  to  Mr.  Cock,  namely,  to  purchase  a  suitable 
house  for  himself  and  his  family.  The  l,000i.  beyond  the  2,00W, 
was  to  be  applied  for  the  purpose  of  establishing  himself  in  the 
business  of  a  timber  merchant.  Each  part  of  the  money  was  thus 
appropriated  to  a  particular  object.  The  money  was  received  by 
him  in  London  on  the  2nd  of  August.  He  seems  to  have  retained 
lOOZ.,  and  paid  the  remaining  2,900/.  into  the  Bank  represented  by 
the  plaintiff. 

Upon  the  25th  of  August  he  completes  the  purchase  of  the  house, 
and  pays  the  purchase-money  by  delivering  a  *cheque  of  that  date, 
the  25th  of  August,  upon  his  bankers,  on  which  day  his  credit  with 
the  Bank  consisted  of  the  2,900Z.  and  a  short  bill  for  501.  The  only 
cash,  however,  which  had  been  paid  to  his  credit  was  the  2,900{. 
This  being  the  whole  of  his  account  on  the  credit  side,  there  had 
been  drawn  out  before  this  date  the  sum  of  980Z.  Is.  lOd.  The 
question,  I  apprehend,  which,  if  the  matter  were  before  a  jury, 
would  be  put  to  the  jury,  is  this :  The  purchase  having  been  made 
out  of  the  8,000/.,  what  is  the  just  inference  of  fact  with  respect  to 
the  portion  of  the  money  out  of  which  the  purchase  was  made  ?  I 
think  that  the  just  and  unavoidable  inference  is,  that  the  payment 
for  the  house  was  made  out  of  that  part  of  the  money  which  it  was 
proper  and  right  so  to  apply,  that  is  to  say,  the  2,000/.  I  think, 
therefore,  that  at  the  moment  of  the  purchase  a  trust  was  fastened 
upon  the  property.  Consistently  with  all  the  authoritative  decisions 
since  the  Statute  of  Frauds,  the  estate  was  bound  by  the  trust. 
Cock  was  as  completely  a  trustee  of  it  as  if  he  had  executed  a 
declaration  of  trust,  not  conveying  the  legal  estate.  The  trustee 
thus  holding  the  trust  property  pledges  it  for  a  debt  of  his  own. 
According  to  the  principles  of  this  Court  and  the  course  of  decision, 
the  prior  trust  must  prevail.  There  was  no  subsequent  acquiescence 
on  the  part  of  any  person  beneficially  interested.     There  is  not  the 
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least  groand  for  implicating  Mrs.  Cock  as  a  consenting  party  to  the 
transaction,  and  the  children  are  infants. 

I  decide  this  case  on  the  assumption  that  the  Bank  had  not  their 
attention  called  to  the  circumstances  in  which  the  property  stood. 
Whether  they  had  or  had  not  notice  of  the  settlement  is,  in  my 
view  of  the  case,  immaterial. 

The  Yicb-Chancellor  then  asked  the  plaintiff's  counsel  whether 
their  client  was  willing  to  give  up  the  deeds.  "^Upon  receiving  an 
answer  in  the  affirmative,  his  Honour  said,  that,  upon  the  plaintiff 
giving  an  undertaking  to  that  effect,  the  bill  should  be  dismissed 
without  costs. 

The  plaintiff  undertaking  to  deliver  up  the  deeds  and  the  memo- 
randum to  the  trustees  within  a  week,  let  the  bill  be  dismissed 
without  costs ;  the  costs  of  the  defendants  the  trustees  to  be  taxed 
as  between  solicitor  and  client ;  and  let  the  costs  of  the  trustees, 
and  of  Mrs.  Cock  and  her  children,  be  paid  out  of  the  corpus  of  tlie 
settled  property. 


Mannino- 

FORD 

V. 

TOLBMAK. 


[•675] 


DAVY  V.  GEONOW. 

(14  L.  J.  Ch.  134.) 

A  receiver  who  had  beeu  appointed  by  reason  of  the  executors  having 
refused  to  act  under  a  testator's  Mrill,  quitted  bis  place  of  residence  in  tbe 
vicinity  of  tbe  estates  in  respect  of  which  he  had  been  appointed  receiver. 
The  Cou^,  on  the  consent  of  the  other  parties  to  the  cause,  and  the 
executors  expressing  their  willingness  to  act,  made  an  order  to  that  effect, 
and  that  the  receiver  should  pass  bis  accounts. 

Mji,  Freeling  moved  to  discharge  a  receiver,  on  the  ground 
of  his  having  quitted  his  place  of  residence,  in  South  Wales,  where 
tbe  testator's  property  was  situate,  and  gone  to  live  in  London.  His 
appointment  was  occasioned  by  the  refusal,  at  the  time,  of  the 
executors  to  act  under  the  testator's  will  ;  they  now,  however,  were 
willing  to  act,  and  the  question  was,  whether  the  Court  would  direct 
a  reference  to  the  Master  to  appoint  a  new  receiver,  or  make  an 
order  for  the  executors  to  act. 

The  Master  of  thb  Bolls,  on  the  consent  of  the  other  parties  to 
the  cause,  made  an  order  for  the  executors  to  act,  and  that  the 
receiver  should  pass  his  accounts. 


1845. 
Jan,  11. 

RolU  Court. 
Lord 

LAKGDALBi 

M.R. 
[134] 
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1846.  SAMUEL   V.  SAMUEL. 

^""I!!^*'  (14  L.  J.  Ch.  222—223 ;  S.  0.  9  Jur.  222.) 

^^^^*^^'  A  testator  directed  his  property  to  be  divided  between  his  children  at 

twenty-five,  share  and  share  alike,  and  all  monies  inherited  by  his  daughter 
^        ^  to  be  placed  in  the  hands  of  trustees,  to  be  settled  on  them  for  the  sole  use 

of  themselves  and  their  lawful  issue:  Held,  that  ''strict  settlement"  was 
not  intended  by  these  words,  but  the  money  inherited  was  to  be  settled 
upon  the  daughters  and  their  lawful  issue,  which  would  have  the  effect  of 
giving  to  the  daughters  an  absolute  interest. 

This  was  the  petition  of  Margaret  Phillips,  one  of  the  daughters 
of  Alfred  Phillips,  deceased,  who  made  his  will,  dated  the  10th  of 
June,  1885,  and  thereby  appointed  Philip  Samuel  and  Denis  Moses 
Samuel  his  executors,  and  guardians  of  his  children,  until  they 
should  attain  the  age  of  twenty-five  years ;  and  the  said  testator 
directed  all  his  property,  of  whatsoever  kind  he  might  be  possessed 
of,  to  be  equally  divided  among  his  four  children,  share  and  share 
alike ;  and  the  testator  thereby  gave  his  executors  unlimited  power 
and  controul  over  the  management  of  such  property,  and  he  desired 
that  his  daughters  should  not  marry  during  their  minority,  without 
the  consent  of  their  guardians,  and  the  testator  authorized  them  to 
give  to  each  of  his  daughters,  on  the  day  of  marriage,  such  sum  of 
money  as  dowry  as  they  should  think  fit ;  and  in  case  that  either  of 
his  daughters  should  marry  without  the  consent  of  her  guardians, 
before  she  attained  the  age  of  twenty-five  years,  she  should  only  be 
entitled  to  one-half  or  moiety  of  her  quarter  share  of  his  estate ; 
and  he  also  directed  that  all  monies  inherited  by  his  daughters  under 
his  will  should  be  placed  in  the  hands  of  trustees,  appointed  by 
their  guardians,  to  be  settled  on  them  for  the  sole  use  of  themselves 
and  their  lawful  issue. 

A  suit  was  instituted  for  the  administration  of  the  estate  of  the 
said  testator,  Alfred  Phillips,  and  under  an  order  made  in  the  suit, 
the  share  belonging  to  the  petitioner  was  directed  to  be  carried  over 
to  the  account  of  Margaret  Phillips,  and  the  other  parties  who  might 
be  interested  therein.  The  petitioner  having  attained  the  age  of 
twenty-five  years  presented  this  petition,  praying  that  she  might  be 
declared  entitled  to  the  said  share  so  standing  to  her  account  in  the 
cause,  for  her  own  use  and  benefit  absolutely ;  or,  if  the  Court  should 
be  of  opinion  that  she  was  not  entitled  thereto,  but  that  under  the 
will  of  the  said  Alfred  Phillips  a  settlement  ought  to  be  made  thereof, 
that  then  it  might  be  referred  to  the  Master  to  approve  of  a  proper 
[  *223  ]  settlement  of  ^such  sum,  for  the  benefit  of  the  petitioner  and  the 
other  parties  on  whom  the  same  ought  to  be  settled. 
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Mr,  Swanston,  Mr.  Cooper  and  Mr.  Tripp,  for  the  petitioner,  Samuel 
contended,  that  under  the  words  of  the  testator's  will,  the  petitioner  samukl. 
took  an  absolute  interest  in  her  fourth  part  of  the  fund,  and  that 
there  was  no  necessity  for  a  settlement  being  made.  The  case  would 
be  different  if  the  testator  had  given  his  daughter  a  life  interest  for 
her  sole  and  separate  use.  In  order  to  deprive  the  petitioner  of  the 
absolute  interest,  the  word  "  issue  "  must  be  taken  to  mean  children ; 
but  there  was  nothing  in  the  will  to  lead  to  that  conclusion.  The 
word  "  settled  "  was  not  sufficient  to  prove  that  the  testator  intended 
to  give  other  than  an  absolute  interest  in  the  property ;  and 
that  this  being  the  case  of  a  will,  and  not  of  articles  for  a  settle- 
ment, the  Court  would  consider  the  intention,  and  that  alone ;  and 
there  was  nothing  in  this  case  to  show  any  intention  to  cut  down 
the  effect  of  the  word  **  issue,"  which  must  therefore  be  held  a  word 
of  limitation,  and  not  of  purchase. 

Jervoise  v.  The  Duke  of  Northumherland  (l),  Stonor  v,  Curwen  (2), 
Tullett  v.  Annstrong  (3),  Sweetapple  v.  Bindon  (4). 

Mr.  Simpson  appeared  for  one  of  the  children,  who  had  not 
attained  the  age  of  twenty-five. 

Mr.  Gordon,  for  the  trustees,  submitted  whether  the  testator 
did  not  intend  that  the  property  should  be  settled  upon  his  daughter 
in  the  ordinary  terms  of  a  strict  settlement. 

The  Yice-Chancbllob  : 

This  is  a  petition  by  Margaret  only  as  respects  her  share  in  the 
fund  :  the  question  must  be  decided  on  the  mere  words  of  the  will. 
The  testator  has  directed  that  all  monies  inherited  by  his  daughters 
under  his  will  should  be  placed  in  the  hands  of  trustees  appointed 
by  their  guardians,  to  be  settled  on  them  for  the  sole  use  of  them- 
selves and  their  lawful  issue.  I  shall,  therefore,  in  the  words  of 
the  will,  direct  that  the  petitioner's  share  shall  be  settled  upon  her 
and  her  lawful  issue,  which  will,  in  fact,  be  the  same  as  giving  it  to 
her  absolutely. 

(1)  21  B.  B.  229  (1  Jac.  &  W.  559).  (3)  49  B.  B.  280  (4  My.  &  Cr.  377). 

(2)  35  B.  B.  156  (5  Sim.  264).  (4)  2  Vera.  536. 
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18*5.  OGLE  V.  CORTHORN. 

April  11. 

(14  L.  J.  Ch.  337—338;  S.  C.  9  Jur.  325.) 

^V^-C^***  Tho  testator,  by  his  will,  gave  to  his  nieco,  E.  G.,  wife  of  Captain  G.,  the 

'    *  sum  of  7,000/,,  and  to  her  heirs,  for  her  separate  use;  the  sum  of  7,000/.  to 

*-        ^  be  invested  in  ^Consols,  in  the  names  of  A.  and  B.,  who  were  appointed 

trustees  of  the  donation,  to  receive  the  interest  of  the  stock,  and  to  be 
answerable  for  the  stock,  for  the  use  of  E.  G.  and  her  children,  and  to 
apply  it  most  conducive  to  their  interest.  E.  G.  to  pay  her  mother  during 
her  life  the  sum  of  40/.  per  anniun  :  Held,  that  E.  G.  was  entitled  for  life, 
with  remainder  to  her  children  bom  at  and  after  the  death  of  the  testator. 

W.  A.  Gave,  by  his  will,  dated  the  24th  of  June,  1884,  gave  all 
his  property,  real  and  personal,  to  his  wife,  Dorothy  Cave,  subject 
to  certain  legacies  which  were  to  be  paid  after  her  decease,  she  to 
have  the  interest  of  such  legacies  during  her  life.  The  testator  then 
gave  several  legacies  by  his  will,  amongst  which  was  the  following : 
"I  give  to  my  great-niece  Emma  GriflSths,  wife  of  Captain  GriflSths, 
of  &c.,  the  sum  of  7,000Z.,  and  to  her  heirs,  free  from  the  power  of 
her  husband.  This  7,000/.  to  be  invested  in  the  8Z.  per  cent. 
Consols,  in  the  name  of  Charles  Corthorn,  of  &c.,  and  in  the  name  of 
J.  B.  Burrell,  of  &c.,  who  are  appointed  trustees  of  this  donation,  to 
receive  the  interest  of  the  stock,  and  to  be  answerable  for  the  stock, 
for  the  use  of  Emma  Griffiths  and  her  children,  and  to  apply  it 
most  conducive  to  their  interest.  Emma  Griffiths  is  to  pay  her 
mother  during  her  life  the  sum  of  40Z.  per  annum,  viz.  Mrs.  Scott." 
On  the  death  of  the  testator's  widow,  in  July,  1848,  a  bill  was  filed 
by  some  of  the  residuary  legatees  for  the  administration  of  the 
testator's  estate ;  and  one  of  the  questions  raised  in  the  suit  was,  as 
to  what  interest  Mrs.  Griffiths  and  her  children  took  in  the  bequest 
of  7,0001.  Mrs.  Griffiths  had  several  children,  some  bom  before 
the  testator's  death  and  some  afterwards. 

Mr.  Wood  and  Mr.  Bird,  for  the  plaintiffs. 

Mr.  K.  Parker  and  Mr.  Hardy,  for  Captain  and  Mrs.  Griffiths, 
contended,  that  the  wife  took  for  life,  with  remainder  to  her 
children ;  that,  though  the  words  of  the  bequest  taken  per  ge  would 
seem  to  imply  a  joint  interest  in  the  mother  and  her  children  living 
at  the  testator's  death,  yet  the  subsequent  directions,  that  the 
trustees  should  be  answerable  for  the  stock,  and  that  Mrs.  Griffiths 
should  pay  an  annuity  to  her  mother,  raised  the  inference  that  the 
construction  contended  for  would  best  carry  out  the  intentions  of  the 
testator,  and  would  be  most  provident  for  the  family. 
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Morse  v.  Morse  (i),  Vaughan  v.    The   Marquis  of  Headfort  (2),         Oolb 
I'^ench  V.  French  (3),  Chambers  v.  AtkUis  (4).  Cobthobk. 

Mr.  PhiUippsy  for  the  children  of  Mrs.  Griffiths  born  after  the 
testator's  death,  in  the  same  interest. 

Mr.  Wetherell,  for  Emma  and  Ellen  Griffiths,  the  children  of 
Mrs.  Griffiths,  born  in  the  lifetime  of  the  testator,  contended,  that 
the  mother  and  these  two  children  were  absolutely  entitled  to  the 
fnnd  as  joint  tenants. 

De  Witte  v.  De  Witte  (5),  Sutton  v.  Torre  (6). 

The  Vicb-Chancbllor  : 

The  language  of  this  will  is  most  vague  and  uncertain.  But  there 
is  in  this  will  what  the  Yicb-Ghancellor  of  England,  in  one  of  the 
cases  cited,  considered  material  to  the  interpretation,  namely,  a 
clause  to  the  separate  use  of  the  mother.  If  the  whole  of  the  divi- 
dends, &c.  are  given  to  the  separate  use  of  the  mother,  that  seems 
to  be  conclusive  against  the  children  participating  with  her  so  long 
as  she  should  live.  The  7,0002.  are  to  be  invested ;  and  there  is  a 
reason  for  that  investment,  which  does  not  occur  in  the  case  of 
Vaughan  v.  The  Marquis  of  Headfort,  namely,  that  the  legatee  is  a 
married  woman ;  and  the  trustees  are  to  receive  the  interest  of  the 
stock,  and  to  be  answerable  for  the  stock,  for  the  use  of  Emma 
Griffiths  and  her  children.  Therefore  there  is  a  continuing  trust, 
which  is  another  reason  relied  on  in  the  cases.  I  cannot  say  that 
these  reasons  are  perfectly  satisfactory;  but  there  is  a  strong 
probability  ♦that  such  a  decision  will  best  carry  out  the  actual  [  ♦338  ] 
intentions  of  the  testator.  The  legacy,  therefore,  must  be  carried 
over  to  a  separate  account  to  the  use  of  the  married  woman  for  life, 
with  liberty  to  the  parties  to  apply. 

(1)  29  B.  E.  147  (2  Sim.  485).         (4)  24  R.  R  196  (1  Sim.  &  St  382). 

(2)  51  B.  B.  330  (10  Sim.  639).        (5)  54  E.  B.  325  (11  Sim.  41). 

(3)  54  B.  B.  368  (11  Sim.  257).       (6)  59  B.  B.  614  (11  L.  J.  Ch.  255). 
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1842. 
July  15. 

SHADWKLL, 
V.-C. 

On  Appeal 

184S. 
Dee.  14,  16. 

1844. 
Jan.  16,  17. 

1845. 
May!. 

Ltmdhuiuit, 
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[841] 


BAILLIE  V.   INNES. 

(14  L.  J.  Ch.  341—344.) 

A.,  the  trustee  of  an  estate  in  the  West  Indies,  acted  also  as  the 
consignee  of  it  in  London,  and  likewise  as  the  private  agent  and  banker 
of  B.,  the  tenant  for  life  of  the  estate,  with  an  understanding  that  B.  was 
not  to  be  personally  responsible  for  any  advances  made  for  the  estate. 

A.  advanced  considerable  sums  for  the  benefit  of  the  estate,  and  became 
indebted  in  a  large  amount  to  B.  personally,  and  afterwards  became  bank- 
rupt. Upon  a  bill  filed  by  B.  to  have  A.  removed  from  the  trusteeship, 
and  to  have  a  reconveyance  of  the  estate :  Held,  that  A.  was  entitled 
to  be  repaid  his  advances  before  he  executed  a  reconveyance,  and  th&t 

B.  had  no  right  of  set-off,  on  account  of  the  debt  due  to  him  personally 
from  A. 

Under  the  will  of  Mr.  Jamee  Baillie,  dated  in  August,  1793, 
his  eldest  eon,  the  first-named  plaintiff,  Alexander  Baillie,  was 
entitled  for  his  life  to  an  estate  in  the  island  of  Grenada,  called  the 
Bacolet  estate:  and  the  testator  devised  and  bequeathed  other 
estates  and  property  to  trustees,  upon  trust  to  sell ;  and  he  directed 
payment  of  several  sums  to  be  made  out  of  the  proceeds,  including 
an  annuity  to  his  wife,  and  legacies  of  10,000/.  to  each  of  his  five 
younger  children;  and  he  charged  these  sums  on  his  Bacolet 
estate,  in  case  the  other  property  should  be  insufficient  to  pay  them. 

In  1812,  an  arrangement  was  made,  by  which  the  legacy  given 
to  one  of  the  testator's  daughters  was  paid ;  and  as  a  security  for 
the  payment  of  the  legacies  to  the  other  children,  Alexander  Baillie 
conveyed  his  life  interest  in  the  Bacolet  estate  to  Nathaniel  Winter 
and  John  Innes,  upon  trust,  out  of  the  rents  and  profits  to  keep 
down  the  annuity  to  the  testator's  widow,  and  the  interest  on  the 
legacies,  and  to  apply  the  surplus  for  fourteen  years  towards  the 
payment  of  tlie  legacies  to  the  four  children,  and,  at  the  expiration 
of  the  fourteen  years,  in  trust  for  Alexander  Baillie. 

Previously  to  the  date  of  this  indenture,  Mr.  Winter  had  acted 
in  London  as  the  consignee  and  general  agent  for  the  Bacolet 
estate,  and  also  as  the  banker  of  the  plaintiff,  Alexander  Baillie, 
and  had  numerous  transactions  with  him  in  respect  of  matters 
which  were  quite  unconnected  with  the  Bacolet  estate.  In  1812, 
the  defendant  Innes  entered  into  partnership  with  Mr.  Winter,  and 
they  continued  to  act  in  the  same  manner  with  regard  to  the 
B«\oolet  ost4\t«  and  Mr*  Baillie,  the  plaintiff,  till  the  death  of  Mr. 
Wintor  in  1824  ;  and  after  that  time,  Mr.  Innes  alone  continued 
Iho  sAino  connexion  with  the  Bacolet  estate  and  with  Mr.  Baillie 
till  18:V)«  when  Innes  became  bankrupt. 

Thi«  bill  was  filed  bj  Alexander  Baillie  and  the  parties  entitled  in 
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remainder  expectant  on  bis  decease  without  issue,  and  prayed  that      Baillie 
Innes  might  be  removed  from  acting  as  a  trustee  under  the  inden-       inmes. 
ture  of  July,  1812,  and  that  be  might  execute  all  proper  conveyances 
of  the  trust  property  and  pay  what  was  due  from  him  as  trustee. 

The  defendant,  Mr.  Innes,  insisted  that  a  large  sum  was  due  to 
him  for  advances  made  in  respect  of  the  Bacolet  estate,  and  that 
he  was  entitled  to  have  those  advances  repaid  before  he  executed  a 
reconveyance  of  the  trust  estates.  The  plaintiff,  on  the  other  hand, 
claimed  a  still  larger  sum  due  to  him  from  Innes,  and  insisted  on 
*hi8  right  to  set  off  this  claim  against  the  monies  due  to  Innes  from  [  *^^^  ] 
the  Bacolet  estate. 

In  December,  1824,  the  plaintiff,  Mr.  Baillie,  wrote  a  letter  to 
Mr.  Innes,  in  which  was  the  following  passage  : 

*'  Mr.  Winter's  death  makes  it  necessary  that  I  should  write  to 
you  upon  a  point  relating  to  Bacolet.  It  was  perfectly  well  under- 
stood between  him  and  me  that  my  account  with  Nathaniel  Winter 
&  Co.  was  entirely  private,  and  totally  unconnected  with  the 
account  of  the  Bacolet,  and  that  the  Bacolet  estate  was  alone 
responsible  to  N.  Winter  &  Co.,  for  the  repayment  of  any  advances 
they  might  make  to  it.  The  same  understanding  must  exist 
between  us  at  present ;  for  I  shall  continue  to  act  upon  the  same 
principle  as  formerly,  and  will  not  consider  myself  personally, 
nor  my  funds  in  your  hands,  liable  in  any  way  to  you  for  the 
advances  you  may  think  proper  to  come  under  to  the  Bacolet." 

Mr.  Innes's  reply  contained  the  following  passage  : 

"  Both  Mr.  Winter  and  myself  fully  understand  that  you  were 
not  personally  responsible  for  one  shilling  of  our  advances  on 
account  of  Bacolet.  I,  of  course,  consider  that  I  have  no  claim 
on  you  for  the  past,  or  any  future  advances.*' 

Correspondence  to  the  same  effect  had  previously  taken  place 
between  Mr.  Baillie  and  Mr.  Winter. 

The  question  in  the  suit  was,  whether  Mr.  Baillie  was  entitled  to 
set  off  the  money  due  to  him  from  Mr.  Innes  against  the  claim  of 
Mr.  Innes  on  account  of  his  advances  for  the  Bacolet  estate. 

The  manner  in  which  the  question  was  raised  appears  from  the 
judgment  of  the  Lord  Chancbllor. 

The  case  was  first  heard  before  the  Yice-Chancellor  of  England. 

Mr.  BetheU  and  Mr.  Wood  appeared  for  the  plaintiff. 

Mr.  RusseU,  Mr.  R.  Palmer,  Mr.  Twiss  and  Mr.  James  Parker, 


con 


tra. 
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Batllib      The  Vicb-Chancbllor  : 

r. 

iNNEs.  I  thought  that  the  very  argument  Mr.  Bethell  used  for  the 

purpose  of  supporting  his  case,  was  an  argument  that  destroyed 
it.  Mr.  Bethell  said  what  was  perfectly  true,  that  if  Mr.  Baillie 
applied  to  the  gentlemen  on  the  other  side  to  have  his  estate  back, 
they  would  naturally  say,  "  No,  you  shall  not  have  the  estate  back, 
unless  you  pay  what  we  have  laid  out  upon  it."  But  this  is  quite 
a  different  case ;  because,  if  he  asks  equity,  he  must  do  equity. 
And  if  any  balance  was  due  to  them,  they,  having  been  taught 
to  look  to  the  estate  for  payment,  of  course  would  not  be  bound  to 
take  the  estate  back,  unless  he  did  pay.  But  it  appears  to  me 
that  the  two  letters  that  were  written  conclude  the  point,  and  that 
those  two  gentlemen  who  were  trustees  took  it  expressly  upon  the 
ground  that  they  were  to  look  to  the  estate  alone  for  payment. 
Therefore  my  opinion  is,  that  the  Master  is  right. 

The  plaintiff  appealed  from  his  Honour's  decision,  and  the  case 
was  re-argued  before  the  Lord  Chancellor,  by  the  same  counsel. 

1845.        The  Lord  Chancellor  (after  stating  the  facts  of  the  case) : 

^^^'  About  the  year  1832  or  1833,  some  years  after  the  death  of  Mr. 

Winter,  a  bill  was  filed,  by  persons  interested  in  Mr.  Winter's 
estate,  for  an  account  of  that  estate,  and  also  for  an  account  of  all 
the  transactions  of  the  partnership.  Mr.  Baillie  was  a  party  to  that 
suit.  He  made  a  claim  to  a  very  large  debt  due  to  him  from  the 
estate,  and  ultimately  that  debt  was  liquidated,  at  the  sum,  I  think, 
of  about  45,000Z.,  and  the  amount  was  paid  out  of  the  partnership 
assets  of  Messrs.  Winter  and  Innes.  There  were  some  claims  which 
he  made,  which  were  afterwards  withdrawn,  amounting  to  some- 
thing more  than  10,000^  There  was  a  particular  claim  of  about 
5,000Z.,  which  was  disallowed ;  and  those  claims  which  were  so 
disallowed  and  withdrawn,  he  afterwards  preferred  against  Mr. 
Innes  individually.  This  bill  was  filed  by  Mr.  Baillie,  the  plaintiff, 
for  the  purpose  of  removing  Mr.  Innes  from  the  trust,  on  account 
of  his  insolvency,  and  also  for  the  purpose  of  taking  an  account 
with  respect  to  several  transactions,  particularly  as  to  the  account 
between  him  and  Mr.  Innes,  and  the  account  between  Mr.  Innes 
and  the  Bacolet  estate.  These  accounts  were  referred  to  the 
Master,  and  the  Master  found,  with  respect  to  the  claim  of  the 
plaintiff  against  Mr.  Innes,  that,  including  interest  up  to  the  time 
when  the  account  was  taken,  there  was  a  sum  due  from  Mr.  Innes 
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individually  to  the  plaintiff,  to  the  ^extent  of   11,8B0  and  odd      Batllie 

pounds.     With   respect  to  the  accounts  on  the  estate,  that  was       innes. 

settled  by  agreement  between  the  parties,  at  a  sum  of  8,000/. ;  and       [  *343  ] 

another  question  was  referred  to  the  Master,  which  was,  that  in 

taking  these  accounts  he  was  to  have  regard  to  any  question  of 

set-off  or  lien  which  might  exist  between  the  parties ;    and  the 

question   with  respect  to  the  set-off  or  lien  that  was  before  the 

Master,    was  of  this  nature :    whether  the  plaintiff  was  entitled 

(Mr.  Innes  being  bankrupt)  to  apply  the  debt  that  was  due  to  him 

in  discharge  of  the  sum  which   Mr.   Innes   claimed  against  the 

Bacolet  estate.     The  Master,  after  considering  the  case,  was  of 

opinion  that  there  was  no  right  of  set-off  or  lien  in  that  respect, 

and  exceptions  were  taken  to  that  part  of  the  Master's  report.    It 

afterwards  came  on  before  the  Yice-Ghancellor  of  England;  and 

the  Yicb-Chancellob  of  England  was  of  opinion  that  the  Master 

was  right,  and  he  overruled  the  exceptions  :  and  then,  with  respect 

to  the  decree,  he  considered  the  decree  as  a  direct  consequence  of 

the  overruling  of  the  exceptions  ;  and  the  decree  declared  that  the 

I  snm  of  8,000!.,  and  its  accumulations,  which  had  been  set  apart  for 

the  purpose  of  this  question,  was  the  property  of  the  assignees,  as 

between  the  present  plaintiff  and  the  assignees ;  but  that  was  to 

be  without  prejudice  to  any  claim  between  Mr.  Innes  and  the 

partnership,  or  Messrs.  Winter  and  Innes's  estate. 

The  sole  question,  therefore,  at  present  before  me,  as  I  understand 
it,  is,  whether  that  lien,  or  set-off,  or  equitable  claim,  exists  on  the 
part  of  Mr.  Baillie,  the  plaintiff.  Now,  in  order  to  determine  that, 
we  must  look  at  what  the  agreement  was  between  the  parties. 
There  was  a  distinct  agreement  between  the  parties,  that  with 
respect  to  the  money  advanced  in  respect  of  the  Bacolet  estate,  by 
Mr.  Innes,  he  should  have  no  claim  whatever  personally  against  the 
plaintiff,  Mr.  Baillie;  and  he  was  to  have  no  claim  whatever  against 
the  funds  of  Mr.  Baillie.  That  was  the  distinct  agreement  and 
understanding  between  the  parties.  If,  therefore,  at  any  period,  Mr. 
Baillie  had  brought  an  action  for  the  purpose  of  recovering  from  Mr. 
Innes  the  money  which  Mr.  Innes  owed  him,  it  is  quite  clear  on  his 
part  Mr.  Innes  could  not  have  set  up,  by  way  of  set-off,  his  claim 
against  the  Bacolet  estate.  There  was  no  mutuality  with  respect 
to  debt.  There  was  no  debt  due  from  Mr.  Baillie  to  Mr.  Innes ; 
there  was  a  debt  due  from  Mr.  Innes  to  Mr.  Baillie,  but  no  debt  due 
from  Mr.  Baillie  to  Mr.  Innes,  on  the  other  side.  It  appears  to  me, 
therefore,  clear,  as  far  as  relates  to  the  question  of  set-off  in  this  case. 
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Baillik  The  next  question  is,  whether  there  was  anything  in  the  nature 

iMNEa.  of  mntual  credit.  I  think  there  was  no  mntnal  credit  between  the 
parties.  Mr.  Baillie,  the  plaintiff,  trusts  Mr.  Innes, — gives  credit  to 
Mr.  Innes ;  but  Mr.  Innes  on  his  side  gives  no  credit  whatever  to 
Mr.  Baillie ;  he  looked  to  the  estate,  and  the  estate  only ;  and,  as 
there  was  no  mutuality  of  debt,  there  is  not,  also,  any  mutuality 
of  credit,  according  to  my  opinion  and  my  view  of  the  case. 

Then  the  question  is,  whether  there  is  any  equity  of  any  other 
description  entitling  Mr.  Baillie,  the  plaintiff,  to  apply  the  debt 
which  is  due  to  him,  under  the  present  circumstances,  in  discharge 
of  any  claim  of  Mr.  Innes,  as  against  the  estate.  Now,  for  my  own 
part,  I  cannot  discover  any  foundation  for  such  an  equity.  If  the 
estate  had  declined  in  value,  which  it  might  have  done  from  many 
circumstances,  it  is  quite  clear  on  his  side  that  Mr.  Innes  would 
have  had  no  claim  against  Mr.  Baillie,  to  make  good  that  loss: 
and  I  see  no  reason  why,  on  the  other  side,  the  debt  being 
diminished  in  value,  in  consequence  of  the  bankruptcy  of  Mr. 
Innes,  why  he,  Mr.  Baillie,  on  his  side  should  have  a  right  to 
apply  his  debt  for  the  purpose  of  liquidating  the  demand  of  Mr. 
Innes.  It  appears  to  me,  considering  the  nature  of  the  agreement 
between  them,  that  the  transactions  were  to  be  entirely  distinct 
from  each  other,  not  giving  rise  to  any  inquiry  either  one  way 
or  the  other.  I  think  that  the  decision  of  the  Yice-Chancellob 
OF  England  is  right,  and  that  he  did  right  in  overruling  the  excep- 
tions, and  that  the  order  in  that  respect  must  be  a£Srmed. 

It  appears  to  me  the  direct  consequence  of  that  is,  that,  as 
between  these  parties,  this  fund  which  has  been  set  apart  as  a 
contingent  fund,  in  favour  of  the  assignees  of  Mr.  Innes,  belongs 
to  the  assignees,  but  without  prejudice  to  any  question  as  between 
[  *344  ]  Mr.  Innes's  estate  and  the  estate  of  Mr.  Winter.  *I  believe  there  was 
some  error — whether  it  was  an  irregularity  or  not,  in  drawing  up  the 
decree,  I  do  not  know — there  was  some  error,  because  this  debt  was 
stated  to  be  a  partnership  debt.  An  application  was  made  to  the  Vice- 
Chancellor  of  England  to  set  that  right,  which  was  objected  to  by 
Mr.  Bethell,  and  the  Vice- Chancellor  of  England  said  that  he 
could  not  do  thai,  unless  the  cause  was  reheard.  I  apprehend  it  is 
a  clear  mistake  ;  that  debt  was  not  a  debt  due  from  Mr.  Innes,  the 
surviving  partner,  but  was  a  debt  personally  due  from  Mr.  Innes  to 
the  plaintiff,  Mr.  Baillie,  and  in  that  respect  the  decree  must  be 
set  right.  As  far  as  relates  to  the  first  part  of  the  case,  therefore, 
the  order  of  the  Vice-Ghanobllor  must  be  affirmed,  with  costs. 
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IN  THE  QUEEN'S  BENCH. 
BRANSCOMBE  v.   SCARBROUGH.  ^s^*. 

May  24. 

SAME  V.  HEATH,  — 

[13] 
(6  Q.  B.  13—16 ;  8.  C.  13  L.  J.  Q.  B.  247 ;  8  Jur.  688.) 

Replevin  bonds  are  not  an  exception  to  the  rule  that,  on  a  bond,  the 
plaintiff  cannot  recover  more  than  the  penalty  and  costs  of  suit  on  the  bond. 

Therefore  proceedings  in  such  suit  may  be  stayed  on  payment  of  the 
I>enalty  and  costs,  though  the  plaintiffs  costs  in  the  replevin  suit  much 
exceed  the  jienalty. 

A  Judge  at  chambers  may  order  the  stay  of  proceedings. 

Thb  plaintiff  in  these  actions  was  the  defendant  in  an  action  of 
replevin  :  Wheeler  v.  Branscomhe  (i).  The  cause  was  tried,  and  a 
verdict  found  for  the  plaintiff,  but  leave  reserved  to  move  to  enter 
a  verdict  for  the  defendant.  A  rule  to  that  effect  was  made  absolute 
in  last  Michaelmas  vacation  (i).  The  defendant  in  replevin  took 
an  assignment  of  the  replevin  bond,  and  commenced  the  present 
actions  upon  it  against  Scarbrough  and  Heath,  the  sureties.  His 
taxed  costs  in  the  cause  of  IVlieeler  v.  Branscomhe  greatly  exceeded 
the  penal  sum  in  the  replevin  bond,  which  was  only  18Z.  la. 

The  defendants,  Scarbrough  and  Heath,  took  out  a  summons  to 
show  cause  at  chambers  "  why,  upon  payment  of  the  penalty  of  the 
bond  on  which  these  actions  are  brought,  together  with  costs  to  be 
taxed,  all  further  proceedings  in  these  causes  should  not  be 
stayed."  Cause  was  shown  before  Pattbson,  J.,  who  made  the  order 
as  prayed,  giving  leave  to  the  plaintiff  Branscombe  to  move  this 
Court  that  the  order  might  be  discharged  upon  either  of  the  two 
grounds  after  stated. 

M.  Smith  now  moved  for  a  rule  to  show  cause  why  the  order 
should  not  be  discharged : 

First,  the  learned  Judge  had  not  jurisdiction.  Stat.  11  Geo.  II. 
e.  19,  B.  23  (2),  which  makes  replevin  bonds  assignable  to  the 
avowant  *or  person  making  cognizance,  enacts  that,  if  the  bond  [  •u  ] 
be  forfeited,  the  assignee  may  sue  thereon,  and  "  the  Court  where 
such  action  shall  be  brought  may  by  a  rule  of  the  same  Court  give 
such  relief  to  the  parties  upon  such  bond,  as  may  be  agreeable  to 
justice  and  reason."  A  Judge  at  chambers  is  not  " the  Court"  for 
this  purpose. 

(1)  5  Q.  B.  373.  1888  (51  &  52  Vict.  c.  43),  ss.  135,  136. 

(2)  Bepealed  by  44  &  45  Vict.  c.  59,      —A.  C. 
8.  3;  see  now   County    Courts    Act, 
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(Patteson,  J. :  The  defendants  said  that  they  were  not  seeking 
relief  under  the  statute,  but  merely  bringing  in  the  penalty  of  the 
bond,  as  a  defendant  might  do  in  any  case.  Then  the  question 
arose  whether  they  were  entitled  to  a  stay  of  proceedings  on  merely 
paying  in  the  penalty  with  costs  of  the  actions  on  the  bond.) 


That  is  a  point  which  ought  not  to  be  summarily  decided  at 
chambers.  The  defendants  may  raise  it  by  paying  the  money 
into  Court  in  the  actions.  The  penalty  in  a  replevin  bond  is  only 
double  the  value  of  the  goods  distrained  ;  in  the  present  instance  it 
is  18Z.  1^.,  while  the  costs  of  the  action  are  1602.  It  is  laid  down 
in  Lord  Lonsdale  v.  Church  (i)  that  the  obligee  of  a  bond  may 
recover  damages  beyond  the  penalty,  that  being  merely  a  security. 
The  doctrine  in  that  case  was  disputed  by  Lord  Ebnyon  in  Wild^ 
V.  Clarkson  (2) ;  but  is  supported  by  the  ruling  of  Littledalb,  J. 
in  Francis  v.  Wilson  {2k). 

(Patteson,  J. :  That  was  a  very  peculiar  case.  The  bond  was  in 
the  penal  sum  of  120L  conditioned  for  the  payment  of  that  sum 
with  interest.) 

In  an  action  upon  judgment  on  a  bond,  interest  may  be  recovered 
to  an  amount  which  makes  the  whole  sum  allowed  exceed  the 
[*15]  penalty:  M'Clure  v.  Dunkin(4>).  In  *equity,  the  penalty  of  the 
bond  is  not  considered  a  necessary  limit :  Jeudwine  v.  Agate  (s), 
Grant  v.  Grant  (6),  In  Hellen  v.  Ardley  (7),  an  action  on  a  bond. 
Lord  Tentebden  thought  that  the  plainti£f  could  not  have  more 
than  the  penalty :  but  he  allowed  the  jury  to  give  a  verdict  for  one 
shilling  beyond,  reserving  leave  to  move  to  increase  the  damages ; 
and,  if  a  shilling  could  be  recovered  beyond  the  penalty,  a  larger 
sum  might. 

(CoLEBiDGE,  J. :  To  succcod  in  this  motion,  you  must  show  a 
distinction  between  replevin  bonds  and  others.  The  note  (1)  on 
Gainsford  v.  Griffith  (8)  lays  down  the  doctrine  generally.) 


(1)  1  R.  R,  501  (2  T.  R.  388). 

(2)  3B.  R.  178(6T.  R.  303). 

(3)  Ry.  &  M.  105. 

(4)  1   East,  436.      See   IbhyUon  v. 
Fentvn,  6  Ad.  &  El.  772,  776. 

(o)  30  R.  R.  136  (3  Sim.  129). 


(6)  27  R,  R.   135  (3  Russ.  598;  3 
Sim.  340). 

(7)  3  Car.  &  P.  12. 

(8)  1  Wms.  Saund.  58  b.     And  see 
notes  (c),  {d)f  ibid,  6th  ed. 
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Lord  Dbnmak,  Ch.  J. : 

To  grant  a  rule  in  this  case  would  be  creating  a  doubt  where 
none  really  exists.  Lord  Lonsdale  v.  Church  (l)  has  been  over- 
ruled on  the  point  now  discussed :  and  the  case  before  Littledale, 
J.,  cannot  be  considered  as  reestablishing  it.  In  HeUtn  v.  Ardley  (2) 
it  might  be  wrong  to  allow  a  verdict  for  even  the  shilling ;  but 
the  ruling,  at  all  events,  did  not  affect  the  general  doctrine  on 
this  subject. 


Brans- 
combe 

Scar- 

BBOUGH. 


Patteson,  J.  : 

The  one  shilling  was  given  there  for  detention  of  the  debt ;  and 
perhaps  it  was  not  right  to  give  it. 


Williams  and  Colbridgb,  JJ.  concurred. 


Rule  refused. 


DAVIS  V.  HENKY  JOHN  CLARKE. 

(6  Q.  B.  16—19;  S.  C.  13  L.  J.  Q.  B.  305;  8  Jur.  688;  1  Car.  &  K.  177.) 

Jolin  Hart  drew  a  bill  payable  to  himself  or  order,  addressed  to  John 
Hart ;  C.  wrote  across  this,  "  accepted,  H.  J.  C." :  Held,  that  C.  could  not 
be  sued  as  acceptor  of  a  biU  of  exchange  directed  to  him  (3). 

Assumpsit.  The  first  count  stated  that  "  one  John  Hart/'  on  8th 
March,  1838,  '*  made  his  bill  of  exchange  in  writing  and  directed  the 
same  to  the  defendant,  and  therehy  required  the  defendant  to  pay 
to  him  or  his  order  1002.,"  value  received,  at  twelve  months  after 
date,  which  had  elapsed  before  the  commencement  &c. ;  ''and 
the  defendant  then  accepted  the  said  bill,  and  the  said  John 
Hart  then  indorsed  the  same  to  the  plaintiff;"  averment  of  notice 
to  defendant,  promise  by  him  to  pay  plaintiff,  and  that  he  did 
not  pay. 

There  was  also  a  count  on  an  account  stated. 

The  first  plea  denied  the  acceptance;  the  second  the  promise; 
the  third  alleged  a  discharge  of  defendant  by  the  Insolvent 
Debtors'  Court. 

The  replication  joined  issue  on  the  first  two  pleas,  and  traversed 
the  discharge  alleged  in  the  third;  on  which  traverse  issue 
was  joined. 

On  the  trial,  before  Parke,  B.,  at  the  Essex  Summer  Assizes, 


1844. 
Jday  24. 

[16] 


(1)  1  B.  B.  oOl  (2  T.  E.  388). 

(2)  3  Car.  &  P.  12. 


(3)  See  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  s.  17.— A.  C. 
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davib        1848,  a  written  paper,  in  the  following  terms,  was  given  in  evidence 
Glabkir.      on  behalf  of  the  plaintiff. 

"  1001.  "London,  8th  March,  1888. 

''  Twelve  months  after  date  pay  to  me  or  my  order  one  hundred 
pounds,  value  received. 

"  To  Mr.  John  Hart.  "  John  Hart." 

Across  the  face  of  this  instrument  was  written 
"  Accepted. 
"  H.  J.  Clarke. 
"payable  at  819,  Strand." 

[  17  J  This  was  proved  to  be  in  the  defendant's  handwriting. 

No  other  evidence  being  produced,  the  learned  Baron  directed  a 
nonsuit.  In  Michaelmas  Term,  1848,  Petersdorff  obtained  a  rule 
nisi  for  a  new  trial. 

Sir  F.  Thesiger^  Solicitor-General,  now  showed  cause  : 

The  defendant  has  not  accepted  the  bill  described  in  the  declara- 
tion :  the  instrument  produced  is  indeed  no  bill  of  exchange.  In 
Gray  v.  Milner  (i),  where  the  instrument  was  not  addressed  to  any 
one,  but  had  only  a  place  of  payment  added,  and  in  other  respects 
resembled  the  document  here  proved,  the  acceptor  was  held  liable, 
as  having  admitted  himself,  by  the  acceptance,  to  be  the  party 
pointed  out  by  the  place  of  payment.  Here  the  drawer  addresses 
himself ;  and  the  instrument  more  nearly  resembles  a  promissory 
note.  It  may  be  that  the  defendant  might  have  been  sued  as 
a  surety. 

Petersdorffy  contra  : 

The  principle  of  Gray  v.  Milner  (i)  applies.  The  defendant,  by 
his  acceptance,  estops  himself  from  disputing  his  own  character  and 
the  nature  of  the  instrument.  In  Polhill  v.  Walter  (2),  indeed,  it 
was  said  that  no  one  could  be  liable  as  acceptor,  unless  he  were 
the  person  to  whom  the  bill  was  addressed,  or  an  acceptor  for 
honour.  But  the  question  of  acceptance  in  this  form  was  not  then 
distinctly  before  the  Court.  Here  it  may  be  contended  that  the 
defendant  identifies  himself  as  the  person  addressed  under  the 
name  of  John  Hart.  The  Judge  at  Nisi  Prius  was  requested,  but 
[  'IS  ]  refused,  to  allow  an  amendment,  by  calling  ♦the  instrument  a 
promissory  note  made  by  the  defendant ;  the  writing  the  name  was 
(1)  21  R.  R,  525  (8  Taunt.  739).  (2)  37  B.  B.  344  (3  B.  &  Ad.  114). 
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a  new  making,  according  to  the  principle  of  Penny  v.  Innes  (i).     (He       Davis 
referred  also  to  Jackson  v.  Hudson  (2).)  Clabkb. 

Lord  Dbnman,  Gh.  J. : 

There  is  no  authority,  either  in  the  English  law  or  the  general 
law  merchant,  for  holding  a  party  to  be  liable  as  acceptor  upon  a 
bill  addressed  to  another.  We  must  take  it  on  this  instrument 
that  the  defendant  is  different  from  the  party  to  whom  it  is 
addressed.  PolhUl  v.  Walter  (8)  and  Jackson  v.  Hudson  (2)  are 
authorities  showing  that  the  defendant  here  cannot  be  sued  as 
acceptor.  In  Jackson  y.  Hvds<m(2)  Lord  EujENBOrouoh  treated 
an  acceptance  by  a  party  not  addressed  as  **  contrary  to  the  usage 
and  custom  of  merchants." 

Patteson,  J.: 

No  previous  case  seems  to  be  exactly  like  this.  In  Jackson  v. 
Hudson  (2)  there  was  one  acceptance  by  the  party  to  whom  the  bill 
was  addressed,  prior  to  the  acceptance  by  the  defendant.  In  Gray 
V.  Milner  (4)  no  party  was  named  in  the  address ;  and  I  must  say 
that  the  decision  in  that  case  appears  to  me  to  go  to  the  extremity 
of  what  is  convenient.  It  may  be  considered  as  having  been 
decided  on  the  ground  that  the  acceptance  was  not  inconsistent 
with  the  address,  so  that  the  acceptor  might  be  deemed  to  have 
admitted  himself  to  be  the  party  addressed.  But  here  another 
person,  the  drawer  himself,  is  named  in  the  ''^address.  I  do  not  r  •jg  ^ 
know  that  a  party  may  not  address  a  bill  to  himself,  and  accept, 
though  the  proceeding  would  be  absurd  enough.  Then  it  is  said 
that  the  defendant  is  estopped:  but  that  cannot  be  supported 
where  the  instrument  shows,  on  its  face,  that  he  cannot  be  the 
acceptor. 

WiLIilAMS,  J. : 

The  only  question  is,  whether  the  defendant  is  such  an  acceptor 
as  is  described  in  the  declaration ;  that  is  of  a  bill  of  exchange 
directed  to  him.  No  doubt  this  can  be  so  only  where  he  is  the 
drawee;  but  here  the  bill  is  not  addressed  to  the  defendant  at 
all.  This  is  therefore  not  an  acceptance  within  the  custom  of 
merchants. 

(1)  40  B.  B.  629  (1  Cr.  M.  &  B.  439 ;  (2)  11  B.  B.  762  (2  Camp.  447). 

S,  C.  b  Tyr.   107).    See  Gwiuuell  v.  (3)  37  B.  B.  344  (3B.  &  Ad.  114). 

Iltrbcri,  44  B.  B.  458  (5  Ad.  &  El.  436).  (4)  21  B.  B.  626  (8  Taunt.  739). 
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Davis        Coleriboe,  J.  : 

V. 

Clarke.  The  safe  course  is  to  adhere  to  the  mercantile  rule  that  an 

acceptance  can  be  made  only  by  the  party  addressed,  or  for  his 
honour.  Here  the  last  is  not  pretended  ;  and  the  first  cannot  be 
presumed.  If  the  John  Hart  addressed  is  different  from  the  John 
Hart  who  draws,  there  is  still  no  acceptance ;  if  the  same,  then  the 
instrument  is  a  promissory  note  and  not  a  bill  of  exchange. 

Rule  discharged. 


1844.  FAWCETT  V.  FEAKNE  and  Otheks  (1). 

May26,  ^g  q  ^   20—30;  8.  C.  13  L.  J.  a  B.  300 ;  8  Jur.  646.) 

[  20  ]  Under  stat.  6  Geo.  IV.  c.  16,  s.  72,  which  empowers  the  commisBioiiere 

in  bankruptcy  to  dispose  of  goods  being  in  the  possession,  order  or  dis- 
position of  the  bankrupt  as  reputed  owner  *'  at  the  time  he  becomes 
bankiiipt,**  the  time  meant  is  that  of  committing  the  act  of  bankruptcj. 
not  the  time  when  the  fiat  issued  ;  stat.  2  &  3  Vict.  c.  29,  s.  1 ,  making  no 
alteration  in  this  respect  (2). 

SembUj  the  reputed  ownership  clause  does  not  apply  to  goods  coming  into 
the  possession  of  the  bankrupt  after  the  act  of  bankruptcy. 

A  trader  assigned  his  effects  to  a  tmstee,  thereby  committing  an  act  of 
bankruptcy.  Afterwards  a  creditor,  ignorant  of  the  act  of  bankruptcy, 
took  in  execution  the  trader's  goods  comprised  in  the  assignment.  The 
trustee  paid  off  the  execution,  and  took  an  assignment  of  the  goods  from 
the  sheriff. 

A  fiat  in  bankruptcy  having  afterwards  issued  against  the  trader. 

Held,  that,  although  the  levy  made  by  the  execution  creditor  might  have 
been  protected  (3)  by  stat.  6  Geo.  IV.  c.  16,  s.  81,  or  2  &  3  Vict.  c.  29,  the 
party  who  had  become  assignee  of  the  sheriff  with  knowledge  of  the  act  of 
bankruptcy,  could  not  avail  himself  of  that  protection,  and  that  the 
assignees  in  the  bankruptcy  might  bring  trover  against  him  for  the  goods. 

Trover  for  cattle,  goods  and  chattels.  Pleas.  1.  That  plaintiff 
was  not  nor  is  possessed  &c.     2.  Not  guilty.    Issues  thereon. 

The  cause  was  tried  before  Wightman,  J.,  at  the  York  Summer 
Assizes,  1848.  The  material  facts  of  the  case  are  fully  detailed  in 
the  following  statement,  which  forms  part  of  the  judgment  delivered 
by  the  Court  on  disposing  of  the  aftermentioned  rule. 

*'  This  was  an  action  of  trover  against  the  defendants,  who  are 
the  assignees  of  a  bankrupt  of  the  name  of  Bradwell,  to  recover 
damages  for  the  conversion  of  certain  cattle,  goods  and  chattels 
which  the  defendants  had  seized,  upon  the  issuing  of  the  Jiat^  as 

(1)  Cited  in  Ex  parte  Harris^  lie  and  cf.  the  previous'  Acts  of  1869  (:i2 
James  (1874)  L.  R.  19  Eq.  265,  44  &  33  Vict.  c.  71,  s.  15)  and  1849  (12  & 
L.  J.  Bk.  31.— A.  C.  13  Vict.  c.  106,  s.  125). 

(2)  See  now  the  Bankruptcy  Act,  (3)  See  now  Bankruptcy  Act,  1883 
1883  (46  &  47  Vict.  c.  52),  s.  44  (iii.),  (46  &  47  Vict.  c.  52),  s.  45. 
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part  of  the  bankrupt's  estate,  bat  which  the  plaintiff  claimed  as  his     Fawcett 
property.  Fbabnk. 

''  The  plaintiff  was  uncle  to  the  bankrupt,  and  a  creditor  to  a 
considerable  amount:  and,  on  the  15th  of  August,  1842,  the 
bankrupt  made  an  assignment  to  him  and  a  person  of  the  name  of 
Simpson  for  the  benefit  of  creditors.  This  assignment  was  pro- 
duced by  the  defendants,  and  was  the  only  act  of  bankruptcy 
proved  in  the  cause.  The  Jiat  was  issued  on  the  25th  of 
January,  1843. 

*'  On  the  15th  of  August,  1842,  being  the  same  day  upon  which  [  21  ] 
the  act  of  bankruptcy  was  committed,  but  some  hours  before  the 
assignment  was  executed,  and  therefore  before  the  act  of  bankruptcy, 
the  Sheriff  of  Yorkshire  seized  certain  of  the  bankrupt's  goods 
under  a  fi.  fa.  at  the  suit  of  the  Low  Moor  Company,  indorsed  to 
levy  462Z.  12«.  and  ISZ.  for  costs,  upon  a  hostile  judgment  obtained 
by  them  against  Bradwell  the  bankrupt.  On  the  17th  of  August 
the  sheriff  assigned  the  goods  seized  to  the  Low  Moor  Company  by 
bill  of  sale  in  satisfaction  of  their  execution ;  and  the  plaintiff, 
having  paid  to  the  Low  Moor  Company  the  amount  for  which  the 
goods  were  assigned  to  them  by  the  sheriff  under  their  execution, 
took  an  assignment  from  them  on  the  12th  of  October  of  the 
property  seized  by  the  sheriff  under  their  execution.  Formal 
possession  was  given  under  both  assignments. 

'*0n  the  28rd  of  August,  1842,  three  other  writs  oiji.fa.,  at  the 
suit  of  bond  fde  and  hostile  judgment  creditors,  were  delivered  to 
the  sheriff,  who,  on  or  about  that  day,  seized  certain  goods  of  the 
bankrupt  under  them.  The  amount  of  these  three  executions 
altogether  was  about  282Z. 

''  On  the  15th  September  these  executions  were  paid  off  by  the 
plaintiff,  who  took  an  assignment  from  the  sheriff  of  the  goods 
seized  under  these  executions.  The  plaintiff  wished  the  sheriff  to 
include  in  the  inventory  all  the  goods  of  the  bankrupt  not  included 
in  the  seizure  under  the  execution  at  the  suit  of  the  Low  Moor 
Company,  alleging  that,  as  he  would  pay  the  creditors  20«.  in  the 
pound,  it  would  not  signify.  This,  however,  was  not  done;  but 
goods,  which  afterwards  sold  for  584L,  were  put  into  the  inventory 
to  the  assignment  under  the  three  ^executions.  The  sheriff  then  [  *22  J 
retired  altogether ;  and  Bradwell  continued  in  the  apparent  owner- 
ship of  the  property  down  to  the  25th  of  January,  when  the  fiat 
issued,  and  had  them,  as  found  by  the  jury,  in  his  possession,  order 
and  disposition,  with  the  consent  of  the  plaintiff,  down  to  that  time." 

17—2 
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Fawcbtt  The  defendants*  coansel  relied  upon  stat  6  Geo.  IV.  c.  16,  s.  72, 
Feabnb.  contending  that  the  words  of  that  clause,  **  at  the  time  he  becomes 
bankrupt  "  (i),  refer,  not  to  the  time  of  committing  the  act  of  bank- 
ruptcy, but  to  the  time  of  issuing  the  Jiat ;  and  that  the  goods  in  this 
case  were,  at  the  latter  period,  in  the  possession,  order  and  disposition 
of  the  bankrupt,  with  the  consent  of  the  true  owner,  assuming  the 
plaintiff  to  have  been  so.  The  learned  Judge  left  it  to  the  jury,  as 
the  only  material  question  in  the  case,  whether,  on  the  25th  of 
January,  1843,  when  the  Jiat  issued,  Bradwell  was  the  reputed 
owner  of  the  goods  and  had  them  in  his  possession,  order  or 
disposition  by  the  consent  of  the  true  owner.  The  jury  were  of 
opinion  that  he  had,  and  found  a  verdict  for  the  plaintiff. 

In  Michaelmas  Term,  1843,  Hoggins^  by  leave  reserved  at  the 
trial,  moved  for  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered,  or  a  verdict  for  the 
defendants,  or  why  the  verdict  should  not  be  reduced  to  such  sum 
as  the  Court  should  direct.    A  rule  nisi  was  granted. 

Knowles,  Joseph  Addison  and  Pashley  now  showed  cause  (2) : 

First,  the  assignment  by  Bradwell  to  the  plaintiff  was  not  affected 

by  stat.  6  Greo.  IV.  c.  16,  s.  72,  unless  the  words  "  when  he  becomes 

[  •23  ]       bankrupt,"  in  that  *clause,  refer  to  the  time  of  issuing  the  Jiat. 

But  this  is  not  the  true  construction  ;  the  trader  becomes  bankrupt, 

in  the  proper  sense  of  the  word,  when  he  commits  the  act  of 

bankruptcy,  not  when  the  Jiat  issues  :  Smith  v.  'Tapping  (s).     The 

same  construction  was  put  upon  stat.  21  Jac.  I.  c.  19,  s.  11  (which 

does  not  materially  differ  from  this  clause)  in  Lyon  v.  Weldon  (4) 

and  Jones  v.  Dwyer{b).     Stat.  2  &  3  Vict.  c.  29,  s.  1,  does  not 

alter  the  operation  of  stat.  6  Geo.  IV.  c.  16,  s.  72,  though  some 

expressions  in  Whitmore  v.  Robertson  (6)  may  seem  to  imply  that  it 

does.     It  is  there  said  that  the  effect  of  the  later  statute  "  seems 

to  be,  in  the  case  of  bomjide  contracts,  and  dealings,  and  executions, 

to  do  away  with  the  relation  to  the  act  of  bankruptcy,  and  substitute 

the  issuing  of  the  Jiat  for  the  act  of  bankruptcy,  as  the  time  at 

which  the  right  of  the  assignees  is  to  accrue."    But  that  dictum 

(1)  See  now  Bankruptcy  Act,  1883  of  the  Bankruptcy  Act,  1883.— A.  C. 
(46  &  47  Vict.  c.  52),  s.  44  ^iii.),  where  (2;  Before  Lord  Denman,   Gh.  J., 

the  words  used  are  * '  at  the  commence-  Patteson,  Williams  and  Wightman,  J  J. 
ment  of  the  bankruptcy/'    This  form         (3)  39  B.  £.  616  (d  B.  &  Ad.  674). 
of  words  first  appears  in  the  Bank-  (4)  2  Bing.  334. 

ruptcy  Act,  1869  ^32  &  33  Vict.  c.  71),  (5)  15  East,  21. 

s.  15.     For  the  date  of  the  commence-  (6)  8  M.  &  W.  463,  476. 

ment  of  the  bankruptcy  see  now  s.  44 
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must  be  taken  as  referring  to  the  particular  subject-matter  then  Fawobtt 
before  the  Court,  and  to  the  bearing  of  the  new  Act  upon  sect.  108  fbarnb. 
of  Stat.  6  Geo.  IV.  c.  16.  The  Act  of  Victoria  does  not  notice 
sect.  72  of  the  former  statute,  and  cannot  have  been  meant  to 
annul  it  by  mere  implication.  If  this  view  of  the  statutes  be 
correct  the  verdict  is  right,  no  part  of  the  property  having  been 
in  Bradwell's  possession  when  he  became  bankrupt,  "  by  the  consent 
and  permission  of  the  true  owner,**  because  none  of  the  goods  then 
in  his  possession  had  any  true  owner  but  himself. 

Secondly,  if  Bradwell's  assignment  to  the  plaintiff  is  invalid  as 
having  been  made  after  Bradwell  became  bankrupt,  the  plaintiff 
may  still  claim  under  the  assignments  made  to  him  by  the  Low 
Moor  Company  on  the  *12th  of  October,  and  from  the  sheriff  [  *24  ] 
on  the  15th  of  September;  for  the  executions  under  which  the 
assigned  property  had  been  taken  were  valid,  not  only  under 
Stat.  2  &  3  Vict.  c.  29,  but  also  under  stat.  6  Geo.  IV.  c.  16,  s.  81, 
both  executions  being  carried  into  effect  more  than  two  calendar 
months  before  the  issuing  of  the  fiat,  and  by  persons  who,  at  the 
time  of  levying,  had  no  notice  of  any  prior  act  of  bankruptcy. 
The  plaintiff  had  such  notice;  but  that  does  not  affect  his  title 
derived  from  parties  who  had  none.  If  it  be  alleged  that  the 
sheriff  had  notice,  that,  if  true,  does  not  affect  the  execution 
creditor ;  the  sheriff  is  not  his  agent  for  the  purpose  of  receiving 
such  notice :  Ramsey  v.  Eaton  (i).  The  plaintiff's  case  is 
unquestionable  under  the  first  execution,  which  was  prior  to  the 
alleged  act  of  bankruptcy ;  and,  on  account,  probably,  of  that 
distinction,  an  alternative  proposed  in  the  rule  is,  to  reduce  the 
damages.     But  the  plaintiff's  title  is  good  under  both  executions. 

DundaSy  W.  H.  Watson  and  Hoggins,  contra  : 
Stat.  6  Geo.  IV.  c.  16,  s.  72,  applies  to   this  case,  the  goods 
having  remained  in  the  possession,  order  and  disposition  of  the 
bankrupt  from  the  15th  of  August  down  to  the  issuing  of  the  fiat, 

(Pattbson,  J. :  The  jury  find  only  that  they  were  so  at  the  time 
when  the  fiat  issued.) 

It  would  be  a  very  inconvenient  construction  of  sect.  72  if  a  party 
might  enjoy  a  false  credit  for  several  months  by  the  possession  of 
goods,  and,  when  a  fiat  issued,  refer  to  the  commencement  of  that 
time  as  the  period  when  he  became  bankrupt. 

(1)  lOM.  &  W.  22. 


262  1844.    Q.  B.    6  Q.  B.  24—27.  [r.b. 

Fawcrtt         (Fatteson,  J. :  The  opposite  construction,  too,  may  be  attended 
Fbarnb.      ^i^h  great  inconvenience.) 

r  925  ]  It  IS  not  to  be  assamed  here  that  the  assignment  to  the  ^plaintiff 
was  the  act  of  bankruptcy  on  which  the  fiat  proceeded :  the 
defendants  were  not  called  upon  to  prove  any,  no  notice  having 
been  given  of  an  intention  to  dispute  it ;  and  it  might  therefore 
be  taken  that  the  act  of  bankruptcy  immediately  preceded  the 

[  *26  ]  fiui.  But  it  is  ^unnecessary  to  make  this  supposition,  because, 
whatever  may  formerly  have  been  considered  the  time  of  becoming 
bankrupt  with  reference  to  the  question  of  reputed  ownership, 
the  statute  2  &  S  Vict.  c.  29,  s.  1,  now  identifies  that  time  with 
the  time  of  issuing  the  fiut.  Whitmore  v.  Robertson  (i)  shows 
how  that  statute  operates  upon  the  construction  of  sect.  108  of 
stat.  6  Geo.  lY.  c.  16 ;  and  the  judgment  in  Re  Styan  (2)  must 
have  proceeded  on  the  ground  that  sect.  72  also  is  affected  by  the 
statute  of  Victoria.  Notice  to  an  insurance  Company  of  the  pledge 
and  deposit  of  a  policy  was  there  held  to  prevent  its  passing  to  the 
assignees,  the  notice  having  been  given  after  an  act  of  bankruptcy, 
but  before  the  fiat.  Such  notice  could  have  been  necessary  only 
to  bar  the  operation  of  sect.  72:  it  clearly  was  not  needed  to 
complete  the  title  of  the  party  receiving  the  pledge. 

(Pattbson,   J.   referred    to    Ex   parte   Ro8e{s)   and    Ex    parte 
Sviith(4).) 

In  Skey  v.  Carter  (6),  as  in  Whitniore  v.  Robertson  (i),  it  was  held 
that,  since  the  statute  of  Victoria,  the  words  ''before  the  bank- 
ruptcy," in  stat.  6  Geo.  IV.  c.  16,  s.  108,  must  be  referred  to  the 
time  of  issuing  the^^ 

The  plaintiff  cannot  claim  under  the  execution  creditors  by  the 
assignments  of  September  15th  and  October  12th.  He  takes  by 
the  assignment  for  the  benefit  of  creditors,  made  on  the  15th  of 
August.  Having  executed  that  assignment,  he  is  estopped  from 
[  27  ]  saying  that  it  is  fraudulent  and  a  nullity.  *  *  The  plaintiff  has 
taken  successive  assignments  of  the  same  property  :  but  he  cannot 
affirm  that  the  first  was  inoperative :  and,  if  so,  the  seizures,  on 
which  the  other  assignments  depend,  cannot  avail  him. 

Cur.  adv,  rult^ 

(1)  8  M.  &  W.  463.  (4)  2  Mont.  D.  &  D.  218, 

(2)  2  Mont.  Deac.  &  De  Gex,  219.  (6)  11  M.  &  W.  571, 

(3)  2  Mont.  D.  &  X).  131, 
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Lord  Denman,  Ch.  J.,  in  the  vacation  following  this  Term  (June  Fawcett 
27th),  delivered  the  judgment  of  the  Court.  *  After  stating  the  fbarkb. 
facts  as  they  are  set  oat,  p.  258,  ante,  his  Lordship  proceeded  :        [  *23  ] 

For  the  defendants  it  was  contended  that  the  words  in  the  seventy- 
second  section  of  the  Bankrupt  Act,  ''at  the  time  he  becomes 
bankrupt, '*  have  reference  to  the  time  of  the  fiat,  and  not  to  the 
time  of  the  act  of  bankruptcy,  and  that  they  were  entitled  to  all  the 
goods  in  question  as  being  in  the  reputed  ownership  of  the  bank- 
rupt with  the  consent  of  the  plaintiff  at  the  time  of  the^^  it  being 
admitted  that,  if  the  time  be  referable  to  the  act  of  bankruptcy, 
they  would  not  be  entitled  under  that  section. 

We  are,  however,  of  opinion  that  the  words  "at  the  time  he 
becomes  bankrupt"  have  reference  to  the  act  of  bankruptcy,  and 
not  to  the  time  of  the  commission  or  ^fiat.  This  was  indeed 
expressly  so  decided  in  Lyon  v.  Weldon  (i)  and  Smith  v.  Topping  (2) ; 
and  we  see  no  sufficient  ground  for  putting  a  different  construction 
on  those  words  from  that  which  they  have  uniformly  received. 

It  was  then  contended  by  the  assignees  that  the  plaintiff  never 
did  acquire  any  property  in  the  goods,  for  that  he  took  them  by 
assignment  from  the  sheriff  after  an  act  of  bankruptcy  by  Bradwell, 
of  which  the  plaintiff  was  fully  cognizant,  and  that,  as  against  him, 
the  property  in  the  goods  was  by  relation  vested  in  the  defendants 
at  the  time  of  the  assignments  by  the  sheriff. 

The  statutes  which  render  dealings  with  persons  who  afterwards 
become  bankrupt  valid  notwithstanding  previous  acts  of  bankruptcy 
do  not  protect  or  assist  those  who  are  cognizant  of  such  previous 
acts  of  bankruptcy  :  ^as  against  them  the  title  of  the  assignees  by       [  '29  ] 
relation  to  the  time  of  the  act  of  bankruptcy  is  available. 

In  the  present  case  the  defendants,  the  assignees,  would  be 
entitled  to  defeat  the  execution  of  any  judgment  creditor  who  had 
knowledge  of  the  act  of  bankruptcy  of  the  15th  of  August,  if  the 
seizure  under  his  writ  was  after  the  making  the  assignment  on  that 
day,  but  not  if  it  was  made  before ;  for,  if  a  seizure  be  made  under 
an  execution  (in  a  case  not  within  the  108th  section  of  the  Bank- 
rupt Act)  before  the  act  of  bankruptcy,  it  may  be  completed 
after  (3).  The  seizure  under  the  execution  at  the  suit  of  the 
Low  Moor  Company  was  made  before  the  act  of  bankruptcy,  and 
the  seizures  under  the  three  other  executions  were  made  after  the 

(1)  2  Bing.  334.  Act,  1883  (46  &  47  Vict.  c.  52),  s.  45. 

(2)  39  E.  n.  616  (5  B.  &  Ad.  674).  —A.  C. 

(3)  See  now,  however,  Bankruptcy 


264  1844.    Q.  B.     6  Q.  B.  29—80.  [b.k, 

Fawcbtt  act  of  bankruptcy.  None  of  the  execution  creditors  were  shown  to 
Fbabnk.  have  had  any  notice  of  the  act  of  bankruptcy  of  the  15th  of  August ; 
but,  if  they  had,  the  executions  only  of  those  in  which  the  seizure 
was  after  the  15th  of  August  could  have  been  defeated  by  the 
defendants.  That  at  the  suit  of  the  Low  Moor  Company  would 
still  have  been  available,  as  the  seizure  was  before  the  act  of  bank- 
ruptcy. The  plaintiff,  who  became  assignee  of  the  sheriff  under  all 
the  executions,  being  aware  of  the  act  of  bankruptcy  of  the  15th  of 
August,  knew  that,  if  ^Jiat  issued,  the  assignees  would  have  a  title 
by  relation,  and  that  he  was  taking  an  assignment  of  goods  as  being 
the  goods  of  the  bankrupt  which  might  turn  out,  as  far  as  respects 
the  goods  taken  under  the  three  last  executions,  to  have  been  the 
goods  of  the  assignees  at  the  time  of  the  seizure.  AJiat  has 
issued :  and,  though  the  execution  creditors  themselves,  who  knew 
nothing  of  the  act  of  bankruptcy,  nor  that  the  goods  might  by 
[  '80  ]  relation  be  the  property  of  any  *other  persons  than  the  bankrupt, 
might  be  protected,  the  plaintiff,  who  became  the  assignee  of  the 
sheriff  with  full  knowledge  of  the  act  of  bankruptcy,  is  not ;  and  we 
are  of  opinion  that  the  defendants  are  entitled  to  retain  all  the 
goods,  or  the  value  of  all  the  goods,  which  were  assigned  to  the 
plaintiff  under  the  three  last  executions ;  indeed  to  all  the  goods 
except  so  much  as  were  assigned  under  the  Low  Moor  execution, 
and  were  su£Scient  to  satisfy  that. 

It  appears  to  us  that  the  plaintiff  ought  not  to  be  in  a  worse 
situation  than  he  would  have  been  in  had  the  Low  Moor  Company 
themselves  been  aware  of  the  act  of  bankruptcy  of  the  15th  of 
August ;  and,  as  the  seizure  was  before  the  act  of  bankruptcy,  they 
might  have  completed  the  execution  though  having  knowledge  of 
that  act  of  bankruptcy. 

We  are  therefore  of  opinion  that  the  verdict  for  the  plaintiff 
should  stand  for  the  amount  found  to  be  the  value  of  so  much  of 
the  goods  as  were  sufficient  to  satisfy  the  Low  Moor  Company's 
execution  (i),  and  for  that  amount  only. 

Verdict  to  be  redujced  accordingly. 

(1)  See  Ex  parte  Ham's,  Re  James  (1874)  L.  R.  19  Eq.  255,  44  L.  J.  Bk. 
31.— A.  C. 
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LOCKWOOD  v.   WOOD.  i84i. 

(6  Q.  B.  31—49 ;  S.  0.  10  L.  J.  Q.  B.  100;  5  Jur.  626.)  ^^^' 

The  word  **  toll "  in  a  grant  may  include  stallage.  l^^] 

And,  if  the  Crown  grant  to  H.  and  his  heirs  that  they  may  have  and  hold 
a  market  in  the  town  of  E.,  with  all  tolls  and  profits  thence  arising,  but 
neither  the  Crown  nor  H.  has  any  right  of  soil  in  the  town,  if  H.  afterwards 
acquires  the  soil  on  which  the  market  is  held,  he  may  claim  stallage  by 
▼irtue  of  the  grant. 

So  held  by  the  Court  of  Q.  B.  Judgment  affirmed  by  the  Court  of 
Exchequer  Cliamber. 

Held  by  the  Court  of  Exchequer  Chamber,  that  a  modem  grant  by  H.  a 
subject,  holding  under  the  Crown  as  before  mentioned,  to  which  certain 
persons,  styled  '*  Inhabitants  of  E.,"  are  parties,  granting  that  the  said 
"Inhabitants  of  E.,"  their  heirs  and  assigns  for  ever,  shall  enjoy  the 
market  as  freely  as  H.  held  it  of  the  Crown,  and  containing  a  covenant  by 
H.  that  they  shall  do  so,  does  not  exempt  from  stallage  an  inhabitant  not 
privy  to  the  parties  to  such  grant. 

Such  an  exemption  for  the  inhabitants  of  a  town,  can  be  only  by  way  of 
custom,  not  of  grant  or  prescription. 

Whether  an  exemption  or  discharge  from  toll,  other  than  stallage,  could 
be  claimed  by  such  grant  or  prescription  for  inhabitants  generally,  qticere. 

Dbbt,  for  stallage  duties  and  moneys  dae  from  and  of  right 
payable  by  defendant  to  plaintiff  as  the  proprietor  of  a  certain 
ancient  market  and  market  place,  with  the  appurtenances,  situate 
in  the  county  of  York,  and  of  the  stallage  and  other  profits,  privi- 
legefl  and  emoluments  thereto  belonging  and  accruing  therefrom, 
for  and  in  respect  of  defendant  having  erected,  put,  placed  and  kept 
in  the  said  market,  and  in  and  upon  the  market  place  of  plaintiff, 
certain  stalls,  stands,  caravans  and  carriages  for  the  purpose  of 
putting  and  placing  and  exposing  to  sale  divers  goods  and  chattels 
therein  and  thereon ;  and  for  and  in  respect  of  defendant  having 
put  and  placed  and  exposed  to  sale  therein  and  thereon  divers  goods 
and  chattels  to  be  sold  in  the  said  market  and  market  place  on 
divers  days  whereon  the  said  market  was  held ;  and  for  and  in 
respect  of  defendant  having  brought  into  the  said  market  and 
exposed  to  sale  therein  divers  other  goods  and  chattels.  Count  on 
an  account  stated.    Plea  :  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  York  Spring  Assizes,  1889, 
the  plaintiff  gave  in  evidence  letters  patent  of  King  Charles  I.,  dated 
6th  August,  15  Car.  I.  (1639),  which,  after  reciting  a  previous 
inquisition  on  writ  of  ad  *qtiod  damnum^  proceeded  as  follows  (i).  [  *32  ] 
Enow  ye  that  we,  at  the  humble  petition  of  our  beloved  the  afore- 
said Oeorge  Hall,  of  our  special  grace  &c.,  have  given  and  granted 

(1)  The  original  was  in  Latin.  The  above  extract  is  from  a  translation 
used  in  the  cause. 
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LocKwooD  power,  and,  for  ourselves,  oar  heirs  and  successors,  we  do  give  and 
W(^D.  grant  power,  to  the  said  George  Hall,  his  heirs  and  assigns,  that 
he  and  they  in  all  time  coming  every  year  may  have  and  hold,  and 
may  be  able  to  have  and  hold,  at  the  town  of  Easingwold  in  the 
county  of  York,  one  market  on  Friday  each  week  ;  also  two  fairs  or 
markets  in  the  same  place,  one  of  which  &c.  (stating  the  days  on 
which  they  were  to  be  held)  yearly :  likewise  another  market  for 
cattle  on  Friday  every  other  week,  to  be  begun  &c.,  and  until,  JLc. 
(limiting  the  duration  to  a  certain  part  of  the  year),  to  be  held 
yearly  for  ever  (i) ;  with  a  court  of  pie-powder  to  be  held  at  the  time 
of  the  said  fairs  or  markets,  and  with  all  tolls  and  profits  thence 
arising  and  proceeding.  And  that  the  said  George  Hall  and  his 
heirs  for  ever  may  have,  and  may  be  able  to  enjoy,  such  and  so 
great  the  same  and  similar  a  reasonable  toll  and  profit  in  the 
market  and  fairs  or  markets  aforesaid  as  are  lawfully  held  and 
enjoyed  in  our  town  of  Thirsk  in  the  county  aforesaid,  for  the  tolls 
and  profits  of  the  markets  and  fairs  and  markets  in  the  aforesaid 
town  of  Thirsk  to  be  held,  so  however  that  the  aforesaid  markets 
[  *S3  ]  and  fairs  *or  markets  may  not  be  to  our  loss  or  that  of  other 
neighbouring  markets  or  fairs.  Wherefore  we  will,  and  by  these 
presents,  for  ourselves,  our  heirs  and  successors,  we  enjoin  and 
command,  that  the  aforesaid  George  Hall,  his  heirs  and  assigns, 
the  aforesaid  markets  and  fairs  or  markets  at  the  aforesaid  town 
fully  and  entirely  on  the  feasts  and  days  abovesaid,  as  it  is  observed 
annually,  that  they  may  have  and  hold,  and  may  be  able  to  have 
and  hold  for  ever,  along  with  all  and  every  kind  of  toll  and  profit 
aforesaid  thence  proceeding  and  arising,  and  this  without  any 
molestation  &c.  of  us,  our  heirs  and  successors,  &c. 

The  other  material  points  in  the  evidence  for  the  plaintiff  were 
stated  as  follows  in  the  judgment  of  the  Court  of  Queen's  Bench 
on  the  motion  for  a  new  trial. 

'*  At  the  time  of  this  grant  the  manor  of  Easingwold  was  not  in  the 
Crown.  It  did  not  appear  that  George  Hall,  the  grantee,  was  lord 
of  the  manor,  or  was  seised  or  possessed  of  any  land  in  Easingwold 

(I)  '*Cuin   curili  pedis  pulvenzati,  proficua  in  mercatis,  feriis  sire  nun- 

tempore  eanmdem  ferianim  sive  nun-  dinis  prsedictis,  quot,  quanta  et  qualia 

dinarum    tenendft,   ac  cum   omnibus  legitime  habentur  et  percipiuntur  in 

tolnetis  et  proficuis  inde  proyenienti-  vill&  nostra  do  Thirske  in  oomitatu 

bus   et  emergentibus.     Et  quod  ipse  prsedicto,    pro    tolnetis    et     proficuis 

Georgius  Hall  et  hceredes  sui  in  per-  mercatorum,  feriarum  et  nundinanun 

petuum  habeant  et  gaudere  possint  in  prsBdictli  vUlk   de  Thirske  tenen- 

tot,  tanta  et  talia  hujusmodi  eadem  darum.    Ita  tamen  quod  "  &a 
^t  consipiilia  rationabilia   tolneta   et 
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in  which  the  market  could  be  held.  The  plaintiff  gave  in  evidence  Lckjkwood 
several  conveyances  of  the  market  and  fairs  in  Easingwold,  and  of  wood. 
places  connected  with  the  market,  commencing  in  1757,  down  to 
1838,  when  they  became  vested  in  the  plaintiff.  In  several  of  these 
conveyances  the  market  place  was  distinctly  named.  The  plaintiff 
proved,  by  evidence  of  living  witnesses  of  early  date,  the  perception 
of  market  tolls  and  also  of  stallage.  It  appeared  from  the  evidence 
that  the  Easingwold  people  did  not  pay  the  common  market  toll  : 
some  evidence  was  given  as  to  their  not  paying  stallage  :  yet  there 
was  not  perhaps  sufficient  evidence  from  that  alone  to  infer  an 
exemption  from  stallage." 

The  defendant's  case  was  that  he,  as  an  inhabitant  of  ^Easing-        [  *S4  ] 
wold,  was  exempt  from  stallage :  and,  to  prove  this,  he  gave  in 
evidence  a  deed,  bearing  date  31st  August,  1646,  between  George 
Hall,  the  grantee  above-mentioned,  of  the  one  part,  and  William 
Marshall  and  others  of  the  other  part.     The  deed  was  as  follows : 

*'  This  indenture,  made  the  last  day  of  August,  a.d.  1646,  and  in 
the  two-and-twentieth  year,"  &c.  (22  Car.  I.),  "  between  George  Hall 
of  Simington,  in  the  county  of  York,  gent.,  on  the  one  part,  and 
William  Marshall,  Richard  Reynolds  the  younger,  John  Lindesley 
the  younger,  and  John  Gowpland,  all  of  Easingwold  in  the  said 
county  of  York,  yeomen,  and  bylawmen  for  this  present  year  1646 
for  the  said  town  of  Easingwold,  on  the  behalf  of  themselves  and 
all  the  inhabitants  of  Easingwold  aforesaid  mentioned  in  a  schedule 
hereunto  annexed,  by  and  with  the  consent  and  appointment  of  all 
the  said  inhabitants  of  Easingwold  aforesaid  on  the  other  part, 
witnesseth  that,  whereas  the  said  G.  Hall  did  heretofore  purchase 
of  the  King's  Majesty  that  now  is  one  market  on  the  Friday  in 
Easingwold  aforesaid  in  every  week,  and  two  fairs  there,  whereof 
one  of  them  to  be  holden  "  &c.  (naming  the  days),  ''  yearly  and 
every  year;  and  also  one  other  market  for  cattle  on  Friday  in  every 
other  week,  to  be  holden"  &c.  (naming  the  times);  ''  together  with 
a  court  of  pie-powder  :  As  in  and  by  his  Highness's  letters  patents, 
under  the  broad  seal  of  England,  bearing  date  at  Cornbury  the 
6th  day  of  August"  &c.  (15  Car.  I.),  **  more  plainly  and  at  large  it 
doth  and  may  appear  :  Now  these  presents  further  witness  that  the 
said  W.  Marshall,  B.  B.,  J.  L.  and  J.  C,  and  the  said  inhabitants 
of  Easingwold  aforesaid,  having  taken  into  their  consideration  the 
great  charge  that  the  said  G.  Hall  hath  been  at  in  procuring  the 
^said  market,  and  the  great  benefit  it  is  like  to  bring  to  the  [  *35  ] 
inlu^bit^nts  ^d  their  heirs  in  the  said  towa  of  Easingwold  in  time 
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LocKwooD  to  come,  they  have  requested  the  said  G.  Hall  that  he  will,  at  his 
Wood.  further  charge,  build  a  fair  toll  booth  or  town  house  there  to  be 
maintained  at  the  charge  of  him  the  said  G.  Hall,  his  heirs  and 
assigns  for  ever,  wherein  the  inhabitants  and  their  heirs  and 
assigns  for  ever  may  have  their  Courts  and  bylaws  and  other 
meetings  kept,  without  the  let,  contradiction  or  molestation  of  him 
the  said  G.  Hall,  his  heirs  or  assigns,  and  also  that  the  said  G.  Hall 
shall  grant  to  the  said  inhabitants  residing  within  the  manor  of 
Easingwold  aforesaid  a  free  market  to  them  and  their  heirs  and 
assigns  for  ever  for  all  manner  of  cattle  and  commodities  what- 
soever without  paying  any  manner  of  toll  for  the  same  :  In 
consideration  whereof  the  said  William  Marshall,  B.  R,  J.  L.  and 
J.  C,  and  the  aforesaid  inhabitants,  do  hereby  give  and  grant  unto 
the  said  G.  Hall,  his  heirs  and  assigns  for  ever,  one  little  house 
standing  in  a  street  in  Easingwold  aforesaid  called  the  Lowe  Street, 
which  house  is  commonly  called  the  Court  House,  with  the  ground 
whereon  it  standeth,  and  also  all  such  waste  grounds  adjoining  to 
the  market  place  as  shall  be  needful  for  him  to  build  upon  for  the 
advancing  the  said  market,  together  with  the  market  place,  the 
said  wastes  extending  from  the  dennynge  trough  as  the  watercourse 
runs  on  the  west  of  the  market  place  to  John  Jarom's  garth  side,  and 
on  the  east  from  the  dennynge  trough  to  the  said  John  Jarom's  garth 
side  as  the  wain  way  goes  to  the  Cucking  Stool  Hill.  To  have  and  to 
hold  the  said  Court  house,  and  ground  whereupon  it  standeth,  the 
said  market  place,  and  other  the  wastes  adjoining  as  aforesaid,  to 
[  *36  ]  him  the  said  G.  Hall,  *his  heirs  and  assigns  for  ever,  to  his  and 
their  only  proper  use  and  behoof  for  ever,  and  for  and  to  no  other 
use,  intent,  or  purpose  whatsoever.  And  they  further  covenant  to 
and  with  the  said  G.  Hall  that  they  the  said  W.  Marshall,  B.  R.,  J.  L. 
and  J.  C,  and  the  rest  of  the  inhabitants  of  Easingwold  aforesaid, 
at  their  proper  costs  and  charges,  shall  and  will,  within  the  term  of 
nine  months  now  next  ensuing  and  following  the  date  hereof,  lead 
or  cause  to  be  led  to  the  said  market  place,  for  the  first  paving 
thereof,  so  many  stones  as  will  sufficiently  pave  the  same,  and  then 
he  the  said  G.  Hall,  his  heirs  and  assigns,  to  maintain  the  same  for 
ever  after.  And  the  said  G.  Hall  for  himself,  his  heirs  and  assigns, 
doth  hereby  fully  covenant,  grant  and  agree  to  and  with  the  said 
W.  Marshall,  B.  B.,  J.  L.  and  J.  C,  and  the  rest  of  the  inhabitants 
aforesaid,  their  heirs  and  assigns  for  ever,  that  he  the  said  G.  Hall,  his 
heirs  or  assigns,  at  his  and  their  proper  costs  and  charges,  shall  build 
the  said  toll  booth  or  town  house,  containing  ten  yards  long  and  six 
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yards  broad  at  the  least,  to  the  use  of  the  inhabitants  as  well  as    look  wood 
himself,  to  ^o  up  one  pair  of  stairs  at  the  west  end  of  the  house       wood. 
or  building  of  the  said  G.  Hall  which  now  is  erected  in  the  market 
place  of  Easingwold  aforesaid ;  and  that  it  shall  and  may  be  lawful 
for  the  said  W.  Marshall,  B.  B.,  J.  L.  and  J.  C,  and  the  rest  of  the 
inhabitants  aforesaid,  their  heirs  and  assigns  for  ever,  to  keep 
there  the  Courts,  bylaws,  and  public  meetings  for  the  townsmen 
for  ever,  without  the  let  or  molestation  of  him  the  said  G.  Hall,  his 
heirs  or  assigns  for  ever  ;  and  that  he  the  said  G.  Hall,  his  heirs  or 
assigns,  shall  keep  the  said  toll  booth  in  good  repair,  with  all 
manner  of  needful  reparation  at  his  costs  and  charges  for  ever 
more :  And,  lastly,  doth  covenant  that  the  said  W.  Marshall,  B.  B., 
J.  L.  and  J.  G.  and  the  *rest  of  the  inhabitants  aforesaid,  their       [  *37  ] 
heirs  and  assigns  for  ever,  shall  have  a  free  market  within  the 
said  town  of  Easingwold,  to  buy  and  sell  all  manner  of  cattle  and 
commodities  whatsoever,  toll  free,  in  as  ample  manner  and  form  as 
the  said  George  Hall  hath  it  by  the  recited  letters  patents  from  his 
Majesty,  without  the  lawful  let,   trouble,  molestation,   interrup- 
tion or  eviction  of  him  the  said  G.  Hall,  his  heirs  or  assigns, 
or   any  other  person  or  persons  lawfully  claiming  by,  from  or 
under  him. 

"  In  witness  whereof  the  parties  above  said  to  these  present  inden- 
tures interchangeably  have  set  their  hands  and  seals  the  day  and 
year  first  above  written."  Annexed  to  the  deed  was  a  schedule 
headed  "  The  inhabitants  of  Easingwold,"  containing  the  names  of 
138  persons,  male  and  female.  Some  signatures  were  in  the  following 
form:  "  Hered.  Francis  Eastbrby."  All  the  women  styled  them- 
selves **  vid."  (widow).  It  appeared  by  indorsement  on  the  deed  (i) 
that  livery  of  seisin  was  given  by  Marshall,  Beynolds,  Lindesley 
and  Gowpland,  with  the  consent  of  the  subscribing  inhabitants. 

The  defendant  alleged  that  this  deed  created  an  exemption  from 
stallage  as  well  as  from  market  tolls :  the  plaintiff  contended  that  it 
took  effect  only  as  to  the  common  market  tolls.  The  learned  Judge 
reserved  the  point :  and  a  verdict  was  found  for  the  plaintiff  on  the 
first  issue,  as  to  stallage,  and  for  the  defendant  as  to  the  residue  of 
the  issues. 

Alexander,  in  Easter  Term,  1839,  obtained  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered,  or  a  general  verdict  for 
the  defendant.    In  Michaelmas  Term,  1840(2), 

(1)  More  fully  stated,  p.  279,  poaL         Denman,  Gh.  J.,  Littledale,  Williams, 

(2)  November    2l8t.    Before   Lord      and  Coleridge,  JJ. 
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LocKwooD  Cre99icell,  TomUnson  and  Raines  showed  cause : 

V. 

Wood.  First.  The  grant  of  exemption  from  toll  contained  in  this  deed 

[  ^^  ]  does  not  carry  an  exemption  from  stallage.  Secondly.  If  this  is  a 
grant  made  to  the  inhabitants  of  a  town  as  a  class,  it  is  void, 
becaase  they  have  no  capacity  to  take,  unless  incorporated  :  if  it  is 
relied  upon  as  a  grant  to  the  individuals  who  subscribed  the  deed, 
their  heirs  and  assigns,  the  answer  is  that  the  defendant  here  was 
not  proved  to  be  heir  or  assign  of  any  such  person.  (The  argu- 
ment on  the  capacity  of  the  inhabitants  to  take  was  not  fully  gone 
into,  the  Court  directing  the  attention  of  counsel  principally  to 
the  first  point.)  Nothing  can  turn  upon  the  grant  of  1689 ;  the 
King  at  that  time  had  not  the  soil,  and  therefore  could  not  grant 
any  right  in  respect  of  stallage,  though  he  might  grant  toll.  So 
the  Grown  may  create  a  port,  but  cannot  grant  the  privilege  of 
unlading  on  the  bank,  if  it  be  the  land  of  a  subject :  Hale,  De 
Portibus,  p.  78 ;  part  2,  c.  6  (i).  The  whole  question,  therefore, 
arises  on  the  deed  of  1646  ;  and  the  words  there,  ''  a  free  market," 
''  to  buy  and  sell  "  <Sbc.,  **  toll  free,  in  as  ample  manner  and  form  as 
the  said  George  Hall  hath  it  by  the  recited  letters  patents,*'  would 
not,  by  force  of  the  terms  used,  give  an  exemption  from  stallage, 
even  if  the  Crown  had  had  the  soil  at  the  time  of  granting  the  letters 
patent.  Stallage  is  in  the  nature  of  a  rent  for  use  and  occupation 
of  the  soil,  and,  as  an  incident  to  the  soil,  is  distinguished  from  toll 
in  Heddey  v.  Welhouse  (2).  If  it  is  in  any  sense  a  toll,  it  is  a  toU  sui 
generis,  as  is  explained  in  The  Mayor,  dtc.  of  Northampton  v.  Ward  (3). 

[  ♦so  ]  (Lord  *Dbnmak,  Ch.  J.  mentioned  Bennington  v.  Taylor  (4).) 

In  that  case  it  certainly  was  said  by  the  Court  that ''  tolnetum  '* 
may  signify  stallage,  as  a  general  word  for  such  duties  and  pay- 
ments ;  but  there  the  defendant  justified  under  a  prescription  to 
take  "  rationabile  tolnetum  "  "  pro  qualibet  duplici  stalla  "  &c. ; 
and,  the  question  being,  on  motion  in  arrest  of  judgment,  whether 
the  prescription  had  been  laid  in  proper  words  (the  right  itself 
being  established),  it  was  held  that  the  meaning  was  sufficiently 
clear,  though  the  plaintiff  had  used  the  word  "toll"  to  describe 
stallage.  That  proves  nothing  decisive  of  the  present  case.  In 
The  Mayor,  dc.  of  Norwich  v.  Swan  (6)  it  was  laid  down  that 
*' right  of   market  and  right  of  soil  are  things  totally  distinct," 

(1)  Horg.  L.  Tracts,  73.   See  Mayfn-         (3)  1  Wils.  107;   S.  C\  2  Stra.  1238. 
of  Exeter  v.  Warren,  64  B.  E.  62d ;  6  (4)  2  Lutw.  1517. 

a  B.  773.  [o)  2W.  BL  1116. 

(2)  Moore,  474. 
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that  '*  toll "  could  not  be  doe  for  setting  forth  tables  in  a  market,  Lookwood 
and  that  **  no  man  can  erect  stalls  in  a  market,  without  leave  of  wood. 
the  owner  of  the  soil.'*  In  Mayor,  dc,  of  Newport  v.  Saunders  (i) 
LiTTLEDAiiE,  J.,  Said  that  **  stallage  is  a  satisfaction  to  the  owner  of 
the  soil  for  the  liberty  of  placing  a  stall  upon  it: "  and  he  treated 
the  action  of  assumpsit  for  this  duty  as  analogous  to  that  of  use 
and  occupation  for  the  enjoyment  of  premises.  The  original  grant 
here  gave  to  George  Hall  a  right  to  hold  a  market  in  the  town  of 
Easingwoldy  not  limiting  him  to  any  particular  spot.  If  he  after- 
wards acquired  a  property  in  land  on  which  the  market  was  held,  he 
would  then  be  entitled  to  stallage  on  that  land,  as  well  as  tolls ;  till 
then,  the  right  of  stallage  would  shift  according  to  the  ownership  of 
the  soil  used  for  the  market. 

Alexander  and  Knowles,  contra^  relied,  m  the  first  place,  upon 
parts  of  the  evidence  (not  stated  in  this  ^report)  as  showing,  by  [  *40  ] 
practice  subsequent  to  the  grant  of  1646,  how  the  term  **  toll  free  " 
had  been  understood.  Then,  as  to  the  legal  meaning  of  the  word 
''toll/'  the  authorities  show  that  it  was  construed  as  including 
stallage  in  times  not  distant  from  that  of  the  grant  by  Hall.  In 
Rex  V.  Corporation  of  Maidenhead  (2)  it  was  stated  in  argument, 
and  seems  to  have  been  admitted  by  the  Court,  that  piccage  and 
stallage  are  of  the  nature  of  toll,  and  discharge  of  all  manner  of 
toll  is  discbarge  of  piccage  and  stallage.  Bennington  v.  Taylor  (8), 
and  Hickman's  case  (4),  there  cited  (and  referred  to  in  15  Yin. 
Abr.  245,  tit.  Market  (B),  pi.  2),  show  clearly  that,  in  pleading 
a  prescription,  the  word  ''toll"  may  cover  stallage.  That  also 
appears  by  the  definition  of  ''toll  to  the  fair  or  market"  in 
2  Inst.  220 :  and  in  Com.  Dig.  Market,  (F  1),  stallage  is 
treated  as  toll.  It  may  be  said  that  Hall's  covenant  to  the 
inhabitants,  that  they  "shall  have  a  free  market"  "to  buy  and 
sell "  Sec.  "  toll  free,"  is  restrained  by  the  subsequent  words  "  in  as 
ample  manner  and  form  as  the  said  George  Hall  hath  it  by  the 
recited  letters  patents."  But  a  general  covenant  in  a  deed  is  not  to 
be  contracted  in  its  operation  by  a  preceding  or  subsequent  clause, 
unless  the  intention  so  to  restrict  it  should  appear  by  irresistible 
inference :  Hesse  v.  Stevenson  (5),  Howell  v.  Richards  (6).  To  limit  a 
general  covenant  in  this  manner,  there  should  appear  "  something 

(1)  37  R.  R.  456  (3  B.  &  Ad.  411).  (B),  pi.  2. 

(2)  Palm.  76,  86.  (d)  44  E.  E.  880  (3  Bos.  &  P.  565). 
(^5)  2  Lutw.  1517.  (6)  11  E.  K.  287  (11  East,  633). 
14)  2  BoU.  Abr.   123,  tit.  Market 
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LocKwooD  to  connect  it  with  a  restrictiye  covenant/'  or  else  **  words  in  the 
Wood.  covenant  itself  amoonting  to  a  qualification  :  "  Smith  v.  Campion  (i). 
[  «4i  ]  Nothing  in  this  deed  ^prevents  the  supposition  that  Hall  granted  to 
the  inhabitants  more  than  he  took  from  the  Grown.  The  contract 
on  their  part  is  not  likely  to  have  been  made  for  a  less  consideration 
than  the  freedom  of  selling  as  well  as  buying.  The  grant  of  liberty 
to  ''  sell "  must  have  some  operation ;  and  it  has  none>  unless  free- 
dom from  stallage  be  granted,  the  owner  of  goods  not  being  liable 
in  other  respects  for  merely  going  into  the  market  to  sell.  The 
words  *'  in  as  ample  manner  and  form  as  the  said  George  Hall  hath 
it  by  the  recited  letters  patents"  must  be  referred  merely  to  the 
amount  of  privilege  which  Hall  did  take  by  the  patent.  The  term 
'^  eviction  "  seems  pointed  at  some  interest  in  the  land.  If,  there- 
fore, the  authorities  go  no  farther  than  to  show  that  "  toll "  may 
include  stallage,  it  must  be  taken  to  do  so  here. 

Cur.  adv.  vuit. 

LoBD  Dbnman,  Ch.  J.,  in  Hilary  vacation  (February  4th),  1841, 
deUvered  the  judgment  of  the  Court  : 

After  giving  the  substance  of  the  pleadings  and  the  charter  of 
Charles  I.,  his  Lordship  stated  the  result  of  the  evidence  for  the 
plaintiff,  as  at  p.  266,  ante.     He  then  continued  as  follows  : 

On  the  part  of  the  defendant,  after  a  notice  having  been  given  to 
produce  the  original  deed  creating  an  exemption  from  toll,  fimd  it 
not  being  produced,  secondary  evidence  of  its  contents  was  given  by 
a  copy  which  was  handed  up  to  us.  It  appears  to  be  an  indenture 
of  the  last  day  of  August,  1646,  between  George  Hall  of  the  one 
part,  and  WUliam  Marshall  and  three  others,  by  the  name  "of 
Easingwold"  and  '' bylawmen  *'  of  Easingwold,  on  behalf  of 
[  *42  ]  themselves  and  all  the  inhabitants  of  ^Easingwold  mentioned  in 
the  schedule  thereto  annexed,  by  and  with  the  consent  and  appro- 
bation of  all  the  said  inhabitants  of  Easingwold,  of  the  other  part. 
And,  after  reciting  &c.  (His  Lordship  here  stated  the  substance  of 
the  deed.)  That  deed  was  signed  by  130  or  140  inhabitants  of 
Easingwold,  and  signed  and  sealed  by  Marshall  and  the  three  other 
persons,  and  Uvery  of  seisin  given  of  part  of  the  premises  in  the 
name  of  the  whole  by  Marshall  and  the  three  other  persons,  by  and 
with  the  consent  of  the  inhabitants  within  named,  in  the  presence 
of  twelve  witnesses. 

My  brother  Paskb  was  of  opinion  that  the  said  deed  did  not 
(1)  37  E.  B.  387  (3  B.  &  Ad.  189,  200). 
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exempt  the  inhabitants  from  this  claim  for  stallage.     There  was  a    Lockwood 
question  as  to  part  of  the  evidence  to  be  left  to  the  jary,  which  is       wood. 
immaterial  as  to  this  point.     The  point  was  reserved  by  my  brother 
Parks  as  to  the  exemption  from  stallage,  with  liberty  to  tarn  it 
into  a  special  verdict  if  the  Court  thought  fit.     The  jury  found  a 
verdict  for  the  plaintiff,  damages  Is,,  as  far  as  relates  to  the  stallage. 

The  question  to  be  decided  as  to  the  effect  of  the  deed  by  which 
the  exemption  is  created  is,  whether  it  be  merely  an  exemption  from 
the  common  market  tolls,  or  whether  it  extends  also  to  stallage. 
The  words  of  the  grant  of  Charles  I.  are,  that  Hall  may  have  and 
hold  in  the  town  of  Easingwold  the  markets  and  fairs  there  men- 
tioned, together  with  a  court  of  pie-powder,  and  with  all  the  tolls 
and  profits  thereof  coming  and  arising ;  and  that  Hall  might  take 
such  tolls  and  profits  there  as  were  had  and  taken  in  the  town  of 
Thirsk.  We  will  first  consider  what  is  the  general  meaning  of  the 
word  **  toll  *'  as  applicable  to  fairs  and  markets. 

In  the  Second  Institute,  p.  220,  on  the  Statute  of  ^Westminster       [  *48  ] 
the  First  (1),  c.  81,  which  was  on  the  subject  of  outrageous  tolls. 
Lord  Coke  says  "  Toll  to  the  fair  or  market  is  a  reasonable  sum  of 
money  due  to  the  owner  of  the  fair  or  market,  upon  sale  of  things 
tollable  within  the  fair  or  market,  or  for  stallage,  piccage,  or  the  like." 

This  opinion  of  Lord  Coke  has  received  judicial  confirmation  in 
the  case  of  Bennington  v.  Taylor  (2),  which  was  an  action  of  tres- 
pass for  seizing  goods.  The  defendant  there  pleaded  that  the 
Dean  and  Chapter  of  the  Cathedral  Church  of  Peterborough  were 
seised  of  a  manor,  and  prescribed  for  a  fair,  and  to  have  and  take 
the  reasonable  toll,  to  wit,  among  other  things,  for  every  double  or 
large  stall  called  a  double  covered  stall,  and  for  the  ground  about 
and  near  the  stall  and  occupied  with  it.  Is. ;  and,  in  default  of  pay- 
ment upon  demand,  to  distrain  for  it.  Issue  was  joined  on  the 
prescription.  After  a  verdict  for  the  defendant,  several  exceptions 
were  taken  in  arrest  of  judgment.  The  prescription  was  that  the 
Dean  and  Chapter  had  a  reasonable  toll,  to  wit,  among  other  things, 
for  every  double  stall  &c.,  and  for  the  ground  and  soil  occupied  with 
it,  12^. :  and  toll  and  stallage  are  two  different  things  ;  and  there- 
fore all  that  comes  under  the  videlicet  is  repugnant  and  void.  But 
the  exceptions  in  this  case  were  not  allowed,  because  toll  may  well 
signify  stallage  as  a  general  word  for  such  duties  or  payments.  And 
Justice  Powell  cited  Hickman's  case(d),  where  it  is  said,  the  lord  of 

(1)  3  Edw.  I.  (3)  2  BoU.   Abr.   123,  tit.  Market 

(2)  2  Lutw.  1617.  (B),  pi.  2. 
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LocKwooD    the  manor  may  prescribe  to  have  the  eighth  part  of  a  bushel  of  com 

Wood.       in  four  bushels,  brought  to  market  in  the  manor,  by  name  of  toll, 

L  *44  ]       for  stallage,  sold  or  not  sold,  and  that  *that  is  a  good  prescription, 

although  it  be  to  have  it  in  specie.     There  were  other  objections 

made  to  the  plea,  which  were  overruled,  and  judgment  was  given  for 

the  defendant  by  the  whole  Court. 

In  the  course  of  the  argument  a  case  was  cited  from  Palmer  (i) 
which  was  a  qtu)  warranto  against  a  corporation  for  claiming  certain 
franchises  and  privileges ;  a  market  every  Monday ;  piccage, 
stallage,  toll,  &c. ;  they  pleaded  there  had  been  an  ancient  bridge 
near  the  town  which  had  been  repaired  time  out  of  mind  by  a 
fraternity  which  had  been  dissolved,  and  that  the  King,  in  con- 
sideration that  the  corporation  would  repair  the  bridge,  granted  to 
them  a  market  with  piccage  and  stallage,  toll  <&c.,  under  which 
&c. :  and  to  which  plea  there  was  a  demurrer,  which  was  argued  by 
several  counsel  on  both  sides  :  and,  although  a  great  deal  of  learning 
is  displayed  on  a  variety  of  matters  connected  with  fairs,  markets, 
piccage  and  stallage  and  tolls,  none  of  them  bear  on  the  present 
case  until  the  end  of  the  report,  when,  the  counsel  having  objected 
that  piccage  and  stallage  are  not  due  of  common  right,  and  therefore 
there  ought  to  have  been  a  sum  certain  for  them,  the  counsel  on  the 
other  side  answered  that  they  are  of  the  nature  of  toll,  and  a  dis- 
charge of  all  manner  of  toll  is  a  discharge  ol  piccage  and  staUage ; 
and  that  appears,  because,  in  a  grant,  by  the  words  cum  omnibus 
libei'tatibua  et  libeins  consuetudinibxis  (2),  piccage  and  stallage  are 
granted,  as  appears  by  a  charter  enrolled,  15  Bic.  II.,  by  a  grant  to 
the  Bishop  of  Salisbury,  1  Edw.  III.,  and  a  grant  to  the  Prince  of 
Wales,  5  Edw.  lY. :  and  this  case  is  stronger  because  the  piccage 
[  '45  ]  and  stallage  are  mentioned  ^by  special  name.  The  Court  gave  no 
judgment  as  to  the  point  now  under  discussion,  nor  could  they, 
because  piccage  and  stallage  are  distinctly  mentioned  in  the 
pleadings. 

Another  case  was  also  cited,  Heddey  v.  Weliwuse  (d)  to  show  that 
toll  and  stallage  were  different  things.  The  counsel  put  four  things 
for  the  consideration  of  the  Court:  but  the  Judges  only  decided  on 
one ;  that  toll  was  not  incident  to  a  fair  of  common  right,  and  that 
no  one  shall  have  toll  in  a  fair,  except  by  grant  or  prescription  ;  and, 

(1)  Rex  V.  Ctrrporaiion  of  Maiden-  (3)  Moore,  474;  S.  C.  Cro.  Eliz. 
head.  Palm.  76.  558,  591.     See,  as  to  this  case,  WHgM 

(2)  See  TheEarlo/Egremont  v.  Saul,  v.  BruuUr,  38  R.  E.  232  (4  B.  &  Ad. 
45  E.  E.  647  (6  Ad.  &  El.  924).  116,  117). 
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the  toll  there  not  being  by  grant  or  prescription,  they  shall  not  have     Lock  wood 

toll :  and,  note,  in  the  argument  of  this  case  the  Judges  held  that       wood. 

the  King  may  grant  toll  with  a  new  fair,  if  the  toll  be  reasonable 

and  not  excessive,  but  a  penny  for  a  beast  they  held  unreasonable : 

and  he  may  grant  pontage  and  murage  to  be  taken  by  him  who 

erects  a  new  bridge  or  wall,  because  it  is  for  the  ease  of  the  people ; 

but  that  toll  is  payable  of  common  right  only  for  live  cattle,  and  not 

for  victuals  or  other  wares  (rather  a  singular  position  perhaps) ;  that 

for  that  the  lord  is  satisfied  in  the  stallage  and  piccage :  and  they  held 

that  stallage  and  piccage  is  incident  to  the  soil ;  and  therefore,  if 

the  King  grants  a  market  with  toll  certain  to  one  and  his  heirs  to 

hold  in  land  which  is  borough  English,  and  the  grantee  dies,  the 

heir    at  common  law  shall  have  the  fair    and  market  and  the 

toll,  but  the  younger  son   shall  have  the  piccage  and  stallage  with 

the  soil. 

In  Brooke's  Abridgement  (i),  tit.  Toll,  pi.  2,  it  is  said  that  by 
common  law  a  man  shall  pay  toll  for  nothing  ^brought  into  a  fair       [  *46  ] 
but  for  things  sold ;  but  by  custom  he  may  pay  for  every  thing  brought 
into  the  fair,  and  he  shall  pay  for  his  place  and  his  stand  although 
he  sell  nothing. 

It  may  be  said  that  these  cases  in  Moore  and  Brooke's  Abridge- 
ment show  that  toll  and  stallage  are  different  things,  and  unless  the 
owner  of  the  fair  or  market  has  the  soil  either  as  freehold  or  in 
possession  he  cannot  claim  stallage.  But  the  question  here  is 
whether  a  grant  or  exemption  of  the  general  word  **  toll  "  is  suffi- 
cient to  exempt  from  market  toll  and  also  stallage.  The  first  was 
considered  in  Bennington  v.  Taylor  (2)  and  the  above  case  of  Heddey 
V.  Welhouse  (3)  and  the  case  in  RoUe's  Abridgement  (4)  were  cited  : 
the  Court  held  the  general  word  '^  toll  "  included  stallage  ;  and  we 
also  come  to  the  same  conclusion. 

Then  how  does  this  apply  to  the  present  case  ?  It  is  said  that  the 
manor  of  Easingwold  was  not  in  the  Grown  at  the  time  of  the  grant 
of  Charles  the  First :  and  we  think  that  quite  immaterial ;  the 
manor  being  or  not  in  the  Crown  could  not  affect  the  grant  of  the 
fair  or  market  unless  the  Crown  had  assigned  to  Hall  a  place  on  which 
to  hold  the  fairs  and  markets.  The  words  of  the  charter  are  with  the 
''  profits  thence  arising  and  proceeding ;  "  but  Hall  could  not  claim 
stallage  unless  he  had  a  place  to  hold  the  markets  and  fairs  either  by 

(1)  Part  2,  258  b.  658,  591. 

(2)  2  Lutw.  1517.  (4)  Hickman'9  case,  2  Boll.  Ab.  123, 

(3)  Moore,   474;    8.    C\   Ore.  Eliz.      tit.  Market  (B),  pi.  2. 
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LoGKwooD  gift  of  the  Grown,  or  by  having  the  manor  and  as  such  having  a 
Wood.  general  range  of  places  to  hold  the  fair  and  market,  or  by  having  land 
either  freehold  or  otherwise  in  it,  in  any  of  which  cases  he  could  claim 
[  '47  ]  stallage  at  whatever  time  after  the  charter  *of  the  Crown  he  should 
become  interested  in  the  lands.  If  be  never  was  so  interested,  he 
might  nevertheless  hold  the  fairs  and  markets  on  land  belonging  to 
other  persons  by  their  mere  sufferance  and  permission  (i)  :  but  unless 
he  had  the  actual  possession  of  it  he  could  not  claim  stallage.  But, 
if  at  any  time  after  the  charter  of  the  Grown  he  should  become 
seised  in  fee  of  any  land,  and  hold  his  fair  and  market  there,  he 
might  grant  an  exemption  as  well  of  common  market  toll  as  of 
stallage,  which  would  bind  those  who  claimed  the  land  under  him. 
The  deed  of  1646  explains  the  relative  situation  in  which  all 
these  parties  stood.  We  collect  from  the  deed  that  the  inhabitants 
of  Easing  wold  were  the  beneficial  owners  of  the  market  place  and 
premises  adjoining ;  but  as  inhabitants  they  could  have  no  le^^al 
interest ;  the  powers  of  ownership  were  exercised  by  the  public 
officers  of  the  town  with  their  assent ;  the  bargain  is  then  entered 
into  by  them  and  Hall,  that,  for  the  reasons  and  under  the  circum- 
stances stated  in  the  deed,  they  should  convey  the  market  place  and 
premises  adjacent  to  Hall,  and  he  in  return  should  grant  them  the 
exemption  mentioned  in  it.  Then,  to  carry  this  arrangement  into 
effect,  the  bye-lawmen  with  the  assent  of  180  or  140  inhabitants 
enfeoff  Hall  of  this  market  place  and  the  adjoining  premises,  and 
livery  of  seisin  is  given.  We  say  enfeoff,  because  the  words  "  give 
and  grant  '*  to  a  man  and  his  heirs  are  of  the  same  effect  as  the 
word  '*  enfeoff;"  and,  according  to  Go.  Litt.  9  a.,  they  are  more 
ancient  words  to  denote  a  conveyance  than  the  word  "  enfeoff." 
See  also  upon  this  point  Stnmpe  v.  Burgesse  (2).  The  inhabitants 
[  *48  ]  of  ^Easingwold  must  certainly  have  meant  that  if  they  were  to  have 
an  exemption  at  all  they  were  to  have  it  for  a  charge  which  arose 
out  of  the  land  they  had  given  up  to  Hall,  and  which  they  had 
retained  in  their  own  possession,  and  which  would  have  relieved 
them  from  the  payment  of  stallage  themselves,  and  would  also 
entitle  them  to  claim  a  compensation  from  Hall  for  the  privilege  of 
holding  his  fairs  and  markets  there. 

Although  such  may  have  been  the  intention  of  the  inhabitants  of 
Easingwold,  has  that  been  carried  into  effect  ?  The  recital  in  the 
deed  states  that  Hall  was  to  grant  to  the  inhabitants  of  Easingwold 

(1)  See  Attorney-Qeneral  v.  Hi/nier      Q.  B.  231,  235.— A.  G. 
(1884)  14  Q.  B.  D.  254,  264,  54  L.  J.  (2)  2  EolL  Eep.  73. 
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a  free  market  for  all  manner  of  cattle  and  commodities  whatever,  Lookwood 
without  paying  any  manner  of  toll :  and  the  grant  of  exemption  in  wood. 
the  latter  part  of  the  deed  is,  that  the  inhabitants  and  their  heirs 
and  assigns '' shall  have  a  free  market  within  the  said  town  of 
Easingwold,  to  buy  and  sell  all  manner  of  cattle  and  commodities 
whatsoever,  toll  free,  in  as  ample  manner  and  form  as  the  said 
George  Hall  hath  it  by  the  recited  letters  patents  from  his  Majesty, 
without  the  lawful  let"  of  him  or  any  other.  The  toll  which  Hall 
had  under  the  letters  patent  we  are  of  opinion,  as  we  have  expressed 
before,  included  stallage ;  that  is,  although  he  had  it  not  at  the 
time  of  the  grant  from  the  Crown  from  the  want  of  his  having  the 
land  where  the  markets  and  fairs  were  held,  yet  he  would  have  the 
right  to  the  stallage  when  he  got  the  land  ;  and,  as  the  accession  of 
the  land  to  Hall  and  the  grant  of  exemption  by  him  were  simul- 
taneous acts  by  the  same  deed,  founded  on  the  consideration  there 
mentioned,  we  think  it  has  the  same  effect  as  if  he  had  acquired  the 
market  place  &c.,  at  the  time  prior  to  the  grant  of  exemption 
including  stallage. 

And,  as  the  plaintiff  in  this  case  claims  under  Hall,  in  the  view  [  49  ] 
we  have  above  taken  of  the  case  we  should  have  thought  the  rule 
should  be  made  absolute  to  enter  a  verdict  for  the  defendant ;  but, 
in  showing  cause  against  this  present  rule,  the  counsel  for  the 
plaintiff  contended  that,  if  the  effect  of  the  deed  was  to  grant 
exemption  to  the  inhabitants  of  Easingwold  generally,  they  were 
not  such  a  description  of  persons  as  could  claim  the  exemption  as 
such,  and  that,  on  the  other  hand,  if  the  effect  of  the  deed  was  not 
to  grant  exemption  to  the  inhabitants  generally,  but  was  confined 
to  the  persons  whose  names  were  mentioned  in  the  schedule,  their 
heirs  and  assigns,  there  was  no  evidence  that  the  defendant  was 
either  heir  or  assign  of  any  of  those  persons.  None  of  these  points 
were  considered  at  the  trial.  As  this  application  is  not  for  a  new 
trial,  but  for  a  verdict  to  be  entered  for  the  defendant,  the  plaintiff 
has  a  fair  ground  to  contend  that  he  has  a  right  to  the  opinion  of 
the  Judge  at  the  trial  on  matter  of  law,  and  of  a  jury  as  to  the 
matters  of  fact,  which  may  arise  out  of  this  question :  and  therefore 
we  think  we  cannot,  in  the  present  state  of  things,  direct  that  a 
verdict  should  be  entered  for  the  defendant,  but  that  there  ought  to 
be  a  new  trial. 

Rule  absoltUe  for  a  new  trial. 
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IN  THE   EXCHEQUEll  CHAMBER. 


(Error  from  the  Queen's  Bench.) 
1844.  LOCKWOOD   V.    WOOD. 

[  ^  ]  See  head-note,  p.  265,  ante. 

This  cause  was  again  tried,  before  Lord  Denman,  Gh.  J.,  at  the 
Yorkshire  Summer  Assizes,  1841 ;  when  his  Lordship  directed  a 
verdict  for  the  defendant ;  upon  which  direction  a  bill  of  exceptions 
was  tendered. 

The  bill  stated  that  the  plaintiff  gave  in  evidence  the  grant  by 
letters  patent  of  6th  August,  15  Car.  I.,  (which  were  set  out  in  the 
original  Latin) ;  and  also  gave  evidence  that  the  manor  and  lands 
of  Easingwold  did  not,  at  the  time  of  making  the  grant,  or  at  any 
time  since,  belong  to  the  Crown :  that  he  further  proved  deeds  of 
conveyance  of  the  market,  fair,  market  place,  lands,  edifices  and 
buildings  to  himself  and  his  heirs,  tracing  the  title  in  fee  simple 
from  1757,  and  gave  evidence  of  ownership  by  the  parties  to  whom 
the  conveyances  were  respectively  made.  The  bill  of  exceptions 
then  alleged  that  the  counsel  for  Lockwood  also  called  ''  witnesses 
who  proved  (among  other  things)  the  receipt  and  perception,  as  far 
back  as  living  memory  went,  by  the  said  W.  Lockwood  and  those 
under  whom  he  claimed,  of  tolls,  and  stallage,  or  a  compensation 
for  the  liberty  of  placing  stalls  and  other  things  on  the  ground  and 
soil  of  such  market  on  the  days  when  such  market  and  fairs  were 
holden,  from  divers  persons  not  being  inhabitants  of  the  township 
and  manor  of  Easingwold  ;  and  that  the  same  did  not  exceed  the 
[  *6i  ]  ^payments  for  tolls  and  stallage,  respectively,  which  had  been  and 
were  received  in  the  market  of  Tbirsk."  That  Lockwood's  counsel 
also  called  witnesses  "  who  gave  evidence  that  payments  had  from 
time  to  time  been  made  to  the  owners  of  the  market  place  of 
Easingwold,  by  inhabitants  of  Easingwold,  for  whom  such  owners 
provided  stalls,  set  up  by  such  inhabitants  in  the  market  place  on 
market  days  and  fair  days,  such  payments  being  proportioned  to  the 
length  of  the  stall,  but  being  three  or  four  times  as  much  on  fair 
days  as  on  market  days ;  which  stalls  were  kept  and  taken  care  of 
for  them  by  the  owners  of  the  market  place  in  the  toll  booth  in  the 
intervals  between  market  days  and  fair  days  ;  and  that  such  persons 
kept  their  own  places  in  the  market  place  and  paid  more  for  some 
situations  than  others."      That  the  counsel  for  Lockwood  also 
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proved  that  stallage  had  been  demanded  of  Wood,  and  payment    logkwood 
refused  by  him.  Wood. 

The  bill  farther  stated  that  the  defendant's  counsel  produced  the 
deed  of  Slst  August,  1646,  which  was  set  out,  with  the  schedule  of 
names,  as  stated  in  the  judgment  of  the  Court  of  Queen's  Bench. 
*'  And  on  which  said  deed  was  indorsed  a  memorandum  of  livery 
and  seisin  of  the  house  called  the  Court  House  therein  named,  in 
the  name  of  all  the  premises  therein  mentioned,  in  these  words,  to 
wit,  *  sealed  and  delivered,  and  also  quiet  and  peaceable  possession 
and  livery  and  seisin  given  to  the  within  named  George  Hall  of  the 
house  called  the  Court  House,  in  name  of  all  the  premises  within 
written,  by  the  within  named  William  Marshall,  Bichard  Beynolds 
the  younger,  John  Lindsey  the  younger,  and  John  Cowpland,  by 
and  with  the  consent  of  the  inhabitants  within  named,  the  day 
and  year  *within  written,  in  the  presence  of  us  whose  names  are  [  *o2  ] 
sabscribed.'  And  thereunder  were  certain  names  subscribed.  And 
it  was  further,  among  other  things,  proved  that  the  said  markets  of 
Easingwold  had,  from  as  far  back  as  living  memory  went,  been,  and 
were,  held  in  the  place  named  in  the  said  deed  for  the  holding  of 
sach  markets,  the  same  being  an  open  and  unenclosed  public  place, 
partly  paved,  in  the  town  of  Easingwold,  as  described  in  the  said 
deed :  and  that  the  said  toll-house  or  booth,  during  all  the  time 
aforesaid,  had  been  and  then  was  used  by  the  inhabitants  of 
Easingwold  for  the  public  meetings  of  the  said  town  when  occasion 
required :  and  no  evidence  was  given  of  the  payment  of  any  rent 
or  acknowledgment  for  such  use  of  the  same ;  the  key  of  the  said 
booth  being  kept  by  the  said  W.  Lockwood  and  those  under  whom 
he  claimed,  who  had  sometimes  let  the  use  of  the  booth  as  a 
Dissenters'  meeting  room,  as  a  place  for  public  exhibitions,  and  for 
other  purposes,  and  received  rent  or  payment  for  such  uses  of  the 
booth.  It  was  proved  that  part  of  the  space  below  the  booth  was 
ased  by  the  said  W.  Lockwood,  and  those  under  whom  he  claimed, 
as  a  place  for  the  deposit  of  stalls  let  out  to  hire  by  them  to  be  used 
on  market  days  and  fair  days  for  exposing  goods  to  sale  thereon  in 
such  market  place  by  persons  requiring  the  use  of  such  stalls  for 
that  purpose.  It  was  proved  that  another  part  of  the  space  below 
was  used  as  a  saddler's  shop,  and  that  the  rents  of  that  shop,  and 
of  certain  shambles  and  other  buildings  standing  on  the  said  market 
place,  had  been  received  by  the  said  W.  Lockwood  and  those  under 
whom  he  claimed,  and  the  repairs  of  the  booth  and  the  market 
place  done  by  him  and  those  through  whom  he  claims ;  and  that 


280  1844.    EX.  CH.     6  Q.  B.  52—54.  [b.r. 

LoGKwooD  the  said  James  Wood  was,  and  *had  been  for  twelve  years  last  past, 
Wood.  ^^  inhabitant  of  the  said  town  and  manor  of  Easingwold,  and  the 
[  *53  ]  occupier  of  a  small  house  and  farm  there  within  the  said  tow^n  and 
within  the  manor  of  Easingwold.  But  no  evidence  was  given,  and 
it  was  admitted  by  the  counsel  for  the  said  James  Wood  that  he 
could  give  no  evidence,  to  connect  the  said  J.  Wood  with  the  said 
deed,  nor  to  prove  him  to  be  heir  or  assignee  of  any  of  the  persons 
named  in  the  said  deed,  except  the  proof  of  the  fact  that  he  had 
been,  and  was,  such  inhabitant,  and  such  occupier  of  the  said  house 
and  farm :  but  no  evidence  was  given  that  the  same  had  ever 
belonged  to,  or  been  occupied  by,  any  of  the  persons  named  in  the 
said  deed  or  the  schedule  thereto.  And  it  was  also,  among  other 
things,  in  evidence,  on  the  part  of  the  said  J.  W^ood,  that  the 
inhabitants  of  Easingwold,  from  as  far  as  living  witnesses  could 
recollect  continually  hitherto,  had  used  and  enjoyed  the  said 
market  to  buy  and  sell  all  cattle  and  commodities  whatsoever  toll 
free.  And  the  counsel  for  the  said  J.  Wood  also  called  divers 
witnesses  who  gave  evidence  that,  from  as  far  back  as  such 
witnesses  could  recollect,  continually  hitherto,  inhabitants  of 
Easingwold,  providing  and  keeping  their  own  stalls  used  by  them 
on  the  market  place  for  buying  and  selling  all  manner  of  com- 
modities  there,  had  made  no  payments  to  the  owners  of  the  market 
place  for  the  use  or  occupation  of  the  market  by  such  stalls,  nor 
any  other  payments  whatsoever;  and  that,  in  several  instances 
before  the  present  claim,  claims  for  stallage  had  been  made  by  the 
owners  of  the  market  place  from  such  inhabitants,  and  in  all  those 
instances  such  claims  had  been  resisted,  and  had  not  been  persisted 
[  *54  ]  in,  such  inhabitants  claiming  to  ^use  the  market,  and  place  their 
own  stalls  there,  free  from  all  manner  of  payments." 

The  bill  then,  after  stating  the  points  pressed  upon  the  Lobd 
Chief  Justicb  by  the  respective  counsel,  described  his  Lordship^s 
ruling  upon  them  as  follows:  ''And  the  said  Chief  Justice  did 
then  and  there  declare  his  opinion  to  the  jury  aforesaid,  that  the 
right  to  stallage  was  in  the  nature  of  rent,  and  that  the  owner  of 
land  was  entitled  thereto,  unless  prevented  by  particular  circum- 
stances ;  that,  in  this  case,  George  Hall,  the  grantee  of  the  market, 
had  no  title  to  the  land  but  by  the  charter,  and  by  the  deed  put  in 
on  behalf  of  the  said  James  Wood ;  that  the  land  and  soil  of  the 
market  place  vested  in  him  the  said  George  Hall,  with  an  exemption 
of  the  inhabitants  of  Easingwold  from  any  sort  of  payment  for  the 
use  of  the  said  market  and  market  place ;  that  he,  the  said  Chief 
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Justice,  was  of  opinion  that  stallage  was  included  within  the  terms  lockwood 
of  the  said  exemption ;  and  that  the  said  J.  Wood,  an  inhabitant  y^^oo 
of  the  town  of  Easingwold,  was  entitled  to  such  exemption.  And 
the  said  Chibf  Justice  therefore  directed  the  said  jury  that  the 
said  deed  and  matters  aforesaid  were  a  bar  to  the  said  action  of 
the  said  William  Lockwood,  and  directed  the  said  jury  to  give  their 
verdict  for  the  said  J.  Wood.  Whereupon  the  said  counsel  for  the 
said  William  Lockwood  did  then  and  there,  on  the  behalf  of  the 
said  W.  L.,  except  to  the  aforesaid  direction  and  opinion  of  the 
said  Chief  Justice,  and  insist  that  the  said  deed  and  matters 
aforesaid  were  no  bar  to  the  said  action,  and  that  the  said  W.  L. 
was,  upon  the  evidence  aforesaid,  notwithstanding  the  said  deed 
and  matters  aforesaid  proved  by  the  counsel  for  the  said  J.  Wood, 
entitled  to  a  verdict  for  the  amount  of  the  value  of  stallage  afore- 
said for  the  ^aforesaid  use  of  the  aforesaid  market  place  by  the  said  [  *55  ] 
James  Wood."  And  that  the  jury  found  a  verdict  for  the  defendant 
Wood,  under  the  above  direction. 

Judgment  having  been  entered  for  the  defendant  in  the  Court  of 
Queen's  Bench,  error  was  brought  in  the  Exchequer  Chamber. 
The  case  was  argued  in  Trinity  vacation,  1848  (i) ,  before  Tindal,  Ch.  J., 
Coltman,  Erskine  and  Maule,  J  J.,  and  Parke,  B.,  and  in  Michaelmas 
vacation,  1848  (2),  before  Tindal,  Ch.  J.,  Coltman,  Erskine  and 
Maule,  JJ.,  and  Gurney,  B. 

Erie,  for  the  plaintiff  in  error  (the  plaintiff  below) : 

The  inhabitants,  as  such,  could  not  take  by  the  deed.  They  are 
not  incorporated  ;  and  it  is  not  shown  that  the  parties  now  insisting 
on  the  grant  are  privies  to  the  original  parties.  **  The  parishioners 
or  inhabitants,  or  probi  homines  of  Dale,  or  the  churchwardens,  are 
not  capable  to  purchase  lands  :  "  Co.  Litt.  8  a.  Such  a  privilege 
might  exist  by  custom,  but  not  by  grant,  for  it  cannot  be  prescribed 
for:  Day  v.  Savadge  (3),  first  point;  and  prescription  supposes  a 
grant.  And,  conformably  with  this  rule,  in  the  case  of  custom,  the 
right  must  be  laid  in  the  land ;  in  that  of  prescription  or  grant,  it 
must  be  laid  in  the  persons :  Oateward's  case  (4).  It  seems  to  have 
been  otherwise  where  the  grant  proceeded  from  the  Crown :  but 
that  was  because  a  grant  from  the  Crown  to  the  inhabitants  of  a 
place  made  them  a  corporation,  eo  intuitu  only  ;    *  Anonymous  (5)       [  •56  ] 

(1)  June  17th.  (3)  Hob.  85  (6th  ed.). 

(2)  November  27th.  The  argument  (4)  6  Co.  Eep.  69  b ;  8.  C„  as  Smith 
was  taken  before  five  Judges,  by  con-      v.  Oatewood,  Cro.  Jac.  162. 

sent  of  counsel,  on  each  day.  (6)  1  Dyer,  100  a,  pi.  70. 
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LooKwooD  case  in  Dyer.  In  Com.  Dig.  Capacity  (B  1),  the  doctrine  laid  down 
Wood.  in  Co.  Litt.  8  a,  is  adopted.  In  an  Anonymous  (i)  case  in  the  Year 
Book  of  Henry  IV.  it  is  laid  down :  "  Si  terre  soit  done  parochianis 
talis  Ecclesia  ad  inveniendum  unum  presbiterum  vel  hujasmodif  Ac. 
le  done  ne  vault  riens,  par  ceo  que  il  n*ad  ascun  chose  corporate, 
que  puit  prender  estate."  It  cannot  be  said  that  this  grant  is  to 
operate  by  way  of  exception  from  the  thing  granted ;  for  it  does  not 
appear  that  the  inhabitants,  as  such,  ever  possessed  the  land.  And 
an  exception  can  only  be  of  part  of  what  is  granted ;  and  therefore 
an  incorporeal  easement  cannot  arise  by  way  of  an  exception  out  of 
a  grant  of  land :  Doe  d.  Douglas  v.  Lock  (2).  Nor  can  this  distinct 
privilege  be  a  reservation :  it  is  a  new  grant :  Wickham  v.  Hawker  (s). 
(He  then  argued  as  to  the  effect  of  the  words  of  the  grant, 
supposing  it  valid :  but  on  this  point  it  is  sufficient  to  refer  to  the 
arguments  in  the  Court  below  (4).) 

KnowleSy  contra : 

As  to  the  first  point.  The  modern  law  is  laid  down  in  the 
authorities  cited.  But  anciently  the  doctrine  was  not  so  strict. 
A  custom  might  originate  in  a  grant.  In  Fitch  v.  RawUng  (6)  it 
was  held  that  a  custom  for  all  the  inhabitants  of  a  parish  to  play  at 
[  *57  ]  all  lawful  sports  in  the  close  of  A.  was  good  :  and  Heath,  J.  ^said 
that  the  lord  might  have  granted  such  a  privilege  before  the  time 
of  memory.  In  Rex  v.  Mashiter  (6)  it  was  granted  by  charter  to  the 
inhabitants  of  a  manor  that  they  might  elect  a  justice.  In  Tyson  v. 
Smith  (7)  it  certainly  appears  to  have  been  intimated  from  the 
Bench,  during  the  argument  (8),  that  a  custom  could  not  originate 
in  a  grant,  for  that  a  grant  would  make  a  prescription.  But  that 
seems  to  go  too  far.  And  the  authorities  cited  on  the  other  side  do 
not  relate  to  an  easement :  they  show  only  that  an  interest  in  land 
cannot  pass  to  inhabitants  as  such.      That  is  the  language  in 

(1)  YearB.  M.  lOHen.  IV.  fol.  3B.,  usage,  or  other  extrinsic  matter) 
pi.  5.  Withnell  v.   Oartham,  3  R.  R.  218  (6 

(2)  41  R.  R.  496  (2  Ad.  &  El.  705,  T.  R.  388) ;  Bex  v.  Mashiter,  45  R.  K. 
743).  433  (6  Ad.  &    El.   153) ;    Jrwiaon   ▼. 

(3)  7  M.  &  W.  63 ;  and  see  The  Dyson,  9  M.  &  W.  541 ;  Mowley  v. 
Durham  and  Sunderland Bailway  Com^  Motteux,  10  M.  &  W.  533. 

pany  v.  Walker,  57  R.  R.  842  (2  Q.  B.  (5)  3  R.  R.  425  (2  H.  Bl.  393). 

940).  (6)  45  R.  R.  433  (6  Ad.  &  El.  153). 

(4)  The  following  additional  autho-  (7)  48  R.  R.  639  (9  Ad.  &  El.  406), 
rities  were  cited :  Lord  Middleton  v.  in  Exch.  Ch. ;  affirming  the  judgment 
Lambert,  40  R.  R.  309  (1  Ad.  &  El.  of  the  Court  of  Q.  B.,  Ty»on  v.  Smith, 
401) ;  and  (chiefly  as  to  the  propriety  6  Ad.  &  El.  745. 

of  explaining  the  deed  by  evidence  of  (8)  48  R.  R.  548  9  Ad.  &  El.  417). 
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CJo.  Litt.  8  a.     Day  v.  Savadge  (i)  contains  nothing  inconsistent    Lockwood 
with  this:   the  language  there  used  shows  only  that  a  plea  of       wood. 
discharge  by  freemen  generally  must  be  by  way  of  custom,  not 
prescription.     The  e£fect  of  Smith  v.  Gatewood  (2)  is  that  inhabitants, 
unless  incorporated,  cannot  prescribe  for  profit,  but  may  prescribe 
for  easement.     This  is  an  easement.     The  Anonymous  (3)  case  in 
Dyer   applies  only   to  grants   of  land.      In   Itex  v.   Mashiter  (4) 
LiTTiiBDALE,  J.  Said,   of  the   word  "inhabitants,"  that  **in  the 
grant  of  a  way  over  a  field  to  church  it  would  extend  to  all  persons 
in  the  parish."     In  Abbot  v.  Weekly  (6)  the  Court  seems  to  have 
doubted  whether  an  easement  for  all  the  inhabitants  of  a  vill  to 
dance  in  the  plaintiff's  close  was  laid  ill,  though  pleaded  by  way  of 
prescription.     In  FoxaM  v.  V enables  (6)  a  question  arose  whether 
inhabitants  could  prescribe  for  matter  of  interest,  or  could  *do  so       [  •ss  ] 
only  in  the  case  of  an  easement :  there  the  Court  appears  to  have 
been  divided.     Afterwards,  in  Baker  v.  Brereman  (7),  all  the  Court 
held  'Uhat  inhabitants  may  allege  prescription  for  a  way  to  a 
church  or  market,  which  are  of  necessity,  and  in  matter  of  discharge, 
as  in  modo  decimandi,  or  to  be  quit  of  toll ;  but  not  in  matter  of 
profit  or  charge  in  another  soil."     That  case  is  precisely  in  point. 
Sheltan  v.  Montagm  (8)  is  to  the  same  effect :   and  there  the  Court 
collected  that  the  prescription  set  up  (for  a  modus)  was  matter  of 
discharge.      But,  further,  the   inhabitants   here   may  well   have 
excepted  something  to  which  they  had  a  right  out  of  the  grant  to 
Hall.     Hall  would  be  estopped  from  denying  that  they  had  not  a 
right  in  what  they  granted  to  him,  or  what  they  professed  to  except 
as  part  of  the  same  thing.     Or  the  grant  of  the  privilege  may  be 
treated  as  a  condition  under  which  Hall  took.     And  it  may  even 
be  contended  that  the  defendant  may  represent  some  of  the  indi- 
viduals who  were  parties  to  the  deed,  though  the  mesne  assignments 
were  not  traced.     (He  also  argued  on  the  other  points  (9).) 

Erle^  in  reply : 

This  professes  to  be  a  grant;  it  has  not  the  character  of  a 
discharge :  and  the  only  question  is,  whether  it  could  operate  to 
transfer  from  Hall  to  the  inhabitants  at  large  that  which  he  took 
by  the  grant  from  the  Crown.     The  cases  cited  on  the  other  side 

(1)  Hob.  85.  (5)  1  Lev.  176. 

(2)  Cro.  Jac.  152;  *S.    C.  as  Gate-  (6)  Cro.  Eliz.  180. 
ioar^9  case,  6  Co.  Eep.  59  b.  (7)  Cro.  Car.  418. 

(3)  1  Dyer,  100  a,  pi.  70.  (8)  Hob.  118. 

(4)  15  E.  R.  433  (6  Ad.  &  El.  165).  (9)  See  p.  282,  note  (4),  ante. 


284  1844.    EX.  CH.    6  Q.  B.  58—60.  [b.r. 

LooKwooD  show  little  more  than  the  anxiety  of  the  Courts  to  support, 
Wood.  qmcunque  via,  what  appeared  to  have  prevailed  for  a  long  time. 
[  •BS  ]  Some  of  the  decisions  relate  to  matter  *8ui  generis.  Thus  Shelton  v. 
Montague  {i)f  though  said  to  rebate  to  a  discharge,  in  fact  arose 
upon  the  question  what  the  parson  was  to  receive.  Baker  v. 
Brereman  (2)  related  to  a  way,  which  may  be  dedicated  to  the 
public.  As  to  title  in  the  defendant  through  parties  to  the  deed, 
no  proof  of  such  a  fact  was  offered. 

TiNDAL,  Ch.  J.,  in  last  Easter  Term  (April  28,  1844),  delivered  the 
judgment  of  the  Court  : 

This  was  a  bill  of  exceptions  tendered  by  the  plaintiff  below  (who 
is  also  the  plaintiff  in  the  court  of  error)  against  the  direction  of 
Lord  Denman  at  the  trial  of  the  cause  at  the  Assizes  holden  for  the 
county  of  York,  in  the  autumn  of  the  year  1841.  The  plaintiff 
declared  in  debt  for  stallage  duties  due  and  payable  to  him  as  the 
proprietor  of  a  certain  market  and  market  place  in  the  county  of 
York,  to  which  declaration  the  defendant  pleaded  the  plea  of 
"Never  indebted." 

At  the  trial,  the  plaintiff  gave  evidence  (amongst  other  things)  of 
the  grant,  by  King  Charles  the  First,  in  the  fifteenth  year  of  his 
reign,  to  one  George  Hall  and  his  heirs,  of  a  weekly  market  and 
two  fairs  in  the  year  at  Easingwold,  in  the  county  of  York,  with 
certain  specified  tolls  and  profits  :  he  also  proved  the  seisin  in  fee 
of  the  plaintiff  in  the  said  market  and  fairs  and  the  tolls  and  profit-s 
thereof,  and  the  seisin  of  the  plaintiff  in  his  demesne  as  of  fee  of 
the  soil  and  freehold  of  the  market  place  at  Easingwold,  and  the 
user  of  the  market  by  the  defendant  by  placing  a  stall  upon  the 
market  place  on  several  market  days;  the  defendant  being,  as 
proved  by  the  plaintiff,  an  inhabitant  of  the  township  of  Easingwold. 
[  60  J  The  defendant,  on  the  other  hand,  gave  in  evidence  a  certain 

deed,  bearing  date  the  Blst  August,  1646,  being  made  between  the 
said  George  Hall,  the  grantee  of  the  said  market,  of  the  one  part, 
and  four  persons  therein  named  of  the  other  part,  who  are  therein 
described  as  **  of  Easingwold,"  "yeomen,  and  byelawmen  for 
this  present  year  1646  for  the  said  town  of  Easingwold,  on  the 
behalf  of  themselves  and  all  the  inhabitants  of  Easingwold  afore- 
said mentioned  in  a  schedule  hereunto  annexed,  by  and  with  the 
consent  and  appointment  of  all  the  said  inhabitants  of  Easingwold 
aforesaid ; "  the  schedule  thereto  annexed  being  headed  with  the 
(1)  Hob.  118.  2^  Cio.  Car.  418. 
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\7ord8  "  Inhabitants  of  EaBingwold/'  and  containing  considerably    logkwood 
more  than  one  hundred  names  subjoined  thereto.     By  that  deed       w<^d. 
the   foar  byelawmen  and  the  rest  of  the  inhabitants  do  give  and 
grant  to  George  Hall,  his  heirs  and  assigns  for  ever,  (amongst  other 
things)  the  market  place  at  Easingwold,  as  described  therein  by 
certain  metes  and  bounds.     And  the  said   George  Hall   thereby 
covenants  (amongst  other  things)  that  the  four  byelawmen  **  and 
the  rest  of  the  inhabitants  aforesaid,  their  heirs  and  assigns  for 
ever,  shall  have  a  free  market  within  the  said  town  of  Easingwold, 
to  buy  and  sell  all  manner  of  cattle  and  commodities  whatsoever, 
toll  free,  in  as  ample  manner  and  form  as  the  said  George  Hall 
hath  it  by  the  recited  letters  patents."     There  is  upon  the  back  of 
the  deed  an  indorsement  of  livery  and  seisin  having  been  given  to 
George  Hall  of  the  premises  described  in  the  deed  by  the  four  bye- 
lawmen by  and  with  the  consent  of  the  inhabitants  within  named. 

It  is  unnecessary  to  advert  to  any  other  part  of  the  evidence  given 
by  the  defendant  at  the  trial,  as  the  whole  question  which  has  been 
raised  before  us  turns  *upon  the  legal  effect  and  operation  of  that  [  •ei  ] 
deed.  At  the  trial  the  defendant's  counsel  insisted  that  the  deed 
and  other  matters  given  in  evidence  amounted  to  a  bar  of  the 
plaintiff's  claim ;  whilst  the  plaintiff's  counsel  on  the  other  hand 
insisted  that  the  deed  contained  a  grant  of  an  exemption  from 
tolls  only,  and  not  from  stallage,  and  that  stallage  was  not 
included  in  the  terms  of  the  grant;  and  further  insisted  that, 
even  if  stallage  was  included  within  the  terms  of  the  exemption, 
the  defendant,  not  being  one  of  the  grantees,  nor  the  heir  or  assignee 
of  any  of  the  grantees  therein  named,  could  not  take  the  benefit 
thereof  as  an  inhabitant  of  Easingwold,  as  such  inhabitants  were 
not  incorporated ;  and  therefore,  he  contended,  that  the  deed  ought 
not  to  be  admitted  as  a  bar  to  the  plaintiff's  right  of  action.  The 
Lord  Chief  Justice  thereupon  told  the  jury  that  he  was  of  opinion 
that  stallage  was  included  within  the  terms  of  the  exemption, 
and  that  the  defendant,  as  an  inhabitant  of  the  town  of  Easing- 
wold, was  entitled  to  such  exemption,  and  directed  the  jury  that 
the  deed  and  matters  aforesaid  were  a  bar  to  the  plaintiff's  action. 
The  plaintiff's  counsel  then  excepted  to  each  of  those  points  so 
ruled  by  the  Lobd  Chief  Justice  ;  and  the  question  before  us  is 
whether  such  ruling  as  to  both  those  points  is  or  is  not  consistent 
with  law. 

It  is  to  be  observed  that  the  present  cause  had  been  already,  in  a 
former  stage  of  the  proceedings,  before  the  Court  of  Queen's  Bench 
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LocKwooD  upon  a  motion  for  a  new  trial,  and  that,  upon  the  arguments 
Wood.  brought  before  the  Court  on  that  occasion,  the  same  two  points 
were  made  by  the  counsel  for  the  plaintiff  below,  which  form  the 
ground  of  the  present  exceptions ;  and  that  the  Court  of  Queen's 
[  •62  ]  Bench,  after  time  taken  to  consider,  in  a  very  learned  ^judgment,  in 
which  the  principal  authorities  are  reviewed  and  discussed,  declared 
their  opinion  upon  the  first  point  to  be,  that  the  exemption  from  toll 
mentioned  in  the  deed  included  an  exemption  from  stallage  also. 
After  that  judgment  it  is  unnecessary  for  us  to  say  more  than  that 
we  entirely  concur  therein,  and  in  the  reasonings  by  which  it  is  sup- 
ported ;  and  consequently  we  hold  that  the  exception  first  tendered 
to  the  direction  of  the  learned  Judge  at  the  trial  is  untenable. 

With  regard  to  the  second  point,  viz.  whether  the  inhabitants  of 
Easingwold  could  claim  an  exemption  from  stallage  under  the 
description  contained  in  the  deed,  the  Court  of  Queen's  Bench 
appear  to  have  studiously  abstained  from  giving  any  opinion ;  and 
both  that  Court  and  the  Lord  Chief  Justice  at  the  trial  have  been 
desirous  that  such  questions  should  be  put  upon  the  record  for  the 
purpose  of  a  more  formal  discussion ;  which  has  accordingly  been 
done  by  the  course  taken  at  the  trial.  And  we  therefore  proceed  to 
consider  this  second  ground  of  objection,  as  one  which  is  altogether 
open,  and  unfettered  by  the  authority  of  the  Court  below. 

And  upon  this  point  we  are  of  opinion  that,  under  the  grant  in 
question,  a  modern  grant,  not  made  by  the  Crown  but  by  a  subject, 
inhabitants  cannot  take  by  that  name  or  description  such  an  ease- 
ment as  that  which  is  now  under  consideration,  that  is,  a  right  to 
place  their  stalls  on  market  days  in  alieno  solo  without  making  any 
payment  for  the  same. 

It  was  admitted,  on  the  argument  before  us,  that  inhabitants 
cannot  take  land  by  that  description  in  a  modern  deed.  Indeed 
the  authority  of  Co.  Litt.  3  a,  is  express  to  that  point.  For, 
although  it  is  added  there,  apparently  by  way  of  exception,  ''  unless 
[  •63  ]  it  were  in  ancient  ♦time  when  such  grants  were  allowed,"  yet  that 
exception  would  probably  be  found  to  be  confined  to  grants  by  the 
Crown,  and  to  stand  upon  the  reason  stated  in  Dyer's  Rep.  100  a  (i), 
that,  if  the  Queen  grants  land  by  her  charter  to  her  good  men  of 
the  town  of  Islington,  without  saying  to  them  and  their  heirs,  or 
to  them  and  their  successors,  rendering  a  rent,  it  is  a  good  cor- 
poration perpetual,  to  that  extent  only  and  no  other,  because  that 
a  rent  is  reserved,  &c.    But  the  argument  on  the  part  of  the 

(1)  Anofi.  1  Dyer,  100  a,  pi.  70. 
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defendant  is,  that  the  present  grant  is  not  the  grant  of  land  but  of    Logkwood 
an  easement  only,  or  an  exception  or  discharge,  and  that  such  an       wood. 
easement  or  matter  in  discharge  may  be  claimed  by  prescription  ; 
and  that,  as  every  prescription  presupposes  a  grant,  so  a  grant  of 
such  an  easement  or  discharge  to  the  inhabitants  of  a  town  would 
be  good  in  law  at  this  day. 

If,  indeed,  the  present  claim  could  be  considered  as  confined  to 
and  resting  upon  the  ground  of  exemption  and  discharge,  strictly  so 
considered,  there  might  perhaps  be  authority  for  contending  that 
the  inhabitants  of  a  parish  or  vill  might  claim  an  exemption  from 
toll  by  modem  grant,  and  that  by  a  private  individual ;  for  all  the 
Judges  held,  in  the  case  of  Baker  v.  Brereman  (i),  that  inhabitants 
may  prescribe  for  matter  of  discharge,  as  in  modo  decimandiy  or  to 
be  quit  of  toll.  And  again,  as  a  composition  real  might  have  been 
made  by  a  private  individual,  that  is,  by  the  parson,  with  the 
consent  of  the  patron  and  ordinary,  in  favour  of  all  the  inhabitants, 
before  the  restraining  statutes  (see  Bree  v.  Chaplin  (2) ),  so  also  it 
would  seem  that  a  private  individual  might  *grant  an  exemption  [  '64  ] 
from  toll  to  the  inhabitants  at  large ;  and  it  affords  some  support 
to  this  argument  that  the  writ  De  essendo  quieto  de  Theolonio  lay 
for  persons  exempt  by  Boyal  grant,  who  could  not  have  been 
impliedly  incorporated  by  such  a  grant,  as  merchants  strangers : 
(Fitz.  N.  B.  227  D). 

But  the  claim  in  this  case  is  not  simply  to  be  exempt  from  toll 
properly  so  called,  but  from  a  species  of  payment  which,  although 
included  in  the  word  toll  in  the  deed  in  question  in  this  case,  is  a 
compensation  for  the  use  of  land :  and  the  true  nature  of  the  claim 
of  the  inhabitants  under  the  deed  is  a  claim  to  a  grant  of  the  ease- 
ment of  going  on  the  plaintiff's  land,  and  pitching  their  stalls  there 
on  market  days,  without  paying  any  thing  for  the  use  of  the  soil. 

And,  upon  referring  to  the  several  authorities  which  have  been 
cited  in  support  of  the  validity  of  such  a  prescription,  it  will  be 
found  that  the  claim  by  the  inhabitants,  qua  inhabitants,  to  any 
easement,  wherever  it  has  been  allowed,  has  been  invariably  vested 
on  the  ground  of  custom,  not  on  that  of  prescription.  A  custom 
which  has  existed  from  time  immemorial  without  interruption 
within  a  certain  place,  and  which  is  certain  and  reasonable  in  itself, 
obtains  the  force  of  a  law,  and  is,  in  effect,  the  common  law  within 
that  place  to  which  it  extends,  though  contrary  to  the  general  law 
of  the  realm.  In  the  case  of  a  custom,  therefore,  it  is  unnecessary 
(1)  Cro.  Car.  418.  (2)  2  Eag.  &  Y.  Tithe  C.  270. 
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LocKwooD    to  look  oat  for  its  origin :  but,  in  the  case  of  prescription,  which 

Wood.        founds  itself  upon  the  presumption  of  a  grant  that  has  been  lost  by 

process  of  time,  no  prescription  can  have  had  a  legal  origin  where 

no  grant  could  have  been  made  to  support  it.     Thus  a  custom  for 

all  fishermen  within  a  certain  district  to  dry  their  nets  upon  the  land 

[  *6s  ]       *of  another  might  well  be  a  good  custom,  as  it  was  held  in  5  Co. 

84  (i) ;  and  yet  a  grant  of  such  an  easement  to  fishermen  within 

the  district  eo  nomine  might  well  be  held  void. 

The  first  case  on  which  the  defendant's  counsel  relied  in  argument 

was  Gate  ward' 8  case  (2),  reported  in  6  Co.  59  b,  and  in  Cro.  Jac.  152. 

In  that  case,  the  claim  was  one  by  all  the  inhabitants  of  Stixwold 

to  have  common  of  pasture  over  the  place  called  Horsington 

Holmes :  but  this  claim  was  set  up  not  as  a  prescription  but  a 

custom ;  and  it  was  held  that  the  custom  was  against  law.     Lord 

Coke  goes  on  to  state  that ''  two  differences  were  taken  and  agreed 

by  the  whole  Court.     1.  Between  a  charge  in  the  soil  of  another 

and  a  discharge  in  his  own  soil.     2.  Between  an  interest  or  profit 

to  be  taken  or  had  in  another's  soil  and  an  easement  in  another's 

soil."    But  it  is  to  be  observed  that  all  the  instances  put  are,  not 

those  of  prescriptions  or  grants,  but  of  customs,  viz.  a  custom  that 

every  inhabitant  of  a  town  hath  paid  a  modus  deciinandi ;  a  custom 

that  every  inhabitant  of  such  a  town  shall  have  a  way  over  such 

land  either  to  the  church  or  the  market,  &c. ;  and  these  it  is  said 

are  good,  for  they  are  of  an  easement  and  no  profit.     And  farther 

Lord  Coke  says,  that  *'  another  difference  was  taken,  and  agreed, 

between  a  prescription  which  always  is  alleged  in  the  person,  and  a 

custom,  which  always  ought  to  be  alleged  in  the  land :  for  every 

prescription    ought    to   have   by  common   intendment    a    lawful 

beginning,  but  otherwise  it  is  of  a  custom  ;  for  that  oaght  to  be 

[  '66  J        reasonable,  et  ex  ceHd  causa  rationabili  *(as  Littleton  saith)  usitata, 

but  need  not  be  intended  to  have  a  lawful  beginning :  "  a  difference 

which  points  out  clearly  the  distinction  which  ought  to  govern  the 

present  case,  viz.  that  such  an  easement  in  the  inhabitants  of 

Easingwold  as  is  contended  for,  although  it  might  be  good  by 

custom,  if  it  had  existed  from  time  immemorial,  yet  it  cannot  be 

good    by   prescription,   which    must   rest  upon   a  grant    to   the 

inhabitants.     And  the  report  of  the  same  case  in  Cro.  Jac.  (3)  will 

not  justify  the  inference  contended  for  in  argument,  that  claims  to 

(I)  The  reference  intended  is  pro-  (2)  6  Co.  Bep.  59  b;  iS.  C.  (as  Smith 

bably  to  Bro.  Abr.  Customs,  pL  46;  as  v.  Oatewood)  Cro.  Jac  152. 

to  which  see  Tyson  v.  Smithy  48  B.  B.  (3)  Smith   v.    Qaietoood,    Gro.   Jac. 

539  (9  Ad.  &  E.  4]  1,  412).  152. 
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easements  by  inhabitants  of  a  town  are  good  by  prescription,  merely    Lockwood 

on  the  ground  that  the  reporter  has  used  the  word  **  prescription  "       wood. 

instead  of  "  custom,"  contrary  to  what  is  found  in  the  report  in 

Lord  Coke,  the  question  before  the  Court  in  that  case  turning  on  a 

custom,  not  on  a  prescription ;  and  the  attention  of  the  reporter 

not  being  called  to  the  distinction  now  under  consideration.     The 

same  observation  disposes  of  the  weight  of  the  dictum  of  Heath,  J. 

in  Fitch  v.  Rawling  (i),  in  which  case  the  question  before  the  Court 

arose  on  a  claim  by  custom,  and  the  attention  of  the  Court  was  not 

called  to  the  distinction  between  custom  and  prescription.     And  the 

case  of  Abbot  v.  Weekly  (2)  is  a  strong  authority  that  such  claim  by 

prescription  would  be  bad.     In  trespass  the  defendant  prescribed 

that  all  the  inhabitants  of  such  a  vill  had  been  used  time  out  of 

mind  to  dance  upon  the  close  of  the  plaintiff  at  all  times  for  their 

recreation,  and  so  justified.    And,  after  verdict  for  the  defendant, 

one  objection  taken  in  arrest  of  judgment  was,  that  the  claim  ought 

to  have  been  laid  by  way  of  custom  of  the  vill,  not  by  way  of 

prescription  in  the  persons ;  and  a  *case  was  cited  where  it  had       f  *67  ] 

been  so  adjudged  on  demurrer.     But  the  Court  held  that,  although 

perhaps  it  would  have  been  bad  upon  demurrer,  yet,  issue  being 

taken  on  it  and  found  by  the  verdict,  it  is  good. 

No  direct  authority  has  been  cited  to  show  that  such  a  prescription 
is  good.  And,  upon  consideration  of  those  which  have  been  brought 
before  us,  we  think  they  negative  rather  than  support  the  position, 
that  inhabitants  of  a  town  may,  by  that  name  and  description, 
prescribe  for  an  easement  in  alieno  solo.  And,  if  they  cannot 
prescribe  for  such  right  when  enjoyed  beyond  the  time  of  legal 
memory,  still  less  can  they  claim  such  right  under  a  modern  grant. 
And  upon  this  ground  we  think  the  exception  secondly  taken  at  the 
trial  to  the  direction  of  the  learned  Lord  Chief  Justice  must  be 
allowed,  and  that  the  judgment  of  the  Court  below  must  upon  that 
ground,  therefore,  be  reversed,  and  a  venire  de  novo  awarded. 

Venire  de  novo  ordered  (3). 

(1)  3  R.  B.  425  (2  H.  Bl.  393).  also  called  witnesses,  who  deposed  that 

(2)  1  Lev.  176.  stalls  had  been  placed  in  the  market 

(3)  The  cause  was  tried  a  third  time,  by  inhabitants  without  payment  or 
before  Pollock,  C.  B.,  at  the  York  claim  of  duty,  and  that  such  claim 
Summer  Assizes,  1844 ;  when  the  had,  in  two  or  three  instances,  been 
plaintiff  again  proved  the  charter  of  made  and  successfully  resisted:  and 
1639,  the  deed  of  1646,  and  the  title  his  case  was,  that  the  exemption  from 
deeds  under  which  he  himself  claimed;  stallage,  though  not  maintainable  on 
and  he  called  witnesses  who  proved  the  deed  since  the  decision  of  the 
payments  of  stallage.    The  defendant  Court  of  Exchequer  Chamber,  might 

R.B. — VOL.  LXVI.  ly 
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r  78 1 

'■       '•  The  Poor  Law  Commissioners  caused  an  auditor  to  be  appointed  under 

stat.  4  &  d  Will.  TV.  c.  76,  s.  46  (1),  to  audit  the  accounts  of  a  union  andtiie 
several  parishes  therein,  to  examine  whether  the  expenditure  waa  lawful, 
to  strike  out  payments  and  charges  not  authorized  by  some  provision  of  the 
law.  or  order  of  the  Commissioners,  and  to  see  that  the  accounts  were  pro- 
perly stated,  with  vouchers.  A  district  within  the  union  had  already  auditors 
under  a  local  Act  (6  Qeo.  IV.  c.  clzxv.)  which  provided  for  the  main- 
tenance of  the  poor  and  regulation  of  the  nightly  watch.  Their  duty  under 
the  Act  was,  to  audit  the  accounts  of  the  directors  of  t^e  poor,  which  the 
directors  were  required  to  produce,  with  vouchers ;  no  power  of  diaallowing 
items  was  given  to  the  auditors;  but  it  was  enacted  that,  if  they  dis- 
approved of  any  part*  of  the  accounts,  it  should  be  lawful  for  them  to  app^ 
to  the  Quarter  Sessions,  entering  into  recognizance  to  pay  costs  if  awarded 
against  them :  and  the  Sessions  were  empowered  to  award  costs  to  the 
appellant  or  the  party  appealed  against. 

Held,  that  the  directoi's,  though  they  had  accounted  to  their  ownauditora 
according  to  the  local  Act,  were  not  thereby  exempted  from  accounting  to 
the  union  auditor  under  stat.  4  &  5  Will.  IV.  c.  76,  s.  47. 

The  officers  accounting  for  the  receipt  and  expenditure  of  the  poor  rate 
to  an  auditor  appointed  by  direction  of  the  Poor  Law  Commissioners  must 
account  for  all  sums  collected  under  the  denomination  of  poor  rate,  and 
expended  for  any  purposes  (as  watching,  police,  &c,)  to  which,  by  local  or 
general  Acts,  the  i>oor  rate  is  applicable ;  not  for  those  sums  only  which  are 
raised  and  laid  out  strictly  for  the  relief  and  management  of  the  poor. 

MAXDAMrs.    After  reciting  the  appointment  of  the  above  named 
directors  under  a  local  Act  (6  Geo.  IV.  c.  clxxv.  local  and  personal, 

be  grounded  upon  usage  anterior  to  the  case  to  this  Court,   said  that  he 

the  deed  and  charter,  which  usage  was  thought  the  verdict  right, 
to  be  inferred  from  the  facts  stated  by 

the  defendant's  witnesses.    The  Lord  W.    II .    WaUon,  in  Michaebnas 

Chief   Baron    thought    there    was  Term,  1844,  moved  for  a  rule  to  show 

strong    evidence   to  show    that     the  cause  why  there  should  not  be  a  new 

inhabitants  had  not  paid  toll :   he  told  trial,  contending  that  there  was  no 

the  jury  that  they  were  to  consider  evidence  on  which    the    question  of 

whether  the  Easingwold  people  had  immemorial  usage  could  be  left  to  the 

any  custom,  usage  or  rights  of  a  date  jury,   and  therefore  they   had   been 

more  ancient  than  the  charter,  which  misdirected ;    or  that,   if  there  were 

might  have  given  rise  to  the  state  of  any    such    proof,    the     verdict     was 

things  appearing  on  the  evidence,  or  against  the  weight  of   evidence.    A 

which  would  account  for  it ;  and  he  rule  nisi  was  granted.   In  MifthaAlman 

directed  them  to  find  whether  stallage  Term  (November  21st),  1845, 
was  included  in  the  exemption  from 

[  •68,  «.  ]      toll ;  if  they  thought  it  was,  to  ♦give  iriiwc;/^*  and  Afar/tn  showed  cause: 

their  verdict  fur  the  defendant ;  if  not.  The  evidence  of  the  witnesses  showed 

for  the  plaintiff.     The  jury  found  for  user  of  an  assumed  right,  which,  if 

the  defendant ;  and  the  Lord  Chief  possible,  the  Court  will  refer  to  a  legal 

Barox,  in  his  subsequent  report  of  rather  than  to  an  illegal  origin.    Such 


(1)  Beiiealed  so  far  as  it  relates  to      1879'  (42  &  43  Vict.  c.  6)»  s.  11  and 
auditors  by  the  District  Auditors  Act,      Sch.  II. ;  see  now  ibid.  a.  4. — ^A.  C. 
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public),  and  that  they  had  asdertained,  charged  and  collected  divers 
large  sums  of  money  for  poor  rates,  and  managed  the  expenditure  of 
the  same  &c.,  and  had  appointed  the  other  defendants  to  be  collectors; 


\i8er    cannot,    consistently  with    the 
former  decision  in  this  case,  be  referred 
to  the  grant  of  1646;    but  it  may  to  a 
prior  and  immemorial  usage,  of  which 
the  grant  itself  affords  evidence ;  and 
the  whole  question  is  whether  there 
-was  any  evidence  for  the  jury.    The 
charter  of  Charles  I.  merely  empowered 
Kail  to  hold  a  market;  between  1639 
and    1646  he  appears  to  have  been 
negotiating  with  the  inhabitants    of 
Casingwold  for  land  on  which  to  hold 
it.     The  deed  of  1646  shows  that  they 
then  gave  up  some  rights  to  him  in 
exchange  for  the  convenience  he  was 
about   to    provide    for    them;    it    is 
reasonable  to  presume  that  they  re- 
served others,  and  that  the  exemption 
from  toll,  including  stallage,  was  in 
effect  a  reservation  so  made.  The  deed 
shows   that  a  market  place    already 
existed ;  and  the  probable  supposition 
is  that,    by  custom,   though  not  by 
actual  grant,  a  meeting  for  the  pur- 
poses of  a  market  was  immemorially 
held  in  the  town,  without  payment  of 
any  duties.     Tyson   v.    Smith  t  shows 
that  a  right  of  placing  stalls  may  exist 
by  custom  in  au  ascertained  class  of 
persons.     And,  if  it  may  have  existed 
so  here,  the  Court  will,  in  favour  of 
continued  enjoyment,  assume  that  it 
did,  on  the  principles  laid  down  in 
a    Stark.   Ev.  904,  tit.   Prescription, 
Grant,  &c.  3rd  ed.     ("So  forcible "  to 
*'  conduct  of  their  affairs.")    The  deed 
of  1646,  if  it  gives  no  exemption,  would 
not  take  away  one  which  existed  before. 


IF.    H.    Watsofi,    Tomlinson 
Hoygins,  conird,  were  not  heard. 


and 


Lord  Dewman,  Ch.  J. : 

We  are  impressed  with  the  necessity 
of  upholding  rights  that  have  existed 
from  ancient  times,  and  that  can 
legally  exist;  and  of  presuming  in 
their  favour  from  the  fact  of  user. 
But  the  question  here  is  whether  any 


evidence  was  given  of  the  exemption 
claimed.  On  the  evidence,  I  think  it  is 
clear  that  the  market  was  created  by  the 
charter  of  1639 ;  that  was  followed  up 
by  the  deed  of  1646;  and  whatever 
exemption  was  enjoyed  afterwards  is 
accounted  for  by  that  deed.  *This 
certainly  is  so  if  the  charter  was  the 
origin  of  the  market.  Is  there  any 
proof  of  an  exemption  before?  No 
market  is  shown  to  have  existed  at 
any  earlier  time ;  there  may  have  been 
buying  and  selling,  but  no  legal 
market  is  proved.  The  charter  does 
not  even  refer  to  such  a  custom  as  is 
supposed.  The  deed  is  supposed  to 
funiish  some  evidence  that  a  former 
market  existed,  because  it  mentions 
the  **  market  place ;  "  but  this  is  on 
negotiation  under  a  charter  which  had 
existed  seven  years  when  the  deed  was 
executed;  and  the  deed  makes  no 
other  allusion  to  the  existence  of  a 
former  market.  I  think,  therefore, 
that  it  supplies  no  evidence.  The  jury 
have  had  a  creature  of  imagination 
presented  to  them,  on  which  to  form 
a  conjecture.  Had  there  been  any 
evidence  of  the  asserted  right  we 
should  have  supported  it :  but  I  think 
there  was  none;  and  therefore  the 
rule  must  be  absolute. 

( W,  n.  Watsfm  referred  to  the  recital 
in  the  charter,  that  an  ad  quod  damnum 
had  been  previously  executed.) 

Williams,  J. : 

The  mention  of  a  market  place  in 
the  deed  does  not  raise  the  inference 
of  a  market  having  existed  before 
1639.  If  the  charter  then  gianted 
was  the  origin  of  the  market,  the 
place  may  have  acquirod  that  name 
by  1610,  though  no  market  existed 
there  before  the  charter.  It  is  argued 
that,  where  user  may  be  referred  to  an 
origin  which  will  sustain  it  in  point  of 
law,  and  one  that  will  not,  the  legal 
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Rbo.        that,  by  an  order  of  the  Poor  Law  CommisBioners,  the  part  of  the 
Gk)VERKORs    parifih  of  St.  Andrew,   Holbom,  which  lies  above  Bars,  and  the 

Andbew    P^^^ish  of  St.  George  the  Martyr,  had,  with  other  places,  been  formed 
HoLBORK.     into  a  union,  called  the  Holbom  Union ;  and  that  the  Commis- 

[  *79  ]  sioners,  *by  another  order  (7th  July,  1886),  had  appointed  and 
declared  that  the  said  union,  with  divers  other  parishes  and  unions, 
should  be  united  and  should  be  a  union  for  the  purpose  of  appoint- 
ing an  auditor  as  therein  mentioned ;  and  also  reciting  that  James 
Hales  Mitchiner  had  been  duly  appointed  such  auditor  under  the 
last  mentioned  order,  for  the  examining  and  auditing,  allowing 
or  disallowing,  of  accounts  in  the  several  parishes  and  unions 
therein  mentioned,  including  the  said  Holborn  Union,  and  that  the 
defendants  had  refused,  when  required,  to  produce  to  the  said 
J.  H.  M.  '*a  full  and  distinct  account  of  all  moneys,  matters  and 
things  committed  to  the  defendants'  charge,  or  received,  held  or 
expended  by  them  on  the  behalf  of  the  said  parishes,  so  far  as 
related  to  the  moneys  assessed  for  the  relief  of  the  poor :  "  the  writ 
commanded  the  defendants  forthwith  to  make  and  render  to  the 
said  J.  H.  M.,  the  auditor  appointed  &c.,  a  full  and  distinct  account 
of  all  moneys  &c.  committed  &c.,  or  received,  &c.  on  behalf  <bc.,  so 
far  &c.  (as  above). 

Beturn.  After  stating  that  the  rates  assessed,  charged  and  caused 
to  be  collected  by  the  said  governors  and  directors  who  were  in 
office  on  the  said  23rd  January,  1888,  commonly  called  the  poor 
rates,  were  by  law  and  by  the  provisions  of  the  said  local  Act 
applicable  to  other  purposes  besides  the  relief  of  the  poor  and  wholly 
unconnected  therewith,  and  after  denying  that  the  said  governors 
and  directors  managed  and  regulated  the  expenditure  of  any  part  of 

one  should  be  preferred.  But  here  no  it  speaks  of  "  the  great  charge  that 
evidence  of  the  alleged  legal  origin  the  said  G^rge  Hall  hath  been  at  in 
appears.  procuring  the  said  market,  and  ^e 

COLKBIDOE,     J.     was    absent    on      «Tt^"f  * '^i^^v^^^^-^*^*.,!"  *^! 

...  J.        •..  inhabitants  and  their  heirs  in  the  said 

account  of  indisposition.  ^  -  -n.    .  ^  .    x-       x  « 

town  of  Easingwold  in  time  to  come. 

WlOHTMAN,  J. :  The  inference  from  the  deed  is,  that 

The  deed  will  account  for  all  the  the  ground  for  a  market  house  was 

exemption  enjoyed  since  1646;  but,  if  given    up    in    consideration    of    the 

there  were  any  evidence  of    a  pre-  exemption.      The  market  may  have 

viously  existing  market,  that  evidence  been  held  somewhere  for  the  preced- 

might     certainly    raise    a     question  ing  seven  years :  and  the  place  where 

whether  the  exemption  did  not  result  it  was  held  may  have  gained  the  name 

from  a  previous    custom.    Here    no  of    the    market   place.      I    therefore 

evidence    on    the     subject    appears,  think  there  was  no  evidence  for  the 

except  from  the  deed  itself:  but  that  jury. 

rather  negatives  the  supposition  when  Bule  abaolute. 
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the  moneys,  so  ascertained,  charged  and  collected,  which  were  Rko. 
assessed  for,  and  were  applicable  to,  the  relief  of  the  poor,  and  govkrnoiis 
alleging  that  the  expenditure  of  the  whole  of  the  moneys  assessed  g^  akdbew 
for,  and  applicable  to,  such  purposes  was  managed  and  *regulated,  Holborn. 
without  any  controul  or  interference  on  their  part,  by  the  Board  of  '■  ■' 
Guardians  for  the  time  being  of  the  union  formed  as  in  the  said 
writ  first  mentioned,  to  which  board,  or  to  their  order,  they  the  said 
governors  and  directors  duly  paid  over  from  time  to  time  all  moneys 
assessed  and  collected  for  the  relief  of  the  poor  as  and  when  they 
were  required ;  the  defendants  further  stated  that  they  the  said 
governors  &c.  who  were  in  oflSce  on  &c.,  before  they  were  required 
to  render  any  account  to  the  said  J.  H.  Mitchiner,  had,  in  pursuance 
of  the  said  local  Act  and  the  provisions  of  the  Poor  Law  Amend- 
ment Act  in  that  behalf,  duly  accounted  for  all  moneys  which  came 
into  their  hands  whilst  in  ofiSce  to  the  auditors  appointed  under  the 
said  local  Act,  and  that  such  accounts  had  been  duly  audited,  passed 
and  approved  pursuant  to  the  statutes  in  that  behalf ;  and  that  the 
defendants  the  collectors  had  duly  accounted  to  the  said  governors 
and  directors  for  all  moneys  received  by  them,  and  paid  over  the 
balances  in  pursuance  of  the  said  local  Act :  And  the  defendants, 
who  were  governors  &c.  on  &c.,  further  returned  that,  after  the 
issuing  of  the  viandamm,  and  in  pursuance  thereof,  viz.  on  28rd 
July,  1889,  they  did  make  and  render  to  the  said  J.  H.  M.  a  full  and 
distmct  account  of  all  moneys,  matters  and  things  committed  to 
their  charge,  or  received,  held  or  expended  by  them  on  behalf  of  the 
said  parishes,  so  far  as  relates  to  the  moneys  assessed  for  the  relief 
of  the  poor :  and  the  said  collectors  returned  that,  long  before  the 
teste  and  issuing  of  the  writ,  they  had  duly  accounted  as  required 
by  the  local  Act,  and  had  duly  delivered  up  their  books,  accounts 
and  vouchers  to  the  governors  and  directors,  and  that  they  could 
not  render  the  account  required  by  the  mandamus. 

The  said  J.  H.  Mitchiner,  by  his  traverse  to  the  return,  denied  [  si  1 
that  the  said  governors  and  directors  who  were  in  office  &c.  did  pay 
over  from  time  to  time  to  the  said  board  of  guardians  for  the  time 
being  of  the  union  formed  &c.,  or  to  their  order,  all  moneys  assessed 
and  collected  for  the  relief  of  the  poor  as  and  when  they  the  said 
f^overnors  and  directors  were  required  so  to  do,  in  manner  and  form 
&c. :  whereupon  issue  was  joined.  Mitchiner  also  by  his  said 
traverse  denied  that  the  said  governors  &c.  did,  after  the  issuing  of 
the  mandamus^  and  in  pursuance  of  the  requisition  thereof,  make 
and  render  to  the  said  J.  H.  M.  a  full  and  distinct  account  of  all 
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Kro.        moneys  &c.  bo  far  &c.,  in  manner  and  form  &c. :  whereupon  issue 
Governors    was  joined. 

St  Andrew  ^^^  cause  came  on  to  be  tried  before  Coleridge,  J.  at  the  sittings 
HoLBOBN.  for  Middlesex  after  Michaelmas  Term,  1840,  when  the  Jury  were  by 
consent  discharged  from  giving  a  verdict  on  the  first  issue,  and  a 
verdict  was  found  for  J.  H.  Mitchiner,  the  prosecutor,  on  the  second 
issue,  for  Is.  damages  and  40a.  costs,  subject  to  the  opinion  of  this 
Court  upon  a  case,  which  was  accordingly  stated,  and  the  material 
parts  of  which  were  as  follows. 

After  the  passing  of  stat.  4  &  5  Will.  IV.  c.  76,  the  Poor  Law 
Commissioners,  by  an  order  duly  signed,  sealed  and  notified,  dated 
26th  March,  1836,  in  pursuance  of  the  powers  of  that  Act,  ordered 
that  the  parishes  and  places  following,  viz.  St.  Andrew,  Holbom, 
above  Bars,  united  with  St.  George  the  Martyr  (being  the  district 
described  in  the  writ  as  *'  that  part  of  the  parish  of  St.  Andrew  " 
&c.  "and  the  parish  of  St.  George  "  &c.),  together  with  the  liberty 
of  Sajffron  Hill,  Hatton  Garden,  Ely  Bents  and  Ely  Place,  all  in  the 
[  •82  ]  county  of  Middlesex,  should  on  the  *27th  day  of  April  then  next  be, 
and  thenceforth  should  remain,  united  for  the  administration  of  the 
laws  for  the  relief  of  the  poor,  by  the  name  of  the  Holbom  Union, 
and  that  a  board  of  guardians  should  be  appointed  and  chosen  for 
such  union,  as  therein  mentioned. 

The  Commissioners,  by  a  further  order,  dated  20th  April,  1886, 
ordered  that  the  guardians  of  the  Holbom  Union  should,  subject 
to  the  approbation  of  the  Commissioners,  appoint  a  sufficient  number 
of  persons  to  perform  the  duties  thereinafter  specified  to  belong  to 
each  of  the  offices  thereinafter  mentioned,  including  amongst  others 
the  office  of  auditor,  and  thereby  ordered  that  the  duties  of  the 
auditor  to  be  so  appointed  by  the  guardians  should  be :  **  1.  To 
audit  the  accounts  of  the  said  union  and  of  the  several  parishes 
comprised  therein  at  proper  periods.  2.  To  examine  whether  the 
expenditure  in  all  cases  was  such  as  might  lawfully  be  made,  and 
to  strike  out  such  payments  and  charges  as  were  not  authorized  by 
some  provision  of  the  law,  or  by  virtue  of  the  orders,  rules  and 
regulations  of  the  Poor  Law  Commissioners.  3.  To  see  that  the 
accounts  were  presented  in  the  proper  form,  and  that  the  particular 
items  of  receipt  and  expenditure  were  stated  in  detail,  and  supported 
by  adequate  vouchers  of  receipt  and  authority  for  payments,  and 
that  all  sums  received,  or  which  ought  to  have  been  received,  were 
brought  into  account.*' 

The  Commissioners,  by  a  further  order,  dated  7th  July,  1836,  and 
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addressed  to  the  guardians  and  ex  officio  guardians  of  the  parishes         Rsa. 
of  St.  Pancras  and  8t.  Martin  in  the  Fields,  and  of  the  several    qovernobs 
unions  known  by  the  names  of  Strand  Union,  the  Holborn  Union,  g^  Andrew 
the  Brentford  Union,  the  Staines  Union,  and  the  Uxbridge  Union,     Holborn. 
"^all  in  the  county  of  Middlesex,  and  to  the  churchwardens  and        [  *83  ] 
overseers,  treasurers,  auditors  and  other  officers  of  the  said  parishes 
and  anions,  and  of  the  several  parishes  forming  part  of  such  unions 
re8i>ectively,  and  to  the  clerk  or  clerks  to  the  justices  of  Petty  Sessions 
held  for  the  division  or  divisions  in  which  each  such  parish  is 
respectively    situate,  declared   that  the   several  parishes  therein 
mentioned,  and  the  several  parishes  comprised  within  the  unions 
therein  mentioned,  including  the  Holborn  Union,  should  be  united, 
and  thenceforth   be  and  be  deemed  a  union   for  the  purpose  of 
appointing  an  auditor  in  the  manner  thereinafter  provided :  and 
that  the  guardians  of  such  parishes  and  unions  should,  at  the  time 
and  in  the  manner  therein  mentioned,  appoint  an  auditor  for  the 
examining  and  auditing,  allowing  or  disallowing,  of  accounts  in  the 
respective  parishes  and  unions,  and  in  each  of  the  several  parishes 
comprised  in  such  unions  respectively. 

The  Commissioners,  by  the  same  order,  fixed  a  salary  for  the 
auditor,  payable  by  the  parishes  &c.  in  certain  proportions;  the 
auditor  to  hold  his  office  till  May  Ist  then  next  unless  otherwise 
ordered  by  the  Commissioners  &c.,  and  to  be  &c.,  and  be  deemed, 
as  to  such  united  parishes  and  unions  and  each  of  them,  an  auditor 
appointed  by  virtue  of  the  Poor  Law  Amendment  Act,  and  of  the 
Commissioners'  orders  under  the  same,  and,  during  his  said  office, 
to  be  vested  with,  and  empowered  to  exercise,  all  the  powers  and 
authorities,  as  to  calling  for  and  verifying  by  the  oath  or  declaration 
of  the  parties  required  to  verify  the  truth  thereof  the  accounts  of 
such  parishes  and  unions  respectively  and  the  statements  of  such 
parties,  as  were  in  and  by  such  Act  given  and  provided  for  auditors 
in  that  respect.  A  ^further  order  was  made,  29th  April,  1837,  as  [  •u  ] 
to  the  duration  of  the  auditor's  office. 

The  relief,  government  and  management  of  the  poor  in  the 
district  described  in  the  said  orders  as  the  united  parishes  of 
Holborn  above  Bars  and  St.  George  the  Martyr  in  the  county 
of  Middlesex  was,  at  the  times  of  the  passing  of  stat.  4  &  5  Will.  lY. 
c.  76,  and  the  making  of  the  first  order  by  the  Commissioners, 
vested  in  a  board  of  governors  and  directors  constituted  and 
appointed  under  an  Act  (6  Geo.  lY.  c.  clxxv.,  local  and  personal, 
public)  ''  for  the  better  ascertaining,  charging  and  collecting  of  the 
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Rko.         rates  for  the  relief  of  the  poor  within  that  part  of  the  parish  of  St. 
GovKBNOBs    Andrew  "  Ac,  **  and  the  parish  of  St.  George,"  &c. ;  "  for  the  better 
St.  Andrew,  i^i&intenance,  employment  and  regulation  of  the  poor  thereof ;  and 
for  regulating  the  nightly  watch  thereof." 

Sect.  5  (1)  directs  that  the  ratepayers  shall  yearly  elect  fifty 
persons,  who,  together  with  certain  tx  officio  guardians,  shall  be 
governors  and  directors  of  the  poor,  and  shall  and  may  from  time 
to  time  make  orders  for  the  government,  relief  and  maintenance  of 
the  poor,  ascertaining,  charging,  collecting,  managing  and  regalat- 
ing  of  the  poor  rates,  appointment  &c.  of  watchmen  and  beadles, 
and  regulation  of  constables.  Sect.  12  directs  them  to  meet  twice 
every  year  to  calculate  and  settle  the  sums  to  be  assessed  as  well 
for  the  relief  &c.  of  the  poor,  and  for  regulating  and  maintaining  a 
nightly  watch  and  beadles,  as  for  discharging  any  debts  previously 
incurred  or  remaining  unsatisfied  by  reason  of  the  deficiency  of  any 
former  rates.  Sect.  13  enacts  that,  after  the  said  sums  shall  have 
been  ascertained,  the  inhabitants  and  occupiers  of  premises  within 
that  part  of  the  *parish  of  St.  Andrew  &c.,  and  the  parish  of  St. 
George  &c.,  shall,  at  a  meeting  of  which  notice  is  to  be  given, 
make  two  distinct  rates  or  assessments,  to  be  raised  by  an  equal 
pound  rate  &c.,  their  gross  amount  not  to  exceed  the  gross  amoant 
settled  and  ascertained  &c.,  one  for  the  relief  &c.  of  the  poor,  the 
other  for  defraying  the  expenses  of  the  watch  and  beadles^  which 
rates  shall  be  respectively  entered  in  one  or  more  book  or  books,  and 
shall  be  collected,  one  moiety  immediately,  and  the  other  after  the 
expiration  of  three  calendar  months.  Sect.  24  gives  certain  powers 
to  the  collectors ;  and  sect.  28  authorizes  the  governors  and  directors 
to  appoint  and  remove  them  &c. 

By  sect.  29,  it  is  enacted  that  every  clerk,  treasurer  and  collector 
appointed  by  the  said  governors  and  directors  "shall  at  all  times, 
when  thereunto  required  by  the  said  governors  and  directors,  render 
a  full  and  perfect  account  of  all  moneys  by  them  respectively 
received  and  paid  by  virtue  of  their  said  offices,"  and  pay  over 
the  balance  in  their  hands,  if  any,  as  the  governors  and  directors 
shall  appoint. 

By  sect.  30,  it  is  enacted  that  the  inhabitants  and  occupiers  of 
the  said  parishes  shall  yearly  elect,  in  manner  therein  mentioned, 
five  fit  persons  to  be  auditors  of  the  accounts  of  the  governors  and 
directors,  qualified  as  in  the  said  clause  is  mentioned :  and  that 
such  auditors,  or  any  three  or  more,  shall  meet  twice  a  year  to 
(1)  The  clauses  were  set  out  more  fully  in  the  case. 
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audit  the  accounts  of  the  said  governors  and  directors  to  the  period         Kbo. 
of  such  meeting,  in  the  presence  of  their  clerk,  as  in  the  said  local    qovkrnobs 
Act  mentioned :  and  the  said  governors  and  directors  are  thereby  g^  andrbw 
required  to  produce  and  lay  before  the  said  auditors  at  every  such     Holborn. 
meeting  a  just  and  true  account  in  writing,  accompanied  *with        [  •se  ] 
proper  vouchers,  of  all  sums  of  money  which  have  come  to  the 
hands  of  the  said  governors  and  directors  or  their  treasurer  by 
virtue  of  the  said  local  Act,  and  of  all  moneys  paid,  laid  out  or 
expended  by  them  during  the  said  period,  and  in  and  about  the 
carrying  the  said  Act  into  execution,  and  other  expenses  incident 
thereto ;  and  that,  in  case  the  said  auditors  shall  think  that  there 
is  just  cause  to  disapprove  of  any  part  of  the  said  accounts  so  to  be 
presented,  it  shall  be  lawful  for  them  to  appeal  against  the  same  in 
manner  as  in  the  said  local  Act  mentioned.     And  it  is  by  the  same 
section  provided  that  no  appeal  against  such  accounts  shall  be  made 
or  proceeded  in  by  any  person  or  persons,  except  the  same  shall  be 
directed  by  the  said  auditors  or  the  major  part  of  them,  during  such 
time  as  they  shall  be  engaged  in  such  accounts  ;  and  that  all  such 
accounts  bo  audited  shall  be  left  at  the  board  room,  for  the  examina- 
tion of  the  said  auditors  only,  for  three  successive  days,  and  after- 
wards for  the  inspection  and  information  of  the  inhabitants  of  the 
said  parishes  for  seven  successive  days. 

By  sect.  55  and  the  following  sections,  power  is  given  to  the 
governors  and  directors  to  borrow  money  for  the  purposes  of  the 
Act  on  the  credit  of  the  rate,  and  to  grant  annuities  and  give 
securities  in  manner  there  mentioned  (i). 

After  stat.  10  Geo.  IV.  c.  44,  "  for  improving  the  police  in  and  f  87  ] 
near  the  metropolis  "  came  into  operation,  no  rates  were  made  for 
defraying  the  expenses  of  the  watch  and  beadles  under  the  local 
Act,  the  functions  of  such  watch  and  beadles  having  being  super- 
seded by  the  police  force  appointed  under  the  said  Act,  and  the 
expenses  of  such  police  force  having  been  made  payable  out  of  the 
poor  rate  under  the  23rd,  24th,  and  25th  sections  of  the  general 

(1)  Sect.  69  (not  set  out  in  the  case)  time  of  making  such  rate  or  of  impos- 

gives  to  any  person  who  shall  think  ing  such  penalty  or  conviction,   the 

himself   aggrieved   by    any    rate    or  appellant  entering  into  a  recognizance 

assessment  made,  or  penalty  imposed,  to  try,  and  to  pay  such  costs  as  shall 

or  by  any  conviction  or  other  matter  be  awarded  at  the  Sessions ;  and  the 

or  thing  done  in    pursuance  of  this  justices  in  Sessions  are  empowered  to 

Act,  an  appeal  to  the  first  General  or  hear  and  determine,  and    to    award 

Quarter  Sessions  for  the   county  of  costs  to  the  party  appealing  or  appealed 

Middlesex  which  shall  be  held  after  against, 
the  expiration  of  one  month  after  the 
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Kbg.  Act  (1) :  and,  accordingly,  no  separate  watch  rate  was  afterward; 
GovBRNOBs  made  by  the  said  governors  and  directors  ;  but  only  one  rate  was 
St.  Andrew  ^^^™  thenceforth  made  under  the  name  of  the  poor  rate,  out  of 
HoLBOBN.  which  the  said  governors  and  directors  paid  as  well  the  sums 
required  for  the  relief  &c.  of  the  poor,  as  the  contribution 
required  for  the  police,  the  contribution  required  for  county 
rates,  the  interest  upon  monies  theretofore  borrowed,  and  annui- 
ties granted  by  the  said  governors  and  directors  under  the  said 
local  Act,  and  all  other  expenses  incident  to  the  carrying  the  said 
local  Act  into  execution :  and  this  was  the  course  pursued  by  the 
defendants  as  governors  and  directors  whilst  they  were  in  office. 

The  case  then  stated  the  appointment  of  the  first  mentioned 
defendants,  on  Friday  next  after  25th  March,  1837»  to  be  governors 
and  directors  for  the  ensuing  year,  and  the  making  of  a  rate  by 
them,  dated  26th  August,  1887,  entitled  "  a  rate  "  &c.  "  of  1«.  2fL 
in  the  pound,  for  the  relief,  maintenance,  lodging  and  employment 
of  the  poor  of  that  part  of  the  parish  of  St.  Andrew  "  &c.,  '*  and  the 
parish  of  St.  George  "  &c.,  '*  upon  every  person  "  &c. 

Before,  and  for  the  purpose  of,  making  the  said  rate,  the 
[  *88  ]  governors  and  directors  met  in  pursuance  of  sect.  12  *of  the 
local  Act,  to  calculate  and  settle  the  amounts  required  for  the 
different  purposes  to  which  the  rate  was,  by  law,  applicable :  viz. 
the  relief  of  the  poor,  the  county  rate  &c.  (see  below),  and  other 
expenses  hereinafter  mentioned.  At  this  time,  the  governors  and 
directors  were  engaged  in  law  proceedings  for  the  purpose  of  con- 
testing the  validity  of  the  Poor  Law  Commissioners*  orders  above 
mentioned  for  and  relating  to  the  union  of  the  above  mentioned 
district  with  other  places :  and,  amongst  other  items  of  estimated 
expenditure  from  the  proceeds  of  the  intended  rate,  the  sum  of  TOO/, 
was  calculated  by  the  governors  and  directors  to  be  required  for  law 
expenses  in  relation  thereto.  At  the  said  meeting,  8,679/.  was  cal- 
culated as  the  sum  which  would  be  required  for  the  relief  of  the 
poor.  The  amounts  so  settled  and  ascertained  were  submitted  to  a 
meeting  of  the  inhabitants  pursuant  to  sect.  13  of  the  local  Act ;  and 
they  made  the  assessment  before  mentioned  for  raising  the  sums 
required  for  the  purposes  aforesaid. 

The  amount  of  the  rate,  supposing  the  whole  collected,  was 
6,799/.  48.  6d.  The  total  amount  produced  by  the  rate  was 
6,246/.  18«.  9d. ;  of  which  sum  the  governors  and  directors 
appropriated,  for  the  purpose  of  being  paid  over  to  the  guardians 

(1)  10  Geo.  IV.  c.  44. 


VOL.  Lxvi.]  1844.     Q.  B.     6  Q.  B.  88—90.  299 

of  the  said  Holborn  Union  for  the  relief  of  the  poor  in  the  district         Reg. 
of  the  said  governors  and  directors,  the  said  sum  of  8,6792.  so  cal-    qoverkobs 
culated,  &c.  as  aforesaid ;  and  the  residue  they  appropriated  and  g^  andbew 
applied  to  the  other  purposes  before  mentioned  :  viz.  to  the  police     Holborn. 
rate,  the  county  rate,  the  payment  of  part  of  the  principal  and 
interest  and  annuities  in  respect  of  the  debts  charged  upon  the 
rates  made  under  the  said  local  Act,  and  salaries  to  officers,  and 
other  expenses  attending  the  carrying  of  the  said  local  Act  into 
execution,  *and  law  charges,  such  as  appeals  against  rates  and  the       [  ^^^  1 
like,  but  chiefly  in  reference  to  the  said  litigation  with  the  Poor  Law 
Commissioners.    Various  sums  had  been  required  of  the  governors 
and  directors  by  the  guardians  of  the  Holborn  Union  for  the  relief 
of  the  poor,  and  expenses  of  the  workhouse  :  these  sums  were  not 
paid  when  demanded,  by  reason  of  the  said  litigation,  but  were  paid 
on  its  conclusion,  and  before  the  inandavms  issued. 

After  the  issuing  of  the  mandamus^  and  before  the  return,  viz. 
July  23rd,  1839,  the  said  J.  H.  Mitchiner,  who  had  been,  on  July 
28th,  1836,  chosen  and  appointed  auditor  for  the  parishes  and 
unions  mentioned  in  the  order  of  July  7th,  1836,  including  the 
Holborn  Union,  except  St.  Pancras,  and  who  continued  to  hold  and 
execute  such  office,  attended  at  the  workhouse  of  the  said  part  of 
the  parish  of  St.  Andrew  &c.  and  St.  George  the  Martyr,  for  the 
purpose  of  auditing  the  accounts  thereof,  due  notice  having  been 
given  to  the  said  governors  and  directors  and  their  said  collectors ; 
"  and  they  were  duly  required  to  produce  to  the  said  J.  H.  M.  a  full 
and  distinct  account  of  all  moneys,  matters  and  things  committed 
to  their  charge,  or  received,  held  or  expended  by  them,  on  behalf 
of  the  said  parishes,  so  far  as  related  to  the  moneys  assessed  for  the 
relief  of  the  poor."  Charles  Boydell,  as  clerk  to,  and  on  behalf  of, 
the  governors  and  directors,  attended  and  delivered  an  account, 
which  was  set  forth  in  the  case ;  but  the  following  summary,  also 
given  in  the  case,  describes  it  sufficiently  for  the  purpose  of  this 
report. 

''  The  credit  side  of  the  above  account  contains  a  correct  state- 
ment of  the  sums  paid  by  the  governors  and  directors  at  the  times 
therein  mentioned  to  the  guardians  *for  the  relief  of  the  poor,  but  [  *90  ] 
contains  no  account  of  the  other  applications  of  the  money  raised  as 
above  mentioned  under  the  name  of  poor  rate,  although  con- 
siderable sums  had,  during  the  period  embraced  by  the  account, 
been  expended  by  the  governors  and  directors  for  the  various  other 
purposes  above  mentioned,  including  the  law  charges  before  referred 
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Rbo.        to.     The  sums  mentioned  on   the  debit  side  of  the  account  as 

OoYBRNOBs    assessed  for  the  relief  of  the  poor  formed  the  whole  amount  of  the 

St.  Andrew   ^^^^^^^  sums  calculated,  ascertained  and  settled  by  the  governors 

HoLBOBN.     and  directors  as  necessary  according  to  their  judgment  to  be  assessed 

and  charged  for  the  relief  of  the  poor  as  aforesaid  under  the  12th 

section  of  the  local  Act ;  but  they  formed  only  part  of  the  snma 

calculated "  &c.    "  by   the    said    governors    and  directors   to  be 

assessed  and  charged,  and  which  were  accordingly  assessed  and 

raised  by  the  said  inhabitants,  under  the  said  local  Act,  under  the 

name  of  poor  rate,  for  the  various  purposes  hereinbefore  mentioned," 

including  the  law  charges. 

Mitchiner  then  demanded  an  account  of  the  entire  sums  that  had 
been  collected  under  the  name  of  poor  rate,  and  how  they  had  been 
expended,  and  required  to  see  the  whole  poor  rate,  and  the  varioos 
books  relating  to  it :  but  the  governors  and  directors  refused  to  give 
any  farther  account. 

The  questions  for  the  opinion  of  this  Court  were :  1.  "  Whether 
or  not  the  said  governors  and  directors,  having,  as  is  admitted  by 
the  pleadings,  fully  accounted  to  the  said  auditors  under  the  said 
local  Act  of  Parliament,  are  also  bound  to  account  to  the  auditor 
appointed  under  the  order  of  the  said  Poor  Law  Commissioners 
under  the  46th  and  47th  sects,  of  stat.  4  &  5  Will.  IV.  c.  76." 
[  91  ]  2.  If  they  are  bound  so  to  account,  "  whether  or  not  the  account 

rendered  by  the  said  C.  Boydell  on  the  part  of  the  said  governors 
and  directors  as  above  mentioned  is  a  sufficient  account  within  the 
meaning  of  the  said  sections,  so  as  to  entitle  the  defendants  to 
have  the  verdict  entered  for  them  on  the  second  of  the  above  issues." 

The  mandamus,  return  and  pleadings,  the  local  Act,  and  the 
before  mentioned  orders  of  the  Commissioners,  were  to  be  considered 
as  part  of  the  case. 

The  case  was  argued  last  Term  (i). 

Tomlinson  for  the  Crown  : 

First,  the  account  rendered  to  the  auditors  under  the  local  Act 
furnishes  no  answer  to  this  writ.  Stat.  4  &  5  Will.  IV.  c.  76,  s.  47, 
requires  the  officers  there  named  to  account  to  their  own  superiors, 
a  final  account  being,  however,  demandable  by  the  auditor  who 
shall  have  been  appointed,  under  sect.  46,  by  the  Poor  Law  Com- 
missioners.     If  the  governors  and  directors,  now  defendants,  are 

(1)  April  27th,  1844.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Williams 
and  Wightman,  JJ. 
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exempt  from  such  audit,  it  must  be  by  some  special  provision.   The        Reo. 

1?. 
exem.ptioii  might  with  some  reason  be  claimed  if  the  local  Act  created    govebnors 

an  auditor  having  all  the  powers  which  are  to  be  exercised  in  g^  Andrew 

discharge  of  that  office  under  the  order  of  the  Commissioners :  but     Holborn. 

the  officers  appointed  under  stat.  6  Geo.  lY.  c.  clxxv.  are  not  such 

auditors.     ♦    *    ♦ 

Erie,  contra :  [  93  ] 

*  *  The  reasons  assigned  for  vesting  the  power  of  audit  in  the 
Poor  Law  Commissioner  to  the  exclusion  of  the  local  ones  are 
insufficient.  It  is  argued  that  the  decision  of  the  poor  law  auditor 
is  preferable,  because  final,  and  therefore  efficient :  but  his  allowance 
or  disallowance  is  subject  to  review  at  the  Petty  Sessions  :  Reg.  v. 
Fonch  (1),  Reg.  v.  Earl  of  Dartmouth  (2),  stat.  4  &  *5  Will.  IV.  c.  76,  L  •«*  J 
s.  89.  The  investigation  before  local  auditors,  elected  by  and 
representing  the  parishioners,  is  a  regular  and  convenient  course, 
and  subject;  to  a  proper  controul  by  appeal  to  the  Quarter  Sessions : 
it  is  said  that  the  appeal  renders  such  a  proceeding  cumbrous, 
and  less  effectual  than  the  examination  by  poor  law  auditor; 
but  that  argument  assumes  that  his  judgment  will  always  be 
satisfactory. 

(Patteson,  J. :  Does  the  local  Act  give  costs  to  the  parish  auditors 
on  appeal  ?) 

They  may  have  them,  under  sect.  69.  In  sect.  47  of  stat.  4  &  5 
Will.  IV.  c.  76,  which  expressly  provides  for  the  taking  of  an  account, 
the  object  principally  in  view  is  that  there  shall  be  an  account 
every  quarter  of  a  year ;  and  it  is  contemplated  that,  for  the 
purpose  of  such  account,  there  shall  be,  in  every  parish  or  union, 
some  auditor ;  but  the  clause  does  not  profess  to  make  new  regula- 
tions for  the  appointment  of  them.  The  argument  for  the  Crown 
requires  that  the  word  '' auditors"  should  be  taken  to  mean 
auditors  armed  with  certain  exclusive  authorities ;  a  construction 
not  warranted  by  the  words,  and  opposed  by  the  cases  just  cited. 
The  power  of  controul  given  by  sects.  16  and  21  may  be  fully 
exercised  without  superseding  the  local  auditors.  The  words  of 
sect.  46  are  certainly  very  large,  and  enable  the  Commissioners  to 
appoint  officers  for  the  purpose,  among  others,  of  auditing  accounts, 
and  to  define  their  duties :  but  this  clause  must  be  taken  in  con- 
junction with  sect.  47  ;  and,  if  the  requisitions  of  the  latter  clause 

(1)  57  B.  R.  684  (2  a  B.  308).  (2)  5  Q.  B.  p.  878. 
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Bbo.  may  have  been  fully  complied  with  by  the  audit  which  has  here 

GovKRMORs  taken  place,  the  enactment  of  sect.  46  cannot  of  itself  render  that 

St  i^DBKw  compliance  insufficient.      Under  sect.  47  the  return  is  an  answer  to 

HoLBOBN.  *  the  writ. 

[  95  ]  Tomlinson,  in  reply.     *     *.    * 

Cur.  adv.  rtUt. 

Lord  Denmak,  Ch.  J.,   in  this  Term   (June  8th),   delivered  the 
judgment  of  the  Court  : 

There  were  two  questions  in  this  case  proposed  for  our  con- 
sideration :  1.  Whether  the  defendants,  having  accounted  to  the 
auditors  under  the  local  Act,  6  Geo.  IV.  c.  clxxv.,  were  also  bouud 
to  account  to  the  auditor  appointed  under  the  order  of  the  Poor  Law 
Commissioners :  and  2.  Whether,  if  they  were  bound  to  account  to 
such  auditor,  the  account  rendered  by  them  as  stated  in  the  case  is 
sufficient. 

With  respect  to  the  first  of  these  questions,  the  powers  of  the 
auditors  under  the  local  Act  are  so  inadequate  to  the  performance 
of  the  duties  required  of  the  auditor  appointed  under  the  order  of 
the  Poor  Law  Commissioners,  having  no  power  to  disallow  any  of 
the  items  in  the  accounts,  that  we  are  clearly  of  opinion  that  the 
defendants  were  bound  to  account  to  the  latter  auditor,  though  they 
[  *96  ]  had  already  accounted  to  the  ^auditors  under  the  local  Act.  This 
part  of  the  case  was  indeed  scarcely  contested  on  the  part  of  the 
defendants,  and  was  in  effect  settled  by  the  decision  of  this  Court 
in  the  case  of  The  Allatonefield  Union  (i). 

With  respect  to  the  second  question,  it  was  contended  on  the  part 
of  the  defendants  that  they  were  not  bound  to  render  an  account 
to  the  auditor  appointed  under  the  order  of  the  Poor  Law  Com- 
missioners of  all  the  money  collected  by  them  under  the  rate 
denominated  "  the  poor  rate,"  which  was  partly  applicable  to  other 
purposes  than  the  relief  of  the  poor ;  but  only  of  so  much  of  the 
produce  of  the  rate  as  was  raised  for  and  applied  to  the  purpose  of 
the  relief  of  the  poor.  The  defendants  made  a  rate  of  Is.  2d.  in  the 
pound  for  the  relief,  maintenance,  lodging  and  employment  of  the 
poor,  which  by  estimation  would  produce  a  sum  of  upwards  of 
6,000Z. ;  but  of  this  not  much  more  than  half  was  applied,  or 
intended  to  be  applied,  to  the  relief  of  the  poor ;  the  residue  was 

(1)  Reg,  V.  The  Poor  Law  Commissioners ,  AUsioftefiM  Incorporation,  11 
Ad.  &  E.  558. 
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applied,  and  intended  to  be  applied,  to  the  police  rate,  the  county        Rso. 
rate,    payment  of  principal  and  interest  due  in  respect  of  debts    govkrnors 
contracted  under  the  authority  of  the  local  Act,  for  salaries,  and  g^  andrkw 
various  expenses  attending  the  carrying  the  local  Act  into  effect.     Holborn. 
The  defendants  did  account  for  so  much  of  the  money  raised  under 
the  rate  as  was  applied,  and  intended  to  be  applied,  to  the  relief 
and    maintenance  of  the  poor,  but   objected  to  account   for  the 
residue  which  was  raised  for  and  applied  to  other  purposes :  and 
whether  they  are  bound  to  do  so  is  in  effect  the  question  for  our 
consideration. 

It  is  not  necessary  to  refer  to  the  local  Act,  as  the  question  turns        [  ^7  ] 
entirely  upon  the  Poor  Law  Amendment  Act,  and  applies  indeed  to 
every  parish  in  England  where  the  poor  rate  is  in  fact  applicable  to 
the  payment  of  the  county  rate,  police  rate,  or  any  other  expense 
than  the  relief  and  maintenance  of  the  poor. 

By  the  forty-sixth  section  of  the  Poor  Law  Amendment  Act,  the 
Commissioners  may  direct  the  guardians  of  any  parish  or  union  to 
appoint  an  ofl&cer  for  the  examining,  auditing,  allowing  or  disallow- 
ing of  accounts  in  such  parish  or  union  or  in  united  parishes,  and 
may  define  and  specify  and  direct  the  execution  of  the  duties  of  such 
officer,  and  the  places  and  limits  within  which  the  same  shall  be 
performed.  In  pursuance  of  this  power,  the  Commissioners  did 
direct  the  guardians  of  the  Holborn  Union,  of  which  the  district  in 
question  forms  a  part,  to  appoint  an  auditor,  whose  duties  were 
specified  to  be  (amongst  other  things)  to  audit  the  accounts  of  the 
said  union,  and  of  the  several  parishes  comprised  therein,  at  proper 
times ;  and  to  examine  whether  the  expenditure  in  all  cases  was 
such  as  might  lawfully  be  made,  and  to  strike  out  such  payments 
and  charges  as  were  not  authorized  by  some  provision  of  the  law,  or 
the  orders  of  the  Commissioners. 

By  the  forty-seventh  section  of  the  Poor  Law  Amendment  Act, 
every  person  having  the  collection,  receipt  or  distribution  of  the 
moneys  assessed  for  the  relief  of  the  poor  in  any  parish  or  union,  or 
holding  or  accountable  for  any  balance  relating  to  the  relief  of  the 
poor,  or  the  collection  or  distribution  of  the  poor  rate  of  any  parish 
or  anion,  shall,  where  the  orders  of  the  Commissioners  shall  have 
come  in  force,  as  often  as  the  said  orders  shall  direct,  make  and 
render  to  the  guardians,  ^auditors  or  such  other  persons  as  by  [  *^^  1 
virtue  of  any  statute  or  custom,  or  of  the  said  orders,  may  be 
appointed  to  examine,  audit,  allow  or  disallow  such  accounts,  a  full 
and  distinct  account  in  writing  of  all  moneys,  matters  and  things 
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Rbg.        committed  to  their  charge,  or  received,  held  or  expended  by  them 

GovKRMOBB    on  behalf  of  any  such  parish  or  union ;  and  all  balances  due  from 

St  Andrew    ^^^  person  having  the  controul  and  distribution  of  the  poor  rate,  or 

HoLBORN.     accountable  for  such  balances,  may  be  recovered  in  the  same  manner 

as  any  penalties  are  recoverable  under  that  Act. 

Two  things  are  observable  in  this  section :  first,  that  the  accounts 
are  to  be  rendered  to  a  person  appointed  either  by  statute,  custom 
or  the  order  of  the  Poor  Law  Commissioners  to  examine,  audit, 
allow  or  disallow  such  accounts;  and,  secondly,  that  the  account  is 
to  be  of  all  moneys,  matters  and  things  committed  to  their  charge, 
or  received,  held  or  expended  by  them  on  behalf  of  the  parish  or 
union  ;  and  the  balance  may  be  recovered  under  the  Act. 

The  auditors  under  the  local  Act  do  not,  as  already  observed, 
possess  the  powers  required  for  an  auditor  under  this  section :  they 
have  no  power  to  disallow  the  accounts  ;  but  the  auditor  appointed 
under  the  order  of  the  Commissioners  does  possess  the  power,  and 
is  therefore  the  person  to  whom  the  accounts  should  be  rendered 
under  the  terms  of  the  forty-seventh  section. 

With  respect  to  the  accounts  themselves,  the  terms  of  the  forty- 
sixth  and  forty-seventh  sections  of  the  Act  include  all  moneys  held 
by  the  parties  accounting  on  behalf  of  the  parish  or  union,  and 
would  therefore  apply  to  all  the  money  raised  by  the  poor  rate :  and 
[  *99  ]  it  is  also  to  be  observed  that,  in  the  description  of  the  persons  *who 
are  to  account,  given  at  the  early  part  of  the  forty-seventh  section, 
persons  holding  or  accountable  for  any  money  or  balance  relating  to 
the  relief  of  the  poor,  or  the  collection  or  distribution  of  the  poor 
rate,  are  mentioned. 

It  appears  to  us,  therefore,  that  by  the  terms  of  the  forty-sixth  and 
forty-seventh  sections  of  the  Poor  Law  Amendment  Act,  applied  to 
this  case,  the  defendants  were  bound  to  account  to  the  auditor 
appointed  under  the  order  of  the  Poor  Law  Commissioners,  not 
only  for  so  much  of  the  money  raised  by  the  poor  rate  as  was 
raised  for  and  applied  to  the  relief  and  maintenance  of  the  poor, 
but  for  the  whole  amount  of  the  money  raised  by  the  poor  rate ; 
and  that  the  auditor  may  insist  upon  ascertaining  the  amount  of 
the  balance  of  the  whole  rate  in  the  hands  of  the  accountants. 
There  is  but  one  rate  levied,  and  that  professedly  for  the  relief, 
maintenance,  lodging  and  employment  of  the  poor :  and,  though 
the  inquiry  into  the  mode  of  disposing  of  the  proceeds  of  the  rate 
may  introduce  matters  foreign  to  the  direct  and  avowed  object  of 
the  rate,  this  is  but  a  necessary  incident  in  the  inquiry,  and  seems 
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to  have  been  contemplated  by  the  Legislature  when  a  remedy  is  Reo. 

provided  for   the   recovery  of   the  balance  in  the  hands  of    the  governors 

accountant,  obviously  meaning  the  balance  of  the  whole  rate  levied  g^  andrbw 

for  the  relief,  maintenance,  lodging  and  employment  of  the  poor.  Holborn. 

We  are,  therefore,  of  opinion  that  the  verdict  entered  for  the 

prosecutor  should  stand. 

Verdict  to  stand. 


DOE  D.  LOKD  ANGLESEA  v.   CHURCHWARDENS  of   is^^. 

RUGELEY,  '''ll'' 


(6  Q.  B.  107—119;  S.  C.  13  L.  J.  M.  C.  137;  8  Jur.  615.) 

Land  was  demised  to  trustees  for  parish  B.,  they  covenanting  to  huild  a 
workhouse  thereon,  and  to  use,  occupy,  possess  and  enjoy  the  premises  for 
the  sole  use,  maintenance  and  support  of  the  poor  of  R.,  and  not  to  convert 
the  building  or  the  land,  or  employ  the  profits  thereof,  to  any  other  use, 
intent  or  purpose  whatsoever.  Proviso  for  re-entry  on  breach  of  the 
covenant. 

The  house  was  built,  and,  together  with  the  land,  used  agreeably  to  the 
covenant.  Afterwards  the  Poor  Law  Amendment  Act,  1 834  (4  &  5  Will.  IV, 
c.  76),  passed ;  and  the  Poor  Law  Commissioners  incorporated  parish  £.  in 
a  union,  and  removed  all  the  paupers  to  the  union  workhouse.  The  work- 
house of  &.  became  uninhabited,  and  was  locked  up ;  and  the  land  was  let 
at  a  rack  rent,  which  was  applied  in  aid  of  the  poor  rates.  On  ejectment 
brought  (three  years  afterwards)  for  breach  of  the  covenant, 

Held,  that  no  breach  of  the  covenant  appeared  :  but  semble  that  a  breach 
caused  by  the  compulsory  operation  of  the  statute  would  have  been  thereby 
excused  (1). 

Bt  consent,  and  the  order  of  a  Judge  (December,  1843),  a  special 
case  was  stated  in  this  cause,  for  the  opinion  of  the  Court. 

The  case  set  out  an  indenture,  dated  Slst  August,  1778, 
between  Henry,  Lord  Paget,  of  the  one  part,  and  certain  trustees  on 
behalf  of  the  inhabitants  and  parishioners  of  the  parish  of  Bugeley 
in  Staffordshire,  of  the  other  part.  After  reciting  that  the  main- 
tenance and  support  of  the  poor  of  that  parish  had  been  increased, 
and  the  burden  thereof  had  become  grievous  &c.,  which  had  in  a 
great  measure  arisen  from  the  want  of  a  proper  house  for  the 
reception  of  the  poor,  and  that  many  of  the  inhabitants  had 
l^etitioned  Lord  Paget,  setting  forth  the  above  grievance,  and 
requesting  him  to  grant  them  eleven  acres  of  land  on  his  chase  of 
Cannock  Wood  to  answer  the  above  purpose,  it  was  witnessed  that, 
for  the  considerations  aforesaid,  and  in  consideration  of  the  rents, 
covenants  and  agreements  after  mentioned,  Lord  Paget  demised  to 
the  trustees,  their  executors,  &c.,  all  that  tract  or  parcel  of  land 
(1)  Baily  v.  De  Crespigny  (1869)  L.  E.  4  Q.  B.  180,  38  L.  J.  a  B.  98. 
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Dob  (L       situate  in  the  parish  aforesaid,  in  and  upon  the  chase  of  CannociL 

Anqlesea     Wood,  in  a  place  there  called  &c.,  containing  eleven  acres  of  land, 

Church       abutting  *&c.;    habendum   to   the   trustees,  their   executors,  &c., 

WARDENS  OF    from  March  25th,  1778,  for  one  thousand  years,  upon  trust  as 

aforesaid,  yielding  &c.  to  Lord  Paget,  his  heirs,  &c.,  a  yearly  rent 


[  '108  ] 


[  ♦109  ] 


of  58.;  which  rent  the  trustees,  for  themselves,  their  joint  and 
several  heirs,  executors,  &c.,  covenanted  to  Lord  Paget,  his  heirs, 
&c.,  to  pay  at  the  days  named.  The  trustees  further  covenanted 
that  they,  some  or  one  of  them,  '*  shall  and  will,  on  or  before  the 
24th  day  of  June  next  ensuing  the  date  hereof,  build,  or  cause  to 
be  built,  a  house  upon  some  part  of  the  hereby  demised  premises 
for  the  reception  of  the  poor  people  that  become  chargeable  to  the 
said  parish  of  Eugeley,  and  shall  and  will,  during  the  continuance 
of  these  presents,  use,  occupy,  possess  and  enjoy  the  hereby 
demised  premises,  and  every  part  thereof,  for  the  sole  use,  main- 
tenance and  support  of  the  poor  of  Bugeley  aforesaid,  according  to 
the  true  intent  and  meaning  of  the  parties  hereto,  and  shall  not 
convert  the  aforesaid  intended  building,  or  the  land  hereby  demised, 
or  employ  the  profits  thereof,  to  any  other  use,  intent  or  purpose 
whatsoever."  Proviso  for  re-entry  if  the  rent  should  be  behind  &c., 
or  if  the  trustees,  their  executors,  &c.,  should  without  license  sell, 
assign,  transfer  or  otherwise  part  with  their  or  any  of  their  estates, 
interest  or  term  of  or  in  the  premises  or  any  part  thereof,  or  if  they 
or  any  of  them,  their  or  any  of  their  heirs,  executors,  &c.,  "  do  not 
in  all  things  well  and  truly  observe,  perform,  fulfil  and  keep  all  and 
singular  and  every  the  covenants  herein  contained."  Covenant  for 
quiet  enjoyment. 

This  lease  was  duly  executed :  and,  within  the  time  prescribed  in 
the  lease,  a  workhouse  was  erected  on  the  demised  land»  partly  by 
subscription,  and  partly  at  the  cost  of  the  inhabitants;  and  the 
eleven  acres  of  land  *were  inclosed  and  subdivided  by  fences  and 
cultivation.  From  that  time  until  after  the  day  on  which  the  order 
of  the  Poor  Law  Commissioners  hereinafter  mentioned  came  into 
operation,  the  workhouse  so  built  was  inhaibited  by  paupers  under 
the  superintendence  of  a  governor,  who  resided  on  the  premises : 
and  the  land  became  beneficial  to  the  parish  by  furnishing  employ- 
ment to  paupers,  who  cultivated  it  under  the  management  of  the 
churchwardens  and  overseers  of  the  poor  for  the  time  being.  From 
the  date  of  the  lease  until  the  time  last  mentioned,  the  parish  officers, 
by  the  permission  of  the  lessees,  exercised  the  sole  controul  over  the 
property  on  behalf  of  the  parish,  and  paid  the  r^nt  reserved  by  the 
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lease  to  the  lessor  or  his  representatives  up  to  25th  March,  1889,        Dok  d. 
and  have  been  ever  since  ready  and  have  offered  to  pay  the  same  as     anglesea 
it  has  become  due,  according  to  the  terms  of  the  lease.  Church- 

By  an  order  of  the  Poor  Law  Commissioners  for  England  and  wardens  of 

•^  RUOELEY. 

Wales,   bearing  date  25th   November,    1836,  the   Commissioners 
ordered  and  declared  that  certain  parishes,  &c.,  among  which  was  the 
parish  of  Bugeley  aforesaid,  should,  on  21st  December  then  next, 
be,  and  thenceforth  should  remain,  united  for  the  administration  of 
the  law  for  the  relief  of  the  poor,  by  the  name  of  the  Lichfield 
Union,  and  should  contribute  and  be  assessed  to  a  common  fund 
for  purchasing,  building,  hiring  or  providing,  altering  or  enlarging, 
any  workhouse  or  other  place  of  reception  and  relief  of  the  poor  of 
such  parishes  &c.,  or  for  the  purchase  of  any  lands  or  tenements, 
under  and  by  virtue  of  the  provisions  of  the  said  Act,  of  or  for  such 
union,  and  for  the  future  upholding  &c.  of  such  workhouses  or  places. 
After  the  day  on  which  the  above  order  came  into  operation, 
until  May,  1840,  the  said  property  was,  under  *the  controul  and  by       [  *iio  ] 
the  sanction  of  the  proper  authorities  in  that  behalf,  used  for  the 
poor  of  the  union  as  it  had  previously  been  by  the  poor  of  the 
parish.     Li  May,  1840,  all  the  poor  then  upon  the  said  property 
were,  by  order  of  the  proper  and  competent  authorities,  removed 
therefrom  to  a  workhouse  which  had  been  built  and  provided  at 
Lichfield  for  the  said  union.     Since  that  period  all  the  poor  of  the 
union  have,  by  order  of  the  proper  authorities,  been  supported  in 
the  workhouse  at  Lichfield:  and  the  workhouse  at  Bugeley  has  been 
in  consequence  uninhabited  and  locked  up.    A  garden  attached  to 
it,  and  the  rest  of  the  land  demised,  have  been  and  are  in  the 
possession  of  two  several  tenants  at  a  rack  rent  under  the  church- 
wardens and  overseers  of  the  parish ;    which  rent  has  been  and  is 
applied  in  aid  of  the  poor  rates  of  the  parish. 

The  lessor  of  the  plaintiff  is  heir-at-law  and  legal  representative 
of  the  grantor  of  the  lease. 

The  question  for  the  opinion  of  the  Court  was  whether,  under 
the  above  circumstances,  the  lessor  of  the  plaintiff  has  a  right  to 
re-enter  by  virtue  of  the  proviso  in  the  lease  of  1778.  The  parties 
agreed  that,  at  the  request  of  either,  the  case  might  be  turned  into 
a  special  verdict ;  the  record,  for  such  purpose,  to  be  made  up,  by 
consent,  in  such  manner  as  should  be  necessary. 
The  case  was  argued  last  Easter  Term  (i). 

(1)  April  26th.     Before  Lord  Denman,   Ch.  J.,   Patteson,   Williams  and 
Wightman,  JJ.  ^ 

20—2 
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Dob  d.  Whateley,  for  the  plaintiflf : 

Lord 

Anolesba         The  contract  of  the  defendants  under  this  lease  has  not  been 

t, 
Ghuboh-      kept ;   and  the  reversioner  may  re-enter.     The  lessor,  who  had  the 

WARDENS  OP 

RooELBY.  i"*  disponendi,  clearly  intended  that  the  land  should  be  used  for 
[  •111  ]  the  purposes  ofja  workhouse,  and  not  to  aid  *the  poor  rate  in  other 
ways.  Lord  Tbntbrden  says,  in  Doe  d.  Davis  v.  EUam  (i) :  "I  do 
not  think  provisoes  of  this  sort  are  to  be  construed  with  the  strict- 
ness of  conditions  at  common  law.  These  are  matters  of  contract 
between  the  parties,  and  should,  in  my  opinion,  be  construed  as  other 
contracts;"  that  is,  "according  to  fair  and  obvious  construction, 
without  favour  to  either  side." 

(Pattbson,  J. :     The  paupers  have  been  removed  from  the  work- 
house by  compulsion  of  law.) 

In  Lucy  v.  Levlngton  (2),  cited  2  Bac.  Abr.  161  (3),  Conditions  (Q)  2, 
the  defendant  covenanted  with  J.  S.  to  levy  a  fine,  and  that  J.  S. 
should  enjoy  the  lands  against  all  claiming  under  Y. :  in  an  action 
on  the  covenant  it  was  alleged  that  persons  claiming  under  V. 
entered  upon  J.  S.  :  and  the  defendant  pleaded  that  at  the  time  of 
the  covenant  he  had  good  title  by  virtue  of  certain  fines,  but  that  an 
Act  of  Parliament  passed,  making  and  declaring  the  fines  void  and 
declaring  the  claimants  under  Y.  entitled,  by  reason  whereof  they 
entered ;  and  this  was  held  no  defence.  Here,  if  the  premises  can  do 
longer  be  occupied  as  a  poor  house,  they  ought  to  return  to  the  lessor. 

J.  ir.  Sviith,  contra . 

First,  the  covenant  has  not  been  broken  :  secondly,  if  it  has,  the 
breach  being  caused  by  an  Act  of  Parliament,  there  is  no  forfeiture. 
1.  The  words  of  the  covenant,  "  shall "  "  use,  occupy,  possess  and 
enjoy  the  hereby  demised  premises  "  "  for  the  sole  use,  maintenance 
and  support  of  the  poor  of  Eugeley,"  are  explained  by  the  negative 
ones  that  follow,  "and  shall  not  convert  the  aforesaid  intended 
[  •112  ]  building,  or  the  land  hereby  demised,  or  employ  the  ^profits  thereof, 
to  any  other  use ;  "  which  show  that  the  restriction  was  not  meant 
to  be  literally  that  which  seems  expressed  in  the  first  p€irt  of  the 
clause.  As  to  the  workhouse,  it  has  not  been  converted  "to  any 
other  use:"  the  churchwardens  and  overseers  retain  the  controul 
over  it ;  and  the  poor,  or  part  of  them,  may  at  any  time  be  brought 
back.     As  to  the  land,  it  is  made  available  for  the  purposes  of  the 

(1)  31  R.  E.  729  (Moo.  &  Mai.  189).  (3)  7th  ed. 

(2)  1  Venti'.  175. 
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lease  as  nearly  as  the  circumstances  permit.     *     *     Where  a  con-       Dok  d. 

dition  is  not  strictly  fulfilled,  non-performance  is  excused  "  if  the     AKOLKfeEA 

condition  be  performed  in  substance,"  or  "  as  near  the  intent  of      church- 

the   condition   as  can   be:"  Com.  Dig.  Condition  (L.  1).     2.  If,  wardens  of 

however,  the  acts  done  are  contrary  to  the  covenant,  the  legal 

compulsion  is  an  excuse.     *'  Where  H.  covenants  not  to  do  an  act 

or  thing  which  was  lawful  to  do,  and  an  Act  of  Parliament  comes 

after  and  compels  him  to  do  it,  the  statute  repeals  the  covenant : 

so  if  H.  covenants  to  do  a  thing  which  is  lawful,  and  an  Act  of 

Parliament  comes  in  and  hinders  him  from  doing  it,  the  covenant 

is  repealed  :  "  Brewster  v.  Kitchell  (i).     It  may  also  be  collected 

from  Com.  Dig.  Condition  (D.  1),  (L.  13),  and  4  Bac.  Abr.  *Leases       [  *113  ] 

and  Terms  for  Years  (T.  2)  (2),  that  a  forfeiture  does  not  take  place 

where  performance  of  the  covenant  is  made  impossible  by  Act  of 

Parliament.     Lucy  v.  Levington  (3)  was  decided  before  Brewster  v. 

Kitchell  (1) ;  and  the  defendant  Levington  had  pleaded  that,  before 

the  Act  of  Parliament,  he  had  a  good  and  indefeasible  title  by 

virtue  of  certain  fines,  which  fines  the  Act  (13  Car.  II.)  declared 

void,  as  having  been  extorted  by  armed  force;  and  Hale,  Ch.  J. 

said,  in  his  judgment,  '^  nor  has  the  defendant  reason  to  complain, 

for  the  act  was  made  because  of  his  own  fraud  and  force."     Doe 

d.  Lord  Grandey  v.  Butchei*  (4)  is  a  direct  authority  for  the  defendant 

on  this  point. 

If  hateley,  in  reply : 
The  law  laid  down  in  Brewster  v.  Kitchell  (i)  does  not  apply  to 
the  case  where  there  is  a  covenant  for  re-entry  if  a  condition  be 
broken ;  and  no  case  has  been  cited  where  such  a  covenant  was 
held  not  to  operate  when  the  express  terms  of  a  demise  were 
infringed,  as  in  this  instance. 

(J.  W.  Smitii  referred  to  Doe  d.  Ooodbehere  v.  Bevan  (5)  and 
Doe  d.  Mitchinson  v.  Carter  (6).) 

Cur.  adv.  vvlt. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  ejectment  to  recover  possession  of  a  building  and 
land  demised  to  trustees  for  the  parish  of  Rugeley,  on  the  ground 

(1)  1  Salk.  198.  (5)  16  R.  R.  293  (3  M.  &  S.  353). 

(2)  See  pp.  885,  887.  (6)  4  R.  R.  586  (8  T.  R.  57).     See 

(3)  1  Ventr.  175.  S,  C\  8  T.  R.  300. 

(4)  See  p.  310,  note  (3).  post. 
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of  a  forfeiture  by  reason  of  *  breach  of  a  covenant,  contained  in  tiie 
lease,  tliat  the  lessees  should  use,  occupy,  possess  and  enjoy  the 
demised  premises  for  the  sole  use,  maintenance,  and  support  of 
the  poor  of  Rugeley,  and  should  not  convert  the  building  or  the 
land  demised,  or  the  profits  thereof,  to  any  other  use,  intent  or 
purpose  whatsoever. 

Until  the  month  of  May,  1840,  the  building  was  used  as  the 
workhouse,  and  the  land  as  a  garden,  which  was  cultivated  by  the 
paupers :  but,  at  that  time,  the  paupers  were  removed  to  a  union 
workhouse  at  Lichfield  in  pursuance  of  the  order  of  the  Poor  Law 
Commissioners ;  and  the  workhouse  at  Rugeley  has  been  shut  up 
since  that  time,  and  the  garden  and  land  have  been  let  at  a  rent 
which  has  been  applied  in  aid  of  the  poor  rate.  This  is  the 
alleged  breach  of  covenant  by  which  it  was  contended  that  the  lease 
was  forfeited. 

But  we  are  of  opinion  that  there  has  not  been  any  breach  of  the 
covenant,  but  that  it  has  been  substantially  performed.  The 
premises  never  have  been  used  for  any  other  purpose  than  that  of 
the  maintenance  and  support  of  the  poor  of  Rugeley ;  and,  though 
the  orders  of  the  Commissioners  have  occasioned  for  a  time  a 
cessation  of  the  actual  occupation  of  the  premises  by  the  paupers, 
such  an  occupation,  either  by  casual  poor  or  otherwise,  may  at  any 
time  be  resumed.  What  was  the  precise  date  of  the  breach  of 
covenant  ?  To  this  question  no  satisfactory  answer  was  given  upon 
the  argument.  But,  even  if  the  condition  were  not  performed,  it 
appears  to  us  that  the  non-performance  would  in  this  case  be 
excused,  as  being  by  act  of  law,  and  involuntary  on  the  part  of 
the  lessees ;  and  the  cases  cited  in  the  argument,  and  to  be  found 
in  Bac.  Ab.  tit.  Conditions  (Q)  '2  (i),  *Com.  Dig.  tit.  Condition  (L.  1), 
and  the  case  of  Brewster  v.  Kitchell  (2),  support  this  view  of  the  case. 

Our  judgment,  therefore,  is  for  the  defendants. 

Judgment  for  defendants  (s). 


(1)  Vol.  4,  p.  161,  &c. 

(2)  1  Salk.  198. 

(3)  Doe   d.    Lord    Grantley    and 
Shrubb  r.  Butcher  and  Others. 

Land  was  demised  for  1,000  years 
by  indenture  (a.d.  1793)  to  A.  and 
B.,  the  latter  described  as  visitor 
and  guardian  of  the  poor  of  the 
parish  of  C,  their  successors  and 
assigns,  under  stat.  22  Gfeo.  III. 


c.  83  (Gilbert's  Act),  for  the  purpose 
of  erecting  apoorhouse  thereon,  and 
occupying  and  cultivating  the  same 
for  the  use  and  benefit  of  sucii  poor- 
house,  and  of  the  poor  of  C.  and 
such  other  parishes  as  should  be 
united  therewith  for  the  purposes  of 
the  Act.  Proviso  for  re-entry  if  C 
and  all  the  other  parishes  which 
should  or  might  at  any  time  be 
so    united    should   of    themselves 
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EEG.  V.  DENIS  JOHN   BLAKE  and  JOHN 
CHAMBERLAIN  TYE(l). 

(6  Q.  B.  126—140;  S.  C.  13  L.  J.  M.  C.  131 ;  8  Jur.  145,  666.) 

A  ooTint  for  conspiracy  charged  that  T.  and  B.  conspired  to  cause  certain 
goods  which  had  heen  and  were  imported  and  brought  into  the  port  of 
London  from  parts  beyond  the  seas,  and  in  respect  whereof  certain  duties 
of  customs  were  then  and  there  due  and  payable  to  the  Queen,  to  be  carried 
away  from  the  port  and  delivered  to  the  owners  without  payment  of  a  great 
part  of  the  duties,  with  intent  thereby  to  defraud  the  Queen ;  not  further 
describing  the  goods  or  the  means  of  effecting  the  objects  of  the  conspiracy. 
Held  sufficient,  on  motion  in  arrest  of  judgment. 

T.  did  not  appear ;  B.  pleaded  Not  guilty.  On  his  trial  it  was  proved 
that  T.  was  agent  for  the  importer  of  the  goods,  B.  a  landing  waiter  at  the 
Custom  House ;  that  it  was  T.'s  duty  (under  stat.  3  &  4  Will.  IV.  c.  52, 
8.  24)  to  make  an  entry  describing  the  quantity  &c.  of  the  goods ;  that  a 
copy  of  the  entry  was  delivered  to  B.,  who  was  to  compare  this  copy  with 

(1)  Cited  in  Mulcahy  v.  Beg.  (1868)  L.  R.  3  H.  L.  321.— A.  C. 


1844. 

Jan.  25,  27. 

May  80. 
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discontinue  to  adopt  the  provisions  of 
the  statute.  Further  proviso  that,  if, 
during  this  demise,  the  Tjegislature 
should  repeal  Gilbert's  Act,  so  that 
the  poor  of  the  several  parishes 
should  no  longer  be  permitted  to 
remain  under  the  care  of  the  visitor 
and  guardians  of  such  parishes,  it 
should  be  lawful  for  the  visitor  and 
guardians,  their  successors  and 
assigns,  yielding  up  the  land  to  the 
leiwors,  to  pull  down  the  said  poor- 
house  and  carry  away  the  materials. 

The  house  was  built ;  and  C.  and 
other  parishes  adopted  the  provi- 
sions of  the  Act ;  and  C.  continued 
io  follow  them  till  the  making  of 
the  after-mentioned  order :  but  the 
other  parishes  seceded  from  the 
union.  In  1836,  the  Poor  Law 
Commissioners  incorporated  parish 
O.  in  the  Hambledon  Union,  and 
ordered  all  the  paupers  to  be 
removed  to  the  union  workhouse; 
after  which  no  paupers  were  re- 
ceived into  the  poorhouse  of  C.  but 
persons  requiring  only  out-door 
relief ;  and  the  parish  officers  issued 
a  notice  proposing  to  let  part  of  the 
house  and  the  land. 

Held,  no  forfeiture  under  the  first 
proviso. 

^BnKmcENT   for   messuages,    land, 
Sui„  in  the  parish  of  Cranley,  Surrey. 


Demise,  1st  October,  1837.  By  con- 
sent, and  order  of  a  Judge,  a  special 
case  was  stated  for  the  opinion  of  this 
Court. 

The  case  stated  an  indenture,  dated 
19th  September,  1793,  made  between 
Grace.  Lady  Grantley,  relict  of  the 
late  Fletcher,  Lord  Grantley,  lady  of 
the  manor  of  East  Bramley,  Surrey, 
and  William,  Lord  Grantley,  heir-at- 
law  of  the  late  Lord,  of  the  one  part, 
**  and  Michael  King,  of  Cranley, 
Surrey,  yeoman,  and  John  Tickner,  of 
Cranley  aforesaid,  yeoman,  visitor  and 
guardian  of  the  poor  of  the  parish  of 
Cranley  aforesaid  under  and  by  virtue 
of  an  Act"  &c.,  **made'*  &c.  (22 
Geo.  ni.  c.  83),  **  of  the  other  part;  " 
whereby  the  first-mentioned  parties 
demised  *  *  to  the  said  M.  King  and  J. 
Tickner,  their  successors  and  assigns," 
a  piece  of  ground,  part  of  the  waste  of 
the  manor,  situate  &c.,  "  for  the  pur- 
pose of  erecting  a  poorhouse  or  work- 
house or  other  buildings  thereon,  and 
occupying,  cultivating  and  improving 
the  same  for  the  use  and  benefit  of 
such  poorhouse  and  the  poor  persons 
within  the  said  parish,  and  such  other 
parish  or  parishes  as  should  be  united 
therewith  for  the  purposes  of  the 
above  ^mentioned  Act  of  Parliament." 
Habendum  &c.  from  25th  March  then 
last  for  1 ,000  years,  at  the  yearly  rent 
of  12«.     Proviso,   "  that,  if  and  when 
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the  goods,  and,  if  they  coiTesponded,  to  write  "correct'*  on  T.'s  entry; 
whereupon  T.  would  receive  the  goods  on  payment  of  the  duty  euccarding  to 
his  entry.  It  was  further  proved  that  T.'s  entry  was  marked  '*  correct  *'  by 
B.,  and  corresponded  with  B.'s  copy ;  that  payment  was  made  aeoording  tr> 
the  quantity  there  described,  and  that  liie  goods  were  delivered  to  T. 
Evidence  was  then  ofifei*ed  of  an  entry  by  T.,  in  his  day  book,  of  the  charge 
made  by  him  on  the  importer,  showing  that  T.  charged  as  for  duty  paid  on 
a  larger  quantity  than  appeared  by  the  entry  and  copy  before  mentioned : 
Held  admissible  evidence  against  B. 

It  was  proved  that  B.  received  the  proceeds  of  a  cheque  drawn  by  T.  after 
the  goods  were  passed.  The  counterfoil  of  this  cheque  was  offered  in 
evidence,  on  which  an  account  was  written  by  T.,  showing,  as  was  sug- 
gested, that  the  cheque  was  drawn  for  half  the  aggregate  proceeds  of 
several  transactions,  one  of  which  corresponded  in  amount  with  the 
difference  between  the  duty  paid  and  the  duty  really  due  on  the  above 
goods :  Held,  not  evidence  against  B. 

Information  by  the  Attorney-Oeneral  for  a  misdemeanor. 

The  first  count  charged  that  the  defendants,  wickedly  <bc.,  intending 


the  said  parish  of  Cranley,  and  all 
other  the  parish  or  parishes  which 
shall  or  may  at  any  time  hereafter 
during  this  demise  become  united 
therewith  for  the  purposes  aforesaid, 
shall  of  themselves  discontinue  to 
adopt  the  provisions  of  the  aforesaid 
statute,  that  then  and  from  thence- 
forth the  said  term  and  estate  hereby 
granted  shall  cease,"  and  the  lessors, 
and  such  other  person  as  shall  then 
be  entitled,  may  re-enter.  Further 
proviso,  and  covenant  by  the  lessors, 
**  that,  if  the  Legislature  of  this  king- 
dom shall  at  any  time  hereafter  during 
the  continuance  of  this  demise  or  lease 
repeal  the  said  Act  of  Parliament  or 
statute,  so  that  the  poor  of  the  said 
parish  of  Cranley,  and  of  such  other 
parish  or  parishes  as  may  become 
united  therewith  for  the  purposes 
above  mentioned,  shall  no  longer  be 
permitted  to  continue  under  the  care 
and  management  of  the  visitor  and 
guardians  of  such  parishes,  that  then 
it  shall  and  may  be  lawful  to  and  for 
the  said  visitor  and  guardians,  their 
successors  or  assigns,  yielding  and 
suri'endering  the  said  piece  of  ground 
to  the  said  Grace,  Lady  Grantley, 
William,  Lord  Grantley,  >or  such  other 
person"  &c.,  **to  pull  down,  cany 
and  take  away  the  said  poorhouse  or 
workhouse,  and  all  the  buildings  that 
shall  be  erected  or  built  on  the  said 


piece  or  parcel  of  ground,  and  to  sell 
and  dispose  of  the  materials  thereof, 
any  thing  herein  contained  '*  &c. 
•*  notwithstanding." 

The  case  further  stated  that,  soon 
after  the  execution  of  the  indenture, 
the  parish  of  Cranley  built  a  work- 
house on  part  of  the  land  so  demiaed  to 
the  visitor  and  guardian  of  the  poor 
of  the  said  parish,  and  also  took  in 
and  enclosed  altogether  eleven  acres 
of  land ;  which  house  and  land  were 
the  premises  claimed  in  this  action. 
Subsequently,  other  parishes  united 
themselves  to  Cranley,  and  adopted 
the  provisions  of  stat.  22  Geo.  ILL. 
c.  83.  These  pai-ishes  afterwards 
seceded  from  the  union :  but  Cranley 
continued  to  adopt  the  provisions  of 
the  statute;  and  its  poor  remained 
under  the  care  of  a  visitor,  guardian 
and  other  officers  elected  in  conformity 
thereto,  till  1836. 

The  Poor  Law  Commissioners,  by 
an  order,  dated  February  22nd,  1836, 
declared  and  ordered  that  Cranley 
should  be  united  with  certain  other 
parishes  to  form  the  Hambledon  union* 
and  that  guardians  should  be  elected 
for  such  union.  During  1835  and 
1836,  a  poorhouse  for  that  union  was 
built  in  the  parish  of  Hambledon; 
and,  under  the  Poor  Law  Amendment 
Act,  the  parish  officers  of  Cranley  wexe 
directed  to  remoye  the  poor  of  that 
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to  cheat  and  defraud  the  Queen,  heretofore,  to  wit  on  &c.,  at  «&c., 
*'  did  unlawfully  and  fraudulently  conspire,  combine,  confederate  and 
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parish  fix»m  the  workhouse  there  to 
the  said  poorhouse  of  the  Hambledon 
union;  and  accordingly  all  the 
paupers  who,  until  such  direction, 
wei^  under  the  care  of  the  said  visitor 
&c.  were,  before  the  day  of  the  demise 
in  the  declaration,  removed  to  the 
Hambledon  poorhouse.  Between  the 
time  of  such  removal  and  the  day  of 
the  demise  in  the  declaration,  the  only 
paupers  received  into  the  Cranley 
workhouse  were  persons  requiring 
out'door  relief  only;  and  such  paupers 
alone  continue  in  that  workhouse, 
receiving  such  out-door  relief,  and  no 
other. 

After  the  formation  of  the  Hamble- 
don union,  the  parish  of  Cranley 
issued  a  notice,  proposing  to  let  "  the 
under  part  of  the  workhouse,  not 
required  for  the  use  of  the  paupers," 
with  the  outbuildings  &c.  and  eleven 
acres  of  arable  and  meadow  land. 
Tenders,  sealed,  to  be  addressed  to 
the  churchwardens,  and  delivered  at 
the  vestry  room  &c. 

Before  the  day  of  the  demise  laid  in 
the  declaration,  Lord  Ghrantley,  being 
then  the  lord  of  the  manor  and  entitled 
to  the  wastes,  demanded  possession. 

The  question  for  the  opinion  of  this 
Court  was,  whether  Lord  Grantley 
was  entitled  to  recover  the  whole  or 
any  part  of  the  premises.  Judgment 
was  to  be  entered  (as  more  particularly 
stated  in  the  case)  according  to  the 
decision  of  the  Court. 

In  Easter  Term,  1840  (May  1st: 
before  Lord  T)enman,  Ch.  J.,  Little- 
dale,  Patteson  and  Coleridge,  JJ.), 

Piatt,  for  the  plaintiff,  contended 
that,  by  the  removal  of  the  paupers 
and  the  changed  mode  of  using  the 
premises,  a  forfeiture  had  arisen. 

(CoLERinoE,  J. :  You  give  no  force 
to  the  words  *'  shall  of  themselves  dis- 
continue." 

LoBD  Denicak,  Ch.  J. :  Those  words 
fLTe  used  io  the   demi9e;    and  then 


comes  an  Act  of  Parliament  under 
which  the  paupers  are  compulsorily 
removed.) 

The  facts  show  that  the  parishioners 
of  Cranley  did  *•  of  themselves  discon- 
tinue" to  adopt  the  provisions  of 
Gilbert's  Act. 

(CoLERlDQE,  J. :  The  other  parishes 
withdrew ;  Cranley  continued.) 

Gilbert's  Act  was  unrepealed;  but 
Cranley  could  not  any  longer  adopt  its 
provisions  after  the  order  of  the  Com- 
missioners. 

(Patteson,  J. :  If  it  had  been  re- 
pealed, you  would  have  had  no  right 
of  entry  under  the  first  proviso. 

Coleridge,  J. :  The  second  proviso 
would,  in  that  case,  have  entitled  them 
to  carry  away  the  materials  of  the 
buildings.  Your  argument  places 
them  in  a  worse  position  than  if  that 
had  happened.) 

Lodging  their  out-door  paupers  in  the 
house  was  an  alteration  which  they 
had  no  right  by  the  lease  to  make. 

(Lord  Denman,  Ch.  J. :  It  was  not 
properly  discontinuing  to  adopt  the 
provisions  of  the  statute.) 

If  it  could  be  held  that  the  term  was 
not  forfeited,  a  question  would  arise 
who  could  have  it.  The  premises  are 
not  vested  in  the  officers  of  the  single 
parish  of  Cranley,  within  stat.  59 
Geo.  in.  c.  12,  s.  17. 

(Patteson,  J. :  It  is  clear  that  the 
parish  of  Cranley,  as  far  as  regarded 
itself,  adopted  the  provisions  of  Gil- 
bert's Act :  and  by  that  Act  (s.  21) 
the  visitor  and  guardian  of  the  single 
parish  might  hold  the  premises.) 

Their  functions  would  cease  when  stat. 
4  &  5  Will.  IV.  c.  76,  came  into 
operation. 

(Patteson,  J. :  It  does  not  appear 
whether    a    dissolution    of   the    first 


[117,^.] 


814 


1844.    Q.  B.    6  Q.  B.  126—127. 


1  R.R. 


Reo. 

V. 

Blakb. 

[•127  J 


agree  together,  and  with  divers  other  persons "  &c.,  "  to  *canse 
and  procure  certain  goods,  wares  and  merchandizes,  which  had 
been  and  were  theretofore  imported  and  brought  into  the  port  of 


union  was  consented  to  according  to 
Stat.  4  &  5  WiU.  IV.  c.  76,  s.  32. 

Coleridge,  J. :  The  other  parishes 
seceded.  Cranley  could  not  help  their 
discontinuing  to  act  as  a  union.  Then 
would  not  the  persons  in  Cranley  who 
took  as  parties  to  the  demise  still  be 
tenants,  at  least  from  year  to  year  'f 

[  •lis,  II.  ]         Lord  Dekmax,  Ch.  J. :  ♦Does  the 
case  state  that  they  are  still  hving  ?) 

Nothing  is  said  as  to  that.    The  in- 
denture was  executed  in  1793. 

Pashley,  contra : 
The  parishioners  of  Cranley  did  not 
*'of  themselves  discontinue.'*  If 
other  parishes  did  so  discontinue,  but 
this  did  not,  the  case  is  not  within  the 
words  of  the  proviso.  And,  even  if 
there  was  a  discontinuance  by  Cranley 
within  the  meaning  of  the  proviso,  the 
Act  was  one  which  the  Commissioners 
had,  by  statute,  an  absolute  power  to 
enforce :  Bex  v.  7'he  Poor  Law  Com^ 
miasionera.  In  re  Newport  Union  ;  f 
and,  if  a  condition  is  broken  under 
compulsion  of  a  statutory  authority 
subsequent  to  the  making  of  the 
covenant,  no  forfeiture  ensues.  It  has 
been  so  held  in  the  case  of  an  assign- 
ment by  operation  of  law:  note  {d) 
to  Duppa  V.  Mayo,  J  and  Dot  d. 
Mitchimon  v.  Carter,  §  and  other 
authorities  there  cited.  If  a  grant  is 
made  on  a  condition  which  becomes 
contrary  to  law,  the  grant  is  absolute : 
Ahhot  of  Westminster  v.  Gierke,  \\ 
Brewster  v.  Kitchelly  ^  Atkinson  v. 
Bitchie,  **  The  authorities  exercised 
under  Gilbert's  Act  were  not  revoked 
by  the  passing  of  stat.  4  &  5  Will.  IV. 


c.  76.     (He  was  then  stopped  by  the 
Court.) 

Lord  Dekkak,  Ch.  J. : 

This  case  is  put  for  the  plaintifi 
simply  on  the  ground  of  forfeiture. 
Now  I  think  the  proceeding  on  the 
part  of  the  parish  is  not,  strictly, 
within  the  clause  of  forfeiture.  And, 
supposing  that  the  union  under  Gil- 
bert's Act  was  dissolved,  that  was  iii 
1836.  The  occupation  under  the 
demise  has  continued  ever  since.  We 
must  presume  that  the  parties  who 
originally  took  are  still  living.  It  was 
for  the  plaintiff  to  make  out  a  caae 
entitling  him  to  recover ;  and,  he  not 
doing  so,  the  defendants  are  entitled 
to  judgment. 

Littledale,  J.  had  left  the  Court. 

Patteson,  J. : 

The  second  proviso  is,  that,  if  the 
Legislature  shall  repeal  Gilbert's  Act. 
so  that  the  poor  of  Cranley  and  the 
other  parishes  shall  no  longer  be  per- 
mitted to  continue  under  the  visitor 
and  guardians  of  such  parishes,  it 
shall  be  lawful  for  the  visitor  and 
guardians,  yielding  up  the  ground  to 
the  lessors,  to  take  away  the  materials 
of  the  workhouse :  but  it  is  not  said 
that  they  shall  do  so :  and  the  case 
falls  within  this  rather  than  the  first 
proviso.  What  the  consequence  may 
be,  we  are  not  bound  to  consider.  The 
defendants  are  entitled  to  judgment. 

Coleridge,  J.  concurred. 

Piatt  then  asked  leave  to  have  the 
case  amended,  saying  that  the  parties 
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Liondon  from  parts  beyond  the  seas,  and  in  respect  whereof  certain  Keg. 
duties  of  customs  were  then  and  there  due  and  payable  to  our  said  hlaks. 
lady  the  Queen,  to  be  taken  and  carried  away  from  the  said  port, 
and  to  be  delivered  to  the  respective  owners  thereof  without  payment 
to  our  said  lady  the  Queen  of  a  great  part  of  the  duties  of  customs 
so  then  and  there  due  and  payable  thereon  as  aforesaid;  with 
intent  thereby  then  and  there  to  defraud  our  said  lady  the  Queen 
in  her  said  revenue  of  the  customs.     In  contempt "  &c. 

The  second  count  charged  the  defendants  with  conspiring,  "  by 
false  and  fraudulent  representations  and  statements  of  and 
concerning  the  numbers,  measures,  weights  and  values,  respec- 
tively, of  certain  foreign  goods,  wares  and  merchandizes,  which 
had  been  and  were  theretofore  imported  and  brought  into  the  said 
port  of  London  from  parts  beyond  the  seas,  and  in  respect  whereof 
certain  duties  of  customs  were  then  and  there  due  and  payable  to 
our  said  lady  the  Queen  according  to  the  numbers,  measures, 
weights  and  values,  respectively,  of  the  said  foreign  goods,  wares 
and  merchandizes  respectively,  to  deprive  and  defraud  our  said 
lady  the  Queen  of  a  great  part  of  the  said  duties  of  customs  so  due 
as  aforesaid.     In  contempt ''  &c. 

The  third  count  charged  the  defendants  with  having  conspired, 
**  by  fraudulently  and  unlawfully  omitting  and  neglecting  to  make 
and  give  a  true,  full  and  correct  declaration  and  description  of  the 
particulars  of  the  numbers,  measures,  weights  and  values,  respec- 
tively, of  certain  foreign  goods,  wares  and  merchandizes,  respectively, 
which  had  been  and  were  theretofore  imported  *and  brought  into  [  *]28  ] 
the  said  port  of  London  from  parts  beyond  the  seas,  and  in  respect 
whereof  certain  duties  of  customs  were  then  and  there  due  and 
payable  to  our  said  lady  the  Queen  according  to  the  numbers, 
measures,  weights  and  values,  respectively,  of  the  said  foreign 
goods,"  &c.,  "  respectively,  to  deprive  and  defraud  our  said  lady 
the  Queen  of  a  great  part  of  the  said  duties  of  customs  so  due  as 
aforesaid.    In  contempt"  &c. 

The  fourth  count  described  the  conspiracy  to  be  "  to  cheat  and 

wished  to  have  the    opinion  of   the      Grantley  gave  up  the    action,    paid 
Court  as  to  the  title.  costs,  and  bought  the  property  of  the 

parish.     (So  stated  by  J,  ]V.  Smith,  in 
The  CoURl*  gave  leave  to  restate  the      arguing  the  case  of  Doe  d.  Lord  Angle-      [  119,  «.  ] 
case,  if  the  parties  could  agree.  sea  v.  Churchwardens  of  Rugeley  (ante. 

Judgment  far  defendants,  nisi,  p.  305),  on  the  authority  of  Lumley, 

Assistant  Secretary  of  tiie  Poor  Law 
The  case  was  not  restated.    Lord      Commissioners.) 
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Beg.        defraud  our  said  lady  the  Queen  of  divers  large  sums  of  money 

Blake.       ^^®^  being  due  and  payable  to  our  said  lady  the  Queen  in  resjiect 

of  the  duties  of  customs  of  this  realm.     In  contempt  "  &c. 

Tye  did  not  appear  :  Blake  pleaded  Not  guilty. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  London  sittinga 
after  Michaelmas  Term,  1843,  it  appeared  that  Tye  was  a  Custom- 
house agent,  and  Blake  a  landing  waiter.  Evidence  was  given  of 
the  practice  in  the  Custom-house  on  sight  entries,  made  under 
stat.  8  &  4  Will.  lY.  c.  52  (i).  It  appeared  that  the  importer,  or 
[  *129  ]  his  agent,  *on  making  the  declaration  necessary  for  a  sight  entry, 
and  giving  a  description  of  the  goods,  sufficient  for  their  identifi- 
cation, receives  an  order  for  their  being  landed:  that  afterwards 
the  importer,  or  his  agent,  makes  out  what  is  called  the  Perfect 
Entry,  which  should  contain  the  particulars  of  the  goods  necessary 
to  determine  the  amount  of  duty.  The  Perfect  Entry  is  left  at  the 
Custom-house ;  and  the  particulars  are  there  copied  into  what  is 
called  a  Blue  Book,  which  is  then  delivered  from  the  Custom- 
house to  the  landing  waiter  who  is  to  examine  the  goods.  The 
landing  waiter  examines  the  goods  in  the  presence  of  the  importer 
or  his  agent ;  and,  if  he  finds  that  the  particulars  correspond  with 
those  in  the  Blue  Book,  he  writes  the  word  "  Correct,"  with  his 
initials,  across  the  Perfect  Entry;  and  the  goods  are  afterwards 
delivered  to  the  importer  upon  payment  of  the  duties  so  ascertained. 

It  was  shown  that  some  goods  were  imported,  and  that  Tye  acted 
as  agent  for  the  importer  and  obtained  a  sight  entry :  Blake  acted 
as  landing  waiter.    The  goods  were  passed  to  Tye,  the  duty  having 

(1)  '*  For  the  genei^l  regulations  of  been  so  landed,   the   importer   shall 

the  customs."     Sect.  24  enacts  **That  make  a  full  or  perfect  entry  thereof, 

if  the  importer  of  any  goods,  or  his  and  shall  either  pay  down  all  duties 

agent  after  full  conference  with  him,  which  shall  be  due  and  payable  upon 

shall  declare  before  the  collector  or  such  goods,  or  shall  duly  warehouse 

controller  that  he  cannot  for  want  of  the  same,  according  to  the  purport  of 

full  information  make  a  full  or  perfect  the  full  or  perfect  entry  or  entries  so 

entry  of  such  goods,  and  shall  make  made    for    such    goods,    or   for    the 

and  subscribe  a  declaration    to    the  several  parts  or  sorts  thereof :  provided 

truth  thereof,  it  shall  be  lawful  for  always,  that  if  when  full  or  perfect 

the  collector  and  (controller  to  receive  entry  be  at  any  time  made  for  any 

an  entry  by  bill  of  sight  for  the  pack-  goods  provisionally  landed  as  afore- 

ages  or  parcels  of  such  goods  by  the  said  by  bill  ^f  sight,  such  entry  shall 

best  description  which  can  be  given,  not  be  made  in  manner  hereinbefore 

and  to  grant  a  warrant  thereupon,  in  required  for  the  due  landing  of  goods, 

order  that  the  same  may  be   provi-  such  goods  shall    be  deemed    to  be 

sionally  landed,  and  may  be  seen  and  goods     landed     without     due    entry 

examined  by  such  importer,  in  pre-  thereof,  and  shall  be  subject  to  the 

senceof  the  proper  officers;  and  within  like    forfeiture     accordingly."      (fie- 

three  days  after  any  goods  shall  have  pealed  8  &  9  Vict,  p.  84,  a  2.) 
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been   paid  on  the  Perfect  Entry  made  out  by  Tye,  which  was        Rbg. 
produced  in  evidence,  and  shown  to  correspond  with  the  entry  in       blakk. 
the  Blue  Book,  also  produced.     It  was  then  proposed,  on  the  part 
of  the  prosecution,  to  put  in  Tye's  Day  Book,  and  to  show,  by  Tye*s 
own  entry  therein,  that  the  quantity  of  the  goods  was  much  larger 
than  appeared  by  the  Perfect  Entry  and  Blue  Book,  and  that  the 
importer  had  been  charged  the  duties  by  Tye  on  such  *larger  amount,       [  *130  ] 
and  had  paid  them  to  him  accordingly.     For  the  defendant,  it  was 
objected  that  the  entry  in  Tye's  book  was  not  evidence  against 
Blake.     The  Lord  Chief  Justice,  however,  received  it. 

Evidence  was  also  given  to  show  that  a  cheque  drawn  by  Tye  for 
a  certain  sum,  and  dated  after  the  goods  were  passed,  had  been 
cashed,  and  the  proceeds  traced  to  Blake  (i).  It  was  then  proposed, 
on  the  part  of  the  prosecution,  to  put  in  evidence  the  counterfoil 
or  butt  of  this  cheque,  in  Tye's  cheque  book,  on  which  was  written 
an  account,  showing,  as  was  contended,  that  the  cheque  was  drawn 
for  a  sum  amounting  to  half  the  profit  arising  from  transactions 
including  the  alleged  fraud  on  the  revenue,  as  manifested  by  the 
amounts  of  the  several  items  in  that  account.  To  this  evidence 
also  an  objection  was  taken,  similar  to  that  before  mentioned. 
The  Lord  Chief  Justice  received  the  evidence. 

Other  evidence  was  also  given,  as  to  the  contents  of  the  parcels 
landed  (2). 

Verdict :  Guilty. 

In  Hilary  Term  (January  25th),  1844, 

Cockbum  moved  for  a  new  trial  on  the  above  objections,  and 
also  in  arrest  of  judgment: 

The  information  is  bad,  because  it  has  not  the  certainty  requisite 
according  to  the  rule  laid  down  by  De  Grey,  Ch.  J.  in  Rex  v.  Home  (3). 
"  The  charge  must  contain  such  *a  description  of  the  crime,  that  the  [  'i^i  ] 
defendant  may  know  what  crime  it  is  which  he  is  called  upon  to 
answer ;  that  the  jury  may  appear  to  be  warranted  in  their  conclusion 
of  *  Guilty '  or  *  Not  guilty  *  upon  the  premises  delivered  to  them ;  and 
that  the  Court  may  see  such  a  definite  crime,  that  they  may  apply 
the  punishment  which  the  law  prescribes.   This  I  take  to  be  what  is 

(1)  The  defendant's  counsel  denied  several  transactions:  but,  as  both  the 
that  this  tracing  had  been  distinctly  objections  to  the  evidence  applied  to 
made  out ;  but  he  also  argued  that,  one  of  them,  it  is  thought  sufficient  to 
assuming  it  to  be  made  out,  the  objec-  confine  the  report  to  that. 

lion  to  the  evidence  was  not  removed.  (3)  2  Cowp.  672,  682. 

(2)  Evidence  was  in  fact  given  of 
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rbg.  meant  by  the  different  degrees  of  certainty  mentioned  in  the  books.'' 
Blake.  ^o  which  it  must  be  added  that  the  indictment  oaght  to  be  such  as 
to  enable  the  defendant  to  use  the  proceeding  in  support  of  a  plea 
of  auterfois  convict  or  auterfois  acquit  Here  no  description  of  the 
goods  is  given,  except  that  duties  were  payable  upon  the  importation 
of  them.  Some  articles  may  be  imported  without  any  duty :  this 
is  therefore  an  attempt  to  describe  goods  by  drawing  an  inference 
of  law.  The  Court  ought  to  judge  whether  the  goods  are  bo  liable, 
and,  for  that  purpose,  ought  to  have  brought  before  it  the  nature 
of  the  goods.     *     *     * 

[  132  ]       Lord  Denman,  Ch.  J. : 

I  do  not  feel  the  smallest  doubt  that  this  indictment  is  good. 
The  charge  is  for  conspiracy  to  procure  imported  goods,  in  respect 
of  which  duties  were  payable,  to  be  delivered  to  the  owners  without 
payment.  That  is  the  substance  of  the  first  count:  the  fourth 
count  is  in  effect  the  same,  and  may  perhaps  be  liable  to  the  same 
objection.     I  cannot  think  it  necessary  to  specify  the  goods.    It 

[  *133  J  was  matter  of  evidence,  what  the  goods  were  to  which  *the 
conspiracy  related.  The  parties  might  have  conspired  without 
knowing  what  they  were :  they  might  have  laid  their  heads 
together  to  cheat  the  Queen  of  whatever  customable  goods  they 
could  pass.  The  case  is  not  like  that  cited,  of  soliciting  a  Custom- 
house officer  to  neglect  his  duty.  There  it  was  necessary  to  show 
that  the  party  solicited  was  such  an  officer  that  the  duty  was 
incumbent  on  him. 

Pattbson,  J.: 

The  first  count  shows  the  offence  which  is  charged  as  clearly  as 
can  be  done  in  a  case  of  this  kind.  As  to  a  future  plea  of  auterfois 
convict  or  auterfois  acquit,  the  identity  of  the  offence  must  be  matter 
of  evidence  in  ninety-nine  instances  out  of  a  hundred,  in  the  case 
of  charges  of  conspiracy.  We  know  that  a  general  count  for  a 
conspiracy  to  bring  the  House  of  Commons  into  contempt  would  be 
good,  though  the  means  were  not  set  forth :  and,  in  such  a  case,  the 
identity  of  the  offence,  if  the  party  were  indicted  again,  must  be 
made  matter  of  evidence. 

WlQHTMAN,  J.  (i) : 

I  am  of  the  same  opinion.     In  Rex  v.  Gill  (2)  the  defendants 
(1)  Coleridge,  J.  was  absent.  (2;  20  E.  E.  407  (2  B.  &  Aid.  204). 
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were  charged  with  conspiring  by  divers  false  pretences  and  subtle         kbo. 
means  and  devices  to  obtain  from  A.  and  B.  divers  large  sums  of       blakb. 
money,  and  to  cheat  and  defraud  them  thereof :  and  it  was  held 
that,  the  gist  of  the  offence  being  the  conspiracy,  it  was  sufficient 
only  to  state  the  act  and  its  object,  and  not  necessary  to  set  out  the 
specific  means.     Mr.  Cockhurn's  objection  would  apply  to  almost 
every  case  of  conspiracy  to  defraud  a  party  of  goods.    It  is  true 
that  there  *might  arise  some  difficulty,  on  a  plea  of  auterfois  acquit       [  •is*  ] 
or  auterfois  convict,  from  the  want  of  particularity  in  the  indictment. 
That,  in  most  cases  must  be  supplied  by  parol  evidence :  it  is  very 
seldom  that  enough  appears  on  the  face  of  an  indictment  to  enable 
a  defendant  to  dispense  with  such  proof. 

Hule  for  arresting  judgment  refused. 
On  the  other  point, 

Cur.  adv.  vult. 

The   Court,  in  the  same  Term(i),  granted  a  rule  nisi  for  a 
new  trial. 

Sir  F.  Thesiger,  Solicitor-General,  and   W.  F.   Pollock  now 
showed  cause : 

First,  as  to  the  admissibility  of  the  Day  Book.  It  is  true  that 
the  declarations  and  acts  of  one  defendant  are  not  evidence  against 
another  until  a  conspiracy  has  been  proved.  But  here  evidence  had 
been  given  of  a  conspiracy  between  Tye  and  Blake  ;  for  it  had  been 
shown  that  the  Perfect  Entry  made  by  Tye  corresponded  with  the 
entry  in  the  Blue  Book,  confirmed,  as  correct,  by  Blake.  The  rest 
was  mere  detail :  and  it  then  was  competent  to  the  prosecutor  to 
show,  by  the  declaration  of  Tye,  that  the  representation  which  he 
and  Blake  had  combined  to  make  was  false.  On  the  motion  for  the 
rule  several  authorities  were  cited.  [They  referred  to,  1  East's 
PL  Cr.  96,  Starkie  on  Evidence  (2),  1  Phill.  Ev.  477,  The  Queen's 
case  (3),  Rex  v.  Stone  (4)  ^  Rex  v.  Watson  {5) ,  Rex  v.  Salter  (6)  and 
Rex  V.  Hardy  (7).]  The  result  of  the  authorities  seems  to  be  that,  [  136  ] 
where  the  conspiracy  charged  is  of  a  very  general  nature  (as,  for 
instance,  to  excite  disaffection,  or  to  convey  treasonable  infor- 
mation), concert  in  the  purpose  must  be  established  by  evidence 
before  the  act  or  declaration  of  one  party  can  be  admissible  as 

(1)  January  27th,  1844.  (5)  2  Stark.  N.  R  C.  116,  141. 

(1>)  See  Vol.  n.  p.  325,  &c.  (3rd  ed.).  (6)  5  Esp.  125. 

(3)  22  R.  B.  678  (2  Brod.  &  B.  302).  (7)  24  How.  St.  Tr.  199.  See  pp.  436, 

(4)  3  E.  B.  253  (6  T.  B.  527).  447,  454. 
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R«G.  against  the  other.  Still,  in  order  to  establish  the  fact  of  that 
Blakib.  concert,  the  separate  acts  of  the  individuals  may  be  proved  for  the 
purpose  of  showing  the  existence  of  a  common  object.  This  is  the 
view  taken  by  Golbridoe,  J.  in  Reg.  v.  Murphy  (i).  And  here  the 
entry  in  the  book  was  not  a  mere  declaration :  it  accompanied  the 
act  of  receivmg  from  the  importer. 
[  137  ]  Next,  as  to  the  counterfoil.    The   account  was  shown  to  be 

connected  with  Tye's  cheque;  and  the  cheque  produced  money 
which  Blake  received.  Then  the  question  was,  whether  the  money 
was  so  given  and  received  in  respect  of  the  imputed  fraud :  if  it  was, 
the  payment  and  receipt  were  parts  of  the  transaction  itself.  Now 
this  was  properly  proved  by  the  entry  on  the  counterfoil,  which  is 
not  a  mere  statement,  but  a  calculation  performed  with  a  view  to, 
and  either  accompanied  or  immediately  followed  by,  the  drawing 
of  the  cheque,  which  was  a  step  in  carrying  the  conspiracy 
into  effect. 

Cockbuim  (with  whom  were  Humfrey  and  Warren)^  contra ^  was 
stopped  by  the  Goubt. 

Lord  Dbnman,  Ch.  J. : 

I  have  no  doubt  as  to  the  first  point.  The  evidence  clearly  was 
receivable.  The  Day  Book  was  evidence  of  something  done  in  the 
course  of  the  transaction,  and  was  properly  laid  before  the  jury  as 
a  step  in  the  proof  of  the  conspiracy. 

As  to  the  counterfoil,  I  felt  much  doubt  at  the  time  of  the  trial. 
The  adnussion  of  the  evidence  was,  however,  pressed  for  on  the 
part  of  the  prosecution ;  and  I  thought  that  it,  perhaps,  proved  an 
act  necessary  to  be  done,  as  Mr.  Pollock  puts  it,  to  carry  the 
conspiracy  into  effect.  But,  on  consideration,  I  think  that  is  not 
so.  The  conspiracy  was  fully  effected  before  that  was  done.  The 
evidence,  therefore,  is  on  the  same  footing  as  evidence  that  Tye  told 
some  other  party  that  he  had  paid  Blake  money  on  account  of  the 
fraud.  It  resembles  the  letter  of  Thelwall  which  was  rejected  in 
[  'las  ]  Hex  V.  Hardy  (2).  *0f  what  is  it  a  statement  ?  If  we  received  every 
statement  of  a  party  shown  to  be  a  conspirator,  we  should  often 
find  ourselves  embarrassed  by  a  party  relying  upon  a  statement  of 
his  own,  to  exonerate  himself.  In  Rex  v.  Watson  (s)  papers  found 
at  the  lodgings  of   one  of   the   conspirators,   not  on   trial,   were 

(1)  8  Car.  &  P.  297,  310.  (3)  2  Stark.  N.  P.  C.  140. 

(2)  24  How.  St.  Tr.  447. 
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admitted  against  another  conspirator,  though  not  found  till  after  Reg. 
the  apprehension  of  the  latter,  nor  directly  proved  to  have  been  .  blakb, 
there  before  his  apprehension.  That  seems  to  have  been  done 
upon  the  assumption  that  the  other  evidence  showed  that  the 
lodgings  had  not  been  entered  in  the  interval,  and  because  the 
matter  in  the  papers  was  closely  connected  with  the  alleged  con- 
spiracy. The  language  reported  to  have  been  there  used  by  the 
Court  is,  perhaps,  too  general,  if  read  without  reference  to  the 
particular  facts.  Those  facts  took  the  case  out  of  the  rule  in 
Hex  V-  Hardy  (i).  But  the  Court  thought  that  an  indorsement, 
which  did  not  appear  to  be  connected  with  the  general  design,  was 
not  evidence.  The  case,  therefore,  is  rather  an  authority  against 
the  admission  of  this  evidence.  The  evidence  then  must  be  rejected,  « 
on  the  principle  that  a  mere  statement,  made  by  one  conspirator  to 
a  third  party,  or  any  act  of  such  conspirator  not  done  in  pursuance 
of  the  conspiracy,  is  not  evidence  for  or  against  another  conspirator. 

Patteson,  J.: 

I  entirely  agree  on  both  points.  As  to  the  first,  it  is  laid  down 
that  you  must  establish  the  fact  of  a  conspiracy  before  you  can 
make  the  act  of  one  the  act  of  all.  But  you  are  not  bound  to  bring 
the  parties  into  each  other's  presence ;  the  concert  may  be  shown  *by  [  'iss  ] 
either  direct  or  indirect  evidence.  The  Day  Book  here  was  evidence 
of  what  was  done  towards  the  very  acting  in  concert  which  was 
to  be  proved.  It  was  receivable  as  a  step  in  the  proof  of  the 
conspiracy. 

As  to  the  counterfoil,  it  seems  to  me  to  have  nothing  to  do  with 
the  conspiracy.  What  is  the  charge  ?  A  conspiracy  to  defraud  the 
customs.  That  appears  to  have  been  done  before  the  cheque  was 
drawn  ;  the  cheque  had  nothing  to  do  with  carrying  the  conspiracy 
into  effect.  The  principle  in  Rex  v.  Wat807i  (2)  is  quite  in  analogy 
with  this  decision  :  and  the  same  distinction  was  taken  in  lieg.  v. 
Murphy  (3),  where  my  brother  Coleridge  rejected  evidence  of  what 
was  said  after  the  transaction.  Here  the  evidence  offered  is  of  a 
statement  made  after  the  conspiracy  was  effected. 

Williams,  J. : 

I  am  of  the  same  opinion  on  both  points.  As  to  the  Day  Book, 
I  agree  that  it  is  not  necessary  that  the  charge  of  conspiracy  should 

(1)  24  How.  St.  Tr.  865,  &c  (3)  8  Car  &  P.  305. 

(2)  2  Stark.  N.  P.  C.  140. 
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Rbo.  be  made  out  j;er  saHiun :  this  cannot  be  requisite,  unless  we  are 
Blake.  prepared  to  say  that  nothing  can  prove  a  conspiracy  except  hearing 
the  parties  talk  together.  If  this  be  not  necessary,  it  follows  that 
the  existence  of  a  conspiracy  may  be  shown  by  the  detached  acts  of 
the  individual  conspirators.  Therefore,  the  entry  made  by  Tje  in 
his  Day  Book  was  admissible,  in  order  to  show  one  act  done  with 
the  common  purpose. 

The  writing  on  the  counterfoil  is,  in  effect,  a  declaration  by  Tje 
for  what  purpose  he  had  drawn  the  cheque,  and  how  the  money  was 
to  be  applied.  To  what  did  this  relate  ?  To  a  conspiracy  at  that 
[  •i^^^  ]  time  ♦completed-  In  Rex  v.  Watson  (i)  the  only  doubt  was  whether 
the  interval  of  time  was  not  so  great  as  to  have  allowed  another 
party  to  place  the  document  where  it  was  found. 

Coleridge,  J. : 

I  agree  with  the  rest  of  the  Court  on  lK)th  points.  As  to  the  first, 
we  have,  indeed,  not  heard  Mr.  Cockburn ;  but  I  feel  a  very  strong 
persuasion  that  he  would  not  have  convinced  me  that  the  Day  Book 
was  inadmissible. 

As  to  the  counterfoil,  it  is  quite  clear  that  no  declaration  of  Tye 
can  be  received  in  evidence  against  Blake  which  was  made  in  Blake's 
absence,  and  did  not  relate  to  the  furtherance  of  the  common 
object.  What  then  was  this  statement  ?  It  was  made  by  Tye  alter 
the  common  object  was  effected ;  and  it  is  suggested  merely  to  have 
related  to  the  division  of  the  plunder.  It  is  a  memorandum,  noi 
merely  of  the  cheque  drawn,  but  of  a  large  account  containing 
several  items,  made  out  for  Tye*s  own  use.  How  can  that  be 
'  connected  with   the   conspiracy?    It   is   suggested   that   Blake's 

receipt  of  the  money  connects  him  with  the  entry.  That  may  make 
it  more  credible  that  the  connection  existed ;  but  it  still  does  not 
bring  the  case  within  the  rule  which  makes  the  declaration  of  one 
conspirator  evidence  against  another. 

Rxde  absolute  for  a  new  trial. 


1844.  DANIEL  V.   GEACIE. 

^"HH^'  (6  Q.  B.  145—153;  S.  C.  13  L.  J.  Q.  B.  309;  8  Jur.  708.) 

L  ^^^  J  The  proprietor  of  a  house  and  of  a  marl  pit  and  brick  mine  demised  the 

house,  by  unwritten  agreement,  to  D.  from  a  day  named ;  and  it  was  at  the 
same  time  agreed  between  them,  without  wHting,  that  D.  should  take  the 
marl  pit  and  the  brick  mine,  and  should  pay  quarterly,  at  the  usual  quarter 

(1)  2  Stark.  N.  P.  C.  140. 
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days,  Sd.  per  solid  yard  for  all  the  marl  that  he  got,  and  la.  Sd»  per  thou*        Danibl 
sand  for  all  the  bricks  that  he  made.     D.  took  the  marl  and  made  bricks  r. 

aooordingly,  and  paid  the  stipulated  sums  for  a  time;  but  they  afterwards       G»aoik, 
fell  into  arrear : 

Held,  that  the  agreement  for  the  marl  pit  and  brick  mine  was 
a  demise  of  the  land  from  year  to  year,  at  a  rent  capable  of  being 
ascertained  with  certainty,  and  for  which,  therefore,  the  lessor  might 
distrain. 

RBPiiBViN.  First  count  for  goods  taken  in  a  dwelling-honse  in 
the  parish  of  Burslem,  Staflfordshire.  Second  count  for  goods  taken 
in  a  certain  close  in  the  same  parish,  described  by  abuttals. 

Cognizance.  As  to  the  first  count,  for  rent  due  in  respect  of  the 
dwelling-house. 

Aa  to  the  second  count  (except  as  to  the  taking  of  certain  of  the  [  1^6  j 
goods  therein  mentioned),  that  plaintiff  held  and  enjoyed  a  certain 
marl  and  slack  pit,  in  and  parcel  of  the  close  in  which  &c.,  as  tenant 
thereof  to  Richard  Edward  Creswell,  under  a  demise  thereof 
theretofore  made  at  a  certain  rent,  viz.  8d.  for  every  cubic  yard  of 
marl  and  «lack  dug  and  gotten  by  plaintiff  from  and  out  of  the  said 
pit,  payable  quarterly,  to  wit  on  &c.  (the  usual  quarter  days) ;  and, 
because  a  large  sum  &c.,  to  wit  16/.  IGs.  lid.,  of  the  rent  last 
aforesaid,  for  and  in  respect  of  divers,  to  wit  506,  cubic  square 
yards  of  marl  and  slack  dug  and  gotten  by  plaintiff  from  and  out  of 
the  said  pit  during  the  quarter  of  a  year  ending  25th  December, 
1841,  and  part  of  another  quarter,  to  wit  the  quarter  then  next 
preceding,  became  and  was  on  the  day  and  year  last  aforesaid  due 
&c.,  defendant,  as  bailiff  to  B.  E.  C,  well  acknowledges  the  taking 
of  the  said  goods  &c.,  the  same  then  being  in  and  upon  the  said 
marl  and  slack  pit  so  being  parcel  of  the  said  close  in  which  &c., 
and  justly  &c. :  verification.  And,  as  to  the  residue  of  the  second 
county  that  plaintiff  held  and  enjoyed  a  certain  brick  mine,  in  and 
parcel  of  the  close  in  which  &c.,  as  tenant  to  R.  E.  C.  under  a 
demise  thereof  theretofore  made  at  a  certain  rent,  viz.  the  sum  of 
Is.  for  every  one  thousand  bricks  made  and  burnt  by  plaintiff  from 
the  said  mine,  payable  quarterly,  to  wit  &c.  (the  usual  quarter 
days) ;  and,  because  a  large  sum  &c.,  to  wit  18s.  4^.,  of  the  rent 
last  aforesaid,  for  and  in  respect  of  divers,  to  wit  8,000,  bricks  made 
and  burnt  by  plaintiff  from  the  said  mine  during  the  quarter  of  a 
year  ending  on  29th  September,  1841,  became  and  was  on  the  day 
and  year  last  aforesaid  due  &c.,  defendant,  as  bailiff  of  B.  E.  C, 
well  acknowledges  the  taking  of  *the  residue  of  the  goods  &c.,  in  [  'Ht  l 
and  upon  the  said  brick  mine  in  and  parcel  of  the  said  close  &c.y 
and  justly  &c.    Verification. 

•21—2 
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Damibl  The  only  pleas  in  bar  which  it  is  material  to  state  were :  3.  As 

Gbacie.  to  the  cognizance  pleaded  to  the  last  count,  except  as  to  the  taking 
of  the  goods  in  that  cognizance  excepted,  that  plaintiff  did  not  hold 
or  enjoy  the  said  marl  and  slack  pit,  in  and  parcel  &c.,  as  tenant 
thereof  to  B.  E.  G.  under  the  said  supposed  demise  &c.,  in  manner 
and  form  &c. :  conclusion  to  the  country.  Issue  thereon.  5.  To 
the  cognizance  pleaded  to  the  residue  of  the  last  count,  that  plaintiff 
did  not  hold  or  enjoy  the  said  brick  mine,  in  and  parcel  &c.  (as  in 
the  third  plea) :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Staffordshire  Summer 
Assizes,  1848,  it  appeared  that  in  September,  1840,  the  plaintiff  was 
occupying  a  house  of  which  Mr.  Greswell  was  proprietor,  and  a 
conversation  took  place  between  the  plaintiff  $knd  Green,  Creswell's 
agent,  respecting  the  future  terms  of  plaintiff's  tenancy.  Green 
(who  was  the  principal  witness  for  the  defendant)  stated  that  he,  on 
that  occasion,  agreed,  in  consequence  of  some  repairs  done  by 
plaintiff,  that  plaintiff  should  have  the  house  rent-free  till  the 
ensuing  12th  of  November,  from  which  time  he  was  to  hold  it  at  a 
certain  rent.  There  was  a  marl  and  slack  pit,  then  open,  near  the 
house :  and  it  was  agreed  (i),  in  the  same  conversation,  that 
plaintiff  (who  was  a  potter,  dealer  in  marl,  and  brickmaker)  should 
take  the  marl  pit,  and  should  pay  6d.  per  solid  yard  for  all  the  marl 
that  he  got.  It  was  to  be  paid  quarterly,  at  the  four  usual  quarter 
[  *148  ]  days.  It  was  also  agreed  at  ^the  same  time  that  plaintiff  should 
take  a  brick  mine,  then  in  work,  belonging  to  Mr.  Greswell,  at 
Burslem,  and  should  pay  Is.  Sd.  per  thousand  for  all  bricks  made ; 
the  payments  to  take  place  quarterly.  No  written  agreement  was 
proved.  The  plaintiff  had  made  payments  for  the  marl  pit  and 
brick  mine  before  the  arrear  in  question  accrued.  It  was  objected, 
for  the  plaintiff,  that  on  this  evidence  there  did  not  appear,  as  to 
the  marl  pit  and  brick  mine,  any  demise  under  which  a  distress  for 
rent  could  be  made ;  and  that  the  agreement  for  the  pit  and  mine 
had  not  the  certainty  requisite  in  a  lease,  as  to  the  subject-matter 
or  the  time  when  the  enjoyment  was  to  commence,  and  was,  in  fact, 
a  mere  licence.  The  learned  Judge  gave  leave  to  move  to  enter  a 
verdict  for  the  plaintiff  on  the  third  and  fifth  issues  :  and  a  verdict 
was  taken  for  the  defendant  on  all. 

In  Michaelmas  Term,  1843,  E.  Yardleif  moved  for  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  plaintiff  on  the 
8rd  and  5th  issues,  or  a  new  trial  had.     He  cited  Doe  d.  Hanl*y  v. 
(1)  The  witness  did  not  profess  to  state  any  precise  terms  of  the  agreement. 
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Wood  (1)  ;  and  contended  that  the  agreement  as  to  the  pit  and  mine       Daniel 
conveyed  merely  one  of  those  uncertain  interests  in  land  which      gracib. 
have  been  held  to  require  a  written  contract  under  stat.  29  Car.  II. 
c.  3,  s.  4.     A  rule  nisi  was  granted.     In  last  Easter  vacation  (2), 

\Vhateley  and  Or  eaves  showed  cause  : 

This   case  is  distinguishable   from  Doe  d.  Hanley  v.  Wood  (i), 

\^here  nothing  was  granted  but  a  permission  to  enter  upon  land  and 

take  minerals  there  found ;  here  it  may  *be  collected  from  the       [  •i*^  ] 

evidence  that  the  plaintiff  was  to  have  the  soil  itself ;  the  house,  the 

marl  pit  and  the  brick  mine  were  all  taken  together,  as  the  subject 

of  one  contract.     Words  "  whether  they  run  in  the  form  of  a  licence, 

covenant,  or  agreement,"  are  sufficient  to  constitute  a  lease,  if  they 

show  **  the  intent  of  the  parties,  that  the  one  shall  devest  himself  of 

the  possession,  and  the  other  come  into  it  for  such  a  determinate 

time  :  "  4  Bac.  Abr.  816  (7th  ed.)  Leases  &c.  (K).     And  the  plaintiff 

here  has  adopted  the  agreement  as  a  demise  by  paying  rent.     The 

terms  of  the  holding  are  indeed  so  far  uncertain  that  the  rent 

cannot  be  ascertained  without  a  measurement :  but  a  periodical 

measurement  to   ascertain   the   rent   is   common  in  the   mining 

districts  ;  and  cerium  est  quod  cerium  reddi  poiest.     The  stipulations 

here  are  like  the  ordinary  one,  that  if  a  tenant  converts  pasture 

land  into  arable  he  shall  pay  rent  at  such  a  rate. 

(Lord  Dbkman,  Ch.  J. :  There  the  lease  generally  gives  an  express 
power  to  distrain.) 

That  is  only  for  greater  caution.  The  agreement  in  this  case  is 
good  as  a  lease  from  year  to  year  within  stat.  29  Gar.  II.  c.  8,  s.  1 : 
no  question  arises  on  sect.  4,  because  this  is  a  cognizance  for  rent, 
not  an  "action"  brought  "to  charge  any  person"  "upon  any 
contract  or  sale  of  lands,"  "nor  any  interest  in  or  concerning 
them."  "  The  statute,"  Lord  Ellbnbobouoh  says  in  Crosby  v. 
Wadswonh{2i),  "does  not  expressly  and  immediately  vacate  such 
contracts,"  (under  sect.  4)  "if  made  by  parol ;  it  only  precludes  the 
bringing  of  actions  to  enforce  them  by  charging  the  contracting 
party  or  his  representatives,  on  the  ground  of  such  contract,  and  of 
some  supposed  breach  thereof :  "  *and  the  contract,  in  that  case,  [  *150  ] 
was  held  not  binding  only  on  the  ground  of  its  having  been  discharged 

(1)  21  B.  B.  469  (2  B.  &  Aid.  724).         Wightman,  JJ. 

(2)  May  lOth.    Before  Lord  Den-  (3)  S  B.  B.  566  (6  East,  602,  611). 
man,  Ch.  J.,  Patteson,  Williams  and 
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Danikl  while  it  was  executory.  Here  it  is  executed;  and  the  defendant 
Gra'cib.  relies  on  sect.  1.  Baylby,  B.  says,  in  Edge  w,  Stafford (i)z  "The 
elTect  then  of  the  Statute  of  Frauds,  as  far  as  it  applies  to  parol 
leases  not  exceeding  three  years  from  the  making,  is  this,  that  the 
leases  are  valid,  and  that  whatever  remedy  can  be  had  upon  them, 
in  their  character  of  leases,  may  be  resorted  to ;  but  they  do  not 
confer  the  right  to  sue  the  lessee  for  damages  for  not  taking 
possession." 

E.  Yardley^  contra : 
No  demise  was  proved. 

(Patteson,  J. :  As  to  the  point  on  the  Statute  of  Frauds,  I  see 
nothing  in  it.    Why  was  this  not  a  tenancy  from  year  to  year  ?) 

The  evidence  showed  no  tenancy,  but  a  licence  merely.  The  house 
is  distinct  from  the  other  subject-matters  of  the  cognizances.  It 
appears  that  after  the  house  was  taken  something  was  said  about  the 
pit  and  brick  mine,  and  it  was  agreed  that  the  plaintiff  should  take 
the  marl  and  clay  on  certain  terms,  but  not  as  a  tenant,  subjecting 
himself  to  a  distress.  The  price  was  recoverable,  but  not  as  rent.  The 
decisions  on  sect.  4  of  the  Statute  of  Frauds  do  not  apply  directly  to 
this  case;  but  they  point  out  the  distinction  between  demises  and  the 
less  certain  interests  in  lands  which,  for  the  purposes  of  that  clause, 
require  a  written  agreement.  In  the  cases,  which  have  been  referred 
to,  of  farming  leases,  and  in  mining  leases,  it  is  usual  to  give  the 
power  to  distrain  by  express  provision.  The  objection  of  uncertainty 
has  not  been  answered.  The  rule  certum  eat  &c.  applies  where,  to 
[  *i5i  ]  ascertain  the  amount,  ^nothing  beyond  a  mere  computation  is 
necessary;  but  not  where  a  measurement  must  first  be  made  of 
something  which  is  to  be  taken.  It  does  not  appear  when  the 
supposed  tenancy  was  to  commence,  or  how  long  to  last.  If  there 
was  any,  it  was  only  a  tenancy  at  will,  and  no  distress  could  be 
taken :  Hegan  v.  Johnson  (2),  Dunk  v.  Hunter  (s),  Regnarty.  Porter  (4), 
Riseley  v.  Ryle  (5). 

(Patteson,  J. :  If  a  party  says  to  another,  ''you  shall  have  such 
a  field,  paying  so  much  quarterly,"  and  he  enters,  is  not  a  tenancy 
created  at  that  rent  ?) 

(1)  35  E.  E.  746  (1  Cr.  &  J.  391,    (3)  24  E.  E.  390  (5  B.  &  Aid.  322). 
397  ;  ,S.  a  1  Tyr.  295,  301),  (4)  33  E.  E.  537  (7  Bing.  461). 

(2)  2  Taunt.  148,  (5)  11  M,  &  W.  16. 
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When  the  rent,  as  such,  has  been  paid ;  not  before.     As  to  the      Damirl 
certainty  of  leases  in  respect  of  their  continuance,  it  is  said  in      qkacie. 
4    Bac.   Abr.   885,   Leases  &c.    (L)   8,   that   "this  ought  to  be 
ascertained  either  by  the  express  limitation  of  the  parties  at  the 
time  of  the  lease  made,  or  by  a  reference  to  some  collateral  act, 
which  may  with  equal  certainty  measure  the  continuance  thereof." 

Cur,  adv.  vulL 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  material  part  of  the  pleadings,  his  Lordship 
proceeded  as  follows : 

It  was  in  proof  that  the  plaintiff  and  the  agent  of  the  said  Creswell 
agreed  that  the  plaintiff  should  take  a  certain  marl  and  slack  pit, 
and  pay  yearly  8d.  per  yard  for  all  the  marl  and  slack  got,  at  the 
four  usual  quarterly  days.  It  was  also  at  the  same  time  agreed 
that  the  plaintiff  should  work  a  brick  mine,  and  pay  Is.  6d.  per 
thousand  for  all  bricks  made,  quarterly  at  the  usual  days. 

It  appeared  that  these  pits  or  mines,  near  to  a  house  of  Creswell  [  iss  ] 
occupied  by  the  plaintiff  (for  the  rent  of  which  a  distress  was  put 
in,  but  about  which  there  was  no  question),  were  in  work  before 
they  were  taken  by  the  plaintiff.  And  the  question  is,  whether  in 
this  case  rent  is  reserved  for  which  a  distress  lies.  That  land  was 
the  subject  of  demise  was,  we  believe,  hardly  questioned  in  the 
argument.  Indeed,  from  the  nature  of  the  thing,  the  work  in  the 
mines  or  pits  could  not  be  prosecuted  by  the  plaintiff  at  all  without 
taking  land  in  proportion  to  the  extent  of  the  operation. 

Now,  upon  the  principal  question,  we  find  in  Co.  Litt.  96  a  the 
following  passage.  '^  It  is  a  maxim  in  law,  that  no  distress  can  be 
taken  for  any  services  that  are  not  put  into  certainty,  nor  can  be 
reduced  to  any  certainty;  for,  id  cerium  eat,  quod  certum  reddi 
potest ; "  "  and  upon  the  avowry,  damages  cannot  be  recovered  for 
that  which  neither  hath  certainty,  nor  can  be  reduced  to  any 
certainty.  And  yet  in  some  cases  there  may  be  a  certainty  in 
uncertainty  ;  as  a  man  may  hold  of  his  lord  to  shear  all  the  sheep 
depasturing  within  the  lord's  manor ;  and  this  is  certain  enough, 
albeit  the  lord  hath  sometime  a  greater  number,  and  sometime  a 
lesser  number  there  ;  and  yet  this  incertainty,  being  referred  to  the 
manor  which  is  certain,  the  lord  may  distrain  for  this  uncertainty. 
Et  sic  de  simUibus"  And  again  at  page  142  a,  Lord  Coke,  in 
commenting  upon  the  expression  ''  certain  rent "  in  the  text  of 
Littleton,  observes,  "the  rent  must  be  certain,  or  which  may  be 
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Daniel      reduced  to  a  certainty ;  for  id  certum  "  &c.     '*  And  the  rent  may  as 

Gbacib.      well  be  in  delivery  of  hens,  capons,  roses,  spurs,  bows,  shafts,"  «fcc. 

''  or  other  profit  that  lieth  in  render,  office,  attendance,  and  such 

like,  as  in  payment  of  money." 

[  163  ]  In  the  present  instance,  however,  the  rent  is  reserved  in  money; 

and  the  amount  is,  according  to  the  criterion  of  Lord  Ck>ke,  capable 

of  being  ascertained,   ''certum  reddi  potest/'  by  the  number  of 

cubic  yards  of  marl  and  slack  got  in  the  one  case,  and  of  bricks 

made  in  the  other.     And  no  point  was  made  that  the  goods  «&c. 

were  not  taken  upon  the  demised  premises. 

We  are  of  opinion,  therefore,  that  the  verdict  found  for  the 

defendant  upon  the  issues  joined  upon  the  pleas  to  the   above 

cognizances  must  stand. 

Rule  discharged. 


1844.  REG.  V.  KOSE. 

JwM  6. 

(6  Q.  B.  153—158;  S.  C.  13  L.  J.  M.  C,  155  ;  1  D.  &  M.  300;  8  Jur.  777.) 

I  ^*^  ^  In  the  Highway  Act,  5  &  6  Will.  IV.  c.  50.  8.  27,  which  directs  the  sur- 

veyor to  rate  all  property  then  liable  to  be  rated  to  the  poor,  provided  that 
the  same  rate  shall  also  extend  to  such  woods,  mines,  &c.,  as  have  hereto- 
fore been  usually  rated  to  the  highways,  the  words  '*  usually  rated"  refer, 
not  to  legal  rateability,  but  to  rating  in  point  of  fact,  and  to  the  practice  of 
rating  in  the  particular  parish,  not  in  the  country  generally. 

On  appeal  against  a  surveyor's  rate  on  timber  woods,  the  Sessions  found 
for  the  appellant,  subject  to  a  case,  which  stated  that  the  woods  were  not 
liable  to  poor  rate :  that,  from  1809  down  to  the  passing  of  stat.  5  &  6 
Will.  rV.  c.  50,  they  had  not  been  rated  to  the  highways :  and  that  timber 
woods  of  a  like  description  had  always  been  rated  to  the  highways  in  the 
majority  of  parishes  in  the  country  and  neighbourhood,  but  in  some  they 
had  not  been  so  rated  since  1809. 

Held,  that  the  appellant's  woods  were  not  shown  to  be  chargeable  under 
sect.  27. 

On  appeal  by  Henry  Philip  Powys,  Esq.  against  a  rate  made  by 
Thomas  Rose,  the  surveyor  of  the  parish  of  Whitchurch  in  the  counties 
of  Oxfordshire  and  Berkshire,  under  stat.  5  &  6  Will.  IV.  c.  50, 
being  the  highway  rate,  at  6d.  in  the  pound,  for  the  year  1848,  and 
which  was  allowed  by  two  justices  &c.,  the  Sessions  amended  the 
rate  by  striking  out  the  name  of  the  appellant,  and  the  word  and 
sum  ''  Woodland,  48i.,"  at  which  he  was,  in  and  by  the  said  rate, 
among  other  properties,  assessed ;  and  by  altering  the  aggregate 
amount  of  the  annual  value  of  the  several  properties  in  respect  of 
[  ^154  ]  which  *he  was  therein  rated  from  407i.  1«.  to  3592.  1«. ;  and  they 
confirmed  the  rate  in  all  other  respects^  subject  to  the  opinion  of 
this  Court  upon  the  following  case* 
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The  appellant,  from  the  year  1838  up  to  and  at  the  time  of  the  Kbo. 
making  of  the  rate  appealed  against,  was  the  occupier  of  certain  hore. 
timber  woods  within  the  said  parish  of  Whitchurch,  the  same  not 
being  saleable  underwood  within  the  intent  and  meaning  of  the  Act 
of  43  Elizabeth  (i),  but  being  property  which,  at  the  time  of  the 
passing  of  the  Act  5  &  6  Will.  IV.  c.  50,  and  also  at  the  time  of  the 
making  of  the  said  rate,  was  not  liable  to  be  rated  and  assessed  to 
the  relief  of  the  poor.  From  the  year  1809  down  to  and  including 
the  year  in  which  stat.  5  &  6  Will.  IV.  c.  50,  was  passed,  the  said 
timber  woods  had  not  been  rated  to  the  highways  of  the  said 
parish.  Since  the  passing  of  that  statute,  the  appellant,  as  surveyor 
of  the  highways,  under  the  last  mentioned  statute,  for  the  year 
1840,  rated  himself  in  respect  of  the  said  timber  woods,  (ind  paid 
such  rate.  Timber  woods  of  a  similar  description  to  those  occupied 
by  the  appellant  have  always  been  rated  to  the  repairs  of  the 
highways  in  the  majority  of  the  parishes  in  the  country  and  neigh- 
bourhood ;  but  in  some  they  have  not  been  so  rated  since  the  year 
1809.  It  was  admitted  that,  if  the  appellant  was  rateable  in  respect 
of  the  woods  in  question,  the  amount  of  the  rate  was  fair :  and  the 
only  question  between  the  appellant  and  respondent  was,  whether  the 
appellant  was  rateable  in  respect  of  such  timber  woods.  If  the  Court 
should  be  opinion  that  the  appellant  was  so  rateable,  the  order  of  Ses- 
sions was  to  be  quashed ;  if  of  the  contrary  opinion,  to  be  confirmed. 

Walesby  in  support  of  the  order  of  Sessions  : 
The  point  arises  on  stat.  5  &  6  Will.  IV.  c.  50,  s.  27,  which,  [  ^^''  ] 
"  in  order  to  raise  money  for  carrying  the  several  purposes  of 
this  Act  into  execution,"  enacts,  "That  a  rate  shall  be  made, 
assessed,  and  levied  by  the  surveyor  upon  all  property  now  liable 
to  be  rated  and  assessed  to  the  relief  of  the  poor  ;  provided  that  the 
same  rate  shall  also  extend  to  such  woods,  mines,  and  quarries  of 
stone,  or  other  hereditaments,  as  have  heretofore  been  usually 
rated  to  the  highways ; "  and  the  question  is,  whether  the  heredita- 
ments spoken  of  in  the  proviso  are  such  as  have  been  usually  rated 
throughout  the  whole  kingdom  or  only  in  the  parish  for  which  the 
rate  is  made.  (The  Coubt  here  said  that  it  would  be  most  convenient 
to  hear  the  other  side  first.) 

Keating  and  Phinn  for  the  respondents  : 

The  proviso  relates  to  hereditaments  which,  before  the  statute, 

(1)  Stat.  43  Eliz.  c  2,  8.  1  [Extd.  and  rep.  as  to  saleable  underwood,  37  &  38 
Vict.  c.  54.] 
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Brg.  have  l>een  legally  rated  throughout  the  kingdom ;  and  all  woods 
Rose.  ^^^^  rateable  for  the  highways  (as  appears  by  stat.  13  Geo.  IQ. 
c.  78,  8.  34,  stat.  34  Geo.  III.  c.  74,  s.  4,  and  other  enactments  as  to 
statute  duty),  though  all  were  not  rateable  to  the  poor.  The 
Legislature  cannot  have  meant  the  liability  to  depend  on  the 
practice  in  a  particular  parish.  Sect.  33  of  stat  5  &  6  Will.  lY.  c.  50, 
does  give  a  specific  exemption,  in  the  case  where  "property,  or  the 
owner  or  occupier  in  respect  thereof,  has,  previous  to  the  passing 
of  this  Act,  been  legally  exempt  from  the  performance  of  statute 
duty,  or  from  the  payment  of  any  composition  in  lieu  thereof,  or  of 
highway  rate : "  but  under  that  clause,  if  it  were  alleged  that 
property  had  not  been  usually  rated  in  the  particular  parish,  the 
[  'ise  ]  Court  could  not  enter  into  such  a  question.  It  may  be  *argued 
that  the  surveyor  of  a  parish  could  not  ascertain  what  had  been 
usually  rated  in  other  parts  of  the  kingdom ;  but  the  Court  must 
look  to  the  words  of  the  statute,  not  to  a  suggested  inconvenience. 

(Pattbson,  J. :  The  clause  seems  to  imply  that  some  of  the 
hereditaments  were  not  usually  rated.) 

All  woods  were  legally  rateable ;  the  expression  "  usually  "  may 
refer  to  an  exception  in  cases  where  there  have  been  compositions. 
The  construction  argued  for  on  the  other  side  would  release  parties 
who  have  hitherto  contributed  by  statute  labour.  The  appellant  is 
seeking  a  special  exemption ;  he  ought  to  point  out  words  which 
expressly  give  it. 

(Coleridge,  J. :  If  all  wood  was  in  point  of  law  rateable  to  the 
highways  before  the  statute,  the  words  "heretofore"  "usually 
rated ''  can  refer  only  to  the  question  of  fact,  what  has  been  rated 
or  omitted  in  the  rates.) 

Still  the  question  of  fact  relates  to  the  general  usage  throughout 
the  country. 

(Lord  Denman,  Ch.  J.:  The  case  says  that  woods  like  the 
appellant's  have  been  rated  "  in  the  majority  of  the  parishes  in 
the  country  and  neighbourhood."  I  do  not  know  what  is  meant 
by  the  "country"  or  "neighbourhood.") 

Walesbyf  cofitra  : 

What  has  been  "  usually  rated,"  is  a  question  of  usage  and  fact 
to  be  determined  by  the  surveyor.    The  respondent's  construction 
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makes  **  rated  "  synonymous  with   **  rateable."      (He   was   then         Reg. 
stopped  by  the  Court.)  rosb, 

LoBD  Denman,  Gh.  J. : 

It  is  impossible  to  put  a  satisfactory  construction  on  this  clause. 
The  expression  "such  woods"  "as  have  heretofore  been  usually 
rated  "  implies  that  particular  woods  have  not  heretofore  been  *so.  [  '157  ] 
But  it  seems  that  all  were  by  law  rateable ;  therefore,  I  do  not  see 
how  we  can  find  any  other  meaning  for  the  exception  than  "  woods 
heretofore  actually  rated  in  the  parish  for  which  the  rate  is  made." 
The  case  states  that  these  woods  were  not  rated  from  the  year 
1809,  till  the  passing  of  the  statute ;  and,  if  so,  they  are  exempt 
under  sect.  27.  I  do  not  feel  perfectly  satisfied  with  this 
construction ;  but  the  words  may  fairly  bear  it. 

Pattbson,  J. : 

The  words  "  have  heretofore  been  usually  rated "  must  be 
confined  to  the  particular  parish,  or  I  do  not  know  what  length 
the  enquiry  may  go  to :  but  whether  the  particular  woods  are 
meant,  or  only  the  kind  of  wood,  I  do  not  say.  It  is  sufficient 
here  that  the  woods  in  question  were  not  rated,  nor  do  any  such 
woods  appear  to  have  been  rated  in  the  parish,  from  1809  till  the 
passmg  of  Stat.  5  &  6  Will.  IV.  c.  50. 

WiLLIAHSy  J. : 

We  cannot  adopt  Mr,  Keating' s  argument  without  holding  that 
"rated"  means  "rateable."  The  twenty-seventh  section  must 
contemplate  that  which  is  the  usual  mode  of  rating  in  the 
particular  parish.  Then  the  finding  of  the  Sessions  decides  the 
case  for  the  appellant. 

COLERIDGB,  J. : 

In  a  modern  Act,  and  one  so  full  of  words  as  this,  the  literal 
construction  is  the  safe  one,  unless  another  be  clearly  shown  which 
we  ought  to  adopt.  Under  this  clause,  it  would  not  be  difficult  for 
the  surveyor  to  find  what  had  been  the  usage  in  the  parish ;  but 
he  would  have  great  difficulty  in  ascertaining  the  usage  of  a 
**  neighbourhood,"  and  deciding  upon  *the  majority  or  minority  of  [  ♦iss  ] 
instances  in  so  wide  a  district.  And  the  comparative  difficulty 
would  be  the  same  on  the  trial  of  an  appeal. 

Order  of  Sessions  confirmed. 
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1844.  REG.  V.  Thk  inhabitants  of  STOKE  BLISS. 

June  6. 
, (6  Q.  B.  158—163  ;   13  L.  J.  M.  0.  151 ;  D.  &  M.  135 ;  8  Jur.  536.) 

f  ^^8  J  Parish  officers,  having  given  notice  of  appeal  against  an  order  of  removal, 

served  a  countermand,  stating  that  they  did  so  on  account  of  the  absence 
of  a  witness,  but  should  give  fresh  notice  of  appeal.  The  countermand  was 
too  late  for  the  Sessions.  At  the  Sessions,  the  respondents  entered  the 
appeal  and  moved  for  costs.  The  Sessions  made  an  order,  wherebv,  after 
reciting  that  service  of  notice  of  appeal  on  the  respondents  had  been 
proved,  and  that  no  one  appeared  for  the  appellants  to  prosecute  such 
appeal,  they  adjudged  that  the  order  of  removal  should  be  confirmed,  and 
that  the  appellants  should  forthwith  pay  the  respondents  15/.  for  their  coAts 
and  charges  which  they  had  incurred  and  been  put  to  in  attending  the 
Sessions  that  day  to  support  the  order. 

Held,  on  motion  to  quash,  that  the  order  of  confirmation  was  bad  for 
want  of  jurisdiction,  and  that  the  order  for  costs  could  not  be  separated 
from  it ;  and  therefore  that  the  whole  must  be  quashed. 

Semble,  per  Patteson,  Williams  and  Coleridge,  JJ.,  that  an  order  for 
costs  of  the  day  only  would  have  been  good,  under  stat.  8  &  9  Will.  m. 
c.  30,  s.  3. 

Two  justices  made  an  order  for  the  removal  of  Ann  Wall  and  her 
child  from  the  parish  of  Kingswinford,  Staffordshire,  to  the  parish 
of  Stoke  Bliss,  in  Herefordshire.  The  order,  examinations  and 
notice  of  chargeability  were  duly  transmitted  to  Stoke  Bliss,  and 
the  churchwardens  and  overseers  of  that  parish  gave  notice  of 
appeal  at  the  next  Staffordshire  Quarter  Sessions,  with  the  grounds 
of  such  appeal,  one  of  which  was  a  settlement  of  the  paupers  in  a 
third  parish.  The  Sessions  began  on  Tuesday,  January  2nd,  1844. 
On  January  1st,  the  attorney  for  the  appellants  wrote  a  letter  to 
the  overseers  of  Kingswinford,  stating  that  the  notice  of  appeal  was 
countermanded  by  reason  of  the  absence  of  a  material  witness,  and 
that  the  appellants  were  prepared  to  receive  the  paupers,  but 
should  give  fresh  notice  of  appeal,  and  were  ready  to  furnish  the 
respondents  with  any  information  which  might  prevent  their 
[  •159  ]  removing  *the  paupers  and  incurring  further  expense.  The  letter 
was  received  on  January  2nd,  and  notice  of  countermand  received 
on  the  same  day.  By  the  practice  of  the  Staffordshire  Sessions,  a 
party  giving  notice  of  countermand  later  than  the  Monday  before 
the  Sessions,  is  liable  to  costs.  The  appellants  did  not  enter  their 
appeal  or  attend  the  Sessions.  The  respondents  attended  and 
moved  for  costs,  calling  a  witness  who  proved  service  of  the  notice 
and  grounds  of  appeal,  and  the  countermand.  The  Sessions  made 
the  following  order. 

*' Stoke  Blm  |  Upon  the  motion  of  Mr,  Whitmore^  of  counsel  for 
Kingswinford.  J  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Kingswinford  in  the  county  of  Stafford,  and  upon  proof 
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of  notice  of  appeal,  vith  a  statement  in  writing  of  the  grounds  of         Beg. 
such  appeal,  signed  by  the  churchwardens  and  overseers  of  the  thb  Inhabi- 
poor  of  the  parish  of  Stoke  Bliss,  in  the  county  of  Hereford,  having  s^^^JblLs 
been  given  to  the  said  churchwardens,*'   &c.    "of  Kingswinford 
fourteen  days  previous  to  the  Sessions  now  holden,  against  a  certain 
order  under  the  hands  "  &c.,  "  for  the  removal  of  Ann  Wall "  <fec. ; 
'*  and  no  one  appearing  on  behalf  of  the  appellants  to  prosecute 
their  appeal :  It  is  ordered,  that  the  said  order  so  made  "  &c.  ''  be, 
and  the  same  is  hereby,  confirmed  :  And  it  is  further  ordered  that 
the  said  churchwardens  "  &c.  "  of  Stoke  Bliss  do  and  shall  forth- 
with pay  to  the  said  churchwardens  "  &c.  ''  of  Kingswinford  the 
sum  of  16L  10«.  for  the  costs  and  charges  which  they  have  incurred 
and  been  put  unto  in  attending  the  Court  this  day  to  support  the 
said  order.     By  the  Court  '*  <fec. 

The  order  was  removed  into  this  Court  by  certiorari :  and,  on  a 
former  day  in  this  Term,    W.  H.  Cooke  moved  *that  the  order       [  •leo  ] 
might  be  quashed,  on  affidavits  setting  forth  the  material  facts, 
and  stating  (on  information  and  belief)  that  the  appeal  was  entered, 
and  the  fees  of  entry  paid,  by  the  respondents. 

nTiitmore  now  showed  cause  : 

Entering  the  appeal  was  a  mistake ;  and  the  Sessions  had  no 
power  to  confirm  the  order  of  removal :  but  stat.  8  &  9  Will.  III. 
c.  30,  8.  3,  empowers  the  justices  in  Sessions  to  give  costs  "  upon 
any  appeal  before  them  there  to  be  had,"  "or  upon  any  proof 
before  them  there  to  be  made,  of  notice  of  any  such  appeal  to  have 
been  given  by  the  proper  officer  to  the  churchwardens  "  &c.  **  of 
any  parish  or  place  (though  they  did  not  afterwards  prosecute  such 
appeal)."  This  case  is  within  the  latter  alternative  ;  the  Sessions 
had  jurisdiction  to  grant  costs ;  and  their  order  is  divisible.  It  is, 
in  fact,  two  orders  on  a  single  paper. 

IV,  11,  Cooke,  contra  : 

The  Sessions  were  misled  into  giving  judgment  on  the  order  of 
removal ;  and  the  costs  were  ancillary  to  that  judgment.  lieg.  v. 
The  Justices  of  the  West  Riding  {Sheffield  v.  Cnch)  (i)  shows  that 
the  respondents  had  no  right  to  proceed  upon  the  appeal  itself. 
A  notice  of  appeal,  not  followed  up,  does  not  preclude  the  appellants 
from  giving  a  fresh  notice  when  the  pauper  is  actually  removed: 
"  and  as  the  eighty-fourth  section  of  4  &  5  Will.  IV.  c.  76,  gives 
(1)  W  R.  E.  451  (5  Q.  B.  1). 
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Rbo.        the  expenses  of  maintenance  to  the  respondent  parish,  if  saccessfiil. 
The  Ikuabi-  'i^om  the  time  of  their  giving  notice  of  the  chargeability,  nomatmal 
STo^KiJ BUBS,  ^J^^y  aJ^ises  to  them  from  the  delay : "  Reg.  v.  l^he  Justices  of 
Middlesex  (i). 

[  •161  ]  (Pattbson,  J. :  *It  is  not  said  there  that  costs  are  not  to  be  recovered 

in  the  meantime.) 

Costs  incurred  in  the  meantime  will  be  costs  in  the  cause  when 
the  final  decision  takes  place.  When  the  appeal  is  heard,  it  may 
turn  out  that  the  proceedings  on  the  part  of  the  respondents  were 
vexatious. 

(Patteson,  J.:  Suppose  the  appellants  do  not  choose  to  go  on.) 

When  the  time  for  appeal  is  wholly  gone  by,  the  respondents  may 
apply  for  costs  under  stat.  8  &  9  Will.  III.  c.  80,  s.  3. 

(Patteson,  J. :  If  no  appeal  is  prosecuted,  can  they  go  to  a  different 
Session  from  that  which  was  named  in  the  notice  of  appeal?) 

The  effect  of  stat.  8  &  9  Will.  III.  c.  30,  s.  3,  is  that  the  justices 
may  award  costs  ''  at  the  same  Quarter  Sessions "  at  which  the 
application  is  made.  But,  under  stat.  4  &  5  Will.  IV.  c.  76,  the 
costs  could  not  be  applied  for  till  the  appeal  is  either  decided  or 
finally  abandoned.  The  order  here  is  so  worded  as  to  include  the 
general  costs  of  the  appeal,  not  merely  the  costs  occasioned  by  a 
notice  countermanded  too  late. 

Lord  Denman,  Gh.  J.: 

The  appellants  in  this  case  gave  a  notice  of  countermand,  stating 
as  their  reason  the  want  of  a  material  witness,  but  intimating  to 
the  respondents  that  they  still  thought  they  had  ground  for  resisting 
the  order  of  removal.  The  respondents  attended  the  Sessions,  and 
obtained  an  order,  confirming  the  order  of  removal  with  costs.  It 
is  said  that  the  order  of  Sessions,  though  not  otherwise  maintain- 
able, is  good  to  the  extent  of  the  judgment  for  costs ;  and  that  the 
order  is  divisible.  But  I  think  that  it  is  not  so.  Looking  at  the 
document,  we  must  see  that  the  Sessions  have  assumed  to  confirm 
the  order  of  removal,  and  to  award  costs  as  ancillary  to  the 
[  *iri2  1  judgment  of  confirmation,  *which  judgment  they  had  no  right  to 
give.     The  order  must  therefore  be  quashed. 

(1)  9  Dowl.  P.  C.  163,  170. 
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Pattbson,  J.:  Rbo. 

r. 

It  is  unfortunate  that  the  Sessions  have  proceeded  in  this  manner.  The  Inhabi- 

TANT8  OP 

Their  order  states  that,  no  one  appearing  to  prosecute  the  appeal,  stokb  blibs. 

they  confirm  the  order  of  removal.     That  they  had  no  jurisdiction 

to  do ;   and  we  cannot  separate  the  order  for  costs  from  the  order 

of   confirmation.    Whose  the  fault  was,   is   not  matter  for  our 

enquiry.     I  am  far  from  saying,  as  at  present  advised,  that,  if  the 

order  of  Sessions  had  been  merely  for  costs  of  the  day,  it  would 

not  have  been  good.     I  do  not  hold  that  the  new  Act  has,  as  Mr. 

Cooke  suggests,  done  away  with  the  provisions  of  stat.   8   &  9 

Will.  III.  c.  80,  s.  8. 

Williams,  J.: 

On  the  last  point  I  agree  with  my  brother  Patteson.  If  it  were 
not  as  he  states,  a  party  receiving  notice  of  countermand  would  be 
remediless  in  a  case  like  this.  But,  looking  at  the  document  itself 
(and  it  is  best  to  look  at  documents,  and  as  little  as  possible  at 
affidavits),  we  find  that  the  order  of  Sessions,  instead  of  being 
made  merely  to  give  compensation  for  the  costs  between  notice  of 
appeal  and  countermand,  is  an  order  expressly  confirming  the  order 
of  removal,  with  an  award  of  costs. 

COLERIDOB,  J.  : 

The  January  Quarter  Sessions  were  the  time  at  which  a 
proper  application  might  have  been  made ;  and  I  do  not  say  that 
the  order  of  Sessions  might  not  have  been  separable,  if  the  latter 
part  could  have  stood  alone.  This  is  a  question  of  construction ; 
and  it  is  best  not  to  look  at  the  affidavits.  Taking  the  ^intention  |-  «i63  ^ 
from  the  document  itself,  I  think  the  Sessions  have  assumed,  in 
the  first  part  of  it,  that  they  had  power  to  confirm  the  order  of 
removal;  and  the  latter  part  is  merely  ancillary:  therefore  the 
whole  order  must  fail. 

Rvle  absolute. 
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1844.  BESSEY  AND  C08TERT0N  v.  WINDHAM. 

[  166  ]  (6  Q.  B.  166—174  ;  8.  C.  14  L.  J.  Q.  B.  7  ;  8  Jiir.  824.) 

An  assignment  of  goods  in  fraud  of  creditors  is  valid  as  between  parties 
to  the  deed,  and  as  between  either  party  and  a  stranger. 

A  sheriff  claiming  to  seize  the  goods  on  behalf  of  a  judgment  creditor  is 
a  stranger  within  this  rule,  if  he  does  not  prove  the  legal  authority  under 
which  he  seized  on  behalf  of  such  creditor. 

For  this  purpose  it  is  sufficient,  in  trespass  for  the  seizure,  if  he  prove 
the  writ. 

And  there  in  some  evidence  of  the  writ,  if  the  plaintiff  puts  in  the  sheriff*? 
warrant  to  his  officer,  and  that  recites  a  writ  at  the  suit  of  the  judgmeLt 
creditor  (1). 

The  Judge,  in  an  action  brought  against  the  sheriff  as  above,  left  it  to  the 
jury  to  say  whether  or  not  the  parties  to  the  alleged  fraudulent  conveyance 
meant  any  thing  to  pass  by  it ;  the  jury  found  in  the  negative ;  and  a 
verdict  was  taken  for  the  defendant.  The  case  went  to  the  jury  without 
notice  of  any  proof  that  the  sheriff  acted  under  a  writ  sued  oat  by  the 
judgment  creditor,  the  effect  of  the  recital  in  the  warrant  being  overlooked 
by  all  parties.  A  new  trial  was  moved  for  on  the  ground  that  the  sheriff, 
if  standing  in  the  situation  of  a  stranger,  could  not  impeach  the  deed ;  and 
the  Court  was  of  this  opinion ;  but,  on  showing  cause,  the  effect  of  the 
recital  in  the  warrant  was  pointed  out,  and  admitted  by  the  Court. 

Held,  that  a  new  trial  ought  not  to  be  granted  on  the  ground  merely  that 
the  cause  had  been  tried  on  an  assumption  that  the  alleged  fraud  would  be 
a  defence  to  the  sheriff,  without  taking  the  jury's  opinion  on  the  effect  of 
the  recital  as  showing  his  right  to  make  such  defence. 

Trespass  for  taking  and  converting  plaintiffs'  wherry,  masts,  &e. 
Pleas  1.  Not  guilty.  2.  That  the  wherry,  Jcc.  were  not  the  goods 
and  chattels  of  plaintiffs,  in  manner  and  form  &c.     Issues  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Norwich  Summer 
Assizes,  1843,  the  facts  appeared  to  be  as  follows.  On  January 
2nd,  1848,  Brinded,  a  coal-merchant,  being  indebted  to  the  plain- 
tiffs, executed  a  deed  of  assignment  by  way  of  security  (2),  to  which 
Brinded  was  party  of  the  first  part  and  plaintiffs  of  the  other  part, 
and  by  which  he  bargained,  sold  and  assigned  the  wherry  &c.  to 
[  '167  ]  plaintiffs,  in  trust  to  sell  when  they  *should  think  proper,  and  out 
of  the  proceeds  to  pay  themselves  50^,  part  of  their  debt,  and  to 
pay  Brinded  the  surplus  (3).  On  January  10th  Costerton  went  to 
the  staith,  near  Brinded*s  house,  where  the  wherry  was  lying  in 
charge  of  a  man  employed  by  Brinded,  and  took  possession.  He 
ordered  Brinded's  man  to  load  her  with  flints  to  go  on  a  voyage  for 
the  plaintiffs:    but,  in  consequence  of    the  boat's  rudder  being 

(1)  See,  however,    White  v.  Morris      c.  43). — A.  G. 

(1{S52)  11  0.  B.  1015,  21  L.  J.  C.  P.  (3)  There  was  a  clause  authorising 

185. — A.  C.  Brinded  to  retain  the  wherry,  Jcc.  till 

(2)  See  now  Bills  of  Sales  Act  (1878)  plaintiffs  should,  think  lit  to  take 
Amendment  Act,  1882  (45  &  46  Vict,  possession. 
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broken,  the  voyage  was  not  made.  Before  giving  the  order,  Bessey 
Ck>8terton  had  said  to  Brinded:  "If  I  take  the  wherry  under  my  windham. 
care,  you  shall  go  master  of  her."  The  boat  remained  in  the  same 
place  (not  being  again  ased  by  Brinded)  till  January  16th,  when  the 
defendant,  the  sheriff  of  the  county,  seized  her  under  a  JL  fa.  at 
the  suit  of  Palmer,  a  judgment  creditor  of  Brinded.  The  plaintiffs, 
to  connect  the  defendant  with  the  act  of  trespass,  put  in  his 
warrant  under  which  the  seizure  was  made,  and  which  recited  the 
writ  of  fi.  fa.  The  defence  was  that  the  assignment  was  colourable 
only,  and  void  as  against  creditors ;  and  it  was  urged,  as  a  proof 
of  fraud,  that  no  real  change  of  possession  had  taken  place.  Lord 
Denman,  Ch.  J.  left  to  the  jury,  as  the  material  question,  whether, 
when  Brinded  made  over  the  vessel,  it  was  intended  by  the  parties 
that  the  property  should  pass,  or  that  Brinded  should  continue  the 
owner.  The  jury  were  of  opinion  that  nothing  was  really  intended 
to  pass :   and  they  found  a  verdict  for  the  defendant. 

B.  Andrew 9 y  in  the  ensuing  Term,  moved  for  a  new  trial  on 
the  ground  of  misdirection,  contending  that  no  fraud  appeared, 
and  that,  even  if  it  did,  the  deed  was  valid  as  against  the  assignor 
himself  and  strangers ;  and  *that  the  defendant  stood  in  the  [  •168  ] 
situation  of  a  stranger,  there  being  no  sufficient  proof  of  a  fi,  fa. 
He  cited  Doe  d.  Roberts  v.  Roberts  (i),  and  Lake  v.  Billeis  (2), 
Ackicorth  v.  Kempe  (8),  and  1  Stark.  Ev.  329,  3rd  ed.  A  rule  nisi 
was  granted.     In  last  Easter  vacation  (May  9th)  (4), 

Palmer  and  J.  Wells  showed  cause : 

It  must  be  assumed,  here,  that  no  actual  change  of  possession 
took  place.  That  fact  does  not  necessarily  show  fraud :  Martindale 
v.  Booth  (5) :  but  it  may  be  a  proof  of  fraud ;  and  here  fraud  is, 
in  effect,  found  by  the  jury.  Doe  d.  Roberts  v.  Robei-ts  (i)  was  the 
case  of  a  defendant  attempting  to  defeat  the  action  by  setting  up 
his  own  fraud ;  and  the  guilt  of  both  parties  was  expressly  relied 
upon  in  the  judgments  of  the  Court :  here  the  action  is  between 
one  party  to  the  fraud  and  the  sheriff,  who  may  justly  urge  it  as  an 
objection.  Lake  v.  Billers  (2)  was  cited  in  Martyn  v.  Podger  (6),  as 
showing  that,  in  trespass  against  the  sheriff  for  seizing  goods,  "the 
defendant,  though  sheriff,  ought  to  give  in  evidence  a  copy  of  the 

(1)  20  E.  E.  477  (2  B.  &  Aid.  367).  Denman,     Ch.     J.,      Patteson      and 

(2)  1  Ld.  Eay.  733.  Williams,  JJ. 

(3)  1  Doug.  40.  (6)  37  E.  E.  4«5  (3  B.  &  Ad.  498). 

(4)  May  9th,   1844.     Before  Lord  (6    6  Burr.  2631. 
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Bbbbet      jadgment:"  but  the  Court  said,  nevertheleBs,  that,  in  the  case 
wiKDHAM.    before  them,  where  the  plaintiff  was  claiming  under  a  fraudulent 
bill  of   sale,  **  it  might  have  been  left  to  the  jury,  whether  the 
plaintiff  was  in  possession  of  the  goods,  or  not."     *     «     * 
[  169  ]  But,  further,  if  the  sheriff  is  required  in  this  case  to  show  his 

authority,  there  was  some  evidence  of  it ;  for  the  warrant  put  in  by 
the  plaintiffs  recited  the  writ.  [They  cited  Haynea  v.  Hayton  (i), 
and  Qo9s  v.  Quinton  (2).] 

[  171  ]  Gunning y  contra  : 

If  Go88  V.  Quinton  (2)  shows  that  the  recital  in  the  warrant  was 
some  evidence  of  the  writ,  that  case  is  not  available  here,  because 
it  was  not  left  to  the  jury  to  say,  upon  such  evidence,  whether  there 
had  been  a  writ  or  not.  In  Haynes  v.  Hayton  (s)  the  proof  was 
much  more  complete  than  in  the  present  case :  a  receipt  by  the 
sheriff's  officer  was  first  put  in,  stating  that  the  money,  ''  being  five 
several  forfeitures  "  &c.,  had  been  "  levied  for  the  sheriff  of  the 
county  of  Hereford  ;  "  and  then  the  letter  of  the  undersheriff,  again 
referring  explicitly  to  the  proceedings  on  the  part  of  the  sheriff. 
The  sheriff  here  is  without  defence  on  either  of  the  issues.  That 
on  Not  guilty  was  proved  against  him  by  the  production  of  the 
warrant.  On  Not  possessed,  the  sheriff  cannot  in  this  cause  allege 
that  the  conveyance  from  Brinded  to  the  plaintiffs  was  void  and  the 
chattel  vested  in  a  party  from  whom  the  sheriff  does  not  deduce 
any  title.     *     *     * 

[  172  ]  LoBD  Denman,  Ch.  J.,  in  this  Term  (June  10th),  delivered  the 
judgment  of  the  Court  : 

The  sole  question  turned  on  the  effect  of  a  deed  conveying  a 
debtor's  property  to  the  plaintiffs.  The  jury  found  it  fraudulent; 
but  the  defendant's  learned  counsel  submitted  that,  though  this 
might  be  so  against  creditors,  it  operated  to  pass  the  goods  as 
against  the  party  himself  and  strangers,  according  to  Doe  d.  Roberts 
V.  Roberts  (4)  and  other  cases;  and  that  the  sheriff  (defendant) 
ought  to  have  proved  the  writ  under  which  he  directed  his  officer 
to  act. 

We  agree  in  this  doctrine :  but,  cause  being  shown  against  this 
rule,  it  appeared  from  my  notes  of  the  evidence  that  the  only  mode 

(1)  6  L.  J.  K.  B.  231.  Easter  T.    (3)  6L.  J.  K.  B.  231. 

1828.  (4)  20  R  B.  477  (2  B.  &  Aid.  367). 

(2)  60  R.  R.  616  (3  Man.  &  G.  825). 
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of  fixing  the  sheriff  y^as  the  production  of  his  warrant,  which  recited  Besset 
a  writ.  A  case  of  Haynes  v.  Hayton  (i)  was  cited  from  the  Law  wikdham. 
Jonmal :  there  the  Court  upheld  a  ruling  at  Nisi  Frius  that  an 
undersheriff's  letter,  produced  by  the  plaintiff  to  affect  the  sheriff, 
was  evidence  of  the  facts  therein  stated,  which  tended  to  excuse 
him.  The  matter  was  fully  debated  in  Goss  v.  Quintan  (2),  where 
the  Court  of  Common  Pleas  held  that  the  plaintiffs,  assignees  of  a 
bankrupt,  by  putting  the  defendant's  examination  in  evidence  as 
proof  that  he  took  certain  property,  made  his  cross  examination 
also  evidence  in  the  cause,  wherein  he  stated,  in  answer  to  a  question 
from  his  own  attorney,  that  he  had  purchased  it  under  a  written 
agreement,  without  producing  or  accounting  for  such  agreement, 
and  without  notice  to  produce  it.  Here,  therefore,  the  proof  of 
seizure  involved  some  evidence  of  its  having  been  made  by  the 
authority  of  the  law,  and  such  evidence  as  leaves  no  possibility  of 
doubt  as  to  its  truth. 

The  validity  of  the  deed  as  to  its  merits  has  been  tried  in  a  state  [  173  ] 
of  things  more  favourable  to  the  plaintiff  than  if  the  judgment  had 
been  proved  on  the  trial.  It  was  urged  that  this  evidence  ought  to 
have  been  submitted  to  the  jury,  who  ought  to  have  exercised  their 
judgment  on  its  suflSciency;  according  to  the  well  established 
principle  that,  if  their  verdict  has  been  or  could  have  been  influenced 
by  any  evidence  improperly  received,  the  losing  party  has  a  right 
to  a  new  trial  (3).  But  we  do  not  think  that  principle  applicable 
here,  where  the  specific  evidence  was  neither  objected  to  nor  open 
to  any  objection,  but  overlooked  by  both  parties,  and,  when 
observed,  is,  in  truth,  conclusive  on  the  point.  The  mistaken 
view  taken  by  the  Judge  of  the  law  in  respect  to  the  validity  of 
the  deed  against  all  but  creditors  could  have  no  effect  on  the 
proof  of  this  part  of  the  case,  because  the  state  of  facts  makes 
it  immaterial. 

Rxde  discharged  (4). 

(1)  6L.  J.  K.  B.  231.  execution  at  the  suit  of  Gillett  and 

(2)  60  B.  B.  616  (3  Man,  &  G.  825).  Habershon.     To  fix  the  sheriff,  the 

(3)  See  Wright  v.  Doe  d.  Tatham^  warrant,  reciting  the  writ  of  fi.  /a., 
47  R.  B.  137  (7  Ad.  &  El.  313);  C'reaae  was  put  in.  The  plaintiff  claimed 
V.  Barrett,  40  B.  R.  779  (1  Cr.  M.  &  R  under  an  assignment  to  him  from  the 
919;  S.  Co  Tyr.  458);  De  Butzen  y,  debtor;  the  defence  was  that  such 
Fartf  4  Ad.  &  £1.  53.  assignment  was  fraudulent  and  void 

(4)  Olavt  V.  Wentworth,  Esq.,  York  against  creditors.  At  the  dose  of  the 
Spring  Assizes  (March  7th),  1842,  defendant's  case,  Wortley,  for  the 
before  Parke,  B.  Trover  against  the  plaintiff,  objected  that  the  verit  should 
sheriff  for    seizing   goods  under    an  be  put  in,  to  show  that  the  sheriff  was 
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(6  Q.  B.  179—208;  S.  C.  15  L.  J.  M.  0.  80;  10  Jur.  134.) 

The  Great  Western  Bail  way  Company  were  occupiers  of  a  railway,  tiieir 
property,  and  constructed  by  them,  and  of  branch  railways  which  thpy 
rented :  and  they  used  the  several  lines  as  carriers  for  hire,  working  the 
whole  as  one  concern.  In  the  parish  of  T.,  through  which  the  main  line 
passed,  they  were  rated  for  the  railway  as  follows : 

The  gross  receipts  on  the  several  railways  were  added  together,  and  tlie 
total  divided  by  the  number  of  miles  in  all  the  railways.  The  expenses  od 
all,  allowable  as  deductions  from  poor  rate,  were  added  together  and 
divided  in  the  same  manner.  The  expenses  on  the  number  of  miles  in  T.. 
the  calculation  for  each  single  mile  being  as  above,  were  then  sabtracted 
from  the  receipts  thereon,  and  the  assessment  was  made  on  the  residtte. 
with  an  allowance  for  interest  on  the  plant  or  moveable  stock,  and  for 
tenants*  profits,  including  profits  of  trade. 

On  appeal  against  the  rate,  further  deductions  were  claimed,  as  foUovs: 
and  the  Sessions  stated  a  case  for  the  opinion  of  this  Court  on  the  legalitr 
of  them. 

1.  For  stations  and  other  buildings  appurtenant  to,  and  necessary  for  the 
profitable  enjoyment  of,  the  railway,  but  rated  or  rateable  separately  from 
it,  and  in  other  parishes  than  T.     Held  allowable. 

2.  Allowance  having  been  made  in  the  rate  for  *'  maintenance  of  way,**  a 
further  deduction  was  claimed  for  depreciation  and  wear  and  tear  of  rails 
and  sleepers,  being  the  solid  timber  and  iron  work  of  the  principal  line. 
The  renewal  of  these  had  been  paid  for  out  of  the  Company's  capital,  not 
theii"  revenue.     Held  not  allowable. 

3.  Interest  upon  outlay  in  forming  the  Company,  obtaining  their  Act  of 
incoi*poration  (5  &  6  Will.  lY.  c.  cvii.),  raising  the  capital,  and  other 
original  expenses.     Held  not  allowable. 

4.  "  Income  tax  paid  by  the  Company  in  pursuance  of  stat.  o  &  6  Vict 
c.  35,  amounting  in  the  whole  to  10,000/.*'  Held  allowable  so  far  as 
regards  the  tax  imposed  in  respect  of  mere  occupation  (1). 

o.  '*  Additional  parochial  assessments,  not  actually  paid,  but  which  vill 
be  payable  in  consequence  of  the  recent  decisions  of  this  Court  on  the  rating 
of  railways.**    Held  not  allowable. 

6.  The  branch  lines  were  worked  at  a  loss,  which  the  Company  incurred 
solely  on  account  of  the  increased  traffic  occasioned  by  those  lines  on  the 
pxincipal  railway ;  and  a  deduction  was  claimed  for  this  loss.  Held  not 
allowable. 

7.  In  estimating  the  tenants*  profits,  a  percentage  was  taken  on  the 
original  value  of  the  moveable  stock,  at  such  a  rate  as  might  reasonably 

acting  for  a  creditor.     Parke,  B.  held  defendant. 

that,    the     assignment     being    good  In  the  ensuing  Term  (April  20th> 

between   the  parties  to  it,  and  only  1842),     BaineB,     acquiescing    in    the 

void  against  creditors,  the  writ  itself  decision,  moved  on  affidavits  of  sur- 

must  be  produced,  otherwise  the  sheriff  prise  that  a  new  trial  might  be  had  od 

was  a  wrong- doer :  and,  as  the  writ  payment  of  costs  ;    which    rule   the 

could  not  be  produced,  he  directed  a  Court  of  Exchequer  made  absolute, 

verdict  for  the  plaintiff.  See  1  Phill.  Ev.  344  et  aej.,  PartL  c.  T, 

8.  10,  9th  ed. 

Wtn-tlf  if  and  Pashlfi/ for  the  plain-  (1)  Cp.  B,  v.  Southnmpton  Dock  (\ 

tiff,  Jiaiuea  and  l\\  U.  WaUon  for  the  (1851)  14  Q.  B.  587,  20  L.  J.  M.  C,  15u. 
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induce  a  lessee,  obtaining  that  amount  of  profit,  to  pay  the  residue  of 
profits  as  rent.  The  appellants  contended  that  the  percentage  should  have 
been  taken  on  the  gross  receipts :  Held,  that  this  was  a  question  lor  the 
Sessions,  not  for  the  Queen's  Bench. 

9  (1).  The  following  increase  of  assessment  was  claimed  by  the  reepon- 
dents.  The  moveable  stock  had,  in  making  the  rate,  been  estimated  at  its 
original  value,  which  exceeded  the  actual  value  at  the  time  of  assessment. 
The  respondents  insisted  that  any  calculation  of  the  value  for  the  purpose 
of  reducing  the  rate,  should  be  taken  according  to  the  latter  state  of  the 
property  :  Held,  that  the  estimate  ought  to  be  so  taken. 

On  appeal  against  two  several  rates,  bearing  date  respectively  3rd 
November,  1842,  and  16th  February,  1843,  in  the  former  of  which 
the  Great  Western  Railway  *Company  were  rated,  as  occupiers  of 
the  Great  Western  Railway  with  the  appurtenances,  in  respect  of  a 
portion  of  the  said  railway  extending  two  miles  and  one  sixteenth 
of  a  mile  in  length  within  the  said  parish,  and  containing  thirty 
acres  of  land,  at  the  sum  of  2,475Z.,  and  in  the  latter  in  respect  of 
the  same  property  at  the  sum  of  3,093/.  15«.,  the  said  two  rates 
being  respectively  at  the  rate  of  1,200/.  and  1,500/.  per  mile,  the 
Sessions  (Berks,  Easter,  1843)  confirmed  the  rates,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  Great  Western  Railway  Company  are  established  by  a  certain 
Act  passed  &c.  (5  &  6  Will.  IV..  c.  cvii.,  local  and  personal,  public, 
and  three  other  Acts  &c.,  6  *fc  7  Will.  IV.  c.  xxxviii.,  7  Will.  IV.  & 
1  Vict.  c.  xci.,  and  2  &  8  Vict.  c.  xxvii.,  local  and  personal,  public). 
Copies  of  these  Acts,  and  of  the  two  half  yearly  reports  made  at  two 
general  meetings  of  the  Company,  held  18th  August,  1842,  and  10th 
February,  1843  (2),  which  accompanied  the  case  and  were  admitted 
to  be  correct  statements,  were  to  be  deemed  part  thereof  &c. 

Under  the  power  contained  in  those  Acts,  or  one  of  them,  the 
Company  have  completed  a  line  of  railway  from  Paddington  in  the 
county  of  Middlesex  to  Bristol,  being  a  length  of  118  miles :  and 
this  railway,  for  two  miles  and  one  sixteenth  of  a  mile  thereof, 
passes  through  the  parish  of  Tilehurst. 

The  Great  Western  Railway  Company,  in  order  to  increase  the 
traffic  on  their  line,  became,  and  were  before  and  at  the  making  of 
the  rates,  lessees  of  a  branch  line  from  Bristol  to  Taunton  in  the 
county  of  Somerset  for  a  term  of  years,  on  the  terms  of  paying  to 
the  proprietors  thereof  for  the  use  of  the  whole  of  the  said  branch 
Hue,  *being  a  distance  of  forty-four  miles,  including  the  right  to  use 
the  stations,  and  the  right  of  taking  all  rates  and  tolls  for  the 
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(1)  An  eighth  question  was  raised, 
vkidi  became  immaterial. 


(2)  See  p.  347,  post. 
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conveyance  of  passengers,  cattle  and  goods,  the  sum  of  50,000/.  per 
annum. 

In  the  like  manner  and  for  the  same  purpose  the  said  Company 
became  lessees  of  a  branch  line  from  Swindon  to  Cirencester,  being 
a  distance  of  eighteen  miles  ;  and  for  the  use  of  which,  including  all 
the  rights  and  privileges  above  mentioned,  the  said  Company,  at 
the  making  of  the  rates,  were  liable  to  pay  to  the  proprietors 
thereof  a  rent  of  17,000i.  per  annum. 

By  reason  of  the  incomplete  state  of  the  branch  railways,  the 
whole  length  of  permanent  way  worked  by  the  Great  Western  Rail- 
way Company,  both  as  proprietors  and  as  such  lessees,  amounted, 
during  the  current  year  of  rating,  to  175  miles  only.  The  Company, 
as  such  lessees  of  the  two  last  mentioned  lines,  were  m  fact,  at  the 
time  of  making  the  rates,  incurring  annually  a  loss  of  10,500/., 
over  and  above  the  actual  net  receipts,  in  respect  of  those  two  branch 
lines,  the  rents  exceeding  by  that  sum  the  net  profits  earned  on 
those  lines :  and  this  loss  was  incurred  solely  for  the  purpose  of 
benefiting  by  the  increased  traffic  occasioned  by  those  lines  on  the 
Great  Western  Railway.  The  appellants  do  not  themselves  main- 
tain  or  repair  the  above  branch  railways,  or  the  buildings  connected 
with  them :  but  they  pay  rates  in  respect  of  them ;  and  they  carry 
on  the  business  of  carriers  jointly  on  the  whole  of  the  united  lines 
as  one  entire  concern. 

The  said  Company,  since  the  passing  of  their  Act  and  the  com- 
pletion of  the  railway,  have  not  only  taken  certain  tolls  authorised 
by  the  said  Act,  but  they  have  also  provided  the  locomotive  powers 
and  carriages,  and  *have  themselves  conveyed  upon  all  the  three 
railways  passengers,  cattle  and  goods  for  hire  in  addition  to  the  said 
rates  and  tolls ;  and  in  point  of  fact  the  said  Company,  since  the 
completion  of  the  said  railways,  have  been  in  exclusive  occupation 
of  the  said  railways  as  carriers,  no  other  carriers  having  availed 
themselves  of  the  privileges,  conferred  by  the  Act,  of  providing 
carriages  or  power  independent  of  the  Company. 

There  is  no  station  or  building  in  Tilehurst ;  nor  is  there  any 
extraordinary  profit  or  expense  in  the  repair  or  maintenance  of  the 
way  in  that  parish  :  but  the  expenses  may,  for  the  purpose  of  these 
rates,  be  fairly  taken  as  proportionable  to  the  length  in  the 
parish  as  compared  with  the  whole  length  of  the  united  lines.  The 
different  stations  and  buildings  throughout  the  lines  are  to  be 
considered  as  rated  separately  from  the  railway. 

The  following  are  the  detailed  particulars  of  the  mode  in  which 
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the  rate  allowed  by  the  Court  of  Quarter  Sessions  was  ascertained 
by  the  parish  officers. 

The  gross  receipts  of  each  mile  in  the  parish  of  Tilehurst  were 
ascertained  to  be  8,680Z. 

The  expenses  of  the  whole  line  of  the  three  railways,  during  the 
l^eriod  to  which  the  rates  apply,  amounted  to  the  sum  of 
2o7,205Z.  14«.  llrf.  comprised  under  the  following  heads  (i). 


3 


1.  Maintenance  of  way 

2.  Locomotive  account :  viz.,  coal,  coke,  repairs, 
wages  to  drivers,  firemen,  &c.,  oil,  tallow, 
and  all  other  incidental  expenses 
Carrying  account :  viz.  wages  to  guards  and 
conductors,  police  messengers  and  porters. 
Clothing,  repairs  of  carriages,  stores,  &c. 

4.  General  charges :  viz.,  superintendents'  and 
clerks'  salaries,  advertising,  printing, 
stationery,  and  sundries,  including  travelling 
expenses       -  .  -  -  - 

5.  Disbursements  for  repairs  and  alterations  of 
stations  and  buildings  connected  with  the 
railway  .  .  .  -  . 

6.  Compensation  for  fire  and  other  accidents, 
and  other  annual  returns  and  allowances 
connected  with  the  trade 

7-  Government  duty  on  gross  receipts  from 
passengers    -  -  -  -  - 

Bates  and  taxes  of  all  kinds  assessed  on  the 
Company  in  respect  of  the  property,  and 
actually  paid  (other  than  the  property  tax) 
Direction  and  office  expenses 


8 


9 


£49,648     6  5 

74,725    9  0 

60,714  15  2 

28,126    2  11 

1,682    6  8 

1,586  10  0 

25,788     4  6 


11,340  14     8 
8,643     5     7 


Total  £257,205  14  11 


Adding  to  this  the  annual  depreciation  of  the  plant  or  moveable 
stock  necessary  for  working  the  whole  line  of  railway  together  with 
the  branches,  which  amounted  to  20,000Z.  a  year,  the  total  expenses 
amounted  to  277,205Z.  Us.  lid. 


(1)  The  figures  which  follow  are 
in  eome  respect  inaccurate,  but  have 
been  compai'ed,  and  agree,  with  tlxotio 


of  the  original  case  as  finally  settled 
by  consent  of  the  parties. 
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Beg.  The  proportionable  expenses  of  one  mile,  being 

Thk  Great  t^z^^  of  the  whole     -----       £l,D8i 

RaTJway  -^^^  value  of  the  whole  plant  or  moveable  stock  at  its  first  cost 

Company,     was  about  580,000Z. 
[  19^  ]  On  this  sum  the  respondents  allowed  Bl.  per  cent. 

as  interest  on  that  stock  .  -  .  .     j^29,000 

10  per  cent,  as  tenants'  profits,  including  the  profits  of 
trade        -------       58,000 


i87,000 
The  portion  of  this  in  respect  of  one  mile  in  Tilehurst 
parish  (being  i^f^th  of  the  whole)  ...  497 

From  the  gross  receipts  for  each  mile  in  Tilehurst  they  then 
deducted  the  proportion  of  the  above  expenses  chargeable  on  it,  and 
the  portion  of  the  above  percentages  due  in  respect  of  it,  thus — 

Gross  receipts  -  -  -  -     £3,680 

Expenses  -  .  .  £1,584 

Interest  and  profits       -  -       497        2,081 


£1,599 


This  balance  of  1,599L  was  taken  by  the  respondents,  and  found 
by  the  Sessions,  to  represent  the  net  rateable  value  of  each  mile  of 
the  railway  in  Tilehurst  parish :  and  the  Sessions  find  the  above 
amounts  and  sums  to  be  correct,  but  submit  to  the  judgment  of  this 
Court  the  principle  on  which  the  calculation  is  founded,  and  the 
propriety  and  sufliciency  of  the  deductions.  They  further  state  that 
the  percentage  mentioned  above  as  tenants'  profits  is  not  to  be  taken 
as  the  actual  profits  of  the  Company  from  trade,  the  whole  of  their 
receipts  and  profits  being  in  fact  derived  directly  from  their  trade, 
but  the  Sessions  find  that  percentage  to  include  such  a  reasonable 
profit  of  trade  as  would  induce  a  lessee  who  carried  on  the  like 
[  *185  ]  business  under  the  *same  circumstances  to  forego  the  rest  and  to 
pay  it  as  rent. 

The  appellants  contended  that,  assuming  the  estimate  of  the 
respondents  to  be  founded  on  just  principles,  the  following  addi- 
tional deductions  ought  to  be  made. 

1.  The  buildings,  stations,  shops,  sheds  and  other  erections 
appurtenant  to  the  Great  Western  line  alone,  rated  or  rateable 
separately  from  the  railway,  and  necessary  for  the  profitable  enjoy- 
ment of  it,  may  be  taken,  for  the  purposes  of  these  rates,  as  worth 
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do,000{.  a  year  rateable  value  at  the  time  of  making  the  rates  :  and         Reg. 
the  appellants  claim  a  portion  of  this  sum  to  be  deducted  from  the    the  great 
receipts  in  Tilehurst  parish.     This  deduction,  r^lway 

If  to  be  taken  as  rJ^th  of  the  whole,  296Z.  per  mile.  Company. 

If  to  be  taken  as  y^^^th  of  the  whole,  2001.  per  mile. 

In  like  manner,  the  annual  value  of  the  buildings,  stations,  &c., 
on  the  two  branch  railways  above  mentioned,  may  be  taken  at  10,000Z. 
per  annum ;  and,  if  the  united  value  of  these  buildings  in  all  the 
three  railways  is  a  proper  deduction,  then  the  deduction  (being  jif^th 
of  the  whole),  267i-  per  mile. 

2.  The  appellants  further  claimed  a  deduction  in  respect  of 
depreciation  and  wear  and  tear  of  rails  and  sleepers,  being  the 
solid  timber  and  iron  work  of  the  Great  Western  Railway  alone. 

This  expense  is  not  included  in  the  item  of  "  maintenance  of 
way  "  above  mentioned  ;  nor  has  it  been  found  necessary  as  yet  by 
the  Company  to  appropriate  any  annual  fund  for  this  purpose, 
because  this  expense  has  hitherto  been  taken  from  the  capital,  and 
not  deducted  from  the  revenue.  But  such  deduction,  if  proper,  is 
to  be  taken  at  20,000Z.  a  year  in  respect  of  the  whole  of  the  Great 
Western  Railway,  exclusive  of  the  branches. 

If  divided  by  118,  the  amount  per  mile  is  169^  [  i^^  ] 

If  divided  by  175,  the  amount  per  mile  is  114Z. 

3.  The  appellants  further  claim  the  following  deductions.  Five 
per  cent,  interest  on  420,000Z.,  being  the  outlay  in  forming  the 
Great  Western  Railway  Company,  obtaining  the  Act  of  incorporation, 
raising  the  capital,  and  other  original  expenses ;  21,000Z.  per  annum. 

4.  Income  tax  paid  by  the  Company  in  pursuance  of  stat.  5  &  6 
Vict.  c.  35,  amounting  in  the  whole  to  10,000Z. 

5.  Additional  parochial  assessments  not  actually  paid,  but 
which  will  be  payable  in  consequence  of  the  recent  decisions  of  this 
Court  on  the  rating  of  railways ;  12,0002.  at  least.  This  last  item 
includes  the  rates  on  all  the  three  railways  occupied  by  the  Com- 
pany. It  has  not  yet  been  paid ;  nor  can  it  be  clearly  ascertained 
until  the  deductions  are  settled  in  each  rate. 

6.  The  annual  total  loss  on  the  two  branch  lines  already  referred 
to,  10,500/. 

The  appellants  further  contended  that,  instead  of  ascertaining 
the  tenants'  profits  by  a  percentage  on  the  original  value  of  the 
plant  or  moveable  stock,  they  will  be  more  correctly  represented  by 
a  percentage  on  the  gross  receipts,  and  that  for  that  purpose  15  per 
cent,  on  3,6801.  should  be  deducted,  viz.  552/. 
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It  was  stated  on  the  part  of  the  respondents,  that  the  plant  or 
moveable  stock  of  the  Company  was,  at  the  time  of  making  the  rate, 
depreciated  in  value :  and  the  Sessions  find  that,  in  fact,  it  was  so 
depreciated,  and  was  then  worth  about  500,000/.,  and  not  the  sum 
of  580,000/.  as  above  stated :  and,  if  any  of  the  deductions 
demanded  by  the  Company  were  allowed,  then  the  respondents 
claimed  to  take  such  reduced  value  as  the  sum  upon  which  interest 
and  tenants'  profits  should  be  calculated,  *that  is  to  say,  15  per 
cent,  on  this  sum,  75,000/. ;  and  the  portion  of  this  in  respect  of  a 
mile  in  Tilehurst,  428/. 

The  Sessions  find  the  several  sums  and  particulars  alK)ve 
mentioned  correct  in  amount  for  the  purposes  of  the  present  case  : 
and  they  refer  to  this  Court  the  propriety  and  principle  of  all  or  any 
of  the  above  deductions. 

The  rates  are  to  be  confirmed,  quashed  or  amended,  or  the  appeal 
remitted  for  further  inquiry,  according  to  the  opinion  of  this  Court 
upon  all  or  any  of  the  above  points. 

The  case  was  argued  in  Michaelmas  Term,  1844  (i). 


Whateley,  Tyrwhitt^  and  Bros  for  the  respondents : 

The  deductions  must  be  regulated  by  the  principle  laid  down  in 
Stat.  6  &  7  Will.  IV.  c.  96,  s.  1. 

1.  The  Company  are  not  entitled  to  any  deduction  for  stations 
or  buildings  not  situate  in  Tilehurst,  and  which  are  rated  in  other 
parishes. 

There  is  no  doubt  that  the  Company  derive  great  profits  from 
some  of  these  buildings :  but  the  profits  so  accruing  in  any  par- 
ticular parish  are  not  brought  into  account  for  the  purpose  of 
increasing  the  rate ;  neither  should  the  rates  paid  for  all  or  any 
of  them  in  other  parishes  diminish  the  rate  in  Tilehurst. 

(Williams,  J. :  Is  that  so,  if  those  premises  are  rated  to  their 
full  value  in  the  other  parishes  ?) 

Tilehurst  does  not  impose  such  rate;  nor  ought  it  to  affect  the 
calculation  of  that  value  in  which  Tilehurst  is  interested.  [They 
referred  to  Reg.  v.  The  London  and  South  Western  Railtcay 
Company  (2) ,  Reg.  v.   The   Grand    Junction  RaUivay  Company  (3) y 


(1)  Noyember  13th.  Before  Lord 
Denman,  Ch.  J.,  Williams,  Coleridge 
and  Wightman,  JJ. 


(2)  55  B.  B.  351  (1  Q.  B.  558,  58o). 

(3)  62  E.  B.  275  (4  a  B.  18,  41). 
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Rtxx.  The  Ti-ustees  of  the  Duke  of  Bridgewater  (l),  Rex  v.  Palmer  (2), 
Hex  V.  Kingswinford  (3),  Rex  v.  Lower  Mitton  (4),  Rex  v.  Woking  {&), 
Rex  V.  TAe  London  and  South  Western  Railway  Company  (6),  and 
Reg.  V.  Ca/)eZ(7).] 

2.  Neither  is  any  deduction  to  be  made  for  depreciation  of  the 
permanent  rails  and  sleepers.      This  is  in  fact  an  outlay  to  replace 
capital,  and  has  been  so  treated  by  the  Company  in  their  accounts 
rendered  to  their  proprietors  under  stat.  5  &  6  Will.  IV.  c.  cvii. 
8. 145,  which  requires  them  to  make  up  accounts  twice  in  every  year 
''  of  the  charges  and  expenses  attending  the  making,  maintaining, 
and  carrying  on  the  said  undertaking,  and  of  all  other  the  receipts 
and  expenditure  of  the  said  Company,  up  to  those  periods  respec- 
tively."     These  are  to  be  laid  before  the  proprietors ;  and  they 
appear  on  the  August  and  February  reports  forming  part  of  the 
present  case.     The  146th  section  provides,  that  "  no  dividends  shall 
be  made  exceeding  the  net  amount  of  clear  profit  at  the  time  being 
in  the  hands  of  the  said  Company,  nor  whereby  the  capital  of  the 
said  Company  shall  in  any  degree  be  reduced  or  impaired."     In 
their  accounts  with  the  proprietors,  the  Company  have  treated  this 
item  as  an  additional  outlay  of  ^capital,  and  not  as  an  annual 
charge   upon   their  revenue:  they  have  no  right,   therefore,   to 
represent  it  as  an  annual  charge  to  be  deducted  from  their  profits, 
for  the  purpose  of  reducing  the  amount  of  rateable  value.     The 
depreciation  of  the  plant  may  be  deducted,  and  has  been  allowed 
for  l>y  the  Sessions,  because  the  Company  lay  aside  a  portion  of  the 
revenue  to  meet  that  expense ;  but  the  reproduction  of  the  per- 
manent rail  hitherto  defrayed  wholly  out  of  the  Company's  capital 
is  so  much  added  to  their  original  outlay  (8).    [They  referred  to  Reg. 
V.  The  Cambridge  Gas  Light  Company  (9),  Rex.  v.  Lower  Mitton  (4), 
Keg,  V.  The  Cambridge  Gas  Light  Company  (lo),  Reg,  v.  The  Grand 
Junction  Railicay  Company  (11),  Rex  v.  The  Trustees  of  the  Duke  of 
Bridgewater  (I),  and  Rex  v.  The  Hull  Dock  Company  (12).] 
8.  The  claim  in  respect  of  outlay  in  forming  the  Company, 
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(1)  32  E.  R.  574  (9  B.  &  C.  68). 

(2)  25  R.  R.  502  (1  B.  &  C.  546). 

(3)  31  R.  R.  181  (7  B.  &  C.  236). 

(4)  33  B.  R.  337  (9  B.  &  C.  810). 

(5)  43  R.  R.  289  (4  Ad.  &  EL  40). 

(6)  56  R.  R.  351  (1  Q.  B.  558). 

(7)  54   R.  R.   580(12    Ad.   &  El. 
382). 

(S)  The  half-yearly  reports,  men- 
tiuued,  p.  341,  au^e,  were  referred  to 


in  confirmation  of  these  statements; 
and  Hill,  for  the  appellants,  admitted 
that  10,000/.  half-yearly  was  allowed 
in  the  accounts  for  depreciation  of  the 
plant,  not  of  the  permanent  railway. 

(9)  47  R.  R.  490  (8  Ad.  &  EL  73). 

(10)  47  R.  R.  490  (8  Ad.  &  EL  73,  77). 

(11)  62R.  R.  275(4Q.  B.  18). 

(12)  5  M.  &  S.  394. 
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obtaining  the  Act  of  Parliament,  and  the  other  original  expenses,  is 
as  unreasonable  as  if  an  individual  claimed  a  like  allowance  for  the 
costs  of  making  out  the  title  to  his  estate.  No  part  of  the  language 
in  stat.  6  4$:  7  Will.  IV.  c.  96,  s.  1,  authorizes  such  a  deduction. 

4.  The  attempt  to  charge  the  parish  with  the  income  tax  on  the 
Company's  property  is  equally  unauthorized. 

5.  So  also  is  the  deduction  claimed  in  respect  of  rates  not  yet 
charged.  ''  The  propriety  of  a  poor  rate  can  only  be  determined 
with  reference  to  the  facts  found  to  be  actually  existing  when  it 
was  made :  "  Reg.  v.  The  Grand  Junction  Railway  Company  (i) ; 
judgment  of  the  Court. 

6.  The  losses  on  the  branch  lines  cannot  affect  the  rateable  value 
of  the  Great  Western  Railway.  The  argument  as  to  the  stations 
not  situated  in  Tilehurst  applies  in  a  great  measure  to  this  part  of 
the  case.  To  take  these  losses  into  consideration  would  be  substi- 
tuting an  average  calculation  for  that  which  the  present  assessment 
proceeds  upon.  And,  as  to  the  branch  lines,  the  question  is,  whether 
the  Company  has  a  beneficial  occupation  of  them,  not  whether  they 
have  been  a  profitable  or  a  losing  bargain  in  any  particular  year : 
Rex  v.  Parrot  (2) y  Reg.  v.  Fan/z^  (3),  Rex  v.  Attwood{A)^  Rex  v. 
Mirfield  (5),  Rex  v.  The  Hull  Dock  Company  (6),  Rex  v.  Chaplin  (7). 
If  the  owner  of  a  pleasure  garden,  to  which  persons  were  admitted 
for  money,  kept  a  boat  to  bring  persons  across  a  river  to  the  garden, 
could  he  claim  a  deduction  from  the  rate  upon  his  garden  for  the 
expenses  of  the  boat  ? 

7.  On  the  question,  whether  the  tenants'  profits  should  be 
ascertained  by  a  percentage  on  the  original  value  of  the  plant  or 
moveable  stock,  or  by  a  percentage  on  the  gross  i:eceipts,  the  Court 
declined  to  give  *any  judgment.  Reg.  v.  The  Cambridge  Gob  Light 
Company  (s)  and  Reg.  v.  The  Gratid  Junction  Railway  Company  (9) 
were  cited  for  the  respondents. 

8.  The  question,  whether,  under  the  heads  of  reduction  first  and 
secondly  above  stated,  the  division  should  be  by  118  or  175,  was 
rendered  immaterial  by  the  judgment  of  the  Court. 

9.  The  respondents'  counsel  contended  that  any  deductions  to  be 
estimated  by  the  value  of  the  Company's  plant  or  moveable  stock 


(1)  62  R.  E.  at  p.  287  (4  Q.  B.  35). 

(2)  2  R.  E.  672  (5  T.  li.  593). 

(3)  61  E.  E.  219  (3  Q.  B.  242). 

(4)  30  E.  E.  322  (6  B.  &  C.  277). 

(5)  25  E.  E.  412  (10  East,  219). 

(6)  5  M.  &  S.  394. 


(7)  1  B.  &  Ad.  926. 

(8)  47  E.  E.  490  (8  Ad.  &  El.  73). 

(9)  4  a  B.  18.  38.  See  the  argu- 
ment in  Reg.  y.  Capel,  54  B.  E.  580 
(12Ad.  &E1.  385). 
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should  be  reckoned  according  to  the  deteriorated  valae,  as  saggested 
in  the  case. 

Hill  and  Carnngtorif  contra  : 

The  receipts  in  this  case  are  estimated  on  the  principle  which 

seems   to   have   been   recognised    in   Rex  v.    The   Oxford    Canal 

Company  (i),   and    was   adopted   in  Reg.  v.   The  Grand  Junction 

Railway  Company  (2),  where  the  Court  said,  in  giving  judgment  •. 

"  We   understand  them  *'  (the  Company)  **  to  admit  the  principle 

of  considering  the  whole  line  as  entire,  and  to  arrive  at  the  exact 

sam,  at  which  they  contend  that  the  rate  in  the  respondent  parish 

should   be  fixed,   by   a  mileage  division  of  the  whole  length  ;  a 

principle  very  convenient  in  itself,  and  rightly  adopted  by  consent." 

It  may  be  admitted,  here,  that  that  principle  is  correctly  adopted. 

But  it  follows  that  an  abatement  of  the  rate  in  Tilehurst  must  be 

made,  on  account  of  the  stations  in  other  parishes.     The  earnings 

on  the  whole  line  are  calculated  indiscriminately,  not  distinguishing 

so  much  as  taken  for  the  use  *of  the  railway  and  so  much  in  respect 

of  the  stations ;  and  they  are  thrown  into  an  entire  sum.     The 

earnings  of  each  parish  being  taken  according  to  the  apportionment 

on  the  mileage  principle,  and  all  added  together,  the  sum  set  down 

for  the  receipts  of  the  whole  line  (including  the  branches)  exhausts 

all  sources  of  profit.     The  stations  and  other  buildings  cannot  be 

reckoned  in  this  calculation  as  sources  of  profit,  but  are  considered 

as  burthensome  appurtenances  necessary  for  the  enjoyment  of  the 

line,  so  that  it  may  produce  the  profit  apportioned  as  before  stated. 

The  expenses  of  these  must  therefore  be  considered  as  a  charge  to 

be  allowed  for  in  estimating  the  rateable  profits.     ♦     *     * 

2.  As  to  the  depreciation  fund,  it  is  scarcely  disputed  on  the  other 
side  that,  whenever  works  have  been  done  to  which  a  fund  of  that 
kind  is  applicable,  allowance  should  be  made  for  them  in  the 
estimate  for  that  *year.  The  argument,  in  substance,  is  only  that 
no  such  fund  has  at  present  been  set  apart.  But,  even  with 
respect  to  ordinary  repairs,  that  is  no  answer.  [They  cited  Rex 
v.  Tlie  Hull  Dock  Company  (a),  Reg,  v.  The  Cambridge  Gas  Light 
Company  (4),  Rex  v.  Lower  Mitto7i{5),  and  Rex  v.  Tomlinson  (6).] 
It  is  not  denied  by  *the  respondents  that  an  allowance  ought  to  be 
made   for  maintaining  the   subject   of  occupation  in   a   state  to 
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Bbo.        command  the  supposed  rent ;  and  renewal  of  the  solid  and  essential 

Trs  Grkat    parts  is  only  maintenance  on  a  large  scale.    Bepair  in  the  ordinary 

RAfLWAY      sense  does  not  meet  all  modes  of  deterioration.     The  appellants, 

Company,     therefore,  «re  right  in  claiming  an  allowance  for  these  costs  of 

renewal  on  a  distributive  calculation,  and  not  waiting  to  claim 

them  till  a  great  expense  of  renovation  shall  actually  have  been 

incurred  in  one  year,  when  they  might  be  told  that  the  cost  ought 

to  have  been  reckoned  comiminibus  annis.     If  the  Company  have 

in  their  accounts  treated  this  item  as  an  outlay  taken  from  capital, 

and  not  as  a  charge  on  revenue,  that  cannot  make  any  difference 

to  the  parish. 

8.  The  expenses  of  forming  a  Company,  obtaining  an  Act  of 
Parliament,  &c.,  ought  to  be  allowed.  The  costs  of  the  plant  are 
deducted,  because  without  them  the  trade  could  not  be  carried  on 
at  all :  on  the  same  principle  the  expenses  necessary  to  the  first 
establishment  of  the  undertaking  should  be  allowed  also. 

4.  The  income  tax  is  an  outgoing,  to  be  deducted,  like  the  others, 
from  the  gross  receipts,  in  order  to  arrive  at  that  which  fairly 
represents  rateable  profits :  and  this  deduction  is  consistent  with 
stat.  5  &  6  Vict.  c.  85,  s.  1^  schedules  (A.)  and  (B.),  the  latter  of 
which  charges  the  tenant  of  lands  in  respect  of  his  occupation ;  and 
with  sect.  1  of  stat.  6  &  7  Will.  IV.  c.  96,  directing  that  the  assess- 
ment to  the  poor  rate  shall  be  ''  free  of  all  usual  tenant's  rates  and 
taxes." 

5.  On  the  principle  of  estimating  by  the  expenses  communihni 
[  •IQS  ]       annis,  poor  rates  not  yet  imposed  may  be  *taken  into  consideration : 

and,  thoagh  the  amount  is  uncertain,  12,000/.  is  given  as  a 
minimum. 

(Coleridge,  J. :  This  item  can  be  considered  only  in  future 
rates.) 

6.  The  loss  on  the  branch  railways  is  an  expense  incurred  in 
bringing  traffic  to  the  main  line.  In  the  case  put  on  the  other  side, 
of  a  person  keeping  a  garden,  the  expense  of  the  boat,  if  paid  by  the 
owner  of  the  garden,  ought  to  be  deducted,  supposing  his  rack  rent 
to  be  ascertained  on  the  principle  applied  to  railways.  It  is  an 
expense  which  must  aflfect  the  rent.  He  would  not  give  so  much 
for  a  garden  which  could  only  be  enjoyed  at  the  cost  of  keeping  and 
working  a  ferry  boat  as  for  a  garden  free  from  such  a  burden  and 
yet  equally  profitable.    ♦     *    * 
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9  (1).  The  depreciation  of  the  Company's  stock  ought  not  to  be  rko. 

taken  into  account.     The  question  here  must  be,  not  what  is  the  rp^^  grkat 

present  state  of  the  capital,  but  what  capital  has  been  actually  Westebn 

-     -                                                                                                             "^  Railway 


embarked. 


Cur.  adv.  vult. 


LoBD  Dbnman,  Ch.  J.,  in  Hilary  Term  (January  22),  1846,  delivered 
the  judgment  of  the  Court  : 

This  case  has  stood  over  for  some  time  from  the  wish  to  afford  it 
the  fullest  consideration  :  and,  as  our  decision  must  be  governed  by 
the  principles  laid  down  in  the  two  cases  of  The  South  Western  (2) 
and  Grand  Junction  (s)  Raibvaya,  it  may  be  convenient  to  recapitu- 
late briefly  what  was  in  those  cases  decided :  not  that  they  introduced 
any  new  principle  into  the  law  of  rating,  but  because  the  circum- 
stances under  which  the  established  principle  was  applied  were 
somewhat  novel. 

We  there  laid  down  that,  although  the  profits  of  trade  carried  on 
by  the  occupier  of  the  land  upon  it  cannot  be  made  directly  the 
subject  of  the  rate  assessed  in  respect  of  such  occupation,  and  the 
value  of  the  occupation  alone  was  the  proper  subject,  yet  in  that 
value  was  to  be  included  whatever  at  the  time  formed  part  of  it, 
whether  permanently  or  not,  and  from  whatever  source  derived, 
and,  therefore,  of  course,  not  less  so  although  derived,  in  any 
proportion,  from  the  fact  of  the  trade  being  so  carried  on  upon  it. 
Further,  that,  although  the  sum  to  be  sought  was  that  which,  after 
all  due  deductions  made,  a  tenant  might  be  found  to  give  by  way  of 
rent  from  year  to  year  in  order  to  be  placed  as  occupier  in  the  same 
position  as  the  party  rated,  yet  this  was  to  be  sought,  not  by  drily 
considering  what  rent  would  be  given  for  so  many  miles  of  railway 
as  happened  to  be  in  the  rating  parish,  apart  from  all  the  actually 
coexisting  circumstances ;  but  by  including  in  the  consideration  all 
such  as  would  necessarily  attend  upon  the  occupation  under  the 
demise,  and  influence  the  tenant's  mind  as  to  the  amount  of  rent 
which  he  would  give. 

In  the  application  of  these  principles  the  practical  difficulty  for 
those  who  assess  the  rate  in  cases  of  such  complication  as  railways 
often  present  will  be  to  distinguish  accurately  between  that  which 
is  properly  referable  to  the  trade  alone»  and  that  increase  of  value 


(1)  As  to  the  seventh  and  eighth 
heads,  see  p.  348,  ante, 

(•2)  Beg.  v.  The  London  and  South 
Western   lUtilway  Company,  bb  R.  B. 


351  (1  Q.  B.  558). 

(3)  Reg.  v.  The  Ch'and  Junction 
Railway  Company,  62  B.  B.  275  (4 
Q.  B.  18). 


Company. 
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Reo.        which  the  carrying  on  of  the  trade  apon  the  land  gives  to  the 

The  Great    occupation   of   it.      The  caee  of  The  Grand  Junction  Railway  (i) 

Western     presented  many  circumstances  the  same  as  exist  in  the  case  now 

KA I  liW A  X 

coMPANT,  before  us ;  and  we  thought  that  *the  parish  officers  there  had 
t  *^^^  3  successfully  met  the  difficulty.  We  are  now  to  examine  the  rate 
stated  in  this  case,  only,  however,  as  to  its  principles,  and  so  much 
of  its  details  as  involve  principle :  beyond  that,  and  especially  as 
to  the  accuracy  of  calculations,  the  questions  must  be  for  the 
Sessions  alone. 

We  have  here  a  Company  sole  occupiers  of  a  line  of  which  they 
are  owners.  Of  this  the  land  in  respect  of  which  they  are  rated 
forms  a  part.  They  are  also  sole  occupiers,  as  lessees,  of  two  branch 
lines,  both  issuing  out  of  the  line  first  named.  Upon  all  these  lines 
they  carry  on  exclusively  a  large  trade  as  carriers,  the  net  receipts 
of  which  from  the  branch  lines  alone,  if  set  against  their  expenses 
and  rent,  would  make  the  occupation  of  them  in  fact  a  losing 
concern ;  but  this  occupation  increases  the  traffic  upon  the  main 
line ;  and  for  the  sake  of  this  the  Company  are  content  to  sustain 
that  partial  loss.  In  order  to  ascertain  the  rate,  the  course  pursued 
has  been  to  take  the  gross  receipts  per  mile  in  the  respondent 
parish  ;  and  this  sum  is  not  in  dispute.  The  deductions  to  be  made 
from  this  are  calculated  on  a  mileage  proportion  of  all  the  expenses 
and  outgoings,  taking  the  whole  three  lines  as  one  entire  line  in  all 
particulars  in  which  the  appellants  are  at  all  chargeable ;  and  we 
do  not  understand  this  mode  to  be  objected  to.  Setting  the 
proportion  of  these  per  mile  against  the  gross  receipts  per  mile,  the 
residue  has  been  taken  as  the  rateable  value  per  mile. 

We  are  then  to  see  whether  these  deductions  include  all  such  as 
ought  to  be  made  on  an  ordinary  occupation  exclusive  of  trade,  and 
also  all  such  matters  as  are  distinctly  referable  to  the  trade  only, 
and  do  not  enhance  the  value  of  the  occupation.  If  so,  the  principle 
[  *203  ]  of  the  *rate  is  right :  whether  sufficient  in  amount  under  each  head 
has  been  allowed,  it  is  not  for  us  to  determine. 

Nine  heads  are  first  stated,  which  are  intended  to  represent  the 
annual  expense  of  keeping  in  repair  the  way,  stations  and  other 
buildings,  the  rates  and  taxes,  other  than  the  property  tax,  payable 
on  them,  the  expenses  of  directing  and  carrying  on  the  business, 
the  Government  duty  on  passengers,  and  some  incidental  charges 
connected  with  the  trade.  Thus  far  the  outgoings  allowed  for  ar 
annual. 

(1)  62  B.  B.  275  (4  a  B.  18). 
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The  appellants  here  first  object  that,  beside  an  allowance  for  the        Keo. 
merely  annual  repairs,  they  are  entitled  to  one  in  respect  of  the    thk  Grkat 
depreciation  and  wear  and  tear  of  the  rails  and  sleepers,  the  solid     r^lway 
timber  and  iron  work  of  their  own  principal  line ;  and  this,  although     cjompany.. 
hitherto  they  have  not  charged  such  expense  against  their  income, 
but  defrayed  it  out  of  their  capital.     In  the  case  of  The  Grand 
Junction  Railway  (i)  such  an  allowance  was  conceded :  it  is  now 
disputed :  and  the  circumstances  must  therefore  be  examined.     In 
themselves,  perhaps,  repairs  of  the  kind  now  under  consideration 
are  not   to  be   distinguished    in    principle   from  what   the   case 
denominates  maintenance  of  the  way,  and  which  the  appellants 
include  under  their  annual  expenses ;  and,  although  not  called  for 
in  any  particular  year,  yet,  if,  in  the  certainty  that  the  charge 
would,   in  a  given  time,  accrue,  a  proportionate  sum  had  been 
actually  deducted  from  the  annual  revenue  to  meet  it,  we  see  no 
reason  why  an  allowance  should  not  be  made  for  it  as  much  as  for 
annual  repairs  actually  done  in  the  course  of  the  year.     But,  as,  in 
the  case  of  these  last,  the  fact  *of  repairs  being  needed  would  not       [  *204  ] 
entitle   to   a  deduction   unless  they  were  done  and  the   charge 
incurred,  so,  in  the  present  case,  as  no  deduction  has  been  made 
from  the  revenue,  it  appears  to  us  that  no  allowance  can  be  made. 
For  their  own  purposes,  and,  as  suggested  in  the  argument,  in 
violation  of  their  Act  of  Parliament,  the  Company  have  chosen  to 
defray  the  amount,  trifling  probably  at  present,  out  of  their  capital, 
so  that  they  have  given  that  which  they  now  seek  to  consider  as 
tenants'  repairs  the  character  of  landlord's  improvements,  the 
capital  expended  for  which  will  swell  the  rateable  value  of  land,  but 
not  be  allowed  in  the  rate. 

The  appellants  next  claimed  to  deduct  the  rateable  value  of  the 
buildings  appurtenant  to  their  own  line,  and  also  to  the  branch 
lines  respectively,  and  rated  and  rateable  elsewhere  than  in  the 
respondent  parish,  separately  from  the  railway  itself.  This  also  is 
an  allowance  which  was  conceded  in  the  case  last  referred  to ;  for 
it  would  be  hardly  worth  while  to  distinguish  between  those  rated 
and  rateable  only ;  and  we  have  no  means  of  drawing  the 
distinction  in  fact.  It  is  to  be  remembered  that  the  respondents 
properly  treat  the  whole  line,  the  whole  profits,  the  whole  outgoings, 
as  entire;  and  then  the  question  is  whether  there  is  any  distinction 
between  this  and  other  outgoings  necessary  to  the  earning  the 
profits  by  which  the  rateable  value  of  the  land  in  the  respondent 
(1)  62  E.  R.  273  (4  a  B.  18). 
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Reg.        parish  is  enhanced.     It  seems  to  us  there  is  none ;  and,  if  so,  we 
The  Gbcat    Agree  with  the  learned  counsel  for  the  appellants  that  in  principle 

RaTlwat     ^^  ^®  indifferent  whether  the  station  be  in  the  same  parish  or  at  a 

CoMPAKT.     distance. 

The  appellants  claim,  thirdly,  an  allowance  for  21,000/.  yearly 
[  •205  ]  interest  on  the  sum  expended  in  forming  *their  Company,  obtaining 
their  Act  of  Parliament,  raising  their  capital,  and  other  original 
expenses.  For  this  there  is  no  foundation.  These  expenses  have 
no  connection  with  the  rateable  value  of  the  railway.  They  might 
all  have  been  incurred  and  no  railway  ever  constructed.  As  well 
might  the  purchaser  of  an  estate  with  borrowed  money,  and  after 
an  expensive  litigation  as  to  the  title,  claim  to  deduct  his  interest 
and  expenses  from  the  poor  rate  on  the  land  when  in  his  occupation. 
They  neither  add  to  the  value  of  the  occupation  nor  are  any  way 
necessary  to  the  making  it  up. 

The  appellants  then  claim  to  be  allowed  in  respect  of  10,000/. 
paid  by  them  as  income  tax  under  stat.  5  &  6  Vict.  c.  35.  This 
claim  is  very  shortly  and  unsatisfactorily  stated.  In  respect  of 
what  the  payment  has  been  made  we  are  not  informed  on  either 
side :  the  argument  respecting  it  was  short.  The  respondents 
treated  the  claim  as  made  in  respect  of  the  charge  on  the  property 
in  land  payable  by  the  owner :  the  appellants  claimed  it  in  respect 
of  the  charge  on  the  occupation  payable  by  the  tenant :  and  to  this 
extent  at  least  it  does  not  strike  us  that  there  is  any  reasonable 
distinction  between  this  and  any  other  outgoing  chargeable  on  the 
tenant,  which  would  certainly  affect  the  amount  of  the  rent  he 
would  be  willing  to  pay. 

The  fifth  claim  is  to  be  allowed  for  such  additional  parochial 
assessments  as  may  become  payable,  it  is  not  said  when  or  where, 
in  consequence  of  the  recent  decisions  of  this  Court ;  upon  which 
we  will  only  say  that  we  think  the  Court  would  have  been  well 
justified  in  refusing  to  permit  it  to  form  part  of  the  case. 

In  the  sixth  place,  the  appellants  claim  to  be  allowed  a  deduction 
[  *206  ]  in  respect  of  their  loss  on  the  two  branch  *lines  before  referred  to. 
We  think  this  cannot  be  allowed.  If  the  rate  in  question  had  been 
imposed  on  land  forming  any  part  of  the  branch  lines  themselves, 
it  is  clear  that  the  circumstan  of  the  receipts  not  equalling  the 
rent, — in  other  words  that  the  line  was  worked  at  a  loss, — could 
not  have  affected  the  rate :  the  occupation  would  have  still  have 
been  beneficial  in  the  sense  in  which  that  word  is  used  for  the 
purpose  of  assessing  the  rate ;  and  the  rent  which,  from  whatever 
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motive,  the  appellants  found  it  worth  their  while  to  give  would  Rbo. 
have  regulated  the  amount.  This  is  not  that  case  in  the  way  in  thb  grbat 
which  it  is  sought  to  make  this  expenditure  bear  upon  the  rates 
assessed  on  any  part  of  the  main  line ;  it  is  more  like  money  laid 
out  in  the  way  of  improvement,  for  which  no  deduction  should  be 
made.  If  the  lessee  of  a  coal  mine  were  to  open  roads  through 
adjoining  lands  rented  under  a  separate  demise,  in  order  to  facilitate 
the  access  of  customers  to  the  mine  and  so  increase  its  profits,  the 
expense  of  such  roads  would  certainly  not  be  an  outgoing  to  be 
allowed  for  by  the  overseers. 

Two  more  questions  are  stated;  the  first  as  to  the  mode  of 
ascertaining  the  tenants'  profits  in  order  to  their  deduction  from 
the  rateable  value.  The  respondents  have  taken  the  original  value 
of  the  plant  or  moveable  stock,  and  allowed  ten  per  cent,  upon  it 
for  these  profits  as  well  as  the  profits  of  trade.  The  appellants  say 
that  the  more  correct  mode  would  be  to  ascertain  them  by  a 
percentage  on  the  gross  receipts,  and  claim  to  have  fifteen  per  cent, 
deducted  from  these  on  that  account.  We  are  very  unwilling  to 
withhold  our  aid  in  settling  questions  for  the  Sessions  of  such 
novelty  and  difficulty  as  the  railway  rating  must  often  bring  before 
*them ;  but  we  ought  not  to  go  beyond  our  province,  and  so  perhaps 
mislead  them.  This  question  involves  no  principle  of  law ;  and  we 
decline  to  answer  it. 

The  last  is  only  raised  by  the  respondents  provisionally  in  case 
any  of  the  deductions  claimed  by  the  Company  should  be  allowed 
by  us;  but  this  has  been  done.  In  ascertaining  the  tenants'  profits 
they  have  calculated  the  percentage  on  the  original  value  of  the 
moveable  stock ;  but  the  Sessions  have  found  that,  at  the  time  of 
the  rate  being  made,  the  value  had  become  less  by  80,000/.,  and 
the  respondents  contend  that  the  percentage  should  properly  be 
made  on  the  smaller  sum.  This  seems  to  us  correct :  they  are  to 
make  the  rate  from  year  to  year,  or  for  whatever  shorter  period, 
conformably  to  the  facts  as  they  exist  at  the  time  of  making  it. 
They  may  not  know,  nor  have  any  means  of  knowing,  what  the 
value  was  originally  or  in  any  former  year.  If,  at  the  end  of  five 
or  ten  years,  they  are  to  be  driven  back  to  the  original  value,  they 
may  be  equally  required  to  ascertain  it  after  an  interval  of  a 
century.  No  hardship  is  inflicted  on  the  appellants  by  this ;  they 
may,  and  they  ought,  as  prudent  owners,  to  keep  up  the  stock  at 
its  original  value;  and  in  this  very  case  they  have  claimed  a 
deduction  for  doing  so.     If  that  claim  were  properly  made,  the 
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kro.        original  and  the  present  value  would  be  the  same.     Although, 
Tub  Great    however,  we  thus  answer  this  question  in  favour  of  the  respondents, 
Rah^at     ^^®y  cannot  avail  themselves  of  the  decision  so  as  to  increase  their 
CoHPAKY.    assessment  beyond  its  present  amount. 

The  consequence  of  the  several  decisions  we  have  come  to  will  be 

[  *208  ]      the  amendment  of  the  rate  in  one  or  *two  particulars  :  but,  as  the 

sums  are  ascertained  by  the   Sessions,   this  may  be  done,  we 

presume,  by  the  counsel,  without  remitting  the  case  again  to  the 

Sessions. 

Rate  to  be  amended. 


1844.  DOE  D.   LORD   EGREMONT   v.   STEPHENS. 

Jan,  23,  26. 
May  27.  (6  Q.  B.  208—228 ;  S.  C.  13  L.  J.  Q.  B.  350  ;  8  Jur.  951.) 

r  208  1  Lands  were  devised  for  life,  remainder  oyer»  with  power  to  the  tenant  for 

life  to  lease,  **  in  possession  or  reversion,  for  one  life  or  for  two  or  three 
lives,  or  for  any  term  or  number  of  years  determinable  upon  one  life  or  two 
or  three  lives,  any  part  of  the  said  premises  usually  so  leased ; "  "so  that 
there  be  reserved  in  every  such  lease,  during  the  continuance  thereof,  the 
ancient  and  accustomed  rents  and  heriots  for  the  premises  therein  contained, 
or  more ;  and  so  that,  in  every  of  the  leases  so  to  be  made  and  granted  by 
virtue  of  the  several  powers  aforesaid,  there  be  contained  the  usual  and 
reasonable  covenants ;  "  **  and  so  as  no  clause  or  clauses  be  contained  in  any 
of  the  said  leases  giving  power  to  any  lessee  to  commit  wa8te,*or  exempting 
him,  her  or  them  from  punishment  for  committing  the  same.'* 

1.  Held,  that  a  lease  by  the  tenant  for  life  comprehending,  at  a  single 
rent,  as  well  some  of  the  lands  devised,  as  others  not  devised  and  not  pre- 
viously let  with  those  devised,  was  bad  as  to  the  lauds  devised,  althougli 
the  rent  reserved,  with  the  heriots,  &c.,  was  in  proportion  to  the  rents,  &c., 
previously  reserved  on  all  respectively. 

2.  But  that,  against  a  party  claiming  as  heir  of  the  lessor,  the  lease  was 
good  as  to  the  lands  not  devised. 

3.  That,  if  the  lease  had  comprehended  only  lands  devised,  it  would  not 
have  been  avoided  by  proof  that  the  lands  included  in  the  lease  had  never 
before  been  let  by  a  single  demise ;  it  also  appearing  that  the  rents  &c. 
reserved  were  in  proportion  to  the  rents  &c.,  formerly  reserved. 

4.  That  the  lease  was  not  avoided  by  its  containing  a  stipulation  that  the 
lessee  should  build  a  new  dwelling-house,  and  might  pull  down  an  outhouse 
and  use  the  materials  for  so  building ;  no  other  facts  being  proved  to  show 
that  this  would  amount  to  waste. 

5.  A.,  parcel  of  the  lauds  devised,  and  leased  by  the  tenant  for  life,  had 
previously  been  demised  by  a  lease  containing  a  stipulation  that  the  lessee 
should  do  suit  by  grinding  at  a  certain  mill ;  but  a  later  lease  of  A.,  which 
was  granted  by  the  testator  and  running  when  the  will  was  made,  contained 
no  such  clause :  Held,  that  a  lease  by  the  tenant  for  life  was  not  bad  for  not 
containing  such  a  clause. 

6.  C,  also  parcel  of  the  lands  devised,  and  leased  by  the  tenant  for  life, 
had  previously  been  leased  by  a  deed  which  contained  the  same  stipulation 
immediatel}'  after  the  reddendum.  The  lease  following  this,  which  was 
granted  by  the  testator,  and  running  at  the  time  of  making  the  will,  was 
lost :  Held  (the  Court  having  power  to  find  facts  on  a  special  case  stating 
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as  above)  that  it  was  to  be  inferred  that  such  a  stipulation  was  a  usual  and 
reasonable  covenant.  And  this,  whether  evidence  (which  was  offered)  were 
or  were  not  admissible  that  the  testator  had  frequently  leased  other  parcels 
of  the  manor  which  included  A.  and  C,  omitting  the  stipulation  in  all  such 
leases,  though  the  previous  leases  of  those  other  parcels  contained  it : 

7.  Held,  that  a  lease  of  C.  by  the  tenant  for  life  which  did  not  contain 
the  stipulation  was  therefore  void. 

Ejectment  for  messuages,  tenements,  gardens,  lands  and 
premises,  situate  in  the  parish  of  St.  Decuman's  in  Somerset- 
shire, being  the  premises  expressed  *to  be  demised  in  the  indenture 
of  lease  marked  A.,  hereinafter  mentioned,  parts  of  four  several 
tenements  formerly  known  by  the  several  names  of  Andrew's  or 
Stanley's  Tenement,  Stone's  Tenement,  Grang's  Tenement,  and 
Grayborough,  parcel  of  Wakefield's. 

The  demise,  from  George  Wyndham,  Earl  of  Egremont,  was 
dated  Ist  October,  1888. 

On  the  trial,  before  Bolfe,  B.,  at  the  Somersetshire  Spring  Assizes, 
1840,  a  verdict  was  found  for  the  plaintiff  in  respect  of  Stanley's 
Tenement  and  Grang's  Tenement;  and  the  defendant  claimed  to 
have  the  verdict  entered  for  her  as  to  the  other  two  tenements, 
Stone's  and  Grayborough,  parcel  of  Wakefield*s ;  subject  to  the 
opinion  of  this  Gourt  on  a  case  substantially  as  follows : 

Gharles,  Earl  of  Egremont,  before  and  at  the  date  of  his  will, 
bearing  date  81st  July,  1761,  and  from  thence  to  the  time  of  his 
death,  was  seised  in  his  demesne  as  of  fee  of  the  premises  mentioned 
in  the  declaration :  and,  being  so  seised,  by  his  will  bearing  date 
&c.,  devised  all  his  manors,  messuages,  lands,  advowsons,  rents, 
and  hereditaments,  parts  and  shares  of  manors,  messuages,  &c. 
(including  the  manor  of  Williton  Begis,  hereinafter  mentioned),  in 
the  several  counties  of  Somerset,  Dorset,  and  Gornwall,  with  their 
respective  rights,  members  and  appurtenances,  part  of  the  estate 
of  his  father  Sir  William  Wyndham,  Bart.,  deceased,  imto  his 
eldest  son  George,  Lord  Gockermouth,  and  his  assigns,  for  life, 
without  impeachment  of  waste ;  remainder  over,  which  failed 
before  the  death  of  George,  Lord  Gockermouth;  remainders  to 
the  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the 
said  testator's  body  lawfully  begotten  &c.,  and  to  the  respective 
heirs  male  of  the  *body  of  such  son  and  sons  lawfully  issuing. 
The  will  contained  the  following  power. 

"  And  I  do  hereby  further  will  and  declare  that  it  shall  and  may 
be  lawful  to  and  for  the  several  and  respective  persons  to  whom 
any  estate  for  life  is  hereinbefore  devised,  when  and  as  they 
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respectively  shall  be  in  the  actual  possession  of  the  said  manors, 
messuages^lands,  tenements  and  hereditaments,  parts  and  shares  of 
manors,  messuages,  lands,  tenements,  hereditaments  and  premises, 
hereinbefore  devised  to  them  respectively,  for  their  respective  lives, 
as  aforesaid,  or  any  part  thereof,  by  virtue  of  the  limitations 
hereinbefore  -  contained,  by  indenture  or  indentures  under  their 
flispective  hands  and  seals,  to  demise,  lease,  and  grant  all  or  any 
of  the  manors,  messuages,  lands,  tenements  and  hereditaments, 
parts  and  shares,"  *tc.,  **  hereinbefore  mentioned  to  be  hereby 
devised  or  limited,  to  any  person  or  persons  for  any  term  or 
number  of  years  not  exceeding  twenty-one  years,  to  take  effect 
in  possession  and  not  in  reversion  or  by  way  of  future  interest, 
so  a?  in  every  such  lease  or  demise  there  be  reserved  to  continue, 
payable  half-yearly  or  oftener  during  the  term  thereby  to  be  granted, 
and  be  incident  and  go  along  with  the  reversion  or  remainder  of 
the  same  premises  expectant  thereon,  the  best  and  most  improved 
yearly  rent  and  rents  that  can,  at  the  time  of  making  such  leases, 
reasonably  be  got  for  the  same,  without  taking  for  the  making  of 
any  such  lease  or  leases  any  fine,  premium  or  foregift ;  and  also  to 
demise,  lease  and  grant,  in  possession  or  reversion,  for  one  life  or 
for  two  or  tjiree  lives,  or  for  any  term  or  number  of  years  deter- 
minable upon  one  life  or  two  or  three  lives,  any  part  of  the  said 
premises  usually  so  leased,  so  that  all  the  leases  to  be  made  by 
virtue  hereof,  *  which  shall  be  in  force  at  the  same  time,  shall  be 
determinable  on  the  dropping  of  one  life,  or  the  dropping  of  two  or 
three  lives  at  the  most;  and  so  that  there  be  reserved  in  every  such 
lease,  during  the  continuance  thereof,  the  ancient  and  accustomed 
rents  and  heriots  for  the  premises  therein  contained,  or  more ;  and 
so  that,  in  every  of  the  leases  so  to  be  made  and  granted  by  virtue 
of  the  several  powers  aforesaid,  there  be  contained  the  usual  and 
reasonable  covenants,  and  a  condition  of  re-entry  for  non-payment 
of  the  rent  or  rents  thereby  respectively  to  be  reserved,  in  case  the 
rent  or  rents  be  behind  or  unpaid  by  the  space  of  twenty-one  days, 
and  for  non-performance  of  the  covenants  therein  to  be  contained ; 
and  so  as  no  clause  or  clauses  be  contained  in  any  of  the  said 
leases  giving  power  to  any  lessee  to  commit  waste,  or  exempting 
him,  her  or  them  from  punishment  for  committing  the  same ;  and 
so  as  the  respective  lessees  do  execute  counterparts  of  all  such 


The  said  Charles,  Earl  of  Egremont,  died  on  the  2l8t  August, 
1768,  without  having  revoked  or  altered  his  said  will,  leaving  four 


VOL.  Lxvi.]  1844.     Q.  B.     6  Q.  B.  211—213. 


359 


sons  born  in  lawful  wedlock ;  namely,  George  O'Brien,  his  eldest       dok  d. 
son,  in  the  said  will  called  George,  Lord  Cockermouth,  who  sue-    eoremont 
ceeded  his  father  as  Earl  of  Egremont ;  and  two  other  sons,  who    stbphenp, 
died  before  George  O'Brien  without  having  had  issue,  as  was  more  « 
particularly  stated  in  the  case.     William  Frederick  Wyndham,*the 
fourth  son,  died  on  18th  February,  1828,  leaving  the' lessor  of  the 
plaintiff,  his  eldest  son  and  heir-at-law,  him  surviving.     George 
O'Brien,  Earl  of  Egremont,  died  on  11th  November,  1837,  without 
having  ever  had  issue. 

On  the  death  of  the  testator,  the  said  George  O'Brien,  Earl  of 
Egremont,  entered  into  the  possession  and  receipt  *of  the  rents  of  [  *2i2  ] 
the  said  manors  &c.,  so  devised  as  aforesaid,  as  tenant  for 'life  under 
the  will ;  and,  being  such  tenant  for  life,  executed  an  indenture  of 
lease,  bearing  date  29th  September,  1828,  between  the  said  George 
O'Brien,  Earl  of  Egremont,  of  the  one  part,  and  Mary  Stephens  of 
the  other  part. 

A  copy  of  this  lease  was  annexed  to  the  case,  marked  A.  (i)  The 
lease  was  for  ninety  years,  if  three  persons  named,  or  either  of  them, 
should  so  long  live.  The  material  parts  of  the  lease  appear  in  the 
body  of  the  case,  except  the  following.  By  the  statement  of  the 
consideration  for  making  the  lease,  it  appeared  that  tbe  same  was 
made  in  consideration  of  the  surrender  of  a  former  lease,  of  certain 
money  paid,  "  and  also  in  consideration  of  the  said  lessee's  under- 
taking forthwith  eflfectually  to  repair  the  present  dwelling-house, 
and  to  build  another  respectable  dwelling-house  on  some  convenient 
part  of  the  premises  hereinafter  mentioned,  called  Crang's  (and 
which  the  said  lessee  doth  hereby  covenant  to  do  accordingly)." 
And  afterwards,  in  the  description  of  the  parcels,  were  the  words 
following.  "  And  also  all  that  other  messuage  or  dwelling-house  in 
Williton  aforesaid,  commonly  called  or  known  by  the  name  of  Crang's, 
with  the  outbuildings,  barton  and  gardens  thereto  adjoining  and. 
belonging,  containing,  by  estimation,  half  an  acre  (part  of  which 
premises  have  for  many  years  past  been  used  as  a  tallow-chandler's 
shop ;  and  which  outbuildings  the  said  lessee  is  at  liberty  to  take 
down,  or  such  part  thereof  as  she  may  think  proper,  and  the 
materials  to  be  used  in  the  house  to  be  erected  as  aforesaid)."  And, 
in  a  later  part  of  the  lease,  was  a  covenant  that  the  lessee,  her 
executors,  &c.,  ♦**  shall  and  will  repair  and  keep  in  sufficient  and  [  •sis  ] 
proper  repair,  at  all  times,  all  and  singular  the  premises  hereby 


(1)  The     parts    included    between 
brackets,  iu  the  text,  were  not  in  the 


stated  case,  but  have  been  abstiucted 
from  the  leases  annexed. 
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demised,  in  every  respect  whatsoever,  and  so  leave  and  surrender 
up  the  same  at  the  end  of  the  said  term,  and  shall  not  do,  permit 
or  suffer  to  be  done,  any  waste,  dilapidation  or  damage  on  the  said 
premises.*'  This  lease  contained  no  clause  as  to  grinding  at  Orchard 
Mills,  after  mentioned.  A  counterpart  thereof  was  duly  executed 
by  the  said  Mary  Stephens. 

The  following  are  the  particulars  of  the  objections  to  the  above 
lease,  delivered  under  a  Judge's  order. 

1.  That  the  terms  and  provisions  of  the  power  of  leasing  con- 
tained in  the  will  of  Charles,  Earl  of  Egremont,  were  not  pursued 
in  making  the  said  lease,  and  that  the  same  was  and  is  void  against 
the  remainder  man. 

2.  That  the  premises  therein  comprised  were  not,  before  the 
creation  of  the  said  power,  usually  so  leased ;  but  that  the  same 
premises,  or  some  parts  thereof,  were  usually  leased  with  certain 
other  premises  not  comprised  in  the  said  indenture  of  lease,  and 
were  usually  theretofore  leased  by  separate  and  distinct  leases. 

8.  That  the  ancient  rents  and  heriots  were  not  reserved  in  the 
said  lease. 

4.  That  the  said  lease  gives  liberty  to  the  lessee  to  commit  waste 
in  and  upon  the  said  premises,  and  exempts  her  from  punishment 
for  committing  the  same. 

5.  That  the  said  lease  omits  the  following  usaal  and  reasonable 
covenant :  "  That  the  lessee  shall  do  suit  to  the  said  mills,  called 
Orchard  Mills,  by  grinding  at  the  said  mills  all  such  her  and  their 
corn,  grain  and  malt  as  during  the  term  shall  be  expended  upon  the 
premises,  it  being  intended  and  meant  that  the  miller  there  for  the 
time  being  shall  not  take  excessive  toll." 

The  premises  comprised  in  the  said  lease  consisted  of  parcels  of 
the  before  mentioned  four  separate  tenements,  known  and  herein 
referred  to  by  the  following  names,  viz.  Andrew's  or  Stanley's 
Tenement,  Stone's  Tenement,  Crang's  Tenement,  and  Grayborougb, 
parcel  of  Wakefield's. 

Andrew's  or  Stanley's  Tenement  and  Crang's  Tenement  were 
established  at  the  trial  to  have  been  part  of  the  estate  of  Sir  W. 
Wyndham,  the  deceased  father  of  the  testator,  and  to  have  passed 
by  the  above  mentioned  devise  ;  but  Stone's  Tenement  and  Gray- 
borough  were  not  established  to  have  been  so,  or  to  have  so  passed. 

Before  the  said  lease  of  the  29th  September,  1828,  the  said  four 
tenements  had  been  usually  let  separately,  and  had  never  before 
been  let  together. 
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The  lease  of  Andrew's  or  Stanley's  Tenement,  in  existence  at  the 

lime  of  making  the  will  of  Charles,  Earl  of  Egremont,  and  of  his 

death,  and  which  was  also  the  last  lease  granted  previously  to  the 

making  of  the  said  will,  bears  date  the  28th  of  May,  1744.     A  copy 

of  this  lease  was  annexed  to  the  case,  marked  B.     (It  contained  no 

clause  respecting  the  grinding  of  com   at  Orchard  Mills.)      The 

cestui  que  vies  mentioned  in  the  last  mentioned  lease  were  all  dead 

before  the  year  1828.     Andrew's  or  Stanley's  Tenement  had  been 

before  demised  by  the  ancestors  of  Charles,  Earl  of  Egremont,  by 

several  leases,  bearing  date  the  4th  October,  1667,  and  the  6th 

September,  1716.     Copies  of  these  leases  were  annexed  to  the  case. 

Andrew's  or  Stanley's  Tenement  in  the  year   1716   comprised  a 

messuage  and  tenement  containing  about  ten  acres  of  land.     The 

lease  of  28th  May,  1744,  comprised  a  part  only  of  that  tenement. 

And  the  lease  of  29th  September,  1828,  comprised  a  *part  only  of 

that  comprised  in  the  lease  of  28th  May,  1744.     The  leases  of  1667 

and  1716  contained  a  reservation  for  the  tenant's  doing  suit  at 

Orchard  Mills  by  grinding  his  com,  grain  and  malt  expended  on  the 

premises  there.     These  mills  formed  part  of  the  estate  of  the  said 

Sir  W.  Wyndham,  and  passed  by  the  above-mentioned  devise  in  the 

said  will  of  Charles,  Earl  of  Egremont. 

The  predecessors  in  estate  of  Charles,  Earl  of  Egremont,  granted 
a  lease  of  Crang's  Tenement,  dated  4th  October,  1700,  which  lease 
was  not  determined  at  the  time  of  the  making  of  the  will  of 
Charles,  Earl  of  Egremont,  and  of  his  death.  A  copy  of  this 
lease  was  annexed  to  the  case.  (It  was  by  deed,  and  contained,  in 
the  reddendum,  the  clause  following.  ''And  also  doing  suit  to  the 
mills  called  Orchard  Mills,  by  grinding  at  the  said  mills  all  such 
his  and  their  corn,  grain  and  malt,  as  during  the  term  aforesaid 
shall  be  expended  on  the  premises :  and  it  is  hereby  intended  and 
meant  that  the  miller  there  for  the  time  being  shall  not  take 
excessive  toll.")  Another  lease  of  Crang's  Tenement  for  ninety- 
nine  years,  determinable  on  three  lives,  was  granted  by  the  testator, 
dated  25th  March,  1757,  in  reversion  of  the  lease  of  4th  October, 
1700,  of  the  same  premises.  The  cestui  que  vies  mentioned  in  the 
lease  of  1757  were  dead  before  the  year  1828.  The  original  lease 
of  1757  has  been  lost ;  but  it  is  referred  to  in  a  subsequent  lease 
of  the  same  property,  dated  1st  March,  1767 ;  a  copy  of  which 
was  annexed  to  the  case. 

The  next  preceding  lease  of  Wakefield's  was  dated  10th  July, 
1750 ;   and  the  next  preceding  lease  of    Stone's  was  dated  10th 


DOEd. 
Lord 

KOBEMO^^T 

t?. 

Stephens. 


[  ♦216  ] 


362 


1844.     Q.  B.     6  Q.  B.  216—217. 


B.I. 


Doe  d. 

liOKD 

EOKKMONT 

f. 

Stkphkns. 

[  •21ti  ] 


[  -'17  ] 


May,  1750.  Both  of  them  were  granted  *by  Charles,  Earl  of 
Egremont ;  and  neither  of  them  contained  any  clause  for  doing  ?uit 
at  the  mill. 

The  rent  and  heriots  reserved  in  the  lease  to  the  defendant  of  29th 
September,  1828,  are  in  fair  proportion  in  point  of  value  to  the 
rents  and  heriots  which  had  formerly  been  reserved  in  respect  of 
all  the  four  tenements. 

The  following  evidence,  given  by  the  defendant,  was  objected  to 
by  the  counsel  for  the  plaintiff,  and  was  admitted,  subject  to  the 
opinion  of  this  Court  as  to  its  admissibility. 

Sir  W.  Wyndham,  the  father  and  immediate  predecessor  of  Earl 
Charles,  held  several  tenements  within  the  manor  of  Williton  Regis 
(within  which  the  premises  in  question  are  situate^  similar  to 
Stanley's  and  Crang's  Tenements.  Sir  William  and  his  guardians 
(during  his  minority)  granted  thirty-one  leases  (all  being  for  years 
determinable  on  lives)  of  such  premises;  that  is  to  say,  the 
guardians  granted  five,  and  Sir  William  himself  twenty-six,  of  the 
said  leases. 

The  five  granted  by  the  guardians  all  contain  a  reservation  of 
suit  of  mill  in  the  following  words  and  form.  *'  1.  And  also  doing 
suit  to  the  mills  of  the  said  Sir  William  Wyndham,  his  heirs  and 
assigns,  called  Orchard  Mills,  by  grinding  at  the  same  mills  all 
such  corn,  grain  and  malt  as,  during  the  term  aforesaid,  shall  be 
expended  on  the  premises.  And  it  is  hereby  intended  and  meant 
that  the  miller  there  for  the  time  being  shall  not  take  excessive 
toll." 

One  of  the  same  five  leases  also  contains  the  following  clause. 
**2.  And  shall  and  will  well  and  truly  yield,  pay,  do  and  perform  all 
and  every  the  rents,  heriots,  *8um  and  sums  of  money  for  heriots, 
and  other  reservations,  suits  and  services,  before  in  these  presents 
mentioned,  in  such  manner  and  form  as  they  are  limited  to  he  paid 
and  performed ;  and  also  all  such  other  rents,  customs,  suits  and 
services  that  have  been  heretofore  of  right  done,  paid  or  performed, 
for  or  in  respect  of  the  premises  or  any  part  thereof." 

Another  contains  the  same  clause,  omitting  the  word  "heriots" 
after  the  word  "  rents." 

And  the  three  remaining  leases  contain  the  following  clause. 
"  3.  And  shall  and  will  also  yield,  pay,  do  and  perform  all  and 
every  the  rents,  heriots,  sum  and  sums  of  money  for  heriots,  and 
other  reservations,  suits  and  services,  before  in  these  presents 
contained  or  mentioned,  in  such  manner  and  form  as  they  are 
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limited  to  be  paid  and  performed,  and  also  all  such  reasonable 
tinesy  pains  and  amerciaments  as  during  the  term  aforesaid  shall 
be  imposed,  assessed  or  incurred  at  any  the  said  Court  or  Courts 
on  him  the  said  Peter  Luckwell  the  elder,  his  executors,  adminis- 
trators or  assigns,  or  any  of  them,  either  for  default  of  suit  of 
Court,  or  for  not  grinding  at  the  said  mills,  or  for  not  repairing  the 
said  premises  or  any  part  thereof,  or  for  any  other  reasonable 
cause  whatsoever. 

Of  the  twenty-six  leases  granted  by  Sir  William  Wyndham 
himself,  in  fourteen  thereof  he  omitted  the  clause,  No.  1,  and 
continued  it  in  the  remaining  twelve  leases.  In  five  of  the  leases, 
he  also  omitted  the  clauses  Nos.  2  and  8,  and  continued  the 
clause  No.  2  only  in  the  remaining  twenty-one  leases,  with  the 
exception  of  the  word  "  heriots  "  after  the  word  "  rents,"  in  ten  of 
those  leases. 

In  none  of  the  thirty-one  leases  granted  by  Sir  William 
^Wyndham  and  his  guardians  was  there  any  formal  covenant  to 
do  suit  at  the  mill,  independently  of  the  above  clauses. 

The  Earl  Charles  not  only  continued  the  omissions  of  suit  of 
mill  made  by  his  predecessors,  but  also,  in  the  seventeen  instances 
where  they  had  preserved  the  reservation  of  that  suit,  upon 
regranting  the  premises  demised  thereby  he  altogether  omitted 
the  reservation  in  sixteen  of  the  leases;  and  the  seventeenth  is 
the  lease  of  Crang's  Tenement,  which  has  been  lost. 

The  Court,  at  the  request  of  either  party,  was  to  turn  the  facts 
into  a  special  verdict,  and  was  to  be  at  liberty  to  draw  any  inference 
from  the  facts  which  a  jury  might  have  done. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  recover,  on  the  demise  in  the  declaration,  the  said  tenements 
called  Stanley's  Tenement  and  Crang's  Tenement,  or  either  of 
them,  or  any  part  thereof,  the  verdict  entered  for  the  plaintiff  was 
to  stand.  If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover  the  said  tenements,  or  any  part  of  them, 
then  the  verdict  was  to  be  entered  for  the  defendant. 

The  further  question  for  the  Court  was,  whether  the  defendant 
was  entitled  to  have  a  verdict  entered  for  her  in  respect  of  Stone's 
Tenement  and  Grayborough  ;   if  so,  the  verdict  was  to  be  entered 
accordingly. 
The  case  was  argued  in  last  Hilary  Term  (i). 

(1)  January  23rd  and  26th,  1844.  Before  Loi-d  Denman,  Ch.  J.,  Patteson, 
Coleridge  and  Wightman,  JJ. 


DoKd. 

Lord 

eorrmont 

r. 
Stephekh. 
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Lord 
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Erie,  for  the  plaintiff: 

The  first  objection  to  the  lease  of  1828  is  explained  by  the  fonr 
following  objections.  ^As  the  facts  are  found,  the  objections  do 
not  apply  to  Stone's  Tenement  or  Grayborough :  the  plaintiff 
therefore  claims  only  Andrew's  (or  Stanley's)  Tenement,  and 
Crang's  Tenement. 

As  to  the  second  objection.  The  words  of  the  power  gls  to  leases 
for  life  or  lives  authorize  the  letting  only  of  "any  part  of  the 
said  premises  usually  so  leased."  The  subject  of  this  lease  has 
never  before  been  so  leased:  the  several  parcels  of  which  it 
consists  have  been  let  in  distinct  leases ;  and  some  of  these  parcels 
are  no  "part  of  the  said  premises  "  at  all.  That  this  avoids  the 
lease,  appears  from  the  language  of  the  Court  in  Doe  d.  Douglm 
V.  Lock  (1),  and  from  the  decisions  in  Doe  d.  Vaughan  v.  Meyler  (i) 
and  Doe  d.  BaHlett  v.  Rendle  (3).  In  Doe  d.  Williams  v.  Mattiietcg  (4) 
a  tenant  for  life,  having  power  to  lease  certain  lands  on  the 
rents  formerly  reserved,  made  a  lease  of  those  and  other  lands 
which  had  been  excepted  from  the  power,  at  a  single  rent ;  and  it 
was  held  that  the  rent  could  not  be  apportioned,  and  that  the  lease 
was  void  as  to  the  whole.  "  Strictness  on  this  head  has  been 
carried  so  far,  that  it  has  been  considered  that  two  several  farms 
not  usually  let  together,  could  not  be  joined  in  one  demise  with  a 
reservation  of  one  and  the  same  rent ;  nor  a  parcel  of  a  farm 
rendering  rent  pro  rata:''  2  Sugd.  Pow.  409  (5).  For  this  Lord 
Mountjoy's  case  (6)  is  referred  to :  and  it  is  true  that  this  case  has 
been  overruled  in  Doe  d.  Earl  of  Shrewsbtwy  v.  Wilson  (7),  so  far  as 
relates  to  *the  division  of  property  all  of  which  is  within  the 
power.  But  the  annexation  of  land  not  within  the  power,  and 
letting  the  whole  at  a  single  rent,  has  never  been  sanctioned. 
Stat.  39  &  40  Geo.  III.  c  41,  s.  1,  authorizes  the  division  of 
tenements,  though  not  the  uniting,  in  leases  by  ecclesiastical  bodies: 
but  the  inference  from  this  is  rather  against  the  right,  under  a 
power,  and  independently  of  statute,  to  divide  tenements  before 
joined,  or  to  join  those  before  demised  separately.  In  Orby  t. 
Mohun  (8)  it  seems  to  have  been  admitted  that,  under  a  power  like 
this,  lands  not  usually  demised  could  not  be  joined  in  a  lease  with 
lands  usually  demised. 


(1)  41R.R.496(2Ad.&E1.70o,747). 

(2)  15  B.  R.  244  (2  M.  &  S.  276). 

(3)  15  £.  B.  426  (3  M.  &  S.  99). 

(4)  39  B.  B.  485  (5  B.  &  Ad.  298). 


(5)  7th  ed. 

(6)  5  Co.  Bep.  3  b,  5  b. 

(7)  24  B.  B.  423  (5  B.  &  Aid.  363). 

(8)  2  Vem.  631,  542. 
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Ab  to  the  third  objection.  No  portion  of  the  rent  being  speci- 
fically assigned  to  the  particular  portions  demised,  it  cannot  be 
said  that  the  ancient  rents  are  reserved. 

As  to  the  foarth  objection.  The  power  requires  that  ''no  clause  or 
clauses  be  contained  in  any  of  the  said  leases  giving  power  to  any 
lessee  to  commit  waste,  or  exempting  him,  her  or  them  from 
punishment  for  committing  the  same."  Now  the  lease  permits  the 
lessee  to  pull  down  the  outhouses  in  Crang's  Tenement.  That  is 
waste:  and  it  makes  no  difference  that  the  materials  are  to  be 
employed  in  rebuilding  a  new  house.  It  is  waste  either  to  pull 
down  a  house  on  a  copyhold  or  to  build  a  new  one :  Com,  Dig. 
Copyhold  (M  8).  Even  where  the  substitution  of  the  new  building 
for  the  old  one  is  an  improvement,  it  is  waste :  Cole  v.  Green  (i), 
note  (11)  to  Greene  v.  Cole  (2),  City  of  London  v.  Greyme  (3),  2  Rol. 
Abr.  815,  Wast.  pi.  18,  19.  The  amount  of  the  deterioration 
*might  be  a  distinct  question,  as  in  Doe  d.  Earl  of  Darlingtan  v. 
Bond  (4).  It  is  true  that  the  lease  contains  a  general  covenant 
against  waste :  that,  however,  will  not  controul  the  effect  of  the 
express  permission. 

As  to  the  fifth  objection.  The  "usual  and  reasonable  covenants  " 
are  not  contained  in  the  lease  of  1828.  The  test,  as  to  what 
covenants  are  usual  and  reasonable,  is  the  latest  lease  before  the 
execution  of  the  will.  That  was  the  lease  of  1757,  so  far  as  Grang*s 
Tenement  is  concerned.  But,  that  lease  being  lost,  the  lease  to  be 
looked  to  is  the  latest  prior  lease  which  exists ;  and  that  is  the  lease 
of  1700,  which  contains  the  clause  respecting  the  suit  at  Orchard 
Mills.  As  to  Andrew*s  Tenement,  the  lease  in  existence  at  the  time 
of  making  the  will  certainly  did  not  contain  the  clause  in  question: 
that,  however,  may  possibly  have  been  because  the  tenements  had 
been  divided ;  the  older  leases  of  lands  in  the  manor  in  which  this 
property  lies  did  contain  the  clause.  But,  if  the  Court  shall  think 
that,  as  to  Andrew*s  Tenement,  the  lease  of  that  portion  existing  at 
the  date  of  the  will  might  be  followed,  still  the  objection  as  to 
Crang's  Tenement  is  fatal  to  the  whole  lease.  The  attempt  on  the 
other  side  will  be  to  interpret  the  words  **  usual  and  reasonable  " 
by  the  cnstom  of  the  country,  or  the  reservations  usually  made  in 
leases  of  other  property  of  the  same  owner.  In  Doe  d.  DougUis  v. 
Lork  (5)  the  power  required  (6)  that  the  leases  should  be  made  "  so 

(1)  1  Iiev.  809.  (3)  Cro.  Jac.  182. 

(2)  2  Wins.  Saund.  259.  See  note  (o)  (4)  29  B.  B.  436  (5  B.  &  C.  855). 
(6th  edit.),  Simnwns  v.  Narton,  33          (5)  41  B,  B.  496  (2  Ad.  &  El.  705). 


DOEd. 

Lord 

eobemont 

r. 

Stephens. 


[  •221  ] 


it. 

tf.  B.  588  ;7  Bing.  640). 


(6)  41  B.  B.  498  (2  Ad.  &  El.  707). 
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Lord 

eobemont 

V, 

Stephens. 
[  ^222  ] 
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as  the  ancient  and  accastomed  yearly  rent  and  reservations  be 
thereby  reserved/'  and  also  ''  with  and  under  such  and  the  like 
reservations,  restrictions,  covenants,  conditions,  and  agreements* 
as  are  usually  and  customarily  contained  in  leases  of  the  same 
kind,  in  the  several  and  respective  parishes  and  ^places  where  the 
same  premises  are  situated/'  The  Court  pointed  out  (i)  that  this 
power  contained  two  sets  of  provisions ;  and  that,  as  to  the  second, 
the  course  and  custom  of  covenants,  &c.,  in  leases  of  other  properh* 
in  the  same  places  respectively  must  be  looked  at;  but  that  the  first 
provision  must  be  satisfied  independently  of  this,  and  it  was  only 
after  ascertaining  that  the  first  provision  was  satisfied  that  inquirr 
was  to  be  made  with  respect  to  the  second.  Here  no  reference  is 
made  to  the  covenants  usual  in  leases  of  other  property ;  and  the 
rule  of  looking  to  the  last  existing  lease  must  prevail,  as  in  Orby  v. 
Mohun  (2). 

KeUpf  contra  : 

None  of  the  objections  pointed  to  by  the  first  objection  can  be 
maintained. 

The  second  objection  is  not  raised  by  the  facts  of  the  case.  The 
words  **  so  leased  "  refer,  not  to  the  uniting  or  severing  of  tenements, 
but  to  the  manner  of  leasing,  that  is,  '*  in  possession  or  reversion '' 
&c.  The  fifth  resolution  in  Loi'd  Movntjoy's  case  (3)  is  overruled 
expressly  in  Doe  d.  Earl  of  Shrewsbury  v.  Wilson  (4),  which  cannot 
be  distinguished  from  the  case  now  before  the  Court,  since  it  can 
no  more  be  a  violation  of  a  power  to  unite  tenements  formerly 
divided  than  to  divide  tenements  formerly  united:  the  latter, 
indeed,  would  appear  to  be  the  more  objectionable  proceeding,  since 
it  limits  the  power  of  distress,  whereas  the  former  enlarges  it  by 
enabling  the  landlord  to  distrain  on  any  part  of  the  whole  premise^ 
demised  if  any  portion  of  the  rent  be  in  arrear. 

As  to  the  third  objection,  it  is  argued,  as  in  Lord  Mounfjoi/'s 
case  (5),  that  the  usual  rents  cannot  be  said  to  be  reserved.  But 
the  finding  here  meets  the  objection  ;  for  it  is  said  that  the  proper 
proportion  has  been  observed.  In  the  passage  in  Sugden  on 
Powers  (6),  the  author  treats  the  question  respecting  ecclesiastical 
leases  as  having  been  doubtful  before  stat.  89  &  40  Geo.  III.  c.  41. 
It  may  also  be  observed  that  in  Lord  Mount  joy's  case  (7)   much 

(1)  2  Ad.  &  EL  734,  735.  (5)  5  Co.  Hep.  3  b,  6  a. 

(2)  2  Vem.  531,  542.  (6)  Vol.  ii.  p.  409,  7th  edit. 

(3)  5  Co.  Eep.  0  b.  (7)  5  Co.  Eep.  6  a. 

(4)  24  R.  E.  423  (5  B.  &  Aid.  363). 
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stress  was  laid  on  the  tenure  being  copyhold,  which  is  not  the  case       Doe  d. 

here.     In  Smith  v.  Bole  (i)  an  ecclesiastical  lease  was  held  to  be    egrbmont 

void,  because  it  did  not  except  the  trees,  as  the  former  leases  did,     stephfns 

so  that  more  was  let  than  before  :  but  the  reason  given  shows  that 

the  decision  is  inapplicable  here  ;  for  it  was  said  that  the  rent  was 

not  the  ancient  rent ;  and,  in  fact,  the  same  sum  of  money,  17/., 

was  reserved  as  before ;  that  is,  more  was  let  but  not  more  paid. 

Here  the  proportion  is  preserved.     Doe  d.  Bartlett  v.  Rendle  (2) 

appears  to  lay  down  merely  the  doctrine  in  Lo7'd  Mountjoy's  case  (3), 

and,   so   far,   to   be  overruled   by  Doe  d.  Earl  of  Shrewsbury  v. 

mUon  (4). 

As  to  the  fourth  objection,  there  is  not  a  permission  to  commit 
waste.  It  does  not  appear  that  the  premises  will  be  deteriorated : 
indeed  the  contrary  is  presumable.  The  case  not  finding  deteriora- 
tion, either  by  injury  to  the  property  or  destruction  of  evidence 
of  title,  there  is  no  waste :  Doe  d.  Grubb  v.  The  Earl  of 
Burlington  (5). 

As  to  the  fifth  objection,  the  clause  respecting  *suit  to  the  mill       [  •224  ] 

in  the  old  leases  is  not  a  covenant  at  all :  it  is  a  reservation : 

Doe  d.  Douglas  v.  Lock  (6).     The  reservation  did  not  exist  in  the 

last  lease  of  Andrew's  Tenement ;  nor  is  it  shown  to  have  existed  in 

the  lease  of  Crang's  Tenement  last  preceding  the  will ;  and  in  most 

of  the  leases  made  by  the  creator  of  the  power  there  was  no  such 

reservation. 

*• 
Erle^  in  reply : 

As  to  the  second  and  third  objections.  In  Co.  Litt.  44  b,  Lord 
Coke,  speaking  of  stat.  32  Hen.  VIII.  c.  28,  s.  2,  says :  **  If  twenty 
acres  of  land  have  been  accustomably  letten,  and  a  lease  is  made  of 
those  twenty,  and  of  one  acre  which  was  not  accustomably  letten, 
reserving  the  accustomable  yearly  rent,  and  so  much  more  as 
exceeds  the  value  of  the  other  acre,  this  lease  is  not  warranted  by 
the  Act,  for  that  the  accustomable  rent  is  not  reserved,  seeing  part 
was  not  accustomably  letten,  and  the  rent  issueth  out  of  the 
whole."  The  diflSculty  becomes  greater  when,  as  here,  there 
are  reservations  of  heriots,  which  cannot  be  subdivided  or 
apportioned. 

As  to   the   fourth   objection,   Doe  d.    Gruhh  v.    The    Earl    of 

(1)  Cro.  Jac.  458.  (4)  24  R.  R.  423  (5  B.  &  Aid.  363). 

(2)  15  R.  R.  426  (3  M.  &  S.  99).        (5)  39  R.  R.  549  (5  B.  &  Ad.  507). 
(3j  5  Co.  Rep.  3  b.  6  a.  (6)  41 R.  R.  496 (2  Ad.  &  El.  705, 743). 
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DoBd.  BurKngton{i)  is  relied  upon  on  the  other  side.  But  there  the 
RoRKMOKT  waste  was  negatived.  Prima  facie,  as  was  there  laid  down,  the 
^      ^'  alteration  of  a  building  is  waste.      The  lessee  might  pull  down 

the  barn,  and  die  before  the  new  building  was  begun. 

As  to  the  fifth  objection,  the  reservation,  occurring  in  a  deed,  k 
a  covenant  in  law. 

Cur.  adv.  rult. 

[  226  ]       Lord  Dbnman,  Ch.  J.,  in  this  Term  (May  27th),  delivered  the 
judgment  of  the  Court: 

The  question  in  this  case  was  the  validity  of  a  lease  for  ninety- 
nine  years,  determinable  on  three  lives,  granted  by  the  late  Earl 
of  Egremont  to  Mary  Stephens  on  the  29th  September,  1828. 

The  lease  comprised  four  tenements  :  Ist.  Andrew's  or  Stanley's, 
2nd.  Stone's,  8rd.  Crang's,  4th.  Grayborough,  parcel  of  Wakefield's. 

Lord  Egremont  was  tenant  for  life  under  the  will  of  his  father, 
dated  July,  1761,  of  certain  estates,  part  of  the  estate  of  the  late 
Sir  William  Wyndham,  and  had  power  to  demise  for  years, 
determinable  on  one,  two  or  three  lives,  any  part  of  the  premises 
usually  so  leased,  by  lease  reserving  the  ancient  and  accustomed 
rents  and  heriots,  and  containing  the  usual  and  reasonable 
covenants,  and  not  containing  any  clause  giving  power  to  the 
lessee  to  commit  waste  or  exempting  him  from  punishment  for 
committing  the  same.  It  appears  by  the  case  that  the  tenements 
called  Andrew's  and  Crang's  were  part  of  the  estate  of  Sir  William 
Wyndham :  but  Stone's  and  Grayborough  were  not  shown  to  have 
been  so.  Those  two  must  therefore  be  taken  not  to  be  within  the 
power ;  and,  as  to  them,  the  plaintiff  must  fail,  because,  upon  the 
facts  stated  in  this  case,  it  does  not  appear  what  estate  the  late  Lord 
Egremont  had  in  them  at  the  date  of  the  lease  in  question;  and, as 
the  present  lessor  of  the  plaintiff  could  only  claim  them  as  heir-at- 
law  to  the  late  Lord,  he  would  by  that  very  claim  show  the  late 
Lord  to  have  been  seised  in  fee,  and  of  course  to  have  been  able 
to  demise  them  in  any  way  he  thought  fit. 
[  226  ]  Four  objections  were  made  to  the  lease  (2). 

1 .  That  it  comprises  tenements  within  the  power  and  others  not 
within  it,  and,  therefore,  that  the  power  is  not  well  executed. 

2.  That,  even  if  all  the  tenements  had  been  within  the  power, 

(1)  39  R.  K.  549  (5  B.  &  Ad.  507).         with  the  numbering  in  the  caae  and 

(2)  The    objections,    as    numbered      argument 
in  the  judgment,  do  not  correspond 
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they  had  always  been  leased  separately,  and,  therefore,  had  not 
been  "  nsually  so  leased  "  as  now,  within  the  meaning  of 
the  power. 

3.  That  the  lease  gives  power  to  the  lessee  to  commit  waste. 

4.  That  it  does  not  contain  the  usaal  and  reasonable  covenants, 
for  it  omits  a  covenant  to  grind  at  the  lord's  mill. 

The  first  objection  appears  to  as  to  be  very  formidable.  It  is 
not  merely  that  tenements  not  before  letten  together  had  been 
joined  at  an  entire  rent,  or  that  premises  had  been  severed  and 
divided  which  were  before  letten  together  at  pro  rata  rents,  where 
all  were  parcel  of  the  same  estate,  and  under  the  same  power.  But 
it  is  mixing  and  joining,  at  an  entire  rent,  premises  under  the 
power  and  others  to  which  the  power  does  not  extend.  It  is  true 
that  the  case  finds  that  the  rents  and  heriots  reserved  are  in  fair 
proportion,  in  point  of  value,  to  the  rents  and  heriots  which  had 
been  formerly  reserved  in  respect  of  all  the  four  tenements ;  but 
that  finding  could  only  assist  in  respect  to  the  second  objection,  and 
indeed  is  not  very  consistent  with  the  supposition  that  two  out  of 
the  four  tenements  are  not  within  the  power  at  all.  The  authori- 
ties cited,  especially  The  Earl  of  Cardigan  v.  Montague  in  the 
Appendix  *to  Sugden  on  Powers  (i).  Doe  d.  Bartlett  v.  Rendle  (2), 
and  others  which  are  commented  on  in  Doe  d.  Douglas  v.  Lock  (8), 
establish  the  position  that  the  mere  joining  of  strange  tenements 
at  an  entire  rent  is  fatal  to  the  lease  (4).  And,  if  the  tenements  called 
Stone*B  and  Grayborough  are  taken  to  have  been  held  in  fee-simple 
by  the  late  lord,  there  would  be  no  ancient  and  accustomed  rent  as 
to  them ;  and  it  is  difficult  to  see  how  the  small  rent  (5)  reserved  by 
the  lease  in  question  could  be  apportioned. 

To  the  second  objection  it  was  answered  in  argument  that  tene- 
ments which  are  all  under  a  power  may  be  joined  and  separated  ad 
libitum^  provided  the  due  proportion  of  rent  be  reserved ;  and  the 
case  of  Doe  d.  Earl  of  Shrewsbury  v.  Wilson  (6)  was  relied  on.  We 
are  inclined  to  think  that  the  answer  is  sufficient :  and  we  are  of 
opinion  that  the  words  "  usually  so  leased,"  on  which  that  objection 
was  much  founded,  relate  to  the  time  and  duration  of  the  lease,  not 
to  the  joining  or  separating  the  premises. 

We  think  there  is  nothing  in  the  third  objection.     Whether  the 

(1)  No.  13.     Vol.  ii.  p.  551,  7th  edit.  (5)  Fourteen  shillings  yearly,  exclu- 

(2)  15  R.  R.  426  (3  M.  &  S.  99).  sive  of  the  sum  paid  ou  the  renewal, 

(3)  41  B.  E.  496  (2  Ad.  &  El.  747).  and  of  the  heriots. 

(4)  See.  however,  Sugdenon  Powers,  (6)  24  K.  B.  423  (5  B.  &  Aid.  363). 
8th  ed.  809,  810. 


Dosd. 

LOBD 

EORSMONT 

V, 

Stephens. 


[  ^227  ] 
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Doe  d.  taking  down  the  outboase  and  using  the  materials  to  build  a  bouse 
EouEMONT  'would  or  would  not  be  waste,  if  not  authorised  to  be  done  by  the 
reversioner,  wo  are  of  opinion  that  the  contract  and  permission  so 
to  do  is  not  a  clause  giving  power  to  the  lessee  to  commit  waste 
within  the  meaning  of  the  leasing  power  in  question. 

The  fourth  objection  depends  upon  this,  what  are  the  usual  and 
[  ♦228  ]  reasonable  covenants  contemplated  by  the  *power  ?  Now  the 
general  rule  is  to  take  as  a  guide  the  lease  in  existence  at  the  time 
of  the  creation  of  the  power.  In  this  case,  as  far  as  regard^s 
Andrew's  Tenement,  that  lease  was  dated  in  1744,  the  power  being 
created  in  1761,  by  the  then  Lord  Egremont,  who  had  himself 
granted  the  lease  of  1744,  by  his  then  name  of  Sir  Charles  Wjnd- 
ham.  It  is  silent  as  to  suit  at  the  mills :  and,  although  the  prior 
leases  contain  a  reservation  of  that  suit,  yet  the  lease  of  1744  did 
not  comprise  all  the  tenements  which  those  prior  leases  did,  and, 
being  granted  by  the  person  who  created  the  power,  we  think  well 
warranted  the  omission  of  suit  to  the  mills  in  the  lease  of  1828. 
As  to  Crang*s  Tenement  the  case  is  different.  There  were  two 
leases  of  it  in  existence  at  the  time  of  the  creation  of  the  power, 
viz.  the  lease  of  1700  and  that  of  1757 :  the  latter  is  lost ;  and  the 
contents  are  unknown,  though  it  is  stated  as  existing  in  a  lease  of 
1767,  which  was  after  the  creation  of  the  power  and  the  death  of 
the  Lord  Egremont  who  created  it.  The  lease  of  1700  does  contain 
a  reservation  of  suit  at  the  mills,  and  a  covenant  to  perform  the 
suit  so  reserved.  We  think  it  impossible,  therefore,  to  say  that 
such  covenant  was  not  one  of  the  usual  and  reasonable  covenants: 
and  then  the  omission  of  it  in  the  lease  of  1828  is  fatal  to  the  whole 
ease.  This  decision  is  wholly  independent  of  the  question,  whether 
che  evidence  of  the  thirty-one  leases  was  receivable  or  not.  It 
would  have  been  the  same  if  they  had  not  been  received. 

Upon  the  whole,  therefore,  as  well  on  the  first  objection  as  the 

fourth,  we  think  the  lessor  of  the  plaintiff  entitled  to  the  judgment 

of  the  Court. 

Judgment  for  pUdntiffi})^ 

(1)  See  the  next  case. 
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(6  Q.  B.  229—233  ;  S.  C.  13  L.  J.  Q.  B.  357 ;  8  Jur.  954.)  May  28. 

Power,  under  a  will,  to  tenant  for  life  to  grant  leases,  so  that  in  every  |.  ^^-i 
such  lease  there  be  contained  the  usual  and  reasonable  covenants,  and  **  a 
condition  of  re-entry  for  nonpayment  of  the  rent  or  rents  thereby  respec- 
tively to  be  reserved,  in  case  Hie  rent  or  rents  be  behind  or  unpaid  by 
the  space  of  twenty-one  days,  and  for  non-performance  of  the  covenants 
therein  to  be  contained." 

Lease,  with  a  covenant  to  repair,  and  proviso  for  re-entry  if  the  tenant 
should  suffer  the  premises  to  be  out  of  repair,  and  should  not  repair  the 
same  "  within  six  calendar  months  next  after  notice :  ** 

Held,  void,  as  a  bad  execution  of  the  power. 

Ejectment  for  lands  in  Devonshire.  On  the  trial,  before  Cress- 
well,  J.,  at  the  Devonshire  Summer  Assizes,  1842,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon  a 
special  case,  the  material  parts  of  which  were  as  follows. 

Charles,  Earl  of  Egremont,  before  and  at  the  date  of  his  will, 
bearing  date  81st  July,  1761,  and  from  thence  to  the  time  of  his 
death,  was  seised  in  his  demesne  as  of  fee  of  the  premises  men- 
tioned in  the  declaration,  and,  being  so  seised,  by  his  said  will 
devised  all  his  manors,  lands,  &c.,  and  parts  and  shares  of  manors, 
lands,  &c.,  in  the  county  of  Devon,  of  which  the  premises  men- 
tioned in  the  declaration  were  part,  to  his  second  son,  Percy  Charles 
Wyndham,  and  his  assigns,  for  life,  with  remainders  over. 

The  will  contained  a  power  to  demise,  in  the  same  terms  with 
the  power  set  out  in  Doe  d.  Lord  Egremont  v.  Stephens  (i),  and 
containing  this  clause.  '*  And  so  that  there  be  reserved  in  every 
such  lease,  during  the  continuance  thereof,  the  ancient  and  accus- 
tomed rents  and  heriots  for  the  premises  therein  contained,  or 
more,  and  so  that  in  every  of  the  leases,  so  to  be  made  and  granted 
by  virtue  of  the  several  powers  aforesaid,  there  be  contained  the 
usual  and  *rea8onable  covenants,  and  a  condition  of  re-entry  for  [  •230  ] 
non-payment  of  the  rent  or  rents  thereby  respectively  to  be  reserved, 
in  case  the  rent  or  rents  be  behind  or  unpaid  by  the  space  of 
twenty-one  days,  and  for  non-performance  of  the  covenants  therein 
to  be  contained." 

Percy  Charles  Wyndham,  being  such  tenant  for  life,  made  and 
executed  three  several  indentures  of  lease,  each  bearing  date  16th 
August,  1796,  and  made  between  the  said  P.  C.  Wyndham  of  the 
one  part,  and  William  Guppy  of  the  other  part. 

Copies  of  the  leases  were  annexed  to  the  case.    Each  lease  (for 

(1)  AfUe,  p.  356. 

24—2 
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Dob  d.  ninety-nine  years,  determinable  on  certain  livee)  contained  a  eoTe- 
EoRKMONT  ^^^i  by  Gappy,  for  himself,  his  executors,  dbc,  to  repair  die 
BuBttoDOH.  d®°^ifl®^  premises,  and  maintain,  uphold,  &c.,  and  a  proviso  for 
re-entry  "  if  the  said  William  Guppy,  party  hereto,  his  executorF," 
&c.,  "  shall  suffer  the  said  demised  premises,  or  any  part  thereof, 
in  any  manner  to  run  to  ruin  or  decay  for  want  of  the  reparations,'* 
&c.  ''  aforesaid,  and  shall  not  sufficiently  repair,"  &c.  ''  and  amend 
the  same  within  six  calendar  months  next  after  notice  shall  be 
given  by  the  said  P.  C.  Wyndham  and  his  assigns,  or  other  persons 
successively  entitled  as  aforesaid  for  the  time  being,  their  heirs 
or  assigns,  to  the  said  W.  Guppy,  party  hereto,  his  executors, 
administrators  or  assigns,  or  tenant  on  the  premises." 

The  leases  of  the  premises  comprised  in  the  two  first  mentioned 
indentures,  existing  when  the  will  was  made,  and  which  were  the 
leases  last  granted  before  making  the  will,  bore  date  in  1751,  and 
were  annexed  to  the  case.  They  contained  provisoes  avoiding  the 
respective  leases  in  case  the  tenant,  his  executors,  &c.,  should  permit 
[  *23i  ]  and  suffer  the  premises  to  be  ruinous  and  in  *decay  for  want  of 
reparations,  without  any  mention  of  notice. 

Some  older  leases  of  these  premises  respectively  (dates,  1674, 
1674,  1706,  1718,  1718),  and  one  lease  of  the  premises  comprised 
in  the  third  indenture  (date  1690),  were  also  annexed  to  the  case, 
containing  provisoes  of  re-entry  in  case  of  waste  to  the  value  of 
108.  (i),  if  not  amended  or  compensation  made  within  one,  two  and 
three  months  (2)  after  notice,  no  sufficient  distress  being  found. 

Particulars  of  objections  to  the  three  first  mentioned  leases  were 
delivered  under  a  Judge's  order ;  and  (so  far  as  material  to  the 
present  decision)  were : 

That  the  terms  and  provisions  of  the  power  of  leasing  contained 

in  the  will  of  Charles,  Lord  Egremont,  and  under  which  will  the 

said  P.  G.  Wyndham  deceased  was  at  the  time  of  making  the  said 

alleged  leases  tenant  for  life  of  the  premises  therein  expressed  to  be 

demised,  were  not  pursued  in  making  the  said  leases,  and  that  the 

same  were  and  are  void  against  the  remainder  man.     ''  And  the 

particular  objections  thereto  are  that  the  said  several  leases  do  not 

respectively  contain  conditions  of  re-entry  for  non-performance  of 

the  several  covenants  therein  respectively  contained,  as  required  by 

(1)  The  proviso  in  the  thi^ee  earlier  case  &c.,  as  above,  and  ''if  no  sufficient 

leases  was,  in  case  of  waste  done  or  distress"  *'  can  or  may  be  found,"  &c, 
wilfully  suffered ;  in  the  three  later,  of  (2)  The    leases   of   1674  gave   one 

waste  done  or  committed.      The  leases  month ;  that  of  1690  three ;  the  otheis 

of   1713  made  the  proviso  attach  in  two. 
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the  said  power.  That  the  said  several  leases  respectively  do  not 
contain  conditions  of  re-entry  for  non-payment  of  the  rents  in  the 
same  leases  respectively  contained  in  case  the  same  be  behind  or 
unpaid  by  the  space  of  *twenty-one  days,  as  required  by  the  said 
poorer."  That  the  leases  omit  usual  and  reasonable  covenants, 
namely  to  do  suit  and  service  at  the  manor  Courts,  &e.  And  that 
the  leases  give  power  to  the  lessee  to  commit  waste,  and  exempt 
him  from  punishment  for  committing  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  above  circumstances,  the  said  leases  of  August  16th,  1796,  or 
any  or  either  of  them,  were  or  was  void  as  not  authorized  by  the 
power.  If  the  Court  should  be  of  opinion  the  said  leases  or  any  or 
either  of  them  were  not  authorized  by  the  power,  the  verdict 
entered  for  the  plaintiff  was  to  stand  for  all  or  for  part  of  the 
premises  contained  in  the  declaration,  as  the  case  might  be.  If 
otherwise,  the  verdict  to  be  entered  for  the  defendants.  The  case 
was  argued  in  last  Hilary  Term  (i). 


DOEd. 
Lord 

EOREMOMT 

V. 
BURROUGH. 

[  •232  ] 


Erie,  for  the  plaintiff,  contended  that  the  leases  varied 
materially  from  the  terms  of  the  power,  inasmuch  as  they  pre- 
vented the  landlord  from  re-entering  for  breach  of  the  covenant 
to  repair  till  the  expiration  of  a  six  months*  notice ;  a  restriction 
for  which  no  precedent  appeared  in  the  former  leases.  (The  argu- 
ment on  other  points  is  rendered  immaterial  by  the  judgment  of 
the  Court.) 


Cockbum,  contra  : 

Powers  of  this  kind  have  in  late  times  been  construed  liberally, 
and  with  a  reasonable  regard  to  the  intention ;  and  on  this  prin- 
ciple of  construction  a  majority  of  the  Judges,  in  Smith  v.  Doe  d. 
*  Jersey  (2),  decided  that  a  power  (8)  to  lease,  "  so  as  there  be  con- 
tained in  every  such  lease  a  power  of  re-entry  for  non-payment  of 
the  rent  thereby  to  be  reserved,"  was  well  executed  by  grant  of  a 
lease  with  proviso  for  re-entry  if  the  rent  should  be  behind  &c.  by 
the  space  of  fifteen  days,  and  no  sufficient  distress  to  be  found  on 
the  premises.      The  clause  here  introduced  is  a  usual  one  in 


(1)  January  26th,  1844.  Before  Lord 
Denman,  Oh.  J.,  Patteson,  Coleridge 
and  Wightman,  JJ. 

(2)  22  B.  E.  19  (2  Brod.  &  B.  473; 
3  Bhgh,  290);  in  Dom.  Proc,  revers- 
ing the  judgment  of  the  Exchequer 


Chamber  in   Doe  d.  Jersey  v.  Smithy 
1  Brod.  &.  B.  97,  and  affirming  that  of 
the  King's  Bench  in  Doe  d.  Earl  of 
Jersey  v.  Smithy  5  M.  &  S.  467. 
(3)  See  1  Brod.  &  B.  101,  106. 


[  •233  ] 
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Doe  d.       leases.     The  object  contemplated  by  the  power  was,  not  to  punish 
EoREMONT    the  tenant,  but  to  secure  the  remainder  man.    It  is  enough  if  the 


BURSOUOH. 


proviso  be  one  which  insures  performance  of  the  covenant. 

Erie,  in  reply : 
The  test,  what  is  reasonable  and  usual,  is  decisive  against  these 
leases.     The  lessor  could  not  turn  an  absolute  covenant  into  a 

qualified  one. 

Cur.  adr,  nrf/. 

Lord  Dbnman,  Ch.   J.,  in  this  Term  (May  28th),  delivered  the 
judgment  of  the  Court  : 

We  are  of  opinion  that  the  lease  in  this  case  cannot  be  sap- 
ported.  The  power  requires  that  there  should  be  a  clause  of 
re-entry  for  non-performance  of  the  covenants  to  be  contained 
in  the  lease.  The  lease  contains  a  general  covenant  to  repair  and 
keep  in  repair :  the  clause  of  re-entry  is  in  case  the  lessee  shall  not 
repair  after  six  calendar  months*  notice.  This  appears  to  us  to  be 
clearly  not  a  compliance  with  the  power,  and  to  entitle  the  lessor  of 
the  plaintiff  to  our  judgment. 

Judgment  for  plaintiff. 


1844. 
Jan.  13. 

[234] 


WOOD  AND  Others  v.  TASSELL  (1). 

(6  Q.  B.  234—236.) 

Plaintiff  bought  of  defendant,  and  paid  for,  hops  which  lay  at  the  ware- 
house of  F.,  having  been  placed  there  by  a  parfy  who  had  sold  them  to 
defendant.  After  the  sale,  plaintiff  was  informed  that  the  hops  were  at 
F.'s,  had  them  weighed  there,  and  took  away  part.  Some  days  after,  he 
applied  for  the  residue ;  but  they  had  been  taken  away  in  the  meantime  by 
a  creditor  of  the  first  seller.  Defendant  had  not  given  plaintiff  a  delivery 
order,  nor  had  he  demanded  one : 

Held  that  F.  had  the  residue  of  the  hops  in  his  possession  as  agent  to 
plaintiff,  and  that  defendant  was  not  liable  to  plaintiff  for  the  non-delivery 
of  them. 

Therefore,  plaintiff  having  brought  assumpsit  for  the  non-delivery,  and 
defendant  having  pleaded  that  he  did  deliver :  Held  a  misdirection  to  leave 
it  to  the  jury  whether  defendant  ought  to  have  given  plaintiff  a  delivery 
order. 

Assumpsit.  The  first  count  alleged  that  heretofore,  to  wit  on  &e., 
plaintiffs,  at  the  request  of  defendant,  bargained  with  defendant  to 
buy  of  him,  and  defendant  then  sold  to  plaintiffs,  twenty-six  bags 
of  hops  at  6Z.  lis.  per  cwt.,  and  six  bags  one  pocket  of  hops  at 
6{.  6s.  per  cwt.,  to  be  delivered  by  defendant  to  plaintiffs  at  their 
(1)  See  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  29.— A.  C. 
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request,  and  to  be  paid  for  by  plaintiffs  to  defendant  on  request :  wood 
&i)d,  in  consideration  thereof,  and  that  plaintiffs  had  then  under-  tassell 
taken  &c.  to  accept  and  receive  the  hops,  and  to  pay  defendant  for 
the  same  at  the  price  aforesaid,  defendant  then  promised  plaintiffs 
to  deliver  the  said  hops  to  them  as  aforesaid.  And,  although 
plaintiffs  afterwards,  and  in  pursuance  of  the  said  bargain  and 
sale,  to  wit  on  &c.,  paid  to  defendant  the  said  price  for  the  said 
bops,  amounting  to  &c.,  to  wit  570Z.  18s.  6d.,  and  although  plain- 
tiffs then,  to  wit  on  &c.,  requested  defendant  to  deliver  to  them 
the  said  hops  according  to  defendant's  said  promise,  and  although 
plaintiffs  were  then,  and  at  all  times  from  the  making  of  the  said 
bargain  and  sale  and  promise  hitherto,  ready  and  willing  to  accept 
and  receive  the  hops,  and  although  defendant  afterwards,  to  wit  on 
&c.,  delivered  to  plaintiffs  a  part,  to  wit  twenty-six  bags,  of  the  said 
hops,  and  although  a  reasonable  time  from  the  making  of  the  said 
promise  for  the  delivery  of  the  whole  of  the  said  hops  had  elapsed 
before  the  commencement  of  this  suit,  of  all  which  &c.  (notice  to 
defendant) ;  *yet  defendant,  not  regarding  &c.,  did  not  nor  would,  [  *235  ] 
when  so  requested  &c.,  or  at  any  other  time  &c.,  deliver  the  residue 
of  the  said  hops,  to  wit,  the  said  six  bags  and  one  pocket  of  the  said 
hops,  or  any  part  thereof,  to  plaintiffs,  but  wholly  neglected  &c. : 
whereby  defendants  have  lost  &c.  divers  great  gains  &c. 

Counts  for  money  had  and  received,  and  on  an  account  stated. 

Pleas  1.  Non  assumpsit.    Issue  thereon. 

2.  To  the  first  count,  that  defendant  did,  within  a  reasonable 
time  from  the  making  of  the  said  promise  for  the  delivery  of  the 
said  hops,  to  wit  on  <kc.,  deliver  to  plaintiffs  the  said  residue  of  the 
said  hops  in  the  declaration  mentioned  :  conclusion  to  the  country. 
Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  London  sittings 
after  Michaelmas  Term,  1842,  a  verdict  was  found  for  the  plaintiffs. 
In  Hilary  Term,  1843,  Erie  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  (among  others,  which  need  not  be  specified)  of 
misdirection.    In  last  Hilary  Term(i), 

KeUy  and  BtUt  showed  cause,  and  Erie  supported  the  rule. 
The  judgment  contains  all  that  requires  to  be  noticed  in  the 
report. 

Cur.  adv.  vuLt. 

(1]  January  13th,  1814.  Before  Lord  Denman,  Ch.  J.,  Fatteson,  Coleridge 
and  Wightman,  JJ. 
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Wood        Lord  Denman,  Ch.  J.,  in  this  Term  (May  22nd),  delivered  the 

TAS8ELL.  judgment  of  the  Court: 

This  action  was  brought  for  non-delivery  of  six  bags  of  hops 
bargained  and  sold  by  the  defendant  to  the  plaintiffs,  and  paid  for 

[  •236  ]  by  them.  The  defence  was  that  *they  were  delivered  according  to 
the  contract,  though  the  plaintiffs  never  received  them.  They  were 
parcel  of  a  larger  quantity,  and  lay  at  the  warehouse  of  one  Fridd, 
with  whom  they  had  been  deposited  by  the  former  owner,  who  sold 
them  to  Tassell.  After  the  sale  to  the  plaintiffs  was  complete,  the 
plaintiffs  were  informed  that  they  were  at  Fridd's :  they  had  tinem 
weighed  there,  sent  to  Fridd  for  part  of  them,  and  received  that 
part.  When  they  sent  for  the  remainder,  at  the  distance  of  several 
days,  they  were  gone,  a  creditor  of  the  earlier  vendor  having  claimed 
the  right  to  them  and  removed  them. 

We  think  it  unnecessary  to  enter  into  a  minute  examination  of 
authorities  (i),  because,  on  the  facts,  it  is  clear  that  the  pl:i'iti& 
knew  that  the  hops  were  lying  at  Fridd's  to  their  use,  and  might, 
by  applying  to  Fridd,  have  obtained  the  remnant  now  in  dispute, 
as  they  had  the  other  part.  The  defendant  had  done  all  he 
was  bound  to  do,  and  cannot  be  responsible  for  Fridd's  wrongful 
delivery  of  them  to  another.  This  was  the  view  which  I  took 
at  the  trial,  though  I  was  induced  by  some  degree  of  importunity 
to  leave  it  as  a  question  to  the  jury  whether  the  defendant  ought 
to  have  given  the  plaintiffs  a  delivery  order,  though  not  expressly 
required,  in  performance  of  his  contract.  We  all  think  that  I  was 
wrong  in  so  submitting  the  matter  to  them,  and  that  the  correct 
course  would  have  been  to  direct  them  that,  under  the  circumstances, 
Fridd  held  the  hops  as  agent  for  the  plaintiffs. 

Rule  absolute. 


1844.  GIFFOED  V.  WHITTAKER. 

•^^^'  (6  Q.  B.  249—252  ;  S.  C.  13  L.  J.  Q.  B.  825 ;  8  Jur.  1134.) 

[  249  J  Flea,  to  assumpsit  for  money  paid,  &c. : 

That,  before  action  brought,  defendant  gave  plaintiff,  and  he  receired 
from  defendant,  authority  to  receive,  for  defendant  and  as  his  agent,  moneys 
exceeding  the  sum  in  the  declaration  mentioned,  then  due  to  defendant, 
and  to  pay  himself  thereout  in  full  satisfaction  and  discharge  of  the 

(1 )  The  following  were  referred  to  in  278) ;  Coe  v.  Clay,  30  R.  B.  699  (5  Bing. 
argument:  Dixon  v.  YateSt  39  R,  K.  440);  Hammond  v.  Anderson,  8  B.  £. 
489  (5  B.  &  Ad.  313);  Harman  v.  763  (1  Bos.  &  P.,  N.  B.  69);  S<o«a?^T. 
Anderson,  1 1  B.  B.  706  (2  Camp.  243) ;      Dunh'n,  U  B.  B.  724  (2  Camp.  344\ 

Lucas  V.  Dorrien,  18  K.  B.  480  (7  Taunt.  ' 
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promises  &c.  and  of  all  damages  &c. ;  and  defendant  at  the  time  of  giving      Gifford 
such  authority  did  at  plaintiff's  request  entrust  him  with  the  sole  collection  •• 

of  the  said  moneys,  on  the  terms,  then  assented  to  by  plaintiff  and  defen-  hittakeb 
dant,  that  plaintiff  should  use  reasonable  diligence  in  endeavouring  to 
collect  the  same,  and  defendant  should  not  collect  or  endeavour  to  collect 
them  otherwise  than  by  plaintiff's  agency  so  created  as  aforesaid;  that 
afterwards,  and  before  action  brought,  plaintiff  had  the  option  of  receiving, 
and  might  an^  ought  to  have  received,  the  said  moneys,  to  an  amount 
exceeding  the  present  demand,  in  pursuance  of  the  said  authority,  and  had 
also  the  option  of  paying  himself,  out  of  the  moneys  which  he  might  have 
so  received,  the  amount  now  claimed,  in  such  satisfaction  &c. ;  and  that 
plaintiff  did  not  nor  would  use  reasonable  diligence  &c.  in  endeavouring  to 
collect  and  receive  the  said  moneys  when  he  might  have  so  received,  and 
had  the  option  of  so  receiving  the  same,  but,  while  the  said  authority  was 
in  force,  so  negligently  conducted  himself  in  endeavouring  to  collect  and 
receive  the  said  moneys,  that  by  reason  thereof  he  did  not  receive  the  same, 
or  any  part  thereof,  and  thereby,  and  without  defendant's  default  or  consent, 
before  action  brought,  the  chance  of  the  moneys  or  any  part  thereof  being 
received  by  or  on  behalf  of  defendant  became  desperate,  and  the  said 
moneys  thereby  were  and  are  lost  to  him : 
Held,  on  general  demurrer,  a  bad  plea  of  accord  and  satisfaction. 

Assumpsit  for  money  paid,  money  lent  and  interest,  and  on  an 
account  stated. 

Plea  2.  That,  before  the  commencement  of  this  suit,  to  wit  on 
<&c.,  defendant  gave  to  plaintiff,  and  plaintiff  then  received  from 
defendant,  authority  to  receive  for  and  as  the  agent  of  defendant 
certain  moneys  to  a  large  amount,  to  wit  to  an  amount  exceeding 
the  moneys  in  the  declaration  mentioned,  then  due  to  defendant, 
and  out  of  those  moneys  to  pay  himself,  the  plaintiff,  money,  to  wit 
to  the  amount  of  the  moneys  in  the  declaration  mentioned,  in  full 
satisfaction  and  discharge  of  the  promises  in  the  declaration  men- 
tioned, and  of  all  damages  that  might  be  by  the  plaintiff  sustained 
by  reason  of  the  non-performance  thereof ;  and  defendant  then,  at 
the  time  of  giving  the  said  authority,  did  at  plaintiff's  request 
entrust  plaintiff  with  the  sole  collection  of  and  endeavouring  to 
collect  the  said  moneys,  upon  the  terms,  then  assented  to  both  by 
plaintiff  and  defendant,  that  plaintiff  should  use  reasonable  care, 
diligence  and  skill  in  endeavouring  to  ^collect  and  receive  the  said  [  ^250  ] 
moneys,  and  that  defendant  should  not  collect  or  receive,  or  endea- 
vour to  collect  or  receive,  the  said  moneys  otherwise  than  by  the 
agency  of  the  plaintiff  so  created  and  authorised  as  aforesaid.  That 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit  on  &c., 
plaintiff  had  the  option  of  receiving,  and  then  might  and  ought  to 
have  received,  the  said  moneys  to  a  large  amount,  to  wit  to  an 
amount  exceeding  the  moneys  in  the  declaration  mentioned,  in 
pursuance  of  the  said  authority  and  trust,  and  had  then  also  the 
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GiFPORD  option  of  paying  himself,  the  plaintiff,  oat  of  the  said  moneys 
wbitt'akbb.  which  he  might  so  have  received,  the  amount  of  the  moneys  in  the 
declaration  mentioned,  in  sach  satisfaction  and  discharge  as  afore- 
said :  Averment  that  plaintiff  did  not  nor  would  use  reasonable 
care,  diligence  and  skill  in  endeavouring  to  collect  and  receive  the 
said  moneys  or  any  part  thereof,  when  he  might  so  have  received 
the  same  as  aforesaid  and  had  the  option  of  so  receiving  the  same, 
but,  on  the  contrary  thereof,  then,  while  the  said  authority  aud 
trust  were  in  full  force,  and  not  in  any  way  renounced  by  plaintiff, 
and  after  the  making  of  the  promises  in  the  declaration  mentioned, 
so  carelessly,  negligently  and  unskilfully  conducted  himself  in  endea- 
vouring to  collect  and  receive  the  said  moneys,  that  by  reason 
thereof  plaintiff  did  not  receive  the  said  moneys  nor  any  part 
thereof,  and  thereby,  and  without  any  act  or  default  of  defendant, 
and  without  the  privity  or  consent  of  defendant,  then,  before  the 
commencement  of  this  suit,  to  wit  on  &c.,  the  chance  of  the  said 
moneys  or  any  part  thereof  ever  being  received  by  or  on  behalf  of 
defendant  became  and  was  wholly  desperate,  and  the  said  moneys 
[  •2oX  ]  were  thereby  *then,  and  still  are,  wholly  lost  to  the  defendant 
Verification. 

General  demurrer.  Joinder.  The  ground  of  demurrer  stated 
in  the  margin  was,  that  the  plea  professes  to  be  pleaded  by  way  of 
discharge  and  satisfaction,  but  shows  no  discharge  or  satisfaction, 
nor  any  other  answer. 

The  Court  now  called  upon 

W.  H.  Watson  for  the  defendant : 

The  authority  given  to  the  plaintiff  had  the  same  effect  as  if  the 
defendant  had  placed  a  cheque  in  his  hands  for  the  amount  due ; 
in  which  case  the  plaintiff  would  have  been  bound  to  use  proper 
diligence  in  obtaining  payment,  and  to  apprise  the  defendant  if  the 
cheque  were  dishonoured :  Chambeiiyn  v.  Delarive  (i). 

(GoLERiDGB,  J.:  In  the  case  of  a  cheque  given  would  not 
payment  be  pleaded?  (2).) 

The  delivery  of  a  cheque  would  not  be  a  satisfaction  in  itself.    It 
only  suspends  the  remedy  till  the  time  of  payment.    If  the  giving 

(1)  2  Wils.  353.  See  OrijfUha  v.  365;  Hough  v.  May,  43  E.  B.  530  {4 
Oweii,  13  M.  &  W.  58.  Ad.  &  El.  954). 

(2)  SeeFearcer.DaviSy  1  Moo.  &  Bob. 
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of  a  cheque  were  pleaded,  dishonour  would  be  an  answer.     The      Giffokd 
/aches  here  is  as  plain  as  in  Ghamherlyn  v.  DeUirive  (i) ;  the  plea  whittaker. 
avers  that  the  plaintiff  had  the  option  of  receiving  the  money  and 
paying  himself  out  of  it,  but  did  not  use  due  diligence  in  so  doing, 
and  thereby,  without  default  in  the  defendant,  the   chance   of 
recovering  became  desperate,  and  the  money  lost.     *     *    The        [  252  ] 
transaction  here  is  like  the  assignment  of  a  debt :  the  defendant 
had  money  due  to  him,  and  gave  the  defendant  an  irrevocable 
authority  to  receive  it.     An  assignment  of  a  debt  is  good  considera- 
tion for  a  promise,  and  may  likewise  be  a  consideration  for  the 
discharge  of  a  liability. 

Montagu  Smith,  contra,  was  not  heard. 

Lord  Dbnman,  Gh.  J. : 

Clearly  this  is  no  accord  and  satisfaction. 

Patxeson,  Williams,  and  Colbridgb,  JJ.  concurred. 

Jvdgment  for  plaintiff. 

WAKEFIELD  v.  NEWBON  and  Othebs(2).  i844. 

(6  Q.  B.  276—282 ;  S.  C.  13  L.  J.  Q.  B.  258 ;  8  Jur.  735.)  May  27. 

The  mortgagee  of  lancb  handed  over  the  deeds  to  his  attorney.     The        r  270  1 
mortgagor  paid  the  principal  and  interest,  and  the  lands  were  reconveyed 
to  him: 

Held,  that  the  attorney  could  not  retain  the  deeds  against  him,  as  a 
security  for  the  expenses  of  the  transaction  due  from  the  mortgagee  to  the 
attorney : 

And  that  the  mortgagor,  having,  imder  protest,  paid  such  expenses  to 
the  attorney  in  order  to  get  the  deeds  back,  might  maintain  assumpsit  for 
money  had  and  received  against  the  attorney  for  the  money  so  paid : 

And  that  the  attorney  was  a  principal  in  the  transaction,  and  could  not 
allege  that  the  action  should  have  been  brought  against  the  mortgagee. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 

Plea :  Non  aastimpsit. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  London  sittings 
after  Eacrter  Term,  1848,  the  following  facts  appeared,  according  to 
the  statement  made  by  the  Lobd  Chief  Justice  in  delivering  the 
judgment  of  the  Court  as  after  mentioned. 

''  This  action  was  brought  by  a  mortgagor  against  the  mortgagee's 

solicitors  to  recover  a  sum  of  money  which  the  defendants  had 

exacted  from  the  plaintiff  by  refusing  to  re-deliver  his  title  deeds  after 

(1)  2  Wils.  363.     See  Griffiths  v.  (2)  Cited  byChitty,  J., in  r«Z./eu;eZ/i» 

Owen,  13  M.  &  W.  5$.  [l6«l]  6  Ch.  146, 149,  60  L.  J.  Ch.  732. 
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wakkfield  a  reconveyance  *to  him  of  the  mortgaged  property  on  payment  of 
Nkwbon.  principal  and  interest,  unless  the  plaintiff  would  also  pay  the 
[  *277  ]  amount  of  the  defendants'  bill  of  costs.  The  verdict  \vas  taken  for 
11/.  128.  5d.,  the  amount  so  exacted :  but  the  defendants  had  leare 
to  move  for  a  nonsuit  if  the  Court  should  think  the  action  not 
maintainable,  or  for  reduction  of  the  damages  to  51.  if  the  jury 
were  wrong  in  deducting  certain  items  from  the  bill  (i).  One  of 
the  charges  was  in  respect  of  the  reconveyance :  but  other  parts  of 
the  bill  arose  exclusively  from  the  relation  of  the  mortgagee  to  the 
defendants,  as  client  and  solicitors." 

In  Trinity  Term,  1848,  Piatt  obtained  a  rule  nisi  accordingly. 
In  Easter  Term,  1844  (2), 

Knowles  and  Miller  showed  cause : 

The  plaintiff  does  not  complain  as  to  the  costs  of  the  recon- 
veyance. But  all  the  money  paid  beyond  those  relates  merely  to  a 
debt  due  to  the  defendants  from  their  client ;  the  mortgagee  could 
not  have  recovered  this  against  the  plaintiff,  and  therefore  the 
defendants  cannot  have  a  lien  for  it ;  for  their  right  cannot  extend 
beyond  that  of  the  mortgagee  who  delivered  the  deed  to  them: 
HoUis  V.  Claridge{3).  Ogle  v.  Story  {4.)  will  be  cited  for  the 
defendants.  There  the  defendant  was  not  the  mortgagor,  but  bad 
purchased  from  the  mortgagor ;  and  the  Court  seemed  to  rest  their 
decision  on  the  principle  of  caveat  emptor.  It  seems  to  have  been 
conceded  that  the  plaintiff  was  indebted  to  the  attorney  in  the  foil 
[  *278  ]  amount  *of  the  costs  fairly  incurred ;  the  real  question  being 
whether  he  could  dispute  the  fairness  of  the  charges.  The  action 
appears  to  have  been  for  the  excess  above  the  fair  charges  (5). 
Pratt  V.  Vizard  (6)  is  in  favour  of  the  plaintiff. 

(WiGHTMAN,  J. :  The  client  of  the  defendants  there  had  no  right 
to  detain  the  title  deeds  at  all.) 

The  Court  said  that  the  client  could  give  no  lien  which  he  had  not 
himself;  and  therefore  that  the  lien  could  be  supported  only  on  the 
ground  that  the  defendants  were  the  plaintiff's  solicitors,  which  the 

(1)  It  is  not  thought  necessary  to      662. 

detail  the  items.  (4)  4  B.  &  Ad.  735. 

(2)  April  16th.  Before  Lord  Denman,  (5)  In  the  present  case  the  defen- 
Ch.  J.,  Patteson  and  Wightman,  JJ.  dants  had  made  out  a  bill  against  the 
Williams,  J.  was  sitting  at  the  Central  plaintiff ;  but  the  Court  oonsidered 
Criminal  Court.  that  circumstance  unimportant. 

(3)  4  Taunt.  807.    Stated  39  E.  E.  (6)  39  H.  B.  660  (5  B.  &  Ad.  808). 
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facts  of  the  case  negatived.     In  Harrington  v.  Price  (i)  a  vendor  of   Wakefield 
an  estate  retained  the  deeds,  and  afterwards  raised  a  sum  of  money     kewbon. 
from  another  party,  and  deposited  the  deeds  with  him  :  and  it  was 
held  that  this  party  could  not  hold  the  deeds  against  persons 
claiming  under  the  vendee. 

Piatt  and  Butt,  contra: 

In  HoUis  V.  Claridge  (2)  and  Pratt  v.  Vizard  (3)  the  clients  of  the 
defendants  had  no  right  to  detain  the  deeds  at  all  against  the 
plaintiffs :  the  property  was  never  actually  conveyed  away  from  the 
plaintiffs.  But  Ogle  v.  Story  (4)  cannot  be  distinguished.  The 
Court  there  considered  that  the  party  who  purchased  the  mortgagor's 
interest  stood  exactly  in  the  position  of  the  mortgagor ;  and  the 
question  therefore  was,  whether  the  mortgagor  could  recover  back 
the  deeds  which  the  mortgagee  had  handed  over  to  the  defendant : 
nothing  turned  on  the  amount. 

(WiGHTMAN,  J. :    The  amount  was  clearly  material ;   for,  when 
the  ^mortgage  is  paid  off,  the  mortgagor  is  at  least  entitled  to       [  *279  ] 
recover  the  deeds  subject  to  the  lien. 

Here  the  amount  is  not  to  be  limited  as  the  plaintiff  contends  :  but, 
even  supposing  that  the  sum  paid  was  not  all  justly  due  from  the 
plaintiff  to  the  defendants,  the  action  does  not  lie.  It  is  assumpsit 
for  money  paid,  under  protest,  upon  duress  of  goods.  Money  so 
paid  is  not  recoverable:  Lindon  v.  Hooper  (5),  Brown  v.  M^KinaUy  (e). 
The  plaintiff  should  have  tendered  the  amount  really  due ;  and  he 
might  then  have  brought  trover  if  the  deed  had  been  detained. 

(WioHTMAN,  J. :  Do  you  say  only  that  money  paid  under  duress 
of  goods  cannot  be  recovered  where  the  complaint  is  merely 
that  too  much  has  been  exacted,  or  do  you  put  the  proposition 
generally  ?) 

Generally.  The  judgment  in  Skeate  v.  Beale  (7)  goes  that  length. 
The  Court  there  refused  to  consider  an  agreement  to  pay  money  void 
vfhioh  was  extorted  by  duress  of  goods ;  and  Lord  Dbnman,  Ch.  J. 
8aid  that,  even  if  the  money  had  been  paid,  no  action  for  money 
had  and  received  could  have  been  sustained. 

(1)  37  E.  B.  374  (3  B.  &  Ad.  170).  (o)  I  Cowp.  414. 

(2)  4  Taunt.  807.  Stated  39  B.  E.  (6)  5  B.  B.  739(1  Esp.  N.  P.  C.  279). 
G62.  (7)  52  B.  B.  558  (11  Ad.  &  El.  983, 

(3)  39  E.  B.  660  (5  B.  &  Ad.  808).  991). 

(4)  4  B.  &  Ad.  735. 
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Wakefibld        (Wiohtman,  J.  mentioned  Shaw  v.  Woodcock  (l). 

r, 
Newbon. 

Millei' :  The  principle  of  that  case  was  acted  on  in  Smith  v. 

Sleap  (2).) 

Shaw  V.  Woodcock  (i)  seems  to  be  overruled  by  Skeate  v.  BeaU  (3), 
which  agrees  with  Lindon  v.  Hooper  (4). 

(Patteson,  J. :  In  Lindon  v.  Hooper  (4)  there  was  an  illegal 
distress :  a  detainer  is  not  quite  the  same  thing.) 

Every  illegal  detaining  is  a  fresh  taking :  Evam  v.  Elliott  (5).  The 
Courts  incline  against  reopening  settlements  of  account :  Wilson  v. 
[  •280  ]  Kay  (6).  Further,  even  if  the  money  *be  recoverable,  the  party  to 
be  sued  is  the  mortgagee,  the  client  of  the  defendants,  and  not  the 
defendants,  who  received  the  money  as  representing  the  mortgagee : 
Stephens  v.  Badcock  (7),  Bamford  v.  Shuttle  worth  (s). 

Cur.  adv.  raft. 

Lord  Dbmman,  Ch.  J.,  in  this  Term  (May  27th),  delivered  the 
judgment  of  the  Court.  After  stating  the  facts  as  ante,  p.  379, 
his  Lordship  proceeded  as  follows  : 

We  are  of  opinion  that  the  defendants  were  clearly  wrong  in 
withholding  the  deeds  till  the  latter  sum  was  paid :  for  it  appears 
from  Hollis  v.  Claridge{9),  and  is  the  known  practice,  that  a 
mortgagee  cannot,  by  handing  over  deeds  to  his  attorney,  create  a 
new  lien  against  the  mortgagor  in  respect  of  a  debt  of  his  own. 

But  an  objection  to  the  maintenance  of  the  action  was  drawn 
from  certain  expressions  employed  by  me  in  a  late  judgment  of 
this  Court,  Skeate  v.  Be€Ue  (8).  That  case  was  not  alluded  to  in 
Parker  v.  The  Oreat  Western  Railway  Company  (lo),  in  the  Common 
Fleas,  where  that  Court,  in  conformity  to  a  late  decision  of  the 
Exchequer  (ii)  and  to  some  former  decisions  of  this  Court,  laid  down 
the  principle  that  money  extorted  by  duress  of  the  plaintiff's  goods, 
and  paid  by  the  plaintiff  under  protest,  may  be  recovered  in  an 
action  for  money  had  and  received.  In  this  Court,  we  were  required, 
in  considering  a  case  of  Ashmole  v.  Wainwright  (12),  to  give  some 

(1)  31  R.  B.  158  (7  B.  &  C.  73).  (7)  87  B.  B.  448  (3  B.  &  Ad.  3o4). 

(2)  12  M.  &  W.  58o.  (8)  52  B.  B.  542  (1 1  Ad.  &  EL  926), 

(3)  52  B.  B.  558  (11  Ad.  &  El.  983,  (9)  39  B.  B.  662  (4  Taunt  807). 
991).  (10)  7  Man.  &  G.  253,  292. 

(4)  1  Cowp.  414.  (11)  Smith  v.  Sleap,  12 1£.  &  W.  585, 

(5)  5  Ad.  &  El.  142.  (12)  57  R  R  817  (2  a  B.  837). 

(6)  50  B.  B.  341  (10  Ad.  &  El.  82). 
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attention  to  the  doctarine  in  Skeate  v.  Beale  (i).     It  was  by  no  means    Wakkfibld 
unsupported  by  some  ancient  authorities ;  *but  perhaps  it  was  laid      newbok. 
down  in  terms  too  general  and  extensive.     The  case  itself,  how-       t  *28i  ] 
ever,  was  satisfactorily   shown  to   be  distinguishable,  both  from 
Ashmole  v.   Wainwright  (2)  and   from  the  present  case :   and  the 
principle  just  stated  must  be  taken  as  well  established  and  generally 
recognised.     It  may  produce  the  inconvenience  of  a  circuity  of 
action :  but  the  evil  of  allowing  extortion  by  means  of  a  wrongful 
detention  of  goods  would  be  much  greater ;  and  the  wrongdoer  has 
no  right  to  complain  when  he  is  compelled  to  restore  money  which 
he  was  warned  that  he  had  no  right  to  extort.     The  case  is  wholly 
different  from  that  class  where  the  parties  have  come  to  a  voluntary 
settlement  of  their  concerns,  and  have  chosen  to  pay  what  is  found 
due. 

A  third  defence  was  rested  on  the  case  of  Bamford  v.  Shuttle- 
icorth  (3),  where  a  purchaser  had  paid  the  agreed  price  of  an  estate 
to  the  vendor  s  attorney,  but  was  holden  to  have  no  right  of  action 
against  him  for  the  price,  when  the  purchase  went  off  for  defect  of 
title.  But  there  the  attorney  received  the  money  merely  as  agent 
for  his  client,  to  whom  alone  he  was  responsible  for  it :  here  the 
attorneys  insisted  on  withholding  the  deeds  for  their  own  benefit, 
to  secure  the  payment  of  their  own  bill.  It  is  a  mistake  to  say 
that  there  is  no  privity  between  the  plaintiff  and  defendants. 
The  privity  in  the  original  transaction  was  indeed  between  the 
defendants  and  their  client :  but,  when  the  defendants  compelled 
the  plaintiff  to  part  with  money  in  order  to  regain  possession  of 
his  rights,  the  law  created  a  privity  between  them,  and  implied 
a  promise  to  repay  what  the  defendants  should  appear  to  have 
improperly  obtained. 

It  follows  that  the  verdict  must  stand  for  the  plaintiff,  the       [282] 
damages  being  reduced  to  62.   128.   Sd.,  the  difference  between 
the  whole  sum  received  by  the  defendants  and  the  5L  due  from 
the  plaintiff  to  the  defendants. 

Ride  accordingly  (4). 

(1)  52  B.  B.  558  (II  Ad.  &  EL  983,  (3)  52  B.  B.  542  (II  Ad.  &  El.  926). 

991).  (4)  See    Davies    v.     Vernon,    post, 

{2)  57  B.  B.  817  (2  Q.  B.  837).  (Trin.  Vac,  July  6tli,  1844.) 
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1844.  ELIZABETH   HENDERSON    v.  BETHEL 

iay  li.  HENDERSON  (1 ). 

(6  Q.  B.  288— 2d9;  S.  C.  13  L.  J.  a  B.  274 ;  8  Jur.  755.) 

Dedaratioii  in  debt  charged  that  defendant  was  indebted  to  plaintiff  in 
8,883/.,  by  virtue  of  a  decree  and  sentence  of  the  Supreme  Court  of  New- 
foundland (established  by  stat  5  Gfeo.  lY.  c.  67)  in  a  cause  on  the  equity 
side  of  the  said  Court,  wherein  the  now  plaintiff  and  others  were  plainti^s. 
and  the  now  defendant  was  defendant,  by  which  decree  it  was  ordered  that 
defendant  should  pay  plaintiff  the  said  sum. 

(1)  Flea,  that  the  decree  was  made  in  respect  of  matters  of  trust  and 
executorship  accounts,  not  cognizable  in  a  court  of  law  :  Held  bad,  debt 
being  maintainable  at  law  on  a  decree  of  a  colonial  court  of  equity  simply 
ascertaining  a  balance  and  ordering  payment  by  defendant  to  plaintiff. 

(2)  Plea,  that  plaintiff  sued  in  the  Supreme  Court  as  widow  of  H.  in  right 
of  H.  without  showing  any  right  of  representation  to  warrant  such  suit,  and 
that  the  decree  was  made  on  matter  of  complaint  solely  in  right  of  IL : 
Held  bad,  because  whatever  constituted  a  defence  in  that  Court  ought  tu 
have  been  there  relied  on ;  and  because  this  Court  would  assume  that  right 
had  been  done  there,  unless  something  appeared  to  have  been  done 
repugnant  to  natural  justice. 

(3)  Fleas,  showing  a  set-off  for  debts  from  H.,  or  his  estate,  to  defendant : 
Held  bad ;  because  the  plaintiff  sued  in  her  own  right  in  this  Court,  and 
the  defence,  if  available  at  all,  was  one  which  ought  to  have  been  made  in 
the  Supreme  Court. 

Debt.  The  declaration  charged  that  defendant  was  indebted  to 
plaintiff  in  8,888^.  68.  Sd.,  upon  and  by  virtue  of  a  certain  decree  and 
sentence  before  them,  to  wit  on  &c.,  made  in  and  by  her  Majesty's 
Supreme  Court  of  Newfoundland,  in  a  certain  matter  and  cause  then 
depending  in  the  said  Court,  on  the  equity  side  of  the  said  Court, 
wherein  the  now  plaintiff  and  certain  other  persons,  to  wit  i-c. 
(naming  three  others),  were  plaintiffs,  and  the  now  defendant  ^^-as 
defendant ;  by  which  said  decree  and  sentence  it  was  ordered  and 
decreed  that  the  now  defendant  should  pay  to  the  now  plaintiff  a 
large  &c.,  to  wit  the  said  sum  of  8,888Z.  6s.  Sd.,  sterling  money  of 
[  •289  ]  Great  Britain :  That  (2)  the  said  *  Supreme  Court  of  Newfoundland, 
during  all  the  time  that  the  said  matter  and  cause  was  depending 
therein  as  aforesaid,  and  continually  until  and  at  the  time  of 
making  and  giving  the  said  decree  and  sentence  as  aforesaid,  was, 

(1)  Cited  Elf  is  v.  M*  Henry  (1871)  diction  did  not  sufficiently  appear. 
L.  R.  6  C.  P.  239,  40  L.  J.  C.  P.  109;  Reference  was  made  to  note  (2)  to 
Marhtlla  Iron  Co,  v.  Allm  (1878)  47  Pitt  v.  Knight,  1  Wms.  Saund.  9-J,and 
L.  J.  C.  P.  605 ;  Pemberton  v.  Hughes  Walker  v.  Witter,  1  Doug.  1 ;  and  also  to 
[1899]  1  Ch.  781,  68  L.  J.  Ch.  281,  80  Church  v.  The  Imperial  Gas  Light  and 
L.  T.  369,  C.  A.— A.  C.  Coke  Company,  45  R,  R.  638  (6  Ad.  &  EI. 

(2)  The  allegation  following  was  846,  857),  as  to  the  intendment,  frum 
inserted  as  an  amendment,  an  objec-  the  style  of  the  Court,  that  it  was  the 
tion  having  been  taken  that  the  juris-  Court  created  by  stat  5  Qeo.  lY.  c  67. 
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and  was  duly  holden,  within  the  jurisdiction  thereof,  in  parts  Hendebson 
beyond  the  seas,  that  is  to  say  at  Newfoundland  aforesaid ;  and  the  hendersok. 
said  decree  and  sentence  was  made  and  given  at  a  place  within 
the  jurisdiction  of  the  said  Court,  that  is  to  say  at  Newfoundland 
aforesaid,  by  the  Chief  Judge  and  other  Judges  of  the  said  Supreme 
Court,  that  is  to  say  by  &c.  (naming  the  Chief  Judge  and  two 
assistant  Judges) :  That  the  said  sum  is  still  wholly  unpaid  and 
unsatisfied  to  plaintiff,  although  a  reasonable  time  from  the  making 
of  the  said  decree,  for  the  payment  of  the  said  sum,  had  elapsed 
long  before  the  commencement  of  this  suit :  and  which  said  order 
and  decree  still  remains  in  force  and  effect,  not  in  anywise  reversed 
or  set  aside  or  otherwise  vacated.  Whereby  an  action  &c.  Yet 
defendant  hath  not  paid  &c. 

Flea  4.  That  the  said  decree  and  sentence  was  made  for  and  in 
respect  of  matters  of  trust  and  executorship  accounts,  and  of 
matters  not  cognizable  in  a  court  of  law.     Verification. 

6.  That  the  said  decree  and  sentence  was  founded  upon  a  certain 
bill  filed  in  the  said  Court ;  and  that,  by  the  said  bill  (to  wit  the  original 
bill),  the  plaintiff  sued  as  Elizabeth  Henderson,  widow  of  Jordan 
Henderson  deceased,  as  such  widow  in  right  of  the  said  deceased, 
without  showing,  nor  did  there  appear  to  Jbe,  any  right  of  repre- 
sentation either  in  herself  or  either  of  the  other  plaintiffs,  or  in 
any  other  person,  to  warrant  such  suit ;  *and  that  such  decree  [  •290  ] 
was  made  upon  matters  of  complaint  solely  in  right  of  the  said 
deceased.    Verification . 

8  (1).  That  the  sum  ordered  and  decreed  by  the  said  decree  and 
sentence  to  be  paid  by  defendant  to  plaintiff  was  for  and  in  respect 
of  a  right  claimed  and  asserted  by  and  on  behalf  of  plaintiff  through 
and  in  right  of  her  late  husband  J.  H.,  deceased,  and  in  no  other 
right ;  that  the  said  J.  H.,  before  and  at  the  time  of  his  death,  was 
indebted  to  defendant  in  10,000Z.  for  money  before  then  lent  and 
advanced  by  defendant  to  J.  H.  at  his  request ;  and  in  &c.  (10,000i. 
for  money  paid  by  defendant  for  J.  H.,  5,000/.  for  interest  due  from 
J.  H.  to  defendant,  10,000/.  for  money  had  and  received  by  J.  H. 
to  defendant's  use,  and  10,000/.  on  an  account  stated  between  J.  H. 
and  defendant) ;  which  said  sums  of  money  all  remained  due  and 
unpaid  to  defendant  at  the  time  of  the  commencement  of  this  suit, 
and  still  remain  due  and  unpaid ;  and  which  said  sums  exceed  the 
amount  directed  to  be  paid  by  defendant  by  the  said  decree  and 

(1)  The  seventh  plea  was  demurred  to,  and  was  abandoned  by  the  defen- 
dant's counsel. 
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HsxTDutaov    sentence ;  and  oat  of  which  sums  defendant  is  ready  and  willing, 
HXKDBB80K.  &nd  hereby  offers,  to  set  off  and  allow  the  amount  so  directed. 
Verification. 

9.  That  the  sum  ordered  was  for  a  right  claimed  by  plaintiff  in 
right  of  J.  H.,  and  in  no  other  right  (as  in  the  eighth  plea),  and  for 
and  in  respect  of  a  matter  and  cause  cognizable  only  in  a  court  of 
equity :  that,  during  the  lifetime  of  J.  H.,  he  and  defendant  carried 
on  business  in  partnership  together ;  that  such  partnership  continued 

[  *29l  ]  down  to  the  time  of  the  death  of  *  J.  H. ;  and  that,  at  the  time  of 
the  death  of  J.  H.,  there  was  due  from  him  to  defendant,  for  and  in 
respect  of  the  several  matters  and  accounts  of  the  said  partnership, 
a  sum  exceeding  the  amount  directed  to  be  paid  by  defendant  by 
the  said  decree  and  sentence,  to  wit  10,000/. ;  out  of  which  said 
sum  the  defendant  is  ready  <&c.  (as  before). 

10.  Allegations,  as  in  the  ninth  plea,  as  to  the  right  in  which 
plaintiff  claimed  in  the  Supreme  Court,  and  as  to  the  partnership 
down  to  the  death  of  J.  H.  That,  after  the  death  of  J.  H.,  the  said 
business,  formerly  the  partnership  business,  was  carried  on  by 
defendant  for  his  benefit  and  that  of  persons  entitled,  as  repre- 
senting J.  H.,  to  his  share  and  interest  therein ;  and  that  such 
business  was  so  carried  on  after  the  death  of  J.  H.  by  defendant  as 
an  accounting  party,  and  a  party  liable  to  be  called  on  to  account 
for  and  in  respect  of  the  said  business  and  the  accounts  relating 
thereto :  that,  before  and  at  the  time  of  the  making  of  the  said 
sentence  and  decree,  there  was  justly  due  to  him,  upon  the  accounts 
in  respect  of  the  several  matters  aforesaid,  a  sum  exceeding  the  sum 
ordered  to  be  paid  by  the  said  sentence  and  decree,  to  wit  10,000f. ; 
and  the  said  sum  has  ever  since  remained,  and  still  is,  unsatisfied ; 
out  of  which  said  sum  the  defendant  is  ready  <bc.  (as  before). 

Demurrer  to  the  above  pleas,  assigning  causes  which,  so  far  as 
they  are  material  to  the  decision,  will  sufficiently  appear  from  the 
argument. 

The  demurrer  was  argued  in  Michaelmas  Term,  1843  (i). 

[  292  ]  Sir  If\  n\  Follett,  Solicitor-Creneral,  for  the  plaintiff: 

The  fourth  plea  assumes  that  an  English  court  of  law  cannot 
entertain  an  action  on  the  decree  of  a  colonial  court  of  equity. 
But  in  Henley  v.  Soper  (2)  it  was  decided  that  debt  was  maintain- 
able on  a  decree  of  the  then  Supreme  Court  of  Judicature  in 

(I)  November  10th.     Before    Lord      mud  Wightman,  JJ. 
Denmau,  Ch.  J.,  Williams,  Coleridge  (2)  S  B.  ft  C.  16. 
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Newfoundland,  in  a  suit  between  partners.  In  Russell  v.  Smyth  (i)  Hesdgrson 
it  was  held  that  assumpsit  might  be  maintained  on  a  decreet  made  Henderson. 
by  the  Lords  of  Council  and  Session  in  Edinburgh. 

The  sixth  plea  impeaches  the  propriety  of  the  decision  of  the 
colonial  Court,  which  cannot  be  done  in  this  form. 

The  eighth,  ninth  and  tenth  pleas  allege  a  set-ofif  for  a  debt  due 
from  the  deceased  husband.  But  it  does  not  appear  from  the 
record  that  the  plaintiff  sues  here  in  any  right  but  her  own, 
although  the  husband  is  named. 

Barstowy  contra  : 

As  to  the  fourth  plea.  The  Supreme  Court  is  established  by  a 
statute  of  the  United  Kingdom,  6  Geo.  IV.  c.  67  :  therefore  it  is  not 
like  a  foreign  Court,  but  is  in  the  same  legal  condition  as  the 
Court  of  Chancery  in  Ireland.  The  only  distinction  is  that  the 
appeal  does  not  lie  to  the  same  tribunal  (2).  In  Carpenter  v. 
Thornton  (3)  it  was  held  that  debt  could  not  be  maintained  on  the 
decree  of  an  English  court  of  equity.  In  Henley  v.  Soper  (4)  the 
decree  was  on  the  law  side  of  the  Supreme  Court,  as  appears  by 
the  report  of  the  case  in  Manning  and  Byland's  reports,  where  the 
proceedings  are  set  out,  including  a^./a.  (5). 

(LoBD  Denman,  Ch.  J. :  Sect.  16  of  stat.  5  Geo.  IV.  c.  67,  seems       [  293  ] 
to  give  the  same  execution  there  in  suits  in  equity  as  in  actions 
at  law.) 

The  form  of  compelling  appearance  is  the  same  in  each  case  :  but 
the  clause  does  not  show  that  the  process  of  execution  is  the  same. 
A  dictum  in  Sadler  v.  Robins  (6)  is,  to  a  certain  extent,  in  favour  of 
the  plaintiff.  There  the  High  Court  of  Chancery  in  Jamaica  had 
ordered  money  to  be  paid  after  deducting  therefrom  costs  to  be 
taxed;  and  the  costs  had  not  been  taxed.  Lord  Ellenborouoh 
decided  that  assumpsit  could  not  lie  on  the  decree ;  but  he  said : 
"  Had  the  decree  been  perfected,  I  would  have  given  effect  to  it, 
as  well  as  to  a  judgment  at  common  law."  But  it  appears  from 
HenUy  v.  Soper  (7)  that,  at  one  time,  a  doubt  prevailed  whether 
courts  of  equity  had  the  power  of  enforcing  the  decrees  of  colonial 
courts  of  equity :  that  doubt  is  removed,  in^effect,  by  Hoidditch  v. 

(1)  60  B.  R.  904  ^9  M.  &  W.  810).  (5)  2  Man.  &  Ry.  163,  164. 

(2)  Sect.  20.  (6)  1  Camp.  253. 

(3)  22  R.  R.  299  (3  B.  &  Aid.  52).  (7)  8  B.  &  C.  pp.  19,  20. 

(4)  8  B.  &  C.  16. 

26—2 
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HKNDKB80K    Donegal  (i).    If  any  remedy  lie  in  the  Courts  of  this  country,  His 

HBKDiiwoK.  an  equitable  one. 

As  to  the  sixth  plea.  In  Hotdditch  v.  Donegal  (i)  it  was  held  that 
the  Irish  Court  of  Chancery,  when  called  upon  to  enforce  a  decree 
of  the  English  Court  of  Chancery,  might  inquire  into  its  propriety. 

(Lord  Dbnman,  Ch.  J. :  The  conclusiveness  of  the  proceeding  in 
the  first  Court  seems  to  be  decided  by  Yice-Chancellor  Shadwell, 
in  Maf*tin  v.  NicolU  (2).) 

That  decision  was  disapproved  of  by  Lord  Brougham,  G.  in 
Houlditch  V.  Donegal  (s) :  and  Hamilton  v.  HotighUm  (4)  is  an  earlier 
authority  for  submitting  the  first  proceeding  to  examination  before 
[  *294  ]  acting  upon  it  in  a  ^second.  Now  the  sixth  plea  alleges  that  the 
plaintiff  sued,  in  the  Supreme  Court,  in  right  of  her  husband 
without  showing  herself  entitled  to  represent  him.  A  payment  to 
her  would  be  no  protection  against  a  claim  by  a  rightful  adminis- 
trator of  the  husband.  In  2  Williams  on  Executors,  1501  (Srd  ed.)  (5), 
it  is  laid  down  that,  although  an  administrator  may  file  a  bill  before 
he  has  taken  out  letters  of  administration,  the  bill  must  allege  that 
the  administrator  has  obtained  letters ;  for  which  Humphreys  v. 
Ingledon  (6)  is  referred  to. 

As  to  the  eighth,  ninth  and  tenth  pleas,  the  defendant  relies,  not 
on  a  statutable  set-off,  but  on  the  allowance  which  courts  of  equity 
have  always  made  in  the  case  of  cross  claims.  If  the  Court  takes 
upon  itself  to  give  effect  to  the  decree  of  a  court  of  equity,  it  most 
also  allow  the  equitable  defence. 

(Lord  Dbnman,  Ch.  J. :  That  'defence,  if  good,  was  available  in 
the  colonial  Court) 

The  defendant  had  there  no  locus  standi. 

(Lord  Dbnman,  Ch.  J. :  There  might  be  an  injunction  now.) 

The  cases  on  equitable  set-off  are  commented  upon  in  the  judgment 
of  Lord  CoTTENHAM,  L.  C.  in  Rawson  v.  Samuel  (7).  It  appears  that 
such  a  set-off  will  not  be  allowed  unless  it  arise  on  the  same  trans- 
action as  the  claim,  and  be  ascertained.  Here  the  pleas  do  show 
that  the  cross  claims  occurred  in  the  course  of  the  partnership ;  and 

(1)  87  R.  R.  181  (8  Bligh.  N.  S.  301 ;  (5)  Part  V.  Book  1,  Ch.  2. 
2  CI.  &  F.  470).  (6)  1  P.  Wms.  752. 

(2)  a  Sim.  458.  (7)  54  B.  B.  259,  262  (I  Cr.  &  Ph. 

(3)  SBligh,  N.  S.  atp.  342.  161,  178). 

(4)  21  B.  B.  65(2  Bligb,  169). 
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the  demurrer  admits  the  truth  of  the  cross  claims.  '  If  the  plaintiff    Hendebson 
can  clothe  herself  with   the   representative    character,   then   the    hkkdkrsok. 
defendant  is  entitled  to  set  off  a  claim  to  which,  in  that  character, 
she  would  be  liable. 

Sir  W.  W.  FoUett,  Solicitor-General,  in  reply :  [  295  ] 

As  to  the  first  plea:  it  is  not  clear  that  a  court  of  equity  here 
would  enforce  such  a  decree  as  this.  It  should  seem  that  the 
English  court  of  equity  would  interfere  only  where  the  decree  of 
the  colonial  Court  ordered  something  to  be  done  for  which  equity 
alone  could  provide,  as  in  Houlditch  v.  Donegal  (i).  It  is  said  that 
Henley  v.  Soper  (2)  was  a  case  on  the  law  side  of  the  Newfoundland 
Court :  if  so,  the  law  there  differs  from  the  law  of  this  country  ;  for 
the  claim  was  on  a  partnership  account. 

As  to  the  sixth  plea:  whatever  defence  there  is  should  be  a 
defence  which  is  good  by  the  law  of  the  country  where  the  original 
proceeding  takes  place.  The  principle  is  correctly  laid  down  in 
PhiUipg  V.  Hunter  (3).  The  proper  form  of  investing  a  party  with 
representative  rights  may  differ  in  the  two  countries:  the  very 
distinction  between  representative  and  individual  rights  may  be 
unknown  to  the  colonial  tribunal.  Even  if  the  decree  could  be  . 
impeached,  the  plea  ought  to  show  that  the  defects  alleged  therein 
are  fatal  by  the  law  of  Newfoundland. 

As  to  the  pleas  of  set-off.     If  there  be  a  set-off  raising  an  equity 

here,  the  proper  course  would  be  to  apply  for  an  injunction :  that 

was  done  in  Martin  v.  Nicclls  (4).     At  any  rate,  it  should  appear 

that  the  law  of  Newfoundland  allows  the  set-off  here  claimed.     As 

far   as   this   record   is    concerned,  the  plaintiff  sues  in   her  own 

right ;  and  no  set-off  for  a  debt  due  from  her  husband  is  good  as 

against  her. 

Ciu\  adv.  vtdt. 

LoBB    Dbnman,   Ch.  J.,  in   this   Term  (May  dlst),  delivered   the       [  2ii6  ] 
judgment  of  the  Court  : 

This  was  an  action  brought  on  a  decree  of  the  equity  side  of 
the  Supreme  Court  of  Newfoundland,  to  recover  the  sum  of 
8,883{.  68.  8(i.,  awarded  thereby  to  be  paid  by  the  defendant  to 
the  plaintiff. 

This  statement  requires  us  to  decide  the  general  question  whether 

(1)  37  B.  E.  181  (8  Bligh,  N.  S.  301 :  (3)  2  R.  E.  353  (2  H,  Bl.  402,  410). 
2  01.  &  F.  470).                                                (4)  3  Sim.  458. 

(2)  8  B.  &  C.  16. 
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Hendebson  8uch  action  can  be  maintained ;  the  obje::tion  being  that  a  decree 
BBND1EB80K.  ^^^'  payment  of  money  by  a  court  of  equity  is  not  a  dec  aration  that 
the  plaintiff  has  any  legal  right  to  the  money,  but  only  that,  upon 
certain  views  peculiar  to  that  Court,  the  payment  ought  to  be  made. 
On  a  former  occasion,  this  objection  was  strongly  felt  by  two 
of  our  most  experienced  lawyers,  Bayley  and  HoiaROTD,  JJ.,  who 
thought  also  that  no  promise  to  pay  could  be  implied  from  a  decree 
in  invitum  ;  Lord  Temterden  and  Best,  J.  acquiesced ;  the  case 
{Caiyenter  v.  Thornton  (i)  )  being  that  of  a  decree,  by  the  Vice- 
chancellor  OF  Enoland,  for  the  payment  of  money  which  appeared 
to  be  made  on  equitable  obligations  only.  On  the  other  hand, 
Lord  Ellenborouoh's  opinion  is  clear,  in  Sadler  v.  liobins  (2),  that 
he  ought  to  give  the  same  effect  to  a  decree  of  a  foreign  Court  of 
Chancery  as  to  a  judgment  at  common  law.  We  have  also  a 
decision  in  Henley  v.  Soper  (3),  where  the  decree  of  a  colonial  Court 
of  Chancer}'  in  a  partnership  suit,  which  resulted  in  a  clear  balance 
due  from  the  one  to  the  other,  was  held  to  support  an  action  of 
debt  for  that  balance.  There  Lord  Tenterden  does  not  appear 
to  be  entirely  satisfied  with  the  case  of  Carpenter  v.  Thornton  (i). 
[*297]  *Bayley,  J.  attempts  to  distinguish  it  in  a  manner  not  very 
•  satisfactor}'.  Holroyd,  J.  says  that  he  should  have  felt  much 
doubt,  but  for  Lord  Ellenborouoh's  dictum  \n  Sadler  v.  Rolnn^{2). 
LiTTLEDALE,  J.  saw  HO  objectiou  to  giving  full  effect  to  the  decree. 
This  latter  case  was  in  some  degree  impugned  at  the  Bar,  because 
part  of  the  reasoning  of  Lord  Tenterden  is  at  variance  with  what 
has  been  more  recently  decided  in  the  House  of  Lords.  He  thought 
it  necessary  for  a  court  of  law  to  act  on  the  decree,  because  he 
believed  that  our  Court  of  Chancery  would  decline  to  enforce  it : 
but  such  is  not  the  law ;  for  the  House  of  Lords  has  decided  th&t 
the  Irish  Chancery  ought  to  entertain  a  bill  founded  on  the  decree 
of  the  English  Court  of  Chancery,  for  the  purpose  of  giving  effect 
to  it  in  regard  to  Irish  property :  Houlditeh  v.  Donegal  (4).  But  we 
do  not  think  Lord  Tenterden's  general  reasoning  destroyed  by  the 
failure  of  that  argument.  The  power  of  the  Court  of  Chancer)- 
may  exist  without  excluding  that  of  other  Courts  capable  of  giving 
a  remedy  as  complete  and  much  more  expeditious.  The  decrees  of 
foreign  courts  of  equity  may  indeed,  in  some  instances,  be  enforce- 
able nowhere  but  in  courts  of  equity,  because  they  may  involve 

(1)  22  R  R.  299  (.S  B.  &  Aid.  02;.  (4)  37  R.  R.  181  (8  Bligh.  N.  S.  301  ; 

(2)  1  Camp.  263.  2  CI.  &  F.  470). 

(3)  8  B.  &  C.  16. 
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collateral  and  provisional  matters  to  which  a  court  of  law  can  give    Hbndkrson 
no  e£Fect ;  but  this  is  otherwise  where  the  Chancery  suit  terminates    Henderson. 
in  the  simple  result  of  ascertaining  a  clear  balance,  and  an  uncon- 
ditional decree  that  an  individual  must  pay  it.     The  circumstances 
by  which  the  Court  arrives  at  that  conclusion  do  not  affect  the  right 
of  suing  in  a  court  of  law,  which  grows  out  of  the  legal  duty  to  pay. 
An  award  to  pay  money,  made  under  a  submission  to  a  reference, 
may  possibly  be  founded  exclusively  *on  equitable  considerations ;       [  ^298  ] 
but  the  parties  bound  to  perform  it  owe  the  money.     We  cannot 
think  that  their  previous  consent  to  be  so  bound  makes  a  stronger 
obligation  than  that  of  every  subject  of  the  State  to  perform  the 
duties  imposed  on  him  by   a  court  of  justice,   exercising  lawful 
jurisdiction  over  him.     A  judgment  for  unliquidated  damages  in 
respect  to  an  action  of  tort  is  equally  in  inritum,  and  may  equally 
be  said  to  form  no  debt  till  the  Court  has  adjudged  to  the  plaintiff 
his  damages  :  but,  when  so  adjusted,  they  are  recoverable  as  a  debt. 
Several  pleas  were  pleaded  to  show  that  the  defendant  had  not 
had  justice  done  him  in  the  Court  of  Chancery  at  Newfoundland. 
This  is  never  to  be  presumed ;  but  the  contrary  principle  holds, 
unless  we  see  in  the  clearest  light  ihat  the  foreign  law,  or  at  least 
some  part  of  the  proceedings  of  the  foreign  Court,  are  repugnant  to 
natural  justice :  and  this  has  been  often  made  the  subject  of  inquiry 
in  our  Courts.     But  it  steers  clear  of  an  inquiry  into  the  merits  of 
the  case  upon  the  facts  found  :  for  whatever  constituted  a  defence 
in  that  Court  ought  to  have  been  pleaded  there;  an  observation 
which  disposes  of  all  the  special  pleas,  not  only  those  which  rely 
on  the  want  of  a  representative  title  in  the  plaintiff  though  she 
sued  in  a  representative  right,  but  also  the  pleas  of  set-off.     For 
these  last,  as  the  parties  stand  described  on  this  record,  are  clearly 
unavailing :   the  plaintiff  is  suing  in  her  own  right  on  a  decree 
obtained  in  her  own  right :  the  set-off  can  only  be  maintained  on 
the  ground  of  an  alleged  defect  in  the  plaintiff's  title  in  the  former 
suit,  which  ought  to  have  been  made  the  ground  of  defence  there. 
If  that  suit  was  well  decided,  which  we  must  now  take  it  to  have 
been,  these  pleas  are  *bad.     This  is  by  no  means  inconsistent  with       [  *299  ] 
Smith  V.  NicoUs  (i),  where  the  Court  of  Common  Pleas  held  that  the 
plea  of  judgment  recovered  in  a  colonial  Court,  not  of  record,  in 
the  defendant's  absence,  followed  by  no  execution,  was  not  a  bar  to 
the  plaintiff's  recovering  for  the  same  cause  of  action  in  our  Courts. 
But  no  opinion  was  intimated  that  the  question  decided  by  the 
(1)  50  E.  B.  658  (5  Bing,  N.  G.  208). 
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Hesdbrsok  colonial  Court  between  parties  properly  brought  before  it  was  open 
Hendekson.  to  examination  in  an  action  brought  on  its  judgment  here.  Circum- 
stances may  indeed  eidst  which  would  render  it  unconscientious 
and  inequitable  to  claim  the  sum  which  the  Court  has  decre^  to 
be  paid.  But  the  same  might  be  true  of  any  sum  recovered  by 
the  judgment  of  the  highest  Com*t,  or  of  any  debt  whatever.  In 
such  case  the  remedy  is  by  a  proper  application  to  the  Court  of 
Chancery,  which  has  ample  means  of  preventing  the  wrong  from 
being  effected  by  the  iniquitous  enforcement  of  a  legal  right. 

We  do  not  find  it  necessary  to  weigh  the  opinion  of  this  Court  in 
Carpenter  v.  Thornton  (i)  against  that  in  Henley  v.  Soper  (2),  or 
decide  that  an  action  will,  under  any  circumstances,  lie  in  this 
Court  on  a  decree  of  the  High  Court  of  Chancery.  That  point  may 
perhaps  still  be  open  to  fuller  consideration  when  the  question  is 
raised.  But  we  agree  with  Lord  Ellenborough's  opinion  in  Sadler 
v.  Ilobinsis),  and  observe  with  satisfaction  that  the  Court  of 
Exchequer  (in  Russell  v.  Smyth  (4))  acted  in  conformity  with  our 
present  decision,  which  is  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


1844.  KEIR   V.   F.   LEEMAN  and   PEARSON  (5). 

Jum27.  ^q  q  q  308—322 ;  S.  C.  13  L.  J.  Q.  B.  359 ;  8  Jur.  824.) 

[  308  ]  The  law  will  permit  a  compromise  of  any  offence,  though  made  the  sub- 

ject of  a  criminal  prosecution,  for  which  offence  the  injured  par.^  might 
recover  damages  in  an  action ;  but,  if  the  offence  is  of  a  public  nature,  no 
agreement  can  be  valid  that  is  founded  on  the  consideration  of  stifling 
a  prosecution  for  it. 

Therefore,  although  the  party  injured  may  lawfully  compromise  an 
indictment  for  a  common  assault,  an  agreement  to  pay  the  costs  of  a  pro- 
secution for  assault  on  plaintiff  and  riot,  and  of  an  action  for  wrongful  levy 
under  &Ji,  /a.,  which  agi-eement  was  founded  partly  on  compromise  of  the 
prosecution,  and  partly  on  an  undertaking  to  withdraw  the  execution  imder 
they?,  /ti.,  is  altogether  invalid,  as  grounded  on  an  illegal  consideration. 

Although  the  compromise  of  the  prosecution  was  entered  into  with  the 
leave  of  the  Judge  before  whom  the  indictment  came  on  for  trial. 

Assumpsit.     The  declaration  stated  that,  before  the  making  of 
the  promise  of  the  defendants,  George  Emmitt  was  indebted  to 

^1)  '21  U.  H.  299  (3  I].  &  Aid.  52).  L.  J.  M.   C.    112;  Flower  y.  SadUir 

(2)  8  B.  c^  C.  16.  (1882)    10   Q.   B.    D.   573;      WifidhiH 

['A  1  Camp.  253.  Local  Board  v.  Vint  (1890)   45  Ch.  D. 

^4)  GO  R.  K.  904  (9  M.  &  W.  810).  351,    59    L.   J.    Ch.    508;    Jones    r. 

(.*))  AfiPd.  in  Exch.  Ch.  9  Q.  B.  371,  Merionethshire.  Building  Society  [1892] 

l/i  L.  J.  Q.  B.  360 ;  foil.  Bowlings  v.  1  Ch.  163,  61  L.  J.  Ch.  188,  C.  A. 

Coal  Cvn6Hiners\Assodatwn  (1874)  43 
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plaintiff  in  150Z.,  for  the  recovery  of  which  plaintiff  had  brought        Kkir 
an  action  in  the  Queen's  Bench,  and  by  the  judgment  of  the  Court      lebman. 
recovered  his  damages,  &c.,  and  thereupon,  &c.,  sued  out  a  writ  of 
iL  Ja,  directed   &c.  (setting  out  the  writ) ;  which  writ  was  duly 
indorsed  &c.,  and  was  delivered  &c. ;  by  virtue  of  which  writ  the 
sheriflf  had  made  his  warrant  in  writing,  directed  &c.  (setting  out 
the   warrant) ;  which  warrant  was  delivered  to  one  Acton  to  be 
executed  &c. ;  and  thereupon,  by  virtue  of  the  warrant  and  writ, 
Acton  had  entered  upon  a  farm  and  into  a  messuage  and  dwelling- 
house  of  George  Emmitt,  situate  &c.,  and  had  seized  &c.,  and, 
Acton  BO  being  in  possession,  one  William  Emmitt,  claiming  title 
to  the  farm,  messuage,  dwelling-house,  goods  and  chattels,  crops 
and  effects,  as  his  own  property,  had,  together  with  divers  other 
persons,  to  wit  George  Emmitt  and  five  others  (naming  them), 
assaulted  Acton  and  his  followers  and  assistants,  and  forcibly  and 
violently  ejected  and  expelled  him  *and  his  followers  and  assistants       [  ♦309  ] 
from  the  messuage  and  dwelling-house,  and  from  the  possession  of 
divers  of  the  goods  and  chattels  so  seized  and  taken,  and  had  kept 
and  detained  the  same  in  the  dwelling-house,  and,  by  means  of 
shutting  the  outer  door,  excluded  Acton  from  the  dwelling-house, 
and   from  the  possession  of  the  goods  and  chattels  so  kept  and 
detained,  until  Acton,  in  order  to  retake  possession  by  virtue  of  the 
warrant,  had  necessarily  and  unavoidably  a  little  broken  the  outer 
door,  and  had  thereby  re-entered  and  retaken  the  goods  and  chattels 
ill  the  dwelling-house  being  so  kept  and  detained.     That  thereupon 
afterwards,  and  before  the  making  of  the  promise  &c.,  William 
Emmitt  had  commenced  an  action  of  trespass  in  Q.  B.  against  the 
sheriff  and  Acton  for  the  said  entry  into  the  messuage  and  dwelling- 
house,  and  the  said  seizing  &c. ;  and  the  sheriff  &c.  appeared  and 
pleaded  certain  pleas  (particularising  them),  which  led  to  certain 
issues  (describing  them) ;  and  thereupon  the  issues  had  come  on 
10  be  tried  at  the  Summer  Assizes  for  Yorkshire,  a.d.  1842 ;  and, 
upon  the  trial,  William  Emmitt  had   set  up  an  assignment  by 
George  Emmitt  of  all  his  estates  and  effects  to  trustees,  by  whose 
transfer  and  conveyance  to  him,  William  Emmitt,  he  claimed  title 
to  the  same ;  but  it  was  insisted  by  the  sheriff  and  Acton,  at  the 
trial,  that  the  assignment  was  not  bond  fide  but  fraudulent  and 
void.     That,  the  question  having  been  left  to  the  jury,  their  verdict 
jnst  before  the  making  of  the  promise  by  the  now  defendants  had 
been  returned  for  William  Emmitt  on  the  first  issue  (Not  guilty), 
and  the  sheriff  &c.  on  the  other  issues.     That,  after  the  entry  of 
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Eeib  Acton  into  the  messuage  and  dwelling-house,  and  the  assaulting, 
Leeman.  ejecting,  expelling  and  excluding  &c.  (bj  the  parties  above  stated). 
[  •810  ]  *and  before  the  making  of  the  promise  by  the  now  defendants,  a 
certain  indictment  against  William  Emmitt,  George  Emmitt,  and 
&c.  (five  others,  naming  them),  for  riotously  assembling  to  disturb 
the  peace,  and  for  assaulting  Acton  and  his  followers  &c.  on  the 
occasion  &c.  (above  mentioned),  had  been  preferred  by  the  now 
plaintiff  by  his  attorney  &c. ;  and  the  indictment,  having  been 
found  at  the  Yorkshire  Lent  Assizes,  a.d.  1842,  stood  for  trial  at 
the  said  Summer  Assizes  for  the  said  county ;  and  the  prosecator 
was  then  and  there,  after  the  trial  and  verdict  in  the  said  cause, 
and  at  the  time  of  the  making  the  promise  &c.,  about  to  proceed 
further  on  such  indictment,  and  to  try  the  same,  and  adduce  and 
offe^:  evidence  in  support  thereof.  That,  before  and  at  the  time  of 
the  making  the  promise  by  the  defendants,  the  sheriff  and  bis 
bailiff  were  and  had  been  and  continued  in  possession  of  the  crops 
and  effects  so  seized  as  aforesaid  &c.,  by  virtue  of  the  warrant  and 
execution  &c. ;  and,  subject  to  the  said  execution,  and  possession 
thereby,  the  said  William  Emmitt  was  and  had  been  and  continued 
in  possession  of  the  same ;  and  divers  costs  and  charges  had,  before 
and  at  the  time  of  the  making  of  the  promise  by  the  defendants, 
been  incurred  in  and  about  the  seizing  and  remaining  in  possession 
&c. ;  and  a  large  balance  of  the  costs  and  charges  and  of  the 
principal  money,  damages  and  costs  recovered  against  George 
Emmitt  remained  unsatisfied  &c.  That,  before  and  at  the  time 
of  the  promise  by  the  now  defendants,  the  action  by  William 
Emmitt  against  the  sheriff  <&c.  had  been  and  was  defended  by  &c. 
as  the  attorney  therein  in  the  name  of  the  sheriff  and  bailiff,  bat 
under  the  indemnity,  and  on  the  retainer,  and  at  the  costs  and 

[  ♦311  ]  expenses,  of  the  now  plaintiff;  and  divers  large  costs  *and  charges 
had  been  incurred  and  were  due  to  such  attorney  about  the  defence 
of  the  last-mentioned  suit.  That,  before  and  at  the  time  of  the 
promises  by  the  now  defendants,  the  said  prosecution  and  indict 
ment  had  been  preferred  and  conducted  by  the  said  attorney  on 
the  retainer  and  at  the  costs  and  expenses  of  the  now  plaintiff, 
and  divers  large  costs  and  expenses  had  been  and  were  incurred 
and  were  due  to  the  attorney  in  and  about  the  said  prosecutiou  t!i:c. 
for  the  said  riot  and  assault,  of  all  which  several  premises  kc, 
(notice  to  defendants).  And  thereupon  afterwards,  to  wit  on  &c.,  in 
consideration  that  the  prosecutor  (to  wit  the  now  plaintiff)  of  the 
indictment  against   George  Emmitt  and   others   (naming  them) 
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would,  to  wit  at  the  reqaest  of  the  defendants,  not  proceed  further        keib 
on  such  indictment,  and  of  the  Sheriff  of  Yorkshire  withdrawing,      lekman. 
ix)  wit  by  and  with  the  consent  and  direction  of  the  now  plaintiff  at 
the  request  of  the  now  defendants,  from  the  possession  of  the  crops 
and  effects  at  the  farm  under  an  execution  against  George  Emmitt 
at  the  suit  of  the  now  plaintiff,  the  now  defendants  undertook  and 
promised  the  plaintiff  to  pay  him,  on  or  before  the  last  day  of 
Michaelmas  Term  next  thereafter,  the  balance  of   the  principal 
money  and  costs  then  remaining  unsatisfied  in  the  original  cause, 
to  wit  Keir  v.  George  Emviitt,  and  the  balance  of  costs  and  charges 
incurred  in  and  about  the  execution  of  the  warrant  of  Ji.  fa.  issued 
in  the  same  cause.     And  the  now  plaintiff  avers  that,  confiding  in 
the  promise  &c.,  the  prosecutor  of  the  indictment,  to  wit  the  now 
plaintiff,  did  not  proceed  further  on  such  indictment;  and  that 
afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  at  the  said 
Summer  Assizes  and  Sessions  of  oyer  and  terminer  &c.,  then  holden 
for  the  *county  of  York  &c.,  before  &c.,  in  and  for  the  said  county,       [  •312  ] 
the  said  prosecutor  of  the  indictment  did,  by  and  with  the  assent 
of  the  said  Acton  and  his  followers  and  assistants,  instruct  counsel 
to  inform,  and  by  such  counsel  did  inform,  the  said  justices  so 
assigned  <&c.,  in  open  Court,  at  the  said  Assizes  and  Sessions,  of 
and  concerning  the  premises,  and  did  then  and  there,  by  and  with 
the  assent  and  leave  of  the  Court,  thereupon  forbear  to  proceed 
further  and  to  offer  any  evidence  upon  the  said  indictment ;  and 
thereupon  the  said  persons  so  indicted  &c.  were  in  due  form  of  law 
by  a  jury  of   the  said  county  acquitted  of  the  premises  in  the 
mdictment  charged  upon  them ;  of  which  &c.  (notice  to  defendants). 
And  the  plaintiff  avers  that  he,  confiding  &c.,  did  forthwith  with- 
draw the  said  execution,  to  wit  the  writ  and  warrant  against  George 
Emmitt,  and  gave  notice  to  the  Sheriff  of  Yorkshire  and  his  bailiffs 
to  withdraw,  and  they  immediately  did  withdraw,  from  the  possession 
of  the  crops  &c. ;  of  which  &c.  j[notice  to  defendants).     That  the 
balance  of  the  principal  money  and  costs   so  recovered    &c.,   at 
the  time  of  the  making  the  promise  by  the  defendants  remaining 
unsatisfied,  amounted  to  842.  1 28.,  of  which  &c.  (notice) ;  and  that 
the  balance  of  the  costs  and  charges  of  the  execution,  unsatisfied 
at  the  time  of   the  defendants'  promise,  was  682.  lis.  lid. ;  of 
which  defendants  had  notice,  and  were  requested  to  pay  the  several 
sums  dec. :  yet  they  had  disregarded  their  promise,  and  had  not 
paid  &c. ;  whereby  the  plaintiff  had  lost  the  balance  of  the  principal 
money  and  costs  recovered  against  George  Emmitt,  and  had  become 


396  1844.     Q.  B.     6  Q.  B.  312—314.  >^ 

Kkib        liable  to  pay  and  had  paid  the  balance  of  the  costs  and  chargea 
Lbkm AN.      incurred  in  and  about  the  execution  of  the  warrant. 
[  313  ]  The  second  count,  after  setting  out  the  same  matters  as  the  first, 

and  the  same  consideration  for  the  promise  of  the  defendants, 
alleged  the  promise  of  the  defendants  to  be  to  pay  the  attorney  the 
costs,  as  between  attorney  and  client,  of  the  defendants  in  the  suit 
of  Emviitt  V.  Wentivorth  and  Acton  (the  sheriff  and  his  bailiff),  and 
concluded  with  similar  averments  and  breach. 

The  third  count  laid  the  same  consideration  for  the  promise, 
but  stated  the  promise  to  be  to  pay  the  attorney  the  costs  as 
between  attorney  and  client  of  the  prosecution  against  George 
Emmitt  and  others  for  riot  and  assault,  with  similar  avermente 
and  breach. 

The  defendants  pleaded  several  pleas ;  the  second  of  which, 
pleaded  to  the  first  count  of  the  declaration,  set  out  the  indictment, 
which,  in  fifteen  counts,  charged  the  parties  indicted  with  riot  and 
assault,  assault  on  a  sheriff's  officer  in  the  execution  of  his  dotv, 
assaults  upon  persons  then  acting  in  aid  of  a  peace  ofiScer  in  the 
due  execution  of  his  duty,  with  intent  to  resist  the  apprehension 
of  the  then  defendants  for  an  offence  for  which  they  were  liable 
to  be  apprehended  (to  wit  for  having  riotously  assembled  and 
assaulted  &c.),  riotous  assemblies  and  assaults,  a  riot  and  assault 
with  intent  to  prevent  the  apprehension  of  the  then  defendants  for 
an  offence  &c.,  riotous  assemblies,  and  common  assaults.  The  pies 
concluded  :  **  and  so  the  defendants  say  that  the  said  consideration 
for  the  said  supposed  promise  in  the  said  first  count  mentioned  was 
and  is  illegal,  and  such  supposed  promise  was  and  is  wholly  null 
and  void."  Verification.  The  fourth  and  eighth  pleas,  pleaded 
respectively  to  the  second  and  third  counts,  were,  that  the  indictment 
in  these  counts  respectively  mentioned  was  similar  to  that  set  oat 
[  *3H  ]  in  the  first  *plea,  and  that  therefore  the  consideration  for  the 
supposed  promise  was  illegal  and  null  and  void :  conclading  with 
verifications. 

Demurrer  to  all  the  pleas.     Joinder. 

The  points  for  argument  stated  by  the  plaintiff  were,  that  the 
pleas  contain  no  answer  to  the  declaration,  nor  show  any  cause 
why  the  consideration  for  the  promise  in  the  respective  counts  is, 
by  the  common  law  or  by  statute,  illegal,  and  the  promise  null 
and  void;  that  neither  the  offence  stated  in  the  counts  to  have 
been  committed,  nor  the  indictment  stated  therein  to  have  been 
piclerred,  and  set  out  in  the  x^leas,  are  of  such  a  nature  as  to  make 
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:he  consideration  of  the  plaintiffs  not  proceeding  further  in  the        Kbir 
ndictment  an  illegal  consideration  for  the  promises,  it  being  averred      lkbmak. 
m  the  counts,  and  not  denied  by  the  pleas,  that  the  not  proceeding 
further  in  the  indictment  was  by  the  assent  and  leave  of  the  Court, 
obtained  after  the  justices  there  had  been  informed  of  the  premises 
in  those  counts  respectively  stated :  that  it  is  not  averred  by  the 
pleas,  nor  does  it  appear  by  the  counts,  that  it  was  legally  or 
morally   the  duty  of  the  plaintiff,   or  that  he    was   under  any 
obligation     of     recognizance,   svirpcena  or    otherwise,   to   proceed 
further  on  the  indictment,  or  that  his  testimony  was  required,  or 
could  be  used,  in  any  such  further  proceeding,  or  that  he  had  any 
connexion  with  the  offence,  or  the  prosecution,  except  that  it  was 
conducted  at  his  expense,  and  that  the  consideration  of  such  a 
prosecution  not  proceeding  was  not  an  illegal  consideration :  that, 
if  the  consideration  of  the  plaintiff  not  proceeding  further  in  the 
indictment  be  insufficient,  it  is  only  part    of    the  consideration 
averred,  and  that  the  residue,  namely  the  withdrawing  the  Ji.  fa,^ 
^is  sufficient  to  support  the  promise  laid  in  each  of  the  counts ;       [  *315  ] 
that  the  consideration  may  be  divisible,  and  that  part,  if  insufficient, 
namely  the  not  proceeding  further  in  the  indictment,  may  be  applied 
only  to  the  promise  in  the  last  count,  namely  to  pay  the  costs 
of  that  prosecution ;  and  that  the  sufficient  part  of  the  considera- 
tion, namely  the  withdrawing  the  execution,  may  be  applied  to  the 
promises  in  the  other  two  counts,  namely  to  pay  the  debt  and  costs 
in  the  action  in  which  the  execution  issued,  and  the  costs  in  the 
action  arising  from  the  levy. 

The  defendants'  points  were,  that  the  considerations  for  the 
promises  in  the  declaration  (as  appearing  upon  the  declaration  and 
pleas)  are  illegal,  and  the  contracts  illegal  and  void. 

The  demurrer  was  argued,  in  last  Term  (i),  by  Bliss  for  the 
plaintiff,  and  Kelly ^  contra.  The  course  of  the  argument  and  the 
points  decided  will  appear  sufficiently  from  the  judgment  of  the 
Court.  The  following  authorities,  in  addition  to  those  noticed  in  the 
judgment,  were  referred  to :  Rex  v.  Cotesbatch  {2),Nerot  v.  Wallace  (s). 
Garth  v.  Earnshaw  {4) ,  Evans  v.  Jones  (fi),  Harvey  v.  Morgan  {6), 

(1)  May  28th.  Before  Lord  Den-  (6)  2  Stark.  N.  P.  C.  17.  See  also 
man,  Gk  J.,  Patteson,  Williams  and  Kirwan  v.  Goodman ^  9  Dowl.  P.  C. 
Coleridge,  JJ.  330;  Horton  v.  Benson,  Freem.  C.  B. 

(2)  2  Dowl.  &  Ey.  26o.  204  ;  Beg.  v.  Gore,  8  Dowl.  P.  C.  102  ; 

(3)  3  T.  E.  17.  Blanchard  v.  Lilly,  9  East,  497  ;  Bt^x 

(4)  3  Y.  &  C.  584.  V.  Moate,  37  E.  E.  421   (3  B.  &  Ad. 

(5)  52  B.  B.  Wo  (5  M.  &  W.  77).  237) ;  stat.  18  Eliz.  c.  5. 
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Kkir        Harrington  v.  Kloprogge(i),  1  Story  on  Equity,   8.  294  (p.  298, 
Lbemah.      8rd  ed.),  Chitty  on  Contracts,  674,  3rd  ed.,  4  Blackst.  Comm. 
363  (2). 

Cur.  adv.  ndt, 

[  316  ]  Lord  Dbnman,  Ch.  J.,  in  this  vacation  (June  27th),  delivered  the 
judgment  of  the  Court.  His  Lordship,  after  stating  the 
substance  of  the  declaration,  proceeded  as  follows : 

The  plea  set  out  the  indictment,  and  averred  the  illegality  of 
such  an  agreement.  The  plaintiff  demurred ;  and  the  general 
doctrine  was  largely  discussed  before  us. 

The  principle  of  law  is  laid  down  by  Wilmot,  Ch.  J.,  in  CiMin$  v. 
Blantem  (3),  that  a  contract  to  withdraw  a  prosecution  for  perjurr, 
and  consent  to  give  no  evidence  against  the  accused,  is  founded  on 
an  unlawful  consideration  and  void. 

On  the  soundness  of  this  decision  no  doubt  can  be  entertained, 
whether  the  party  accused  were  innocent  or  guilty  of  the  crime 
charged.  If  innocent,  the  law  was  abused  for  the  purpose  of 
extortion ;  if  guilty,  the  law  was  eluded  by  a  corrupt  compromise, 
screening  the  criminal  for  a  bribe. 

An  early  case  occurs  before  Lord  Talbot,  Johnson  v.  Ogilby  (4). 
A  bill  was  filed  to  compel  performance  of  an  agreement  topav 
money  and  assign  property  in  consideration,  among  other  things. 
of  dropping  an  indictment  for  a  cheat  of  a  peculiar  character.  A 
female,  who  had  agreed  to  levy  a  fine  and  suffer  a  recovery  of  some 
houses  to  the  use  of  plaintiff,  afterwards  pretended  that  she  was 
[  ♦317  ]  married  at  the  time  of  the  agreement,  and  *pleaded  her  marriage 
to  the  bill.  The  plaintiff  then  indicted  her  for  a  cheat ;  and,  when 
the  indictment  was  ready  for  trial,  the  parties  entered  into  this 
compromise.  The  principal  question  argued  was  whether  the 
attorney's  signature  bound  him  personally.  But  the  reporter  says: 
'*  Then  the  Lord  Chancellor  started  another  point,  (viz.)  that  this 
was  a  criminal  prosecution ;  and  the  agreement  being  to  stiile  a 
criminal  prosecution,  was  therefore  not  to  be  executed  in  equity. 
To  which  I  answered,"  (says  Mr.  Williams)  "  that  it  was  true,  in 

(1)  Note  [a)  to  Falmef*  v.  Bate,  23  and  that  the  prosecutor  had  b«n 
B.  R.  535  (2  Brod.  &  B.  678).  bound  over  to    prosecute,   or  was  ft 

(2)  Bliss  also  argued  that  the  pleas  party  grieved,  or  was  a  person  who 
ought  to  have  contained  all  the  aver-  could  have  given  evidence  in  suppoit 
ments  that  would  have  been  necessary  of  the  prosecution. 

in  an  indictment  for  compounding  an  (3)  2  Wils.  341,  349.     See  1  Smith, 

offence,  and  were  bad  for  not  averring      L.  C.  154. 

that  any  offence  had  been  committed         (4)  3  P.  Wms.  277. 
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the  caee  of  a  prosecution  for  felony,  an  agreement  to  stifle  such  a  Kbir 
prosecution  was  not  lawful ;  but  where  the  indictment  was  for  a  leeLak. 
fraud,  and  the  party  wronged  by  the  fraud  came  to  an  agreement 
to  be  satisfied  for  such  injury,  (as  in  conscience  he  ought  to  be) 
this  was  lawful,  matters  of  fraud  being  cognizable  and  relievable  as 
well  in  equity  as  at  law :  wherefore  this  objection  was  no  further 
insisted  on." 

This  reason  is  not,  perhaps,  very  satisfactory ;  nor  did  this  point 
apparently  receive  much  consideration.  It  occurred  in  1734 : 
Collins  V.  Blantem  (i)  in  1767. 

The  doctrine  was  several  times  discussed  before  Lord  Kenyon. 

In  Mr.  Kyd's  Treatise  on  Awards,  two  of  his  decisions  are 
reported.  In  1795,  an  indictment  against  Lord  Falkland,  John 
King  and  another  (2),  for  a  conspiracy  to  cheat  Mr.  Phillips  by  a 
false  representation  of  the  ownership  of  certain  estates  on  which  he 
advanced  money,  and  also  indictments  for  perjury,  were  called  on  for 
trial  at  Nisi  Prius  :  the  defendants  were  acquitted  on  the  first,  and 
(it  should  appear)  not  on  the  merits;  after  *  which  an  order  was  [  *3i8] 
made  at  Nisi  Prius  for  referring  to  arbitration  all  the  matters  in 
difference  between  the  prosecutor  and  the  defendants  in  the  said 
indictments.  This  was  done  with  the  acquiescence  of  Lord  Kenyon. 
Mr.  Kyd  remarks  on  this  proceeding  as  inconsistent  with  what  the 
same  Judge  had  done  in  Rex  v.  Coainbs  (3)  and  Rex  v.  Rant  (a)> 
where  cross  bills  of  indictment  for  riot  and  assault  had  been 
preferred  and  submitted  to  arbitration ;  in  which  case  the  counsel 
''  had  hardly  stated  the  fact  of  the  submission  by  bond,  when  the 
Court  expressed  a  considerable  degree  of  surprise  that  a  criminal 
prosecution  should  be  so  submitted;  they  observed  that  it  was 
usual  indeed  in  prosecutions  of  this  kind,  before  a  verdict  was  given, 
or  after  verdict  of  conviction,  and  before  sentence,  for  the  parties 
to  talk  together  by  the  recommendation  of  the  Court,  and  if  they 
agreed,  the  Court  set  a  nominal  fine  ;  but  the  whole  was  done  under 
the  inspection  of  the  Court,  and  their  sentence  formally  followed." 

In  FaUowes  v.  Taylor  (4)  the  magistrates  had  directed  prosecutions 
for  a  public  nuisance  in  a  river ;  the  plaintiff  by  their  order  had 
prepared  bills  of  indictment  against  the  defendant,  who,  in  order  to 
avoid  the  expense  of  the  indictment,  entered  into  the  bond  on  which 
the  action  was  brought,  to  remove  the  nuisance.   Lord  Kenyon,  Ch .  J. 

(1)  2  Wils.  341.  on  Awards,  48.  note  (1),  2nd  ed. 

(•2)  Rex  V.  Lord  Falkland,  Kyd  on  (3)  Kyd  on  Awards,  64,  2nd  ed. 

Awaids,  66,  2nd  ed.    Cited  in  Watson  (4)  7  T.  B.  475. 
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Keib  and  Lawbekcb,  J.  clearly  held  this  to  be  a  lawful  consideration  for 
Lkbitak.      ^he  bond. 

In  Drage  v.  Ibberson  (i)  Lord  Eenyon  said  *'  that  he  should 
adhere  to  the  class  of  cases  which  held,  that  the  consideration 
being  the  settling  of  a  misdemeanor,  might  be  good  in  law/*  and 
[  •319  ]  nonsuited  the  plaintiff,  who  had  *brought  trover  for  a  promissory 
note  given  by  himself  to  compromise  a  charge.  The  facts  of  the 
case  are  not  very  intelligible;  but  the  caution  with  which  that 
learned  Judge  expressed  himself  is  worthy  of  observation. 

In  Pool  V.  Bousfield  (2)  (1807)  an  agreement  had  been  between 
the  plaintiff  and  defendant  to  discharge  the  latter  from  liability  on 
a  bill  of  exchange,  as  an  inducement  not  to  move  the  Court  for 
the  defendant  to  answer  the  matters  of  an  affidavit.  Lord 
Ellenborouoh  held  that  the  agreement  was  corrupt  and  invalid, 
and  the  plaintiff  was  entitled  to  recover  that  amount. 

The  case  of  Ed^coinbe  v.  Rodd  (3)  (1804)  was  veiy  singular  in  its 
circumstances.  The  plaintiff  had  been  charged  before  justices 
with  a  misdemeanor,  that  of  disturbing  the  religious  worship  of  a 
dissenting  congregation.  He  sued  them  for  false  imprisonment  ; 
and  they  pleaded  by  way  of  defence  that  they  had  discharged  him 
from  the  imprisonment,  and  that  the  prosecutor  had  agreed  to 
proceed  no  farther,  in  satisfaction  of  that  same  imprisonment.  On 
argument  this  defence  was  properly  held  naught ;  and  each  of  the 
Judges  declares  his  opinion  that  the  agreement  itself  was  unlawful, 
as  an  obstruction  to  public  justice.  Le  Blanc,  J.  observes :  this 
'^  was  a  prosecution  for  a  public  misdemeanor,  and  not  for  anj 
private  injury  to  the  prosecutor." 

Becley  v.  Wingiield  (4)  was  an  action  on  a  promissory  note  for 
24/.  given  by  a  defendant  to  a  parish  officer,  on  whose  prosecution 
he  had  been  convicted  at  Quarter  Sessions  of  beating  his  apprentice. 
The  plaintiff  had  been  bound  over  to  prosecute;  and  the  Court 
considered  this  security  in  abatement  of  the  period  of  defendant*3 
[  ♦320  ]  *impri8onment  for  the  misdemeanor.  The  judgment  of  Lord 
Ellenborouoh,  Ch.  J.  is  as  follows :  '*  There  does  not  seem  to  be 
any  objection  to  the  security  which  has  been  taken,  either  as 
contrary  to  the  provisions  of  the  statute,  or  to  the  general  principle 
of  law.  The  overseers  got  no  pecuniary  benefit  to  themselves  or 
to  the  parish  by  taking  this  security,  beyond  the  fair  amount  of 
the  expenses  incurred  by  them  in  bringing  the  defendant  to  justice. 

(1)  2  Esp.  643.  (3)  7  E.  E.  700  (5  East.  294). 

(2)  10  R.  R.  633  (1  Camp.  55).  (4)  10  R.  R.  431  (H  East,  46). 
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It  did  not  stifle  a  public  prosecntioD,  or  elude  the  public  interest  in  Kbik 
bringing  such  an  offender  to  justice,  by  way  of  example  to  others,  lbbmam. 
The  security  in  question,  given  with  the  sanction  of  the  Court,  is 
rather  to  be  considered  as  part  of  the  punishment  suffered  by  the 
defendant  in  expiation  of  his  offence,  in  addition  to  the  imprison- 
ment inflicted  on  him.  If  we  had  seen  any  ground  for  suspecting 
that  the  authority  of  the  Court  had  been  used  as  an  instrument  of 
oppression  or  extortion,  we  should  have  watched  the  case  very 
jealously  ;  but  nothing  of  that  sort  appears.'\ 

I  happened  to  be  both  at  Quarter  Sessions  when  this  note  was 
given,  and  at  the  Assizes  where  the  case  was  tried ;  and  I  always 
felt  some  doubt  whether  the  proceedings  thereby  sanctioned  was 
quite  correct :  the  principle,  however,  on  which  compromise  of 
offences  may  be  lawful  is  forcibly  laid  down  with  proper  limitations. 
Kirk  V.  Strickwood  (1)  is  to  the  same  effect. 

In  Baker  v.  Townsend  (2)  the  Court  of  Common  Fleas  held  that, 
after  conviction  on  an  indictment  for  assault  committed  in  relation 
to  claim  of  right  to  land,  where  the  defendant  was  brought  up  for 
judgment,  the  assaults,  the  costs  of  the  indictment,  and  the  disputed 
^right  of  possession,  and  all  matters  in  dispute,  might  lawfully  be  [  *32i  ] 
referred  to  arbitration.  Gibbs,  Ch.  J.  thus  expressed  himself: 
"  The  parties  have  referred  nothing  but  what  they  had  a  right  to 
refer.  They  have  referred  the  several  assaults :  these  may  be 
referred.  They  have  referred  the  right  of  possession ;  that  may  be 
referred.  The  reference  of  all  matters  in  dispute  refers  all  other 
their  civil  rights,  which  may  well  be  referred." 

The  last  case  to  be  cited  is  Elworthy  v.  Bird  (3).  Sir  J.  Leach 
there  enforced  an  agreement  for  a  separation  of  man  and  wife 
under  the  circumstances,  though  it  embraced  also  a  compromise  of 
indictment  for  assault.  The  doctrine  was  fully  discussed :  and  the 
Vice-Chamcellor  concisely  remarks  that  ''  all  the  authorities  concur 
that  the  policy  of  the  law  does  permit  the  compromise  of  indictments 
for  assault,  and  such  compromises  are  frequently  recommended  and 
approved  by  the  Court." 

The  result  of  the  cases  makes  it  clear  that  some  indictments  for 
misdemeanor  may  be  compromised,  and  equally  so  that  some 
cannot.  The  line  will,  as  we  apprehend,  be  found  correctly  traced 
by  Gibbs,  Ch.  J.  in  the  passage  just  quoted,  and  by  Le  Blanc,  J.  in 
Edgcombe  v.  Rodd  (4). 

(1)  4  B.  &  Ad.  421.  (3)  2  Sim.  &  St.  372. 

(2)  18  B.  E.  521  (7  Taunt.  422).  (4)  7  B.  E.  700  (5  East,  294). 
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Keib  We  shall  probably  be  safe  in  laying  it  down  that  the  law  will 

Lekman.  permit  a  compromise  of  all  offences,  though  made  the  subject  of  a 
criminal  prosecution,  for  which  offences  the  injured  party  might 
sue  and  recover  damages  in  an  action.  It  is  often  the  only  manner 
in  which  he  can  obtain  redress.  But,  if  the  offence  ia  of  a  public 
nature,  no  agreement  can  be  valid  that  is  founded  on  the  con- 
sideration of  stifling  a  prosecution  for  it. 
[  322  ]  In  the  present  instance,  the  offence  is  not  confined  to  personal 

injury,  but  is  accompanied  with  riot  and  obstruction  of  a  public 
ofScer  in  the  execution  of  his  duty.  These  are  matters  of  public 
concern,  and  therefore  not  legally  the  subject  of  a  compromise 

The  approbation  of  the  Judge  (whether  necessary  or  not)  may 
properly  be  asked  on  all  occasions  where  an  indictment  is  compro- 
mised on  the  trial ;  plainly  it  cannot  make  that  legal  which  the  law 
condemns.  But,  according  to  this  record,  the  obtaining  it  was  not 
made  a  condition  of  the  promise,  nor  was  it  in  fact  obtained  till 
after  the  agreement  made. 

So  much  was  said  in  argument  for  the  purpose  of  raising  a  doubt 
whether  the  plaintiff  was  prosecutor  of  the  indictment,  and  had 
bound  himself  to  any  thing  inconsistent  with  his  public  duty  in 
withdrawing  the  prosecution,  and  forbearing  to  adduce  evidence  in 
support  of  the  indictment,  that  we  ought  not  to  pass  it  over  entirely. 
The  language  of  the  declaration  and  of  the  plea,  however,  require 
only  to  be  read,  to  show  that  there  is  no  real  doubt  on  the  point. 

We  think  the  agreement  invalid  as  founded  on  an  illegal 
consideration,  and  that  the  defendants  are  entitled  to  judgment. 

Judgment  for  defendants  (l). 


IN  THE    EXCHEQUER  CHAMBER. 


(Error  from  thb  Queen's  Bench.) 
1844.  JENNEY  AND  RUNNACLES   v.   BROOK. 

June  24. 
(6  Q.  B,  323—342 ;  S.  C.  13  L.  J.  Q.  B.  376;  8  Jur.  781.) 

'-        ^  Plaintiff  below  demised  land  by  indenture,  excepting  all  timber,  timber 

trees,  and  other  trees,  &c.,  bushes  and  thorns,  other  than  such  bushes  and 
thorns  as  should  be  necessary  for  the  repair  of  the  fences;  the  leasee 
covenanted  to  keep  the  fences  in  repair  during  the  term,  finding  all 
materials,  except  that  the  lessor  should  find  rough  wood  for  such  repairs,  ii 

(1)  See  Ooodail  v.  LotondeB,  post,  p.  463. 
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growing  upon  the  prexxLises ;  and  the  lessor  oovenanted  during  the  term  to 
provide  the  lessee  sufficient  rongh  timher,  stakes  and  bushes,  if  growing  on 
the  premises,  for  doing  such  repairs. 

Held,  dubitante  Pollock,  C.  B.,  that  the  provision  as  to  bushes  and 
thorns  necessary  for  repairs  was  not  an  exception  out  of  the  exception,  but 
that  all  trees,  bushes,  and  thorns  were  excepted  out  of  the  demise,  whether 
part  of  the  fences  or  not,  or  whether  necessary  for  repairs  or  not ;  and  that, 
on  the  trial  of  an  action  against  wrongdoers  for  cutting  some  of  the  bushes 
and  thorns,  a  direction  by  the  Judge,  that,  if  they  were  cut  by  the  defen- 
dants, the  plaintiff  was  entitled  to  a  verdict,  was  right,  without  previously 
putting  any  question  to  the  jury  whether  the  bushes  &c.  were  part  of  the 
fence,  or  were  necessary  for  repairs. 

Semble,  that,  before  the  lessee  could  take  any  of  the  thorns  &c,  for  repairs, 
they  must  have  been  assigned  for  that  purpose  by  the  lessor. 

The  Highway  Act,  5  &  6  Will.  IV.  c.  50,  s.  65,  enacts  that,  if  the  surveyor 
shall  think  that  any  carriage  way  is  prejudiced  by  the  shade  of  any  hedges, 
or  by  any  trees,  except  trees  planted  for  ornament  &c.,  and  that  the  sun 
and  wind  are  excluded  from  such  highway  to  the  damage  thereof,  or  if  any 
obstruction  is  caused  in  any  carriage  way  by  any  hedge  or  tree,  the  owner 
of  the  land  on  which  the  hedge  &c.  grows,  next  adjoining  to  such  carriage 
way,  on  the  surveyor's  information,  may  be  summoned  before  a  Special 
Seesion,  to  show  cause  why  the  hedges  are  not  cut,  pruned  or  plashed,  or 
such  trees  not  pruned  or  lopped,  in  such  manner  that  the  carriage  way  shall 
not  be  prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind  may  not 
be  excluded  from  such  carriage  way  to  the  damage  thereof,  or  why  the 
obstruction  caused  in  such  carriage  way  should  not  be  removed ;  and,  if  the 
justices  shall  order  that  such  hedges  shall  be  cut,  pruned  or  plashed,  or 
such  trees  pruned  &c.,  in  manner  aforesaid,  or  such  obstruction  I'emoved, 
the  owner  shall  comply  within  ten  days  after  the  service  of  the  order,  and 
in  default  thereof  shall  be  subject  to  a  penalty ;  and  the  surveyor,  if  the 
order  be  not  complied  with,  is  authorised  and  required  to  cut,  prune,  or 
plash  such  hedges,  and  to  prune  &c.  such  trees,  for  the  benefit  of  the 
highway,  and  to  remove  such  obstruction,  to  the  best  of  his  judgment, 
and  according  to  the  true  intent  of  the  Act.  By  sect.  105,  any  person 
thinking  himself  aggrieved  may  appeal  to  the  Quarter  Sessions,  first  giving 
notice  of  appeal  within  fourteen  days  after  cause  of  complaint 

At  a  Special  Session  for  the  highways,  an  oixler  was  made,  reciting  a 
complaint  by  the  surveyor,  that  the  owner  had  neglected  to  cut,  prune  or 
plash  ceilain  hedges  and  trees  upon  his  farm,  on  the  right  hand  side  of  a 
certain  carriage  way,  situate  &c.,  whereby  the  sun  and  wind  were  excluded 
from  the  said  carriage  way,  to  the  damage  thereof,  and  whereby  also 
obstnictions  were  caused  in  the  same  carriage  way,  contrary  to  the  statute 
&c. ;  and  that  the  owner  had  appeared  and  the  said  offence  was  proved ; 
and  the  justices  did  thereby  order  the  owner  to  cause  the  said  hedges  to  be 
cut  &c.,  and  the  said  trees  pruned  &c.,  and  the  said  obstructions  complained 
of,  to  the  injuiy  or  damage  of  the  said  highway,  removed,  within  ten  days 
from  service  of  the  order.  The  owner  cut  away  some  part  of  the  hedge ; 
but  the  surveyor,  considering  the  order  not  properly  complied  with,  himself 
cut  the  hedge  after  the  lapse  of  ten  days,  the  owner  not  having  in  the  mean 
time  appealed.  Trespass  being  brought,  the  Judge,  at  the  trial,  directed 
the  jury  that,  although  the  plaintiff  had  not  appealed,  the  surveyor  was  not 
jujBtified  unless  the  order  was  valid :  Held,  that  the  direction  was  right. 
The  Judge,  at  the  trial,  also  directed  the  jury  that  the  order  was  bad. 
Held,  that  the  statement  that  the  trees  were  on  plaintiff's  farm,  and  on 
the  side  of  the  road,  was  equivalent  tu  a  statement  that  he  was  the  owner 
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of  the  land  next  adjoining  the  road,  so  that  the  order  was  not  bad  altogether 
for  omitting  to  show  that  fact. 

Held  also,  that,  the  exclusion  of  sun  and  wind  being  one  of  the  injuries 
complained  of,  the  order  was  bad  in  part,  as  not  stating  the  extent  to  which 
the  cutting  &c.  should  take  place  with  reference  to  that  injury  :  StmbU, 
that  a  direction  to  cut  &c.,  so  as  to  prevent  the  sun  and  wind  from  being 
excluded,  would  have  been  sufficient,  without  any  more  precise  orders  as  to 
the  extent  of  the  cutting. 

Held  also,  that  the  order  was  bad  as  to  trees,  for  not  showing  that  they 
were  not  planted  for  ornament  &c. 

But  held  also,  that  it  sufficiently  appeared  by  the  order  that  there 
was  a  complaint  of  actual  obstruction  to  the  highway  by  hedges  and 
trees  which  required  cutting  &c.,  and  a  direction  to  remove  that  obstruc- 
tion :  wherefore,  as  the  surveyors  had  lawful  authority  for  part  of  the 
trespasses  for  which  the  damages  were  given,  a  wmire  de  twvo  must  be 
awarded. 

Trespass  for  breaking  and  entering  plaintiff's  close,  and  catting 
down  and  destroying  his  hedges,  and  catting  down,  prostrating  and 
destroying  the  trees,  bushes,  shrabs  and  thorns  of  plaintiff. 

Plea:  Not  guilty,  by  statute  (5  &  6  Will.  IV.  c.  50 (i),  s.  109i. 
Issue  thereon. 


(1)  Sect.  65  enacts,  **that  if  the 
surveyor  shall  think  that  any  carriage 
way  or  cart  way  is  prejudiced  by  the 
shade  of  any  hedges,  or  by  any  trees 
(except  those  trees  planted  for  orna- 
ment or  for  shelter  to  any  hop  ground, 
house,  buUding,  or  court  yard  of  the 
owner  thereof,)  growing  in  or  near 
such  hedges  or  other  fences,  and  that 
the  sun  and  wind  are  excluded  from 
such  highway,  to  the  damage  thereof, 
or  if  any  obstruction  is  caused  in  any 
caniage  way  or  cart  way  by  any  hedge 
or  tree,  it  shall  be  lawful  for  any  one 
justice  of  the  peace,  on  the  application 
of  the  said  surveyor,  to  summon  the 
owner  of  the  land  on  which  such 
hedges  or  trees  ai-e  gi-owing  next 
adjoining  to  such  can'iage  way  or  cart 
way  to  appear  before  the  justices  at  a 
Special  Sessions  for  the  highways  to 
show  cause  why  the  said  hedges  are 
not  cut,  pruned,  or  plashed,  or  8uch 
trees  not  pruned  or  lopped,  in  such 
manner  that  the  carriage  way  or  cart 
way  shall  not  be  prejudiced  by  the 
shade  thereof,  and  that  the  nun  and 
wind  may  not  be  excluded  fi*om  such 
carriage  way  or  cart  way  to  the  damage 
thereof,  or  why  the  obstruction  caused 
in    such   carriage    way   or  cart  way 


should  not  be  removed ;  and  the 
question  as  to  the  cutting,  pruning, 
or  plashing  such  hedges,  or  the 
pruning  and  lopping  such  trees,  or  the 
removal  of  such  obstruction,  as  afore- 
said, shall,  upon  proof  of  the  service 
of  such  summons,  and  whether  ^e 
said  owner  attend  or  not,  be  deter- 
mined at  the  discretion  of  such  last- 
mentioned  justices ;  and  if  such  justices 
shall  order  and  direct  that  such  hedges 
shall  be  cut,  pruned,  or  plashed,  or 
such  ti'ees  pruned  or  lopped,  in  manner 
aforesaid,  or  such  obstruction  removed, 
the  said  owner  shall  comply  therewith 
within  ten  days  after  a  copy  of  sucb 
order  shall  have  been  left"  &c.,  ''and 
in  default  thereof  shall  forfeit,  on  con- 
viction, a  sum  not  exceeding  40». ;  and 
the  said  surveyor,  if  the  order  of  the 
said  justices  is  not  complied  with, 
shall  and  he  is  hereb}'  authorised  and 
required  to  cut,  prune,  or  plash  such 
hedges,  and  to  prune  and  lop  each 
trees,  for  the  benefit  and  improvement 
of  the  highway,  and  to  remove  such 
obsti-uction  as  aforesaid,  to  the  best  of 
his  skill  and  judgment,  and  aecordine 
to  the  true  intent  and  meaning  of  this 
Act;  "  the  surveyor  to  be  reimbur^ 
by  the  owner  for  the  expenses,  over 
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This  cause  was  first  tried  before  Patteson,  J.  at    the   Suffolk       Jennky 
Summer  Assizes,  1840,  and  a  verdict  found  for  the  defendants;       brook. 
which  was  afterwards  set  aside  by  the  *Court  of  Q.  B. ;  and  a  new       [  *326  ] 
trial  was  ordered  (1).     The  cause  was  tried  a  second  time,  at  the 
Suffolk  Spring  Assizes,  1842,  before  Atcherley,  Serjt. :    and    the 
defendants  below  tendered  a  bill  of  exceptions  to  the  learned  Judge's 
summing  up.     The  jury  found  for  the  plaintiff  below.     Judgment 
being  signed,   a   writ  of  error  was   brought  in   the    Exchequer 
Chamber. 

The  bill  of  exceptions  stated  that  on  the  trial  the  plaintiff  below 

gave  evidence  that  he,  by  indenture  dated  15th  September,  1886, 

demised  to  one  Butcher,  for  eight  years  to  commence  from  11th 

October  then  next,  a  farm  comprising  the  heu^  in  quo^  except  certain 

plantations,  and  *'  also  all  and  all  manner  of  timber,  timber  trees, 

and  other  trees,  stands,  pollards,  bodies  of  trees,  saplings,  spires, 

sallows,  willows,  wood,  underwood,  topwood,  *bushe8,  and  thorns,       f  •326  ] 

other  than  such  bushes  and  thorns  as  shall  be  necessary  for  the 

repairs  of  the  fences,"  with   liberty  for  him  (the  lessor),  with 

servants  &c.,  from  time  to  time  &c.,  during  the  demise,  to  enter 

upon  the  said  premises,  to  lop,  top,  fell  &c.,  and  carry  away  the 

same,  or  any  of  them,  and  to  view  and  see  the  state  and  condition 

of  the  said  premises,  and  to  repair  &c.     Covenants  (amongst  others) 

by  the  lessee,  ''  that  the  said  lessee  shall  not  cut  up,  stub  up,  carry, 

lop,  top,  fell  or  injure,  nor  suffer  to  be  so  used,  any  of  the  timber 

trees,  pollard  trees  or  wood,  now  "  &c.  "  or  at  any  time  during  this 

demise  standing,  growing  or  being  upon  the  said  demised  premises, 

but  shall  and  will  use  his  and  their  utmost  endeavours  to  preserve 

the  young  and  other  trees,  and  the  fences,  under  the  penalty  "  &c. 

(certain  pecuniary  penalties  were  then  named  for  every  timber  tree, 

pollard,  &c.,  used  contrary  to  this  covenant)  ;  ''  and  also  shall  and 

will  yearly"  &c.,  "during"  <fec.,  "cut,  cleanse  and   scour  one 

seventh  part  of  the  fences  and  ditches  "  &c.,  "  laying  earth  "  &c., 

"  and  planting  such  trees  carefully  therein  as  the  said  Abraham 

Brook,  his  heirs  or  assigns  may  furnish,  and  direct  to  be  so  planted  " 

and  above  the  forfeiture;  with  a  power  giving  to  the  surveyor  or  to  the  jus- 

of    distress   for    the    expenses    and  tice  &c.   by  whose  act  the  party  is 

penalties.  aggrieved,    notice  of  appeal,   with  a 

Sect.  105  enacts  that,  if  any  person  statement    of    the    grounds,    within 

shall  think  himself  aggrieved  by  any  fourteen  days  after  cause  of  complaint 

order  &c.,  there  referred  to  (the  enact-  shall  have  arisen,  and  entering  into 

ment  including  orders  under  sect.  65),  recognizance  &c. 

such  person  may  appeal  to  the  next  (i)  Brook  v.  Jtnney,  2  Q.  B.  265. 
General    or    Quarter    Sessfons.    first 
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Jenkbt      &c.  ;  "and    during  the    continuance"   &c.  "keep,  and    on    the 

rbook.  expiration  or  sooner  determination  "  &c.  "  leave,  all  buildings  "  &c. 
"  and  fences  in  a  good  "  &c.  "  repair,  finding  all  materials  except  as 
hereinafter  mentioned,  the  said  Abraham  Brook,  his  heirs  or  assigns, 
finding  rough  wood  for  making  such  repairs,  if  growing  upon  the 
premises.'*  Covenant  on  the  part  of  the  lessor  that  he  and  his  heirs 
should  at  all  times  during  &c.  "find  and  provide  the  said  Bobert 
Butcher,  if  growing  on  the  premises,  sufficient  rough  timber,  stakes 

[  *827]  and  bushes  for  doing  such  repairs  as  are  hereinbefore  *covenanted 
to  be  done  by  him  the  said  Bobert  Butcher,  his  executors  or 
administrators." 

The  plaintiff  gave  evidence  that  the  farm  demised  was  separated 
from  the  highway  after  mentioned  by  a  fence  formed  by  a  bank  and 
white  thorn  hedge  growing  on  the  top  thereof  and  part  of  the 
demised  farm,  and  that  there  were  growing  on  the  same  bank,  but 
springing  from  a  lower  part  thereof,  sixteen  thorn  trees  of  upwards 
of  fifty  years  growth,  which  before  the  committing  &c.  had  never 
been  cut  down,  or  buckheaded,  although  the  other  thorns  and 
bushes  in  the  fence  had  been  frequently  cut  down  within  a  few  feet 
of  the  ground ;  and  that  the  defendants  cut  down  the  whole  of  the 
said  hedge,  and  the  bushes  and  thorns  there,  and  particularly  the 
said  thorn  trees,  within  a  few  inches  of  the  bank  :  and  that,  before 
the  defendants  so  cut  the  same,  and  after  the  making  of  the  order 
hereinafter  mentioned,  the  plaintiff  caused  the  said  fence  and  hedge 
to  be  cut,  pruned  and  plashed,  according  to  the  judgment  of  a 
witness  called  by  the  plaintiff,  so  as  to  comply  with  the  said  order. 
And  the  defendants  among  other  things  gave  evidence  that  what 
the  plaintiff's  witnesses  called  thorn  trees  were  not  thorn  trees,  bat 
thorns ;  and  that,  the  defendants  being  surveyors  of  the  highways 
for  the  said  parish,  a  certain  public  carriage  way  in  the  said  parish, 
adjoining  the  said  farm,  was  prejudiced  by  the  shade  of  the  said 
hedge  between  the  said  farm  and  the  said  highway,  and  that  the 
sun  and  wind  were  by  the  said  hedge  excluded  from  the  said  highway 
to  the  damage  thereof,  and  that  an  obstruction  was  caused  to  the 
said  highway  by  the  said  hedge :  whereupon  the  defendants  appUed 
to  one  George  Thomas,  a  justice  of  the  peace  in  and  for  the  said 

t  •328  ]  county,  who  thereupon  on  this  application  issued  *a  summons  to 
the  plaintiff;  the  material  parts  of  which  sufficiently  appear  from 
the  recitals  thereof  in  the  order  hereinafter  set  forth. 

The  hedge  in  question  is  one  of  the  hedges  mentioned  in  the  said 
summons.     The  plaintiff  below  appeared ;  and  the  case  was  heard 
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at  a  Special  Session  for  the  highways,  on  27th  November,  1839 ;       Jknnby 
when  the  following  order  was  made.  Buook. 

"  Suffolk  to  wit.  Whereas,  on  "  &c.,  "  information  and  complaint 
was  made  on  oath  unto  me,  George  Thomas,  Esq.,  one  of  her 
Majesty's  justices  of  the  peace  "  &c.,  **  and  resworn  on  "  &c.  *'  before 
me  George  Thomas,  and  Bobert  Newton  Shawe,  Esq.,  one  of  her 
Majesty's  justices  of  the  peace  "  &c.,  "  by  Edmund  Jenney,  of 
Hasketon  "  &c.,  "  Esq.,  and  one  of  the  surveyors  of  the  highways 
of  the  said  parish,  that  Abraham  Brook,  of"  &c.,  '' being  the  owner 
of  a  certain  farm,  hereditaments  and  premises,  situate  in  the  said 
parish  of  Hasketon,  in  the  occupation  of"  &c.,  ''hath  refused  or 
neglected  to  cut,  prune  or  plash  the  hedges,  and  to  prune  or  top  the 
treesy  hereinafter  mentioned,  upon  his  said  farm  at  Hasketon  afore- 
said, (that  is  to  say)  the  several  trees  on  the  right  hand  side  of  the 
carriage  way  or  cart  way,  situate  in  the  parish  of  Hasketon, 
leading"  &c.  (other  trees  were  mentioned),  ''and  also  the  trees  and 
hedges  on  the  same  side  of  the  said  carriage  way  or  cart  way 
growing  or  standing  in  a  fence  adjoining  a  certain  field,  called  "  &c. 
(other  trees  and  hedges  were  then  mentioned) ;  "  whereby  the  sun 
and  wind  were  excluded  from  the  said  carriage  way  or  cart  way,  to 
the  damage  thereof,  and  whereby  also  obstructions  were  caused  in 
the  same  carriage  way  or  cart  way,  contrary  to  the  statute  in  that 
case "  &c. :  "  and  *whereas,  the  said  Abraham  Brook  having  [  '329  ] 
appeared  before  us  the  said  justices  at  a  Special  Sessions  for  the 
highways  held  at "  &c.,  "  on  "  &c.,  "  in  pursuance  of  a  summons 
duly  served  upon  him  to  answer  the  said  charge,  and  the  said 
offence  having  been  fully  proved  before  us  upon  the  oath  of  George 
Bunnacles,  also  one  of  the  surveyors  of  the  said  highways,  we  the 
said  justices  do  hereby  order  the  said  Abraham  Brook  to  cause  the 
said  hedges  to  be  cut,  pruned  or  plashed,  and  the  said  trees  to  be 
pruned  or  lopped,  and  the  said  obstruction  complained  of,  to  the 
injury  or  damage  of  the  said  highway,  removed,  within  ten  days 
from  the  service  hereof;  and  we  do  also  hereby  order"  costs 
to  be  paid  by  Brook  to  Jenney.  "  Given  "  &c.  (27th  November, 
1839). 

The  plaintiff  below  was  served  with  a  copy  of  the  order  on  the 
day  following  the  date  thereof.  And  the  defendants  below  also 
gave  evidence  that  the  plaintiff  afterwards,  although  more  than  ten 
days  had  elapsed  from  the  day  of  the  service  of  the  said  ordei*,  had 
not  caused  the  said  hedge  to  be  cut,  pruned  or  plashed  so  that  the 
pan  and  wind  should  not  be  excluded  from  the  said  way  to  the 
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Jbnnbt      damage  thereof,  or  the  said  obstruction  removed.    Whereupon  the 

Bbook.  defendants,  being  surveyors  as  aforesaid,  on  &c.,  proceeded  to  cot, 
prune  and  plash  the  said  hedge  for  the  benefit  and  improvement  of 
the  said  highway,  and  to  remove  such  obstruction  as  aforesaid  to 
the  best  of  their  skill  and  judgment,  and  in  so  doing  cut  down  the 
said  thorn  trees  or  thorns ;  for  which  cutting,  pruning  or  plashing 
this  action  was  brought.  And  thereupon  the  counsel  for  the  defen- 
dants insisted  that  the  plaintiff  could  not  maintain  the  action  by 

[  *3S0  ]  reason  of  the  lease  to  Bobert  Butcher,  and  that  the  "^trees,  bushes 
and  thorns  in  the  declaration  mentioned  were  not  the  trees,  bushes 
and  thorns  of  the  plaintiff,  and  were  not  excepted  from  the  said 
demise :  but  the  counsel  for  the  plaintiff  insisted  that  the  said 
thorn  trees,  or  thorns,  and  the  bushes  and  thorns  forming  the 
said  fence,  were  excepted  out  of  the  said  demise,  and  were  the 
thorns,  thorn  trees  and  bushes  of  the  plaintiff,  and  that  the  plain- 
tiff could  maintain  his  said  action  notwithstanding  his  said  lease. 
And  the  said  justice  then  and  there  held,  and  affirmed,  that  the 
plaintiff  could  maintain  the  action  notwithstanding  the  said  demise, 
and  that  the  said  trees,  bushes  and  thorns  were  excepted  from  the 
said  demise,  and  were  the  trees,  bushes  and  thorns  of  the  plaintiff. 
And  the  counsel  for  the  defendants  further  insisted  that  the  order 
hereinbefore  mentioned  was  a  good  order  in  point  of  law :  bat  the 
said  justice  then  held,  and  affirmed,  and  directed  the  jury,  that  the 
said  order  was  bad  on  the  face  of  it.  And  the  counsel  for  the 
defendants  further  insisted  that,  the  said  order,  even  if  bad  in  law, 
yet  being  a  subsisting  order,  the  defendants  were  justified  in  com- 
mitting the  trespasses  aforesaid;  but  the  said  justice  held  and 
affirmed,  and  directed  the  jury,  that,  if  the  said  order  were  bad  in 
law,  the  defendants  could  not  justify  the  said  trespass  under  it; 
and  the  said  justice  further  directed  the  jury  that,  if  the  said  trees, 
bushes  and  thorns  were  in  fact  cut,  pruned  and  plashed  by  the 
defendants,  the  jury  should  find  a  verdict  for  the  plaintiff. 
Whereupon  the  counsel  for  the  defendants,  conceiving  that  the 
jury,  being  directed  as  aforesaid,  were  misdirected  as  to  the 
legal  effect  of  the  said  lease  and  the  said  order,  made  their 
exceptions,  &c. 

[  S3I  ]  The  case  was  argued  in  Easter  vacation,  May  9th,  1844,  before 

Tindal,  Ch.  J.,  Pollock,  C.  B.,  Parke,  Alderson  (i)  and  Bolfe,  Barons, 
and  Gresswell,  J. 

(1)  In  the  course  of  the  argument      the  Central  Criminal  Court;   but  the 
Alderson,  B.  left  the  Court  to  go  to     argxunent  proceeded  by  consent. 
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Martiiiy  for  the  plaintiffs  in  error  (the  defendants  below) :  Jennet 

first,  as  to  the  exception  in  the  lease.  There  is  an  exception  out  Brook. 
of  the  exception,  so  that  the  thorns  and  bushes  necessary  for  repair- 
ing fences  passed  to  the  lessee  under  the  demise,  which  is  an  ordinary 
demise,  and  but  for  the  exception  would  pass  thorns  and  bushes  to 
the  lessee ;  and  the  effect  of  the  provision  as  to  repairs  is  that,  so 
far  as  any  of  the  excepted  matters  shall  be  necessary  for  repairs, 
the  lease  shall  operate  in  the  ordinary  way ;  .therefore,  the  law  of 
bote,  Co.  Litt.  41  b,  does  not  apply  to  the  present  case,  which  rests 
entirely  on  the  contract  between  the  parties :  and,  the  fences,  and 
the  thorns  and  budies  which  formed  the  fences  or  should  be 
necessary  for  the  repairs,  passing  to  the  lessee  (who  by  the  terms  of 
the  lease  is  bound  to  repair,  so  that  some  thorns  &c.  must  have 
passed  to  him),  it  ought  to  have  been  left  to  the  jury  to  find  whether 
the  thorns  &c.  that  were  cut  formed  part  of  the  fences,  or  were 
necessary  to  the  repairs. 

Secondly,  as  to  the  validity  of  the  order.  The  general  Highway 
Act,  5  &  6  Will.  lY.  c.  50,  s.  65,  is  framed  so  as  to  meet  two 
different  modes  in  which  a  highway  may  be  prejudiced  by  trees 
on  the  road  side ;  one  by  the  exclusion  of  the  sun  and  wind,  the 
other  by  actual  obstruction.  The  order,  after  stating  a  complaint 
that  the  trees  and  hedges  in  question  both  excluded  the  sun  and 
wind,  and  obstructed  the  carriage  way,  finds  that  *the  "  said  offence  "  [  •3^2  ] 
was  fully  proved.  It  is  established  by  Rex  v.  The  Undertakers  of 
the  Aire  and  Colder  Navigation  (i),  and  numerous  authorities  collected 
in  Bum's  Justice  by  D'Oyley  and  Williams,  Vol.  I.,  p.  698,  note  {a), 
that  this  Court  will  intend  an  order  of  justices  to  be  right  if  the 
contrary  does  not  appear.  It  is  no  forced  interpretation  here  to  say 
that  the  word  ''  obstruction  *'  is  a  general  term  including  obstruction 
of  the  sun  and  wind  as  well  as  of  the  road  :  and  the  word  ''  offence  " 
manifestly  includes  both  the  damage  and  the  actual  obstruction. 
At  all  events  the  order  is  good  as  to  the  latter.  This  point  did  not 
arise  in  the  Queen's  Bench,  where  the  plaintiff  below  was  entitled 
to  have  a  new  trial  if  the  order  was  bad  as  to  any  part ;  here  the 
judgment  must  be  reversed  if  the  order  is  good  as  to  any  part ;  for 
the  part  which  is  good  might  justify  some  of  the  trespasses,  and  so 
reduce  the  damages,  even  if  it  did  not  justify  the  whole. 

Thirdly,  assuming  the  order  to  be  defective,  are  the  defendants 
trespassers  ?    Their  duty  to  protect  the  highways  from  damage  and 
obstruction  exists  independently  of  the  order. 
(1)  1  E.  £.  679  (2  T.  B.  660). 
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Jemnet  (Cresswell,  J. :  Bat  does  their  duty  to  do  such  things  as  are 


Brook.       directed  by  this  order  arise  before  the  owner  neglects  to  obey  it 


In  some  respects  not ;  but,  though  the  thing  to  be  done  is  the  same 
thing,  whether  it  be  done  by  the  owner  or  the  surveyors,  as  the 
thing  which  is  ordered,  the  surveyors  do  it  by  virtue  of  their 
general  duty  and  not  under  the  order,  to  which  they  are  not 
privy,  and  the  contents  of  which  the  statute  does  not  give  them 
any  means  of  learning.  The  plaintiff,  on  the  contrary,  was  served 
[  *33S  ]  with  the  order,  and  might  *have  appealed  against  it  under  sect  105 : 
it  would  be  unreasonable  to  hold  that,  after  neglecting  to  do  so,  be 
can  treat  the  surveyors  as  trespassers  for  doing  the  thing  ordered : 
as  between  these  parties  it  must  be  held,  as  was  done  in  Hall  \, 
Biggs  (i),  that  the  order,  being  a  judicial  act,  is  not  absolutely  void, 
but  voidable,  and  continues  an  order  till  avoided.  This  point  was 
not  discussed  in  the  Queen's  Bench.  And,  even  as  to  the  question 
which  was  decided  there,  the  nature  of  things  shows  that  the  order 
must  be  general  in  its  terms  :  it  could  not  possibly  enumerate  the 
twigs  to  be  cut :  the  obvious  meaning  is  that  the  cutting,  pruning 
and  plashing  shall  be  to  such  an  extent  as  shall  remove  the  obstrac- 
tions.  The  damage  and  obstruction  to  the  highway  may  have 
amounted  to  a  nuisance  at  common  law,  which  the  defendant  might 
have  abated  independently  of  the  statute. 

Kelly,  contra  : 

First,  as  to  the  exception  in  the  lease.  The  point  now  made  ^as 
not  raised  at  the  trial,  and  is  not  the  point  intended  to  be  raised  in 
the  bill  of  exceptions.  At  the  trial  it  was  urged  as  a  ground  of  non- 
suit ;  and  the  Judge  was  not  asked  to  put  any  question  to  the  jorv 
as  to  the  thorns  or  bushes  being  necessary  for  repairs. 

(Cresswell,  J. :  When  a  point  is  urged  as  affording  an  answer 
to  the  action,  the  Judge  may  hold  either  that  it  does  or  that  it  does 
not,  or  that  it  depends  upon  the  finding  of  the  jury.  Is  not  it 
enough  in  a  bill  of  exceptions  to  say  that  the  direction  is  wrong. 
without  going  on  to  state  what  would  have  been  correct  in  law  ? 

Parke,  B.  :    The    point  seems    very    clearly  expressed.     The 
[  *334  ]       *learned  Judge  construed  the  exceptions  to  comprise  all,  subject 
to  a  liberty  in  the  tenant  to  take  bote.     The  question  is  whether 
that  was  right. 

;i)  2  Salk.  674. 
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Pollock,  C.  B.  :  The  exception  in  the  lease  may  be  so  construed       Jbknet 
as  to  comprise  all  the  bushes  that  bodily  formed  part  of  the  fence  ;       brook. 
but  that  would  be  unreasonable,  for  the  lessor  might  then  cut  down 
the  fences  all  over  the  farm.) 

The  distinction  between  the  thorn  bushes  and  the  thorn  trees  was 
not  adverted  to  at  the  trial,  where  the  attention  of  all  parties  was 
turned  exclusively  to  the  sixteen  trees. 

(TiNDAL,  Ch.  J. :  The  covenant  to  provide,  if  growing  on  the 
premises,  bushes  for  repairs  shows  that  the  bushes  remained  in  the 
lessor :  the  common  form  is  to  except  firebote,  which  is  a  mere 
liberty. 

Cbbsswbll,  J. :  There  might  be  fifty  acres  of  bushes,  and  one  acre 
only  necessary  for  repairs :  which  acre  is  excepted  ?) 

That  question  shows  the  substantial  intention  to  be  to  except  bushes 
of  all  descriptions,  though  bodily  forming  part  of  the  fence.  Were 
it  otherwise,  to  whom  would  they  belong  when  nothing  was  wanted 
for  repairs  ?  It  is  clear  that  some  are  excepted  from  the  demise ; 
prima  fade,  all  are  excepted ;  and  no  evidence  was  given  of  any 
being  necessary  for  repairs. 

Secondly,  as  to  the  validity  of  the  order.  It  is  **  a  general  prin- 
ciple of  law,  wherever  a  power  is  given  to  particular  persons  to  do 
any  written  act  in  any  particular  manner,  or  under  certain  parti- 
cular circumstances,  whether  it  be  to  parish  ofiScers  or  magistrates, 
to  grant  certificates  under  which,  if  duly  executed,  other  persons, 
especially  public  officers,  are  bound  to  act,  or  to  grant  warrants,  or 
make  orders,  that  their  authority  must  appear  upon  the  instrument 
itself.  It  must  thereby  appear  that  they  are  the  persons  authorised, 
and  that  *the  certificate,  warrant,  or  order,  was  made  in  the  manner  [  *335  ] 
and  under  the  circumstances  required.  Otherwise**  it  "is  not  obli- 
gatory, but  void  : "  Rex  v.  Austrey  (i) ;  and  any  multiplication  of 
the  links  of  the  chain  makes  no  difference  :  if  the  original  order  on 
which  proceedings  are  founded  is  defective  in  this  respect,  those 
subsequent  proceedings  are  void,  though  themselves  perfect  in 
point  of  form :  Reg.  v.  Martin  (2).  It  is  said  indeed  that  the 
surveyors  did  not  act  on  the  order  now  under  consideration, 
that  it  is  not  addressed  to  them,  and  that  they  were  no  parties 
to  it :  but  sect.  65  shows  that  they  originate  the  proceeding,  and 
(1)  6  M.  &  S.  319,  324.  (2)  2  Q.  B.  1037,  note  (a}. 


412  1844.     EX.  CH.     6  Q.  B.  335—336.  B.R. 

Jknney  that  the  summoos  issues  on  theh*  application  ;  and,  whether  it  be 
Bbook.  addressed  to  them  or  not,  the  only  case  in  which  they  are  authorised 
themselves  to  cut,  prune  or  plash  the  hedges  is,  "  if  the  order  of 
the  said  justices  is  not  complied  with  :  "  that  must  mean  a  binding 
order,  satisfying  in  itself  the  several  matters  mentioned  in  the 
earlier  part  of  the  section,  not  any  order,  perhaps  by  a  wrong 
magistrate  or  on  a  wrong  person,  that  the  surveyor  may  think 
proper  to  obey.  The  order  is  bad,  at  all  events,  in  part.  The 
enactment  authorises  the  justices  to  make  an  order  that  the 
hedges  shall  be  cut,  pruned  or  plashed  "in  manner  aforesaid/' 
i.e.  **  in  such  manner  that  the  carriage  way  or  cart  way  shall  not 
be  prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind  maj 
not  be  excluded  from  such  carriage  way  or  cart  way  to  the  damage 
thereof."  But  this  order  is  ''to  cause  the  said  hedges  to  be  cat 
pruned  or  plashed,  and  the  said  trees  to  be  pruned*^  or  lopped/* 
which  is  not  authorised  by  the  Act ;  and  the  words  which  tolhvi, 
[  •336  ]  «  and  the  said  *obstruction  complained  of,  to  the  injury  or  damage 
of  the  said  highway,  removed,"  are  unintelligible ;  the  order  does  not 
charge  an  obstruction  to  the  highway  by  a  hedge  or  tree :  it  seems 
rather  to  refer  to  some  obstruction  of  the  sun  and  wind  to  the 
damage  of  the  highway :  nor  do  the  words  in  the  recital,  "  wherebj 
also  obstructions  were  caused  in  the  same  carriage  way,"  amount 
to  a  charge  of  an  obstruction  of  the  highway ;  that  would  not  be 
suflScient  in  an  indictment  for  an  obstruction.  Stat.  5  &  6  Will.  T\\ 
c.  50,  s.  65,  creates  two  offences,  injury  by  shading,  and  actual 
obstruction. 

(Grbsswell,  J. :  Both  may  happen  from  the  same  omission.) 

They  are  to  be  remedied  in  different  manners. 

(Parke,  B.  :  Both  might  be  remedied  by  lopping.) 

The  statute  contemplates  different  proceedings  in  the  two  cases: 
where  the  offence  is  the  exclusion  of  the  sun  and  wind,  the 
summons  is  to  show  cause  why  ''the  said  hedges  are  not  cat/' 
&c. ;  where  the  offence  is  actual  obstruction,  the  summons  is  to 
show  cause  why  the  obstruction  **  should  not  be  removed : "  it 
would,  therefore,  be  improper  to  mix  the  two  proceedings  together, 
even  if  there  were  a  distinct  allegation  of  obstruction  by  a  hedge  or 
tree,  which  there  is  not.  If  this  order  is  to  be  construed  as  a 
conviction  for  not  pruning  and  plashing^  the  mandatory  part  is 
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defecidve  for  not  adding  '*  in  such  manner  that  the  carriage  way  **      Jbnnet 
&c. ''  shall  not  be  prejudiced  "  &c. ;  if  the  order  operates  as  a  con-       brook. 
viction  for  actual  obstruction,  the  answer  is  that  omitting  to  cut  and 
prune  &c.,  whereby  an  obstruction  is  caused  in  the  highway,  is  not 
an  offence  within  the  Act. 

(Pollock,  C.  B.  :  Might  not  the  omission  to  lop  cause  such  an 
obstruction  ?) 

That  might  be  so  as  matter  of  evidence ;  but  then  the  charge  ought 

to  be,  *in  the  words  of  the  Act,  of  an  obstruction  caused  by  a  hedge      [  ♦337  ] 

or  tree.    Instead  of  that  the  two  charges  are  mixed  together  :  the 

order  is  bad  as  to  the  first  for  the  reasons  already  mentioned  ;  and 

the  second  alleges  only  some  obstruction  consequential  on   the 

offence  first  charged. 

There  is  another  objection  which  goes  to  the  whole  order :  the 
party  is  not  shown  to  be  the  owner  of  land  on  which  such  trees  and 
hedges  are  growing  ''  next  adjoining  to  such  carriage  way/'  within 
sect.  65  :  they  are  alleged  only  to  be  growing  "on  the  right  hand 
side  of  the  carriage  way  :  "  but  a  house  may  be  on  the  right  bank 
of  the  Thames,  and  yet  not  adjoin  to  the  river.  Here,  if  a  narrow 
slip  iQtervenes,  the  case  is  one  to  which  the  statute  does  not  apply ; 
there  is  nothing  from  which  any  intendment  can  be  drawn. 

Martin,  in  reply  : 

The  effect  of  the  lease  may  be  to  put  detached  thorns  and 
bushes  on  the  same  footing  as  trees,  which  the  lessor  is  expressly 
empowered  to  enter  and  cut  at  all  times  during  the  demise  ;  but,  as 
regards  the  fences,  the  tenant  distinctly  covenants  to  cut  one 
seventh  part  of  them  every  year.  Besides  this,  he  covenants  to 
keep  the  fences  in  repair  during  the  term,  and  to  leave  them  in 
repair  at  the  end  of  the  term  ;  how  could  he  do  that,  if  the  fences 
did  not  pass  to  him  so  that  he  might  cut  them  when  necessary  ? 
It  does  sufficiently  appear,  on  a  fair  construction  of  the  order,  that 
the  land  is  next  adjoining  to  the  highway. 

Cur.  adv,  vult. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

After  stating  the  pleadings  and  the  evidence  *as  set  forth  in  the       [  'aaa  J 
bill  of  exceptions,  his  Lordship  proceeded  as  follows  : 

The  counsel  for  the  defendants  on  the  trial  insisted,  first,  that 
the  plaintiff  could  not  maintain  the  action,  because  the  thorns  and 
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Jennet  bushes  cut  by  the  defendants  were  not  excepted  from  the  demise. 
Brook.  ^^^  consequently  belonged  to  the  tenant.  My  brother  AtchebIiET 
held  that  they  were  excepted,  and  directed  the  jury  that,  if  the 
trees,  thorns  and  bushes  were  cut,  pruned  and  plashed  by  the 
defendants,  a  verdict  should  be  found  for  the  plaintiff.  The 
counsel  for  the  defendants  excepted  to  this  direction:  and  the 
first  question  for  us  to  decide  is,  whether  the  exception  is  well 
founded. 

It  was  argued  before  us  that  the  direction  was  wrong,  and  that  a 
question  of  fact  should  previously  have  been  submitted  to  the  juiy, 
viz.,  whether  the  bushes  and  thorns  so  cut  were  a  part  of  the  hedge 
or  fence  or  not,  or  were  necessary  for  repair  of  fences ;  for  that,  if 
they  were  either,  they  were  not  excepted  from  the  demise.     It  was 
answered,  and,  we  think,  rightly,  that  such  a  question  was  imma- 
terial, for  that  trees  and  bushes  were  excepted  whether  part  of  the 
fences  or  not,  or  whether  they  might  be  necessary  for  repair  or  not. 
The  exception  is  of  all  manner  of  trees,  pollards,  saplings,  spires, 
wood  &c.,  bushes  and  thorns  other  than  such  bushes  and  thorns  as 
should  be  necessary  for  the  repair  of  fences ;  and  these  last  words, 
we  think,  are  to  be  construed  not  to  except  out  of  the  exception  any 
certain   definite  bushes  and  thorns.      What  are  to   be  excepted 
depends  upon  the  contingency  of  their  being  found  necessary  a^ 
some  future  time  for  repairs ;  and  it  seems  to  us  that  the  true 
meaning  of  this  clause  is  to  preserve  to  the  tenant  the  right  of 
[  *a39  ]       taking  all  or  parts  of  such  *thoms  and  bushes  for  repairs,  when 
required,  for  which  probably  the  assignment  of  the  landlord  wooid 
be  necessary,  according  to  his  covenant.     We,  therefore,  think, 
though  the  Lord  Chief  Baron  feels  some  degree  of  doubt  upon 
this  point,  that  all  trees  and  all  bushes,  whether  forming  part 
of  the  fences  or  not,  or  necessary  for  repairs  or  not,  are  excepted 
from  the  demise ;  and,  as  timber  trees,  though  in  hedgerows,  and 
though  the  body  of  the  tree  might  form  a  part  of  the  fence,  would 
not  pass  to  the  tenant,  but  might  be  cut  down  by  the  landlord, 
leaving  the  tenant  under  the  obligation  to  repair  the  gap  thereby 
made  in  the  fences,  so,  in  like  manner,  bushes  and  thorns  might  be 
cut  down  and  removed.     The  first  exception  therefore  to  my  brother 
Atchbrley's  direction  cannot  prevail. 

The  second  objection  taken  on  the  trial  was  to  the  validity  of  the 
order  of  the  justices.  My  brother  Atchbrley  ruled  that  the  order 
was  altogether  bad,  on  the  face  of  it.  The  defendants  then  insisted 
that,  if  it  were  so,  still  the  defendants  were  justified  in  acting  Afi 
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they  did,  there  being  a  subsisting  order  unappealed  from,  and  Jkmney 
disobeyed.  The  learned  Judge  held  that  the  defendants  were  not  brook. 
justified  unless  the  order  was  valid. 

In  the  propriety  of  this  latter  ruling  we  all  concur,  being  of 
opinion  that  the  surveyors  cannot  act  unless  there  has  been  a 
previous  default  of  the  party  in  obeying  a  valid  order.  It  is  no 
answer  to  say  that  the  party  might  have  appealed  from  it,  and 
that,  if  he  did  not,  third  persons  might  act  as  if  he  had  acquiesced : 
so  to  hold,  would  be  to  deprive  the  party  of  part  of  the  time  for 
appeal  allowed  by  the  statute,  viz.  fourteen  days  ;  *the  surveyors  [  *340  ] 
being  authorised  to  act  at  the  expiration  of  ten. 

The  only  remaining  question  is,  whether  the  direction  of  the 
learned  Judge  that  the  order  was  invalid  altogether  can  be  sup- 
ported ?    We  think  it  cannot ;   and  that  it  is  bad  in  part  only. 
When  this  case  was  before  the  Court  of  Queen's  Bench,  after  the 
first  trial  (i),  that  Court  directed  a  new  trial,  my  brother  Pattbson 
having  been  of  opinion,  on  the  trial,  that  the  order  was  good  and  a 
protection  to  the  surveyors  as  to  all  they  did,  but  the  Court,  and 
my  brother  Patteson  also,  on  further  consideration,  thinking  that 
the  order  was  bad ;    and  the  principal,  if  not  the  sole,  ground 
assigned  was  that  the  direction  in  the  order  to  cut  and  plash  was 
general,  without  any  description  of  the  extent  to  which  it  was  to 
take  place,  so  that  any  cutting,  pruning,  or  plashing  would  have 
been  a  compliance  with  the  order.    This  was  all  that  was  necessary 
to  be  decided  on  a  motion  for  a  new  trial.    But  we  are  now  called 
upon  to  decide  whether  the  order  was  altogether  invalid ;  for,  if  it  was 
invalid  in  part  only,  and  the  remainder  was  a  justification  for  any 
of  the  acts  done,  the  direction  of  my  brother  Atgheblby  was  wrong. 
On  the  argument  before  us  it  was  contended  that  the  construction 
of  the  order  by  the  Court  of  Queen^s  Bench  was  wrong,  and  that  it 
was  plain  that  the  justices  intended  that  the  cutting,  pruning  and 
plashing  should  be   made  to  such   an   extent  as  to  remove  the 
obstruction  of  the  access  of  sun  and  air  to  the  road,  as  well  as  the 
obstruction  in  the  highway  itself,  by  the  hedges  and  trees  adjoining. 
We  cannot,  however,  concur  in  this  *mode  of  reading  the  order.       [  *34i  ] 
We  agree  that  a  reasonable  construction  must  be  put  upon  the 
whole  instrument,  without  making  any  intendment  for  or  against 
it ;  but  it  appears  to  us  by  the  context,  which  contains  a  recital  of 
the  summons,  that  the  exclusion  of  the  sun  and  wind  by  the  trees 
and  hedges,  and  the  obstruction  of  the  road,  are  treated  as  different 

(1)  2  Q.  B.  265. 
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Jbnnet  things  (as  indeed  the  enactment  of  stat.  5  &  6  Will.  lY.  c  50, 
Bbook.  s.  65,  clearly  means  that  they  should  be),  and,  consequently,  there 
is  no  direction  in  the  order  as  to  the  extent  to  which  the  catting 
and  pruning  is  to  take  place,  with  reference  to  the  injury  to  the 
high  road  by  the  exclusion  of  the  sun  and  wind.  If  the  order  had 
followed  the  summons  in  this  respect,  and  had  directed  the  plaintifi 
to  cut,  prune  and  plash  the  hedges,  and  prune  and  lop  the  trees,  so 
as  to  prevent  the  sun  and  wind  from  being  excluded,  it  might  have 
been  sufficient  without  any  precise  orders  as  to  the  number  of  feet 
or  inches  that  were  to  be  cut.  We  therefore  agree  with  the  Coort 
of  Queen's  Bench  in  the  view  which  they  toojk  of  this  part  of 
the  order. 

But  it  is  said  that  the  remainder  of  the  order  is  good,  and  is 
sufficient  to  justify  the  defendants  in  removing  any  actual  obstroc- 
tion  to  the  highway  by  the  hedges  or  trees,  or  at  least  such  as  were 
caused  by  the  projecting  branches  of  the  trees  or  hedges,  and 
which  might  be  removed  by  cutting,  plashing^  Iqpping  or  pruning, 
though  it  would  not  justify  such  further  cutting  as  was  necessary 
to  prevent  the  hedges  or  trees  from  damaging  the  road  by  excluding 
the  access  of  sun  and  wind.  And  we  are  of  opinion  that  the  order 
in  this  respect  is  good,  and  that,  reading  the  summons  and  order 
together,  it  sufficiently  appears  that  there  is  a  complaint  by  the 
[  *342  ]  ^surveyor  of  obstruction  to  the  road  by  hedges  and  trees  which 
required  cutting,  plashing,  pruning  and  lopping,  and  a  direction  to 
remove  that  obstruction. 

So  far  however  as  it  relates  to  the  trees  the  order  is  defective, 
as  there  is  no  statement  that  they  were  not  planted  for  ornament, 
or  shelter  of  a  hop  ground  &c.,  which  trees  are  excepted  in  the 
sixty-fifth  section.     It  is  good,  however,  in  respect  of  the  hedges. 

It  was  however  objected  to  the  order,  that*it  was  altogether  bad, 
for  the  want  of  a  statement  that  the  plaintiff  was  the  owner  of  the 
land  next  adjoining  to  the  road.  But  we  think  that  the  statement 
that  the  trees  were  growing  on  the  plaintiff's  fence,  and  on  the 
side  of  the  road,  is  equivalent.  They  could  not  be  growing  on  the 
road  side,  unless  they  were  close  to  it,  according  to  the  strictest 
construction  of  the  language. 

We  are  therefore  of  opinion  that  the  order,  though  informal,  is 
good  in  part,  and  gave  authority  to  the  defendants  to  cut,  prune 
and  plash  the  hedges  so  as  to  remove  the  actual  obstruction  to  the 
carriage  way,  occasioned  by  the  branches  of  the  thorns,  bashes 
and  shrubs  forming  part  thereof,  but  no  further.    Therefore  there 
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must  be  a  venire  de  novo ;  and,  on  the  new  trial,  the  jury  will  have  Jbnkbt 
to  enquire  whether  the  defendants  did  more  than  this,  and  to  assess  bbook. 
the  damages  incurred  by  the  plaintiff  if  they  did. 

Venire  de  novo  awarded. 


EEG.  V.  The  INHABITANTS  of  MEEIONETHSHIRE.      /^^t 

June  26. 

(6  Q.  B.  34a— 348 ;  S.  C.  13  L.  J.  M.  C.  158 ;  8  Jur.  778 ;   1  New  Sees.  Cas.  316.)  

r  343  1 
Stat.  13  Geo.  HI.  c.  78,  s.  64,  empowered  the  Coui't  trying  an  indictment 

for  non-repair  of  a  highway  to  award  costs  if  the  defence  was  frivolous. 

Stat.  43  Geo.  III.  c.  59,  s.  1,  enacts  that  all  *' matters,  and  things,  in  the  said 

Act  contained,  relating  to  highways,'*  shall,  so  far  as  applicable,  be  extended 

and  applied  to  county  bridges  **  as  fully  and  effectually  as  if  the  same  and 

every  part  thereof  were  herein  repeated  and  re-enacted." 

Held,  that  the  clause  as  to  costs  in  stat.  13  Geo.  LEI.  c.  78,  was  sub- 
stantively re-enacted  in  stat.  43  Geo.  III.  c.  59,  with  reference  to  county 
bridges,  and  therefore  was  not  repealed  when  stat.  5  &  6  Will.  IV.  c.  50, 
repealed,  in  general  terms,  stat.  13  Geo.  III.  c.  78. 

The  Judge  who  tries  an  indictment  for  non-repair  of  a  bridge,  removed 
by  certiorari,  may  certify  after  the  Assises  that  the  defence  was  frivolous, 
and  by  such  certificate  award  payment  of  costs  to  the  prosecutor,  which  will 
be  enforced  by  the  Court  in  banc. 

An  indictment  against  the  defendants  for  non-repair  of  a  county 
bridge  was  removed  into  this  Court  by  certiorari,  and  tried,  before 
Gurney,  B.,  at  the  last  Summer  Assizes  for  Merionethshire;  when 
a  verdict  of  Guilty  was  returned. 

In  last  Michaelmas  vacation  the  learned  Baron,  after  hearing  the 
parties  on  summons,  made  the  following  certificate  and  order: 
''  I  certify  that  the  defence  to  this  indictment  was  frivolous,  and 
order  that  the  defendants  pay  costs  to  the  prosecutors.  J.  Gurney." 
The  prosecutors  then  obtained  a  side-bar  rule  for  taxation  of  their 
costs,  judgment  having  previously  been  signed  on  the  j^ostea.  In 
last  Hilary  Term,  a  rule  nisi  was  obtained  for  setting  aside  the 
certificate  and  rule  for  taxation. 

Welsby  now  showed  cause : 

Although  stat.  5  &  6  Will.  IV.  c.  50,  s.  98,  empowers  the  Cour 
before  which  any  indictment  is  preferred  **  for  not  repairing  high- 
ways "  to  give  the  prosecutor  costs  if  the  defence  appear  to  have 
been  frivolous,  it  appears,  on  reference  to  the  interpretation  clause, 
sect.  5,  that  the  word  "highways"  does  not  include  county  bridges. 
The  costs,  therefore,  could  not  be  given  under  that  Act.  *But  stat.  [  •344  J 
13  Geo.  III.  c.  78,  s.  64,  enacts  **  that  it  shall  and  may  be  lawful 
for  the  Court  before  whom  any  indictment  or  presentment  shall  be 
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Rbg.  tried  for  not  repairing  highways,  to  award  costs  to  the  prosecator, 
The  iNHABi-  ^  be  paid  by  the  person  or  persons  so  indicted  or  presented,  if  it 
Merionbth-  ^^*'^  appear  to  the  said  Court  that  the  defence  made  to  such  indict- 
BHiEK.  ment  or  presentment  was  frivolous."  And  by  stat.  48  Geo.  III. 
c.  59,  s.  1,  it  is  enacted  that  the  surveyor  of  bridges  in  ever; 
county  in  England  may  take  materials  for  the  repair  of  coontj 
bridges  and  the  roads  at  the  ends  thereof,  and  may  remove  obstruc- 
tions from  such  roads  and  bridges,  in  such  and  the  same  manner 
as  surveyors  of  highways  are  authorized  so  to  do  by  stat.  18  Geo.  III. 
c.  78 :  and  that  ''  the  several  powers  and  authorities  therebj 
vested  in  the  surveyor  or  surveyors  of  highways,  as  well  for  the 
getting  of  materials  as  the  preventing  and  removing  of  all  nuisances 
and  annoyances  from  such  bridges  and  roads,  shall  be  and  the 
same  are  hereby  vested  in  the  surveyor  and  surveyors  of  countj 
bridges,  and  the  roads  at  the  ends  thereof  as  aforesaid ;  and  the 
several  penalties,  forfeitures,  matters,  and  things,  in  the  said  Act 
contained,  relating  to  highways,  shall  be  and  the  same  are  hereb? 
extended  and  applied,  as  far  as  the  same  are  applicable,  to  such 
bridges,  and  the  roads  at  the  ends  thereof  as  aforesaid,  as  fully  and 
effectually  as  if  the  same  and  every  part  thereof  were  herein 
repeated  and  re-enacted."  Stat.  5  &  6  Will.  IV.  c.  50,  s.  1,  repeals 
stat.  18  Geo.  III.  c.  78,  but  not  stat.  48  Geo.  III.  c.  59;  and 
therefore  the  Act  of  18  Geo.  III.  still  remains  in  force,  so  far  as  it 
is  incorporated  in  stat.  48  Geo.  III.  c.  59 ;  that  is,  so  far  as  its 
provisions  are  applicable  to  those  of  the  latter  Act.  The  Judge 
[  •345  J  who  tried  the  case  is  the  proper  authority  to  *certify  under  stat. 
5  &  6  of  Will.  IV.  c.  50,  s.  98 :  Reg.  v.  Pevibridge  (i) ;  and  there 
the  Judge  was  considered  to  have  the  same  power  as  under  stat 
18  Geo.  III.  c.  78,  s.  64.  The  application  for  a  rule  in  this  Court 
to  enforce  payment  of  the  costs  was  correct  in  practice :  Reg.  t. 
Preston  (2).     (These  two  points  were  not  disputed.) 

Godson  and  Hodges^  contra  : 

Stat.  5  &  6  Will.  IV.  c.  50,  s.  1,  enacts  that  stat.  18  Geo.  III. 
c.  78,  and  other  enumerated  Acts  "shall  be  and  the  same  are 
hereby  repealed  :*'  the  consequence  is  that  stat.  48  Geo.  III.  c.  59, 
is  repealed,  so  far  as  stat.  18  Geo.  III.  c.  78,  is  incorporated  with 
it.     The  effect  of  stat.  48  Geo.  III.  c.  59,  was  to  establish  a  new 

(1)  61  R.  R.  433  (3  Q.  B.  901).  &  Rob.  137,  and  the  comment  upon  both 

(2)  7  Dcwl.  P.  C.  593.  See  the  by  Loid  Denman,  Ch.  J.  in  Ay.  r. 
earlier  case  of  Beg.  v.  PresUm,  2  Moo.      Fembridge,  3  Q.  B.  905. 
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subject-matter  to  which  the  prior  Act  might  apply  ;   the  provision         Bco. 
as  to  certifying  for  costs,  in  stat.  18  Geo.  III.  c.  78,  s.  64,  became  the  inhabi- 
leferable  to  proceedings  for  non-repair  of  bridges :   but  there  is  no  MBBuwKTtt- 
reason  to  presume  that,  when  that  clause  was  repealed  as  to  the       suibb. 
matters  comprehended  in  the  same  statute,  the  Legislature  meant 
it  still  to  operate  on  the  subject-matters  of  stat.  48  Geo.  III.  c.  59. 
Nothing  to  this  effect  is  contained  in  any  provision  as  to  costs  in 
stat.  5  &  6  Will.  IV.  c.  50. 

(CoLERiDOB,  J.:  According  to  your  argument,  there  are  no 
means  now  by  which  a  prosecutor  can  recover  costs  if  the  defence 
is  frivolous.) 

The  only  provision  as  to  costs  in  5  &  6  Will.  IV.  c.  50,  is  in 
sect.  95. 

( WeUby :  That  applies  only  to  the  case  of  an  indictment  directed 
by  justices,  where  the  parties  are  heard  on  summons  and  the 
liability  disputed.) 

Further,  the  object  of  stat.  43  Geo.  III.  c.  59,  appears,  by  *sect.  2,       £  •^^^  ] 
to  have  been  the  enabling  of  justices  in  Quarter  Sessions  to  widen 
and  improve  bridges;    and  the  enactment  incorporating  the  pro- 
visions of  stat.  18  Geo.  III.  c.  78,  must  be  understood  as  referring 
only  to  such  improved  bridges. 

(GoLEBiDOE,  J. :    There  is  nothing  in  sect.  1  which  so  limits  the 
reference.) 

Lord  Denman,  Ch.  J. : 

There  is  certainly  a  difficulty  in  applying  the  clauses  which  have 
been  cited.  Stat.  5  &  6  Will.  IV.  c.  60,  repeals  stat.  18  Geo.  III. 
c.  78 ;  and,  although  it  contains  a  clause  (sect.  98)  as  to  costs  of 
frivolous  defences,  that,  by  the  express  provision  of  sect.  5,  is  not 
applicable  to  county  bridges.  But  then  stat.  43  Geo.  III.  c.  59, 
s.  1,  after  giving  increased  power  to  the  surveyors  of  county  bridges, 
enacts  that  *'  the  several  penalties,  forfeitures,  matters,  and  things," 
contained  in  the  former  Act,  relating  to  highways,  shall  be 
''extended  and  applied,  as  far  as  the  same  are  applicable,"  to 
county  bridges  **as  fully  and  eflfectually  as  if  the  same  and  every 
part  thereof  were  herein  repeated  and  re-enacted."  Therefore, 
supposing  that  the  statute  of  5  &  6  Will.  IV.  does  not  apply  to  this 
matter  in  any  way,  the  question  still  is  whether  stat.  48  Geo.  III. 
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e.  69,  which  is  anrepealed,  does  not  keep  alive  the  power  given  by 
stat.  18  Geo.  III.  c.  78,  s.  64.  And  I  think  it  must  be  taken  to  do 
BO.  If  the  words  of  that  clause  had  been  expressly  repeated  in 
stat.  43  Geo.  III.  c.  59,  s.  1,  the  power  would  have  been  folly 
reserved :  and  the  only  question  now  is  whether,  in  effect,  the 
words  ''penalties,  forfeitures,  matters,  and  things,'*  do  not  include 
proceedings  on  an  indictment  for  non-repair  of  a  bridge.  I  know 
nothing  which  can  be  more  to  the  purpose  of  this  clause  than  an 
indictment  for  not  repairing  a  *  bridge,  and  the  defence  to  such 
indictment.  I  think,  therefore,  though  I  have  not  come  to  tiiat 
decision  without  some  difficulty,  that  the  preponderance  of  argu- 
ment is  in  favour  of  the  conclusion  that  stat.  48  Geo.  lU.  c.  5^, 
keeps  alive  the  power  as  to  costs  created  by  stat.  13  Geo.  m. 
c.  78,  s.  64. 


Pattbson,  J. : 

The  question  is  difficult ;  but  it  turns  wholly  on  the  words  of 
stat.  48  Geo.  III.  c.  59.  By  that  Act,  sect.  1,  the  several  **  matters, 
and  things,*'  contained  in  stat.  13  Geo.  III.  c.  78,  relating  to  high- 
ways, are  extended  and  applied  to  county  bridges  *'  as  fully  and 
effectually  as  if  the  same  and  every  part  thereof  were  herein 
repeated  and  re-enacted."  Now,  if  sect.  64  of  the  former  Act  had 
been  in  terms  repeated  and  re-enacted  in  stat.  48  G^o.  III.  c.  59,  it 
is  clear  that  such  an  enactment  of  the  statute  last  mentioned  would 
not  have  been  repealed  by  stat.  5  &  6  Will.  IV.  c.  50,  s.  1-  It  is 
argued,  however,  that  sect.  1  of  stat.  43  Geo.  HI.  c.  59,  does  not 
completely  incorporate  the  provisions  of  stat.  13  Geo.  III.  c.  78,  but 
only  makes  it  lawful  to  apply  those  provisions  to  the  case  of  a 
county  bridge  so  long  as  the  Act  exists,  and  not  longer.  I  think 
that  is  not  so.  The  enactments  give  the  same  effect  to  stat. 
48  Geo.  III.  c.  59,  as  if  this  latter  actually  contained  the  clauses 
referred  to  of  stat.  18  Geo.  III.  c.  78. 


[  •348  ] 


Williams,  J. : 

It  is  impossible  to  say  that  this  question  is  without  doubt.  One 
thing  is  clear :  that  stat.  5  &  6  Will.  lY.  c.  50,  s.  98,  has  no  beariog 
upon  it.  It  certainly  appears  strange  that,  when  an  Act  of  Parlia- 
ment is  per  se  abolished,  it  shall  virtually  have  effect  through 
another  Act.  But  any  difficulty  which  that  may  raise  is  *met 
by  the  manner  in  which  the  earlier  Act  is  introduced  in  stat. 
48  Geo.  III.  c.  59  :  ''  as  if  the  same  **  "  were  herein  repeated  and 
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re-enacted."     To  savia  the  trouble  of  incorporating  it  in  terms,         bbo. 
they  do  bo  by  relation ;  but  the  provisions  are  made  part  of  stat.  Thb  Inhabi. 
4r3  Geo.  III.  c.  59,  as  much  as  if  they  were  expressly  incorporated,  mewohe/h- 

SHIRE. 
COLBRIDOB,  J.  : 

There  is  a  difficulty  of  construction  in  this  case :  but  it  is  con- 
ceded that,  before  stat.  5  &  6  Will.  lY.  c.  50,  a  certificate  according 
to  stat.  18  Geo.  III.  c.  78,  s.  64,  might  have  been  granted.  Then 
what  eflfect  has  been  produced  by  stat.  5  &  6  Will.  IV.  c.  50,  s.  1  ? 
It  has  repealed  stat.  18  Geo.  III.  c.  78 ;  and  the  certificate,  if  it 
stands  on  that  Act  merely,  is  useless.  But  the  question  is  whether 
stat.  48  Geo.  III.  c.  59,  merely  gave  the  liberty  of  adopting  the 
provisions  of  stat.  18  Geo.  III.  c.  78,  while  in  force,  or  whether 
part  of  the  Act  last  mentioned  was,  in  effect,  put  into  stat. 
43  Geo.  ni.  c.  59.  In  the  latter  case  the  provision  as  to  costs 
will  remain  untouched.  And  I  think  it  does.  The  effect  of  stat. 
48  Geo.  III.  c.  59,  s.  1,  in  my  opinion,  was,  not  only  that  the  applic- 
able clauses  of  the  former  Act  should  extend  to  bridges,  but  also 
that  they  should  stand  as  if  contained  in  the  Act  then  passed. 

Ride  discharged. 
ALDEED  V.  CONSTABLE  and  CHARLES  BROWN  (1).        i844. 

JttMi  27 
(6  Q.  B.  370—382 ;  8.  C.  8  Jur.  956.)  j^iy  e.* 

Tioyer  against  sheriff  for  goods  particularly  described  in  the  declaration.  „ 

Plea,  that  defendant  seized  and  sold  the  goods  under  a^f.  /a.,  at  the  suit  of  L  *  J 
J.  Beplication,  that  the  conversion  complained  of  in  the  declaration  is  not 
the  seizing  and  taking  of  the  goods  in  the  plea  mentioned  under  the  said 
writ,  and  that  plaintiffs  sue,  not  in  respect  of  such  seizing  and  taking,  nor 
of  goods  seized,  taken  and  sold  under  the  said  writ,  but  for  that  plaintiffs 
were  lawfully  possessed  of  the  goods  in  the  declaration  mentioned,  which 
were  other  than  and  different  from  the  goods  seized  &c.  by  defendants  under 
J.'s  writ,  and  that  defendants  converted  and  disposed  of  the  said  goods  in 
the  declaration  mentioned  &c.    Plea,  Not  guilty. 

It  was  proved  that  the  sheriff  received  J.*8  writ,  and  seized  under  it  goods 
of  the  debtor,  including  those  claimed  in  the  action  of  trover:  he  then 
received  a  writ  at  the  suit  of  C,  which  afterwards  proved  invalid.  After 
receiving  the  second  writ  he  sold  the  goods  on  two  successive  days.  The 
first  day's  sale  produced  enough  to  satisfy  J.*s  writ :  the  action  of  trover 
was  brought  by  the  assignees  of  the  debtor  (who  had  become  bankrupt)  for 
the  goods  sold  after  J.*s  execution  was  satisfied. 

Held,  that  the  sale  was  not  to  be  considered  entire  and  indivisible ;  but 
that  the  sheriff,  after  selling  enough  to  satisfy  the  first  writ,  was  liable  in 
trover  for  the  goods  sold  beyond  that  amount  (1). 

And  that  plaintiffs  were  right  in  new  assigning,  and  ought  not  to  have 

(1)  See  Rt  Pearce,  Ex  park  CroMthioaite  (1885)  14  Q.  B,  D,  966,  969,  54  L.  J« 
Q.  B.  316.— A.  C, 
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Aldked  pleaded  a  mere  traverse  of  the  allegation  that  the  goods  were  sold  nsder 

^       ••  J.'s  writ. 

'     ^"^       '^  A  sheriff,  after  selling  enough  to  satisfy  an  execution,  is  not  justified  is 

selling  more  on  the  supposition  that,  by  accident  for  which  he  is  not 
answerable,  the  amount  levied  may  become  insufficient 

Trover  for  200  stone  bottles,  and  other  goods  and  chattels 
specifically  described,  and  laid  to  have  been  in  the  possession  of 
the  plaintiffs  as  assignees  of  John  Brown,  a  bankrupt. 

Pleas,  by  defendant  Constable.  1.  Not  guilty.  2.  Plaintiffs  not 
assignees  in  manner  and  form  &c.  (i).  3.  Not  possessed.  Issues 
thereon. 

4.  That  John  Brown  was  a  trader  Sec. :  the  plea  then  alleged  a 
petitioning  creditor's  debt;  and  that  John  Brown  became  bank- 
rupt; and  that  afterwards,  and  before  the  committing  of  the 
grievances,  &c.,  one  James  Brown  sued  out  of  the  Queen's  Bench 
a  fi.  fa.  against  John  Brown,  directed  to  the  Sheriff  of  Yorkshire, 
which  writ,  indorsed  to  levy  &c.,  was  delivered  to  defendant 
[  •371  ]  Constable  *then  being  Sheriff  of  Yorkshire,  to  be  executed ;  and  he, 
being  such  sheriff,  after  the  bankruptcy  and  before  Jiat,  to  wit  on 
i&c.,  seized  the  goods  in  the  declaration  mentioned  for  the  purpose 
of  levying  the  said  moneys  as  by  the  writ  he  was  commanded,  and 
did  afterwards,  to  wit  on  &c.,  and  before/at,  by  sale  thereof  levy  the 
said  sums  of  money  as  by  the  writ  he  was  commanded  ;  and  that  the 
said  goods  were,  immediately  before  and  at  the  time  of  the  bankruptcy, 
the  property  of  John  Brown,  and  liable  to  be  taken  and  seized 
under  the  writ ;  that  afterwards,  to  wit  May  6th,  1840,  A^at  issued 
against  John  Brown,  under  which  he  was  adjudged  a  bankrupt, 
and  (after  the  requisite  proceedings)  the  plaintiffs  were  chosen  and 
became  assignees,  and,  as  such,  entitled  to  the  possession  of  the 
goods  as  from  the  time  when  John  Brown  became  bankrupt ;  which 
possession  is  the  possession  of  the  plaintiffs  as  assignees  in  the 
declaration  mentioned.  Averment,  that  the  Ji.  fa.  was  bond  ndf 
executed  and  levied,  and  the  goods  and  chattels  seized,  by  the 
defendant  Constable,  as  sheriff,  before  the  date  and  issuing  of  the 
fiat ;  that  James  Brown  and  defendant  Constable  had  not,  at  the 
time  of  executing  or  levying,  notice  of  any  prior  act  of  bankruptcy 
committed  by  John  Brown  ;  that  the  judgment  on  which  the  vrrit 
issued  was  not  founded  on  any  warrant  of  attorney  or  cognorii 
given  by  John  Brown  by  way  of  fraudulent  preference ;  and  that 
the  seizing  under  the  said  writ  is  the  conversion  in  the  declaration 
mentioned.    Verification. 

(1)  This  plea  was  withdrawn.    See  note  (a)  to  Aldrtd  v.  CwMtahU,  4  Q.  B.  674. 
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Beplication.      **  That  the  conversion  in   the  said  declaration      aldred 
mentioned  and  complained  of  was  not  and  is  not  the  seizing  and    constable. 
taking  the  goods  and  effects  in  the  said  fourth  plea  mentioned  under 
and  by  virtue  of  the  said  writ  at  the  suit  of  the  said  James  Brown ; 
and  that  ^plaintiffs  issued  their  writ  and  declared,  and  brought       L  ^^^^  ] 
their  action,  against  the  said  defendants,  not  for  or  in  respect  of 
such  seizing  and  taking,  nor  for  or  in  respect  of  goods  and  effects 
which  were  seized  and  taken  and  sold  under  and  by  virtue  of  the 
said  writ,  but  for  that  the  plaintiffs,  as  such  assignees  as  aforesaid, 
to  wit  on  the  said  day  in  the  said  declaration  mentioned  in  that 
behalf,  were  lawfully  possessed  of  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  and  which  said  goods  and  chattels 
were  other  and  different  than  the  said  goods  and  effects  which  were 
seized  and  taken  and  sold  by  the  said  defendant  Constable  under 
and  by  virtue  of  the  said  writ  at  the  suit  of  the  said  James  Brown  ; 
and  for  that  the  defendants  afterwards,  to  wit  on  the  same  day 
in  the  said  declaration  in  that  behalf  mentioned,  converted  and 
disposed  of  the  said  goods  and  chattels  in  the  said  declaration 
mentioned  to  their  own  use."    Verification. 
Flea  to  the  new  assignment :  Not  guilty. 

5.  Flea  like  the  4th,  only  stating  a  Ji.  fa,  at  the  suit  of  Charles 
Brown.  Replication,  admitting  the  bankruptcy,  seizure  and  sale 
under  the  ^.yb.,  property  in  John  Brown  before  the  bankruptcy, 
Jiat,  appointment  of  plaintiffs,  and  their  title  and  possession,  as 
assignees ;  De  injuria  as  to  the  residue.     Issue  thereon. 

Charles  Brown  pleaded   separately.     The  parts  of  the  record 
affecting  him  exclusively  are  immaterial  to  this  report. 

This  cause  was  tried  a  second  time  (i),  before  Wightman,  J.,  at 
the  York  Summer  Assizes,  1848.  It  appeared,  as  before,  that  the 
warrant  of  attorney  on  which  Charles  Brown  obtained  judgment 
and  execution  was  given  under  circumstances  which,  as  was  said, 
showed  a  fraudulent  ^preference.  After  seizure,  and  before  sale,  [  *373  ] 
the  plaintiffs,  referring  to  Charles  Brown's  execution  only,  gave  the 
sheriff  notice  that  John  Brown  had  committed  an  act  of  bankruptcy 
on  which  a  Jiat  was  about  to  be  issued.  The  other  parts  of  the 
evidence  material  to  the  present  report,  and  the  points  taken  for 
the  defendants,  were  stated  as  follows  in  the  judgment  of  this  Court 
delivered  as  after  mentioned. 

(1)  See  Aldred  v.  Conatahle,  4  Q.  B.  1883  (46  &  47  Vict.  c.  52),  8.  48,  and 
674.  [The  point  there  decided  has  be-  BtUcher  v.  Stead  (1875)  L.  R.  7  H.  L. 
come  obsolete  :  aee  Bankruptcy  Act,      839,  846,  44  L.  J.  Bk.  129.— A.  C] 
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Aldbbd  '*  Upon  the  evidence  it  appeared  that  on  the  28rd  of  April  the 

Constable,  sheriff  received  the  writ  at  the  suit  of  James  Brown  under  which 
he  justified;  and  that  on  the  24th  of  April  he  received  9,jLfa, 
at  the  suit  of  Charles  Brown  for  813Z.  Ua.  The  sheriff  had 
seized  all  the  goods  of  the  bankrupt  under  the  writ  at  the  soit 
of  James  Brown  before  he  received  the  writ  at  the  suit  of  Charles 
Brown :  but  he  remained  in  possession  under  both  writs  until 
the  time  of  the  sale,  which  took  place  on  the  28th  and  29th  of  April. 
The  first  day's  sale  of  the  goods  produced  more  than  sufficient 
to  cover  and  satisfy  the  writ  at  the  suit  of  James  Brown.  There 
remained,  however,  at  the  end  of  the  first  day's  sale,  as  many 
goods  that  had  been  seized  by  the  sheriff  under  the  two  writs  as 
produced  at  the  sale  on  the  following  day  1492. :  and  the  plaintiffs 
contended  that  they  were  entitled  to  a  verdict  upon  the  nev 
assignment  in  respect  of  those  goods." 

The  defendants  answered  that,  if  the  plaintiffs  meant  to  claim 
part  of  the  goods  as  not  having  been  taken  and  sold  under  James 
Brown's  writ,  they  should  have  traversed  the  allegation  in  tiie 
plea  that  they  were  so  taken  and  sold,  instead  of  new  assigning, 
whereby  they  in  effect  admitted  that  all  the  goods  were  covered 
by  the  plea.  And  they  urged  that,  in  fact,  the  sale  was  one 
[  *S74  ]  ^continuous  proceeding,  and  was,  throughout,  a  sale  under  James 
Brown's  execution.  Also,  as  to  the  sheriff,  that  he  was  not  liable, 
being  bound  to  enforce  the  writ  without  reference  to  the  merits  of 
the  execution.  (This  point  was  not  insisted  upon  in  Banc.)  And 
that,  if  the  sheriff  had  sold  illegally,  trover  was  not  the  proper  form 
of  action. 

The  learned  Judge  reserved  the  points,  and  left  it  to  the  jury  to 
say  whether  the  warrant  of  attorney  on  which  Charles  Brown  had 
obtained  judgment  and  execution  was  given  by  way  of  fraudaleot 
preference.  Verdict  for  plaintiffs  on  the  1st,  8rd,  4th,  and  5tb 
issues;  damages  1491,,  (the  produce  of  the  second  day's  sale). 
Leave  was  given  to  move  that  the  verdict  against  Sir  T.  A.  C. 
Constable  should  be  set  aside  and  a  verdict  entered  for  him. 

Wortley,  in  Michaelmas  Term,  1848,   obtained   a  rule  mn' 
accordingly. 

Martin  now  showed  cause  (i) : 

As  to  the  form  of  proceeding,  Cheston  v.  Gibbs  (2),  decided  since 

(1)  Before  Lord  Denman,   Oh.   J.,  (2)  12  M,  *  W.  111. 

Patteson,  Williams  and  Wightman,  J  J, 
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the  granting  of  this  rule,  shows  that  the  action  is  rightly  brought      Aldrbd 
in  trover.  Coxstable. 

(Wortley,  contra,  said  he  should  not  dispute  this.) 

Then,  as  to  the  new  assignment  (i).  The  statement,  in  the  fourth 
plea,  of  a  levy  under  James  Brown's  writ  was  matter  which  the 
plaintiffs  did  not  propose  to  dispute ;  their  case  was  that,  after 
selling  to  satisfy  that  execution,  the  sheriff  went  on  to  sell  under  a 
void  writ :  therefore  they  could  answer  the  plea  only  by  a  new 
'assignment,  alleging  that  the  conversion  of  which  they  complain  [  *975  ] 
is  not  the  seizure  and  sale  of  the  goods  mentioned  in  the  plea,  and 
under  James  Brown's  writ,  but  the  conversion  of  other  and  different 
goods  in  the  declaration  mentioned.  To  that  new  assignment  the 
defendants  plead  only  Not  guilty ;  and  upon  that  issue  the  evidence 
entitles  the  plaintiffs  to  recover,  Not  guilty  putting  in  issue  nothing 
but  the  fact  of  conversion.  The  seizure  and  sale,  as  far  as  they 
were  necessary  to  satisfy  James  Brown's  writ,  were  lawful,  and  this 
would  have  been  the  answer  under  the  fourth  plea ;  but,  as  soon  as 
the  sheriff  sold  more  than  was  requisite  for  James  Brown's  execution, 
he  became  liable  in  trover,  according  to  Stead  v.  Oascoigne  (2) ;  and 
this  view  of  the  case  is  met  by  the  new  assignment.  In  Batchelor 
v.  Vyse  (z)  Tindal,  Gh.  J.  said:  "The  law  allows  the  sheriff  to 
seize  a  reasonable  quantity  of  the  debtor's  goods:  but  he  must 
know  when  he  has  sold  enough  to  satisfy  the  execution.  Stead  v. 
Gascoigne  (2)  is  a  direct  authority.  The  case  certainly  was  not 
much  argued ;  bat  it  was  treated  as  an  authority  by  Mr.  Justice 
LrrrLBDALE  in  Norman  v.  Bell"  (4). 

Worthy,  E.  V.  Williams  and  E.  Beavan,  contra  : 

It  is  not  necessary  to  dispute  that,  if  the  sheriff,  after  satisfying 
the  valid  writ,  proceeded  to  sell  under  a  void  writ,  he  would  be 
liable  in  trover :  the  question  is  whether  that  is  the  state  of  things 
suggested  by  the  new  assignment.  The  declaration  alleges  a  seizure 
and  'conversion  of  certain  goods  which  are  particularly  described :  [  *376  ] 
the  plea  justifies  as  to  all  those  goods:  then  the  plaintiffs  new 

(1)  Afl  to  new  assignmeiits  see  and  (3)  4  Moo.  &  Sc  552  ;  S.  C,  at  Nisi 
compare  B.  S.  C,  1875,  Old.  XIX.  Frius,  1  Moo.  &  Rob.  331  ;  and  see 
r.  14;  B.  S.  C,  1883,  Old.  XXXTTT.      p.  333,  note  {b). 

r.  6;  B.  S.  C,  1902,  r.  7.     Matter  in  (4)  2  B.  ft  Ad.  190.  Steady.  Oascoigne 

the  nature  of  a  new  assignment  should  is  not  expressly  cited :    but  see  the 

now  be  introduced  by  amendment  of  observation  of  Littlbdale,  J.  at  p. 

the  statement  of  claim. — ^A.  G,  191, 

(2)  8  Tkqnt.  627, 
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aldred  assign,  that  they  sae  in  respect  of  goods  other  than  and  different 
Constable.  fi*om  those  stated  in  the  plea  to  have  been  seized.  The  effect  of 
this  is,  that  the  plaintiffs  abandon  the  matter  of  complaint  answered 
by  the  plea.  [They  cited  Dand  v.  Kingscote  (i),  Barnes  v.  Hunt  (2), 
Greene  v.  Jones  (8),  Norman  v.  Westcombe  (4),  Bull.  N.P.  92,  Pratt 
[  378  ]  V.  Groome  (5),  and  Oakley  v.  Davis  (6).]  Here  the  plaintiffs,  by  their 
new  assignment,  undertake  to  show  that  the  goods  as  to  which 
they  complain  are  a  different  set  of  goods  from  those  mentioDed 
in  the  plea,  and  which  they  admit  to  have  been  seized  and  sold 
as  there  stated  (7). 

(Fatteson,  J. :  The  new  assignment  is  good  in  point  of  language; 
and  it  is  a  question  on  the  evidence  whether  there  were  two  sales 
or  one.  It  is  as  if  the  action  wete  trover  for  horses,  and,  the 
defendant  justifying  under  a  writ,  the  plaintiff  new  assigned, 
and  said  at  the  trial,  "You  seized  a  black  horse  and  a  grey;  the 
black  horse  sold  for  as  much  as  satisfied  the  execution;  and 
you  then  sold  the  other :  we  do  not  sue  for  the  black  horse,  bat 
for  the  grey." 

Lord  Dbnman,  Ch.  J. :  The  question  there  would  be  upon  the 
evidence.) 

The  plaintiffs  were  bound  to  prove  that  some  particular  thing  was 
sold  which  was  not  a  subject  of  the  first  execution. 

(Patteson,  J. :  It  comes  to  the  question  whether,  when  a  sheriff 
has  two  writs  of  execution,  and,  after  selling  enough  to  satisfy  tbe 
[  ♦379  ]       first,  proceeds  *with  the  sale,  he  must  not  be  taken  to  sell  under 
the  second.) 

"  As  soon  as  "  the  goods  "  are  seized,  they  are,  in  point  of  law,  in 
his  custody  under  all  the  writs  which  he  then  has ;  and,  when  he 
sells  them,  he  sells,  in  point  of  law,  under  all  the  writs : "  Dreicev, 
Lainson  (8),  judgment  of  the  Court.  The  sale  is  continuous  and 
not  divisible.  If  enough  goods  to  satisfy  the  first  execution  were 
sold  on  the  first  day,  but  part  of  them  were  accidentally  destroyed 
or  lost,  the  first  execution  creditor  might  demand  the  proceeds  of 
the  goods  sold  after  the  first  day,  until  he  was  satisfied ;  and  the 

(1)  55  B.  E.  560  (6  M.  &  W.  174,  (4)  2  M.  &  W.  349. 
197).                                                                   (o)  15  East,  235. 

(2)  11  East,  451.    See  the  observa-  (6)  16  Bast,  82,  86. 

tion  of  LiTTLEDALE,  J.  in  Bowen  v.  (7)  See  note(/)  to  Greenes,  JoiMj^ 

Jtnhin,  6  Ad.  &  El.  911,  919.  Wms.  Saund.  299  a,  6tli  ed. 

1^(3)  1  Wms.  Saund.  300  a,  6th  ed.  (8)  11  Ad.  &  El.  529,  637, 
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sheriff  must  be  prepared  to  meet  such  demand,  though  he  might      aldred 
perhaps  be  liable  in  an  action  for  negligence  by  the  second  creditor,    (Nonstable. 
if  he,  in  consequence,  suffered  loss. 

Cu7\  adv.  viilL 

Lord  Dbnvan,   Ch.  J.,  on  a   subsequent  day   of   this  vacation 
(July  6th),  delivered  the  judgment  of  the  Goubt  : 

The  only  questions  in  this  case  arose  upon  the  new  assignment 
upon  the  fourth  plea.  The  declaration  was  in  trover  in  the  usual 
general  form.  The  defendant  Constable,  in  the  fourth  plea,  states 
that  a  writ  of  Ji.  fa.  at  the  suit  of  James  Brown,  indorsed  to  levy 
79/.  4«.  9d.,  was  delivered  to  him  (he  being  Sheriff  of  Yorkshire) 
before  the  issuing  the  fiat  against  John  Brown ;  and  that  he,  as 
sheriff,  before  the /at,  seized  and  took  in  execution  the  goods  in  the 
declaration  mentioned,  for  the  purpose  of  levying  the  money  men- 
tioned in  that  writ,  and  did,  before  the^t,  by  sale  thereof  levy  the 
said  money  as  by  the  said  writ  he  was  commanded.  To  this  ^plea  [  *380  ] 
the  plaintiffs  new  assigned  that  they  brought  their  action,  not  in 
respect  of  goods  seized,  taken  and  sold  under  the  writ  mentioned  in 
the  plea,  but  for  goods  and  chattels  other  and  different  than  the 
goods  and  chattels  which  were  seized,  taken  and  sold  under  the 
said  writ  in  the  fourth  plea  mentioned.  To  this  new  assignment 
there  was  a  plea  of  Not  guilty.  (His  Lordship  then  stated  the 
material  facts  proved  on  the  trial,  as  at  p.  423,  ante.) 

The  defendant  contended :  1.  That  the  plaintiffs,  by  new  assigning, 
had  admitted  that  all  the  goods  mentioned  in  the  declaration  were 
covered  by  the  plea ;  and  that  they  ought  not  to  have  new  assigned, 
but  traversed  the  allegation  in  the  plea  that  the  goods  were  taken 
and  sold  to  satisfy  the  writ  at  the  suit  of  James  Brown;  and, 
2.  That  the  sale,  though  in  two  days,  was  in  fact  but  one  sale,  and 
that  sale  under  the  execution  at  the  suit  of  James  Brown  ;  for  that, 
although  enough  was  raised  at  the  first  day's  sale  to  satisfy  James 
Brown's  execution,  the  sheriff  might  nevertheless  sell  more  under 
that  writ  in  order  to  protect  himself,  in  case,  after  the  sale,  and 
before  delivery  of  the  goods  sold  to  the  purchasers,  some  unfore- 
seen loss,  as  by  fire  or  thieves,  might  occur,  which  would  render 
the  produce  of  the  first  day's  sale  insuf&cient  to  satisfy  James 
Brown's  writ.  Upon  both  of  these  points,  however,  our  opinion  is 
in  favour  of  the  plaintiffs. 

We  think  a  new  assignment  was  the  proper  mode  of  pleading  in 
this  case  on  the  part  of  the  plaintiffs.     The  declaration  is  general, 
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aldbed      and  may  apply  to  any  goods  within  the  number  and  description 
Constable,    stated  in  it.     The  defendant  says  that  he  seized,  took  and  sold  the 

L  *3ai  ]  goods  mentioned  in  the  declaration  under  a  writ  of  fi.  fa.  at  *the 
suit  of  James  Brown,  and  so  justifies.  This  apparently  answers 
the  declaration  ;  for  the  defendant  did  seize,  take  and  sell  some 
goods,  within  the  number  and  description  in  the  declaration, 
under  that  writ;  and,  the  declaration  being  general,  it  may  be 
that  the  goods  seized  and  sold  under  that  writ  were  the  goods 
for  which  the  plaintiff  brought  his  action.  But  the  plaintiff, 
admitting  that  the  defendant  did  seize  and  sell  certain  goods  within 
the  number  and  description  of  these  stated  generally  in  the  declara- 
tion, says  by  his  new  assignment  that  the  goods  in  respect  of  which 
he  brought  his  action,  and  which  he  named  in  his  declaration,  are 
not  those  seized  and  sold  under  James  Brown's  writ,  but  other 
goods.  And  this  is  the  proper  mode  of  pleading  in  such  a  case,  a 
new  assignment  being  used  to  explain  matters  alleged  generallj  in 
the  declaration  and  only  apparently  answered  by  the  plea. 

The  question  then  becomes  one  of  fact,  whether  all  that  was  sold 
at  both  sales  was  sold  under  the  writ  at  the  suit  of  James  Brown: 
and  upon  this  part  of  the  case  the  second  point  made  by  the 
defendant  arises. 

The  cases  of  Stead  v.  Gascoigne  (i)  and  Baichelor  v.  Vy»e  (2)  are 
direct  authorities  that,  if  a  sheriff  sell  more  goods  than  are  sufficient 
to  satisfy  an  execution,  he  is  liable  in  trover  in  respect  of  the 
excess.  Whether  he  sold  more  than  under  the  circumstances  was 
necessary,  is  a  question  of  fact  in  each  particular  case ;  and,  in  the 
present,  there  is  no  doubt  that  the  produce  of  the  first  day's  sale 
was  sufficient  to  satisfy  the  execution  at  the  suit  of  James  Brown: 
and  we  are  of  opinion  that  the  sale  on  the  second  day  was  not 

[  *382  ]  warranted  by  James  ^Brown's  writ,  and  that  the  goods  sold  on  that 
day  cannot  be  considered  sold  under  that  writ.  We  also  think 
that,  piimd  facie,  a  sheriff's  sale  is  to  be  considered  to  be  for  ready 
money  and  immediate  delivery,  and  that  the  sheriff  is  not  justified, 
after  he  has  sold  as  much  as  apparently  satisfies  the  writ,  in  going 
on  to  sell  more  upon  a  speculation  that  it  is  possible  that  actual 
delivery  of  such  goods  as  he  has  already  sold  may  be  prevented  by 
some  loss  or  accident  for  which  he  is  not  answerable. 

This  rule  therefore  will  be  discharged ;  and  the  verdict  for  the 
plaintiffs  upon  the  new  assignment  will  stand. 

Rule  discharged, 
(1)  8  Taunt.  627.  (2)  4  Moo.  ^  Sc.  552, 
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ELWOOD  V.  BULLOCK  (1).  1844. 

(6  a  B.  383  -413;  S.  C.  13  L.  J.  Q.  B.  330;  8  Jur.  1044.)  I'm] 

The  council  of  a  borough  made  the  following  bye-law,  by  virtue  of  a 
charter  empowering  them  to  make  bye-laws,  and  of  stat.  6  &  6  Will.  lY. 
c.  76,  8.90(2). 

That  no  person  should  erect  any  booth  for  the  purpose  of  any  show  or 
public  entertainment  in  any  public  place  within  the  borough  without  licence 
from  the  mayor,  which  licence  shotdd  not  be  given  at  or  for  any  other  time 
than  during  the  annual  fairs  if  three  inhabitant  householders,  residing 
within  100  yards  of  the  place  intended  to  be  used,  should  have  previously 
memorialized  the  mayor  in  writing  to  withhold  such  licence :  and  that  any 
such  licence  given  at  or  for  any  other  time  than  during  the  said  fairs  shotdd 
be  revoked  by  the  mayor  and  become  void,  if  and  so  soon  as  three  inhabitant 
householders  residing  within  ]  00  yards  &c.  should  memorialize  the  mayor 
in  writing  to  revoke  the  same;  such  last-mentioned  memorial  to  be 
presented  within  forty-eight  hours  after  the  building  of  such  booth  should 
have  been  commenced,  and  the  revocation  to  be  notified  forthwith  to  the 
party  employed  or  interested  in  the  building :  and  any  person  erecting  or 
continuing  a  booth  in  contravention  of  the  bye-law  to  forfeit  a  sum  not 
exceeding  61, : 

Held  an  unreasonable  bye-law,  and  wholly  void,  though  duly  published 
and  notified  to  a  Secretary  of  State  and  not  disallowed. 

To  a  count  in  trespass  for  breaking  down  and  removing  plaintiff's  booth, 
defendant  pleaded  that,  before  and  at  the  time  when  &c.,  there  was  a  public 
highway,  through,  over  and  along  a  close  called  A.,  for  aU  the  liege  subjects 
&c. ;  and  that  the  booth  had  been  and  was  wrongfully  erected  and  standing 
in  and  across  the  said  highway,  and  obstructing  the  same,  wherefore  defen- 
dant, being  a  liege  subject  &c.,  and  having  occasion  to  use  the  said  highway, 
committed  the  alleged  trespasses,  in  order  to  remove  the  obstruction. 
Beplication:  That  the  said  close  is  in  the  borough  of  B.,  which  is  an 
immemorial  borough,  and  that  an  immemorial  fair  for  the  sale  of  all  kinds 
of  goods  was,  for  three  weeks  from  a  certain  day  in  every  year,  holden  in 
the  said  close,  that  is  to  say  on  certain  parts  thereof  used  for  that  puipose, 
but  leaving  open  a  sufficient  part  of  tiie  said  close,  and  also  of  the  said 
highway,  for  the  subjects  &c.  to  go,  return,  pass,  &c.  in  and  along  the  same 
highway.  And  that  there  was  an  immemorial  custom  in  the  said  borough, 
that  every  liege  subject  using  the  trade  of  a  victualler  hath,  during  the  said 
fail's,  been  used  &c.,  for  the  purpose  of  carrying  on  his  said  trade,  to  enter 
upon  any  part  of  the  said  close  used  for  the  purpose  of  such  fair,  but  leaving 
as  aforesaid,  and,  for  carrying  on  his  said  trade,  to  erect  a  booth  there,  and 
to  continue  such  booth  tmtil  a  reasonable  time  after  the  end  of  such  fair, 
paying  a  reason  able  compensation  to  the  owner  of  the  soil.  And  that 
plamti£F,  being  a  liege  subject  and  a  victualler,  did,  during  such  fair,  erect 
his  said  booth  on  one  of  the  parts  of  the  said  close  then  and  theretofore 
used  for  the  fair  (leaving  as  aforesaid),  according  to  the  custom,  and 
continued  such  booth  there  till  defendant,  during  the  fair,  committed  the 
trespasses  : 

Held,  on  demurrer,  that  the  custom  was  reasonable,  for  that  a  highway 

(1)  Appr.   Arnold  v.  Blaker  (1871)  M.  C.  105.— A.  C. 

L.  R.  6  0.   B.   433,  437,  40  L.  J.  (2)  See  now  Municipal  Corporations 

Q.  B.   185;    dist.   Simpson   v.    Welh  Act,  1882  (45  &  46  Vict.  c.  60),  s.  23. 

(1872)  L.  B.  7  a  B.  214,  216,  41  L.  J.  —A.  C. 
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£lwood  might  have  been  granted  before  legal  memory,  subject,  in  paits,  io  inter- 

V.  ruption  for  a  beneficial  public  purpose  and  for  a  limited  time. 

Bullock.  ^n^  ^;^^  ^^  plaintiff  was  right  in  replying  specially  as  above,  and  could 

not  have  traversed  the  existence  of  a  highway  over  the  loeu$  in  quo,  becazise, 
consistently  with  the  custom,  that  spot  might  sometimes  be  used  as  a  hi^- 
way  and  sometimes  not,  and  it  did  not,  by  temporary  occupation  imda-  the 
custom,  cease  to  be  a  highway. 

Issues  being  joined  in  law  and  in  fact,  the  plaintiff,  after  judgment  for 
him  on  the  former,  the  latter  being  untried,  obtained  a  rule  to  disoontiniie 
on  payment  of  costs.  On  taxation,  the  Master  made  his  allocatur  for  the 
plaintiff's  and  defendant's  costs  respectively,  not  striking  a  balance.  The 
plaintiff,  to  whom  the  larger  sum  was  due,  took  out  execution  for  the 
balance  between  his  costs  and  the  defendant's : 

Held,  that  he  was  entitled  to  his  costs  of  demurrer  notwithstanding  the 
discontinuance.    And 

The  Court  refused,  on  motion,  to  set  aside  the  execution  as  iiregukrly 
issued  for  a  balance  instead  of  the  gross  sum  awarded  for  costs. 

Trespass.  The  declaration  stated  that  defendant,  on  d:c.,  ^th 
force  and  arms,  at  Bury  St.  Edmund's  in  Suffolk,  in  a  certain  dose 
[  *384  ]  there  called  the  Angel  Hill,  *broke  and  entered  a  certain  booth  or 
building  of  plaintiff,  then  standing,  erected  and  being  in  the  said 
close,  and  commonly  called  and  k^own  as  the  Harp,  and  before 
that  time  used  by  plaintiff  for  the  purpose  of  therein  selling  liquors, 
and  then  and  there  took  down,  pulled  down,  <&c.  and  destroyed  the 
said  booth,  and  broke  to  pieces,  took,  and  carried  away  and  con- 
verted,  the  materials ;  and  also  seized  and  took  plaintiff's  goods 
and  chattels,  to  wit  &c.,  there  then  found  &c.,  of  a  large  value  &c., 
and  broke  &c.,  and  took,  carried  away  and  converted  the  same :  bj 
means  whereof  the  goods  were  lessened  in  value  &c.,  and  also,  by 
means  of  the  booth  being  pulled  down,  &c.,  plaintiff  was  prevented 
from  selling  divers  large  quantities  of  liquors  and  provisions  therein, 
and  from  exercising  and  carrying  on  his  trade  of  a  victualler  therein, 
and  thereby  making  gains  &c. 

Plea  2.  That  the  borough  of  Bury  St.  Edmund's  is,  and  from 
time  whereof  &c.  hath  been,  an  ancient  borough ;  and  that  the 
burgesses  thereof,  until  the  making  of  an  Act  passed  &c.  (5  &  6 
Will.  lY.  c.  76),  and  until  the  first  election  of  councillors  under  tbe 
said  Act,  had  been  and  were  a  body  corporate  and  politic  by  the 
name  of  The  Alderman  and  burgesses  of  Bury  St.  Edmund's  in  the 
county  of  Suffolk,  and  from  thence  hitherto  have  been,  and  still 
are,  a  body  corporate  &c.,  by  the  name  of  The  Mayor,  aldermen 
and  burgesses  of  Bury  St.  Edmund's.  That,  by  letters  patent, 
April  8rd,  4  Jac.  I.  (profeit),  the  King  granted  to  the  said  corpora- 
tion and  their  successors  that  the  alderman  for  the  time  being,  ftud 
the  assistants  of  the  said  borough  for  the  time  being,  or  the  greater 
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part  of  them,  and  the  chief  burgesses  for  the  time  being,  or  the      Elwood 
greater  part  of  them,  and  the  common  council  for  the  time  being,     bullock. 
or  the  greater  part  *of  them  (of  whom  the  alderman  for  the  time       [  *S85  ] 
being  was  to  be  one),  upon  public  warning  thereof  to  be  given  to 
congregate  themselves    together,  ''  should    have  full   power  and 
authority  to  make  and  constitute  and  ordain  from  time  to  time 
good,  wholesome,  profitable,  honest  and  necessary  laws,  statutes, 
constitutions,  decrees,  and  ordinances  reasonable  in  writing  whatso- 
ever, which   to  them  or  the  greater  part  of  them   as  aforesaid, 
according  to  their  discretions  "  &c.,  "  should  seem  to  be  for  the 
good  regimen  and  government  of  the  borough  aforesaid  and  all  and 
singular  officers,"  &c.,  "  inhabitants  and  residents  of  the  borough 
aforesaid,  in  their  offices,"  &c.,  "  arts  and  businesses  within  the 
borough  aforesaid  and  liberties  and  precincts  of  the  same  for  the 
time  being,  which  they  should  have,  bear  and  use  for  the  further 
public  good,  common  profit  and  good  government  of  the  borough 
aforesaid,  and  the  victualling  the  same,  and  for  other  the  things 
and  causes  by  any  manner  of  way  touching  the  said  borough.     As 
by  the  said  letters  patent"  &c.     The  plea  then  averred  acceptance 
of  the  letters  patent,  which  are  still  in  force,  except  so  far  as  the 
same  are  repealed  or  annulled  by  stat.  5  &  6  Will.  IV.  c.  76.    And 
that,  after  the  passing  of  that  Act,  and  before  the  time  when  &c., 
and  more  than  twelve  calendar  months  before  the  commencement 
of  this  suit,  to  wit  on  &c.,  defendant,  being  duly  qualified,  had  been 
elected  mayor,  &c.,  and  had  subscribed  the  declaration  &c. ;  and 
that  he  continued  mayor  until  after  the  committing  of  the  supposed 
trespasses,  to  wit  until  &c. ;  and  was  during  all  that  time  a  justice  of 
peace  for  the  borough,  and  had  duly  taken  the  oaths  required  in 
that  behalf.     The  plea  then  stated  the  election,  more  than  twelve 
calendar  months  before  action  brought,  of  aldermen,  and  of  coun- 
cillors   (among    *whom    was  the  defendant)  duly  qualified,  who      [  ♦386  ] 
respectively  subscribed  the  declarations  &c.,  and  who  remained  in 
office  until  after  the  committing  &c.,  and  which  aldermen  and 
councillors  constituted  and  acted  as  the  council  of  the  borough  on 
the  20th  February,  1848,  and  until  after  the  committing  &c.     And 
that,  while  they  so  constituted  such  council,  and  before  the  time 
when  &c.,  to  wit  on  February  20th,  1843,  a  quarterly  meeting  of 
the  said  council  for  the  transaction  of  general  business  was  duly 
holden  &c.  (the  plea  stated  particularly  the  notices  and  the  other 
due  preliminaries  to  the  holding  of  such  meeting).     And  that  more 
than  two  thirds  of  the  whole  number  of  the  council,  to  wit  &c. 
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Elwood  (naming  them),  were  present  at  the  said  meeting  and  at  the  making 
Bullock,  of  the  bye-laws  after-mentioned  ;  and  defendant  presided  &c.  And 
thereupon  it  then  seemed  meet  to  the  said  council  to  make  &c.,  and 
they  did  then  accordingly,  to  wit  on  &c.,  at  the  said  meeting,  by 
virtue  and  in  pursuance  of  the  Act  of  Parliament  in  sach  case  &c., 
and  of  all  powers  &c.  granted  by  any  charter  or  charters  to  the 
mayor,  aldermen  and  burgesses,  &c.,  or  by  law  inherent  or  other- 
wise vested  in  them  or  the  said  council  in  that  behalf,  duly  make, 
&c.,  and  declare  divers,  to  wit  twelve,  bye-laws,  statutes,  &c.,  r^ison- 
able,  in  writing,  for  the  good  rule  &c.  (i)  of  the  said  borough,  and 
for  the  prevention  &c.  of  divers  nuisances  therein  which  were  not 
already  punishable  in  a  summary  manner  &c.,  and  by  such  bye-lawg 
appoint  divers  fines  which  they  deemed  necessary  for  the  preven- 
tion &c.  of  such  offences,  no  fine  so  appointed  exceeding  5/.  And 
by  one,  to  wit  the  eleventh,  of  which  bye-laws  it  was  and  is  ordained 
and  declared : 
[  387  j  **  That  no  person  should  thenceforth  erect  any  booth  or  place  anj 

caravan,  for  the  purpose  of  any  show  or  public  entertainment,  in 
any  public  place  within  the  said  borough  without  the  licence  of  the 
mayor  thereof ;  and  that  such  licence  should  not  be  given  at  or  for 
any  other  time  than  during  the  time  of  the  annual  fairs,  if  three 
inhabitant  householders,  residing  within  100  yards  of  the  place 
intended  to  be  used,  should  have  previously  memorialized  the  said 
mayor  in  writing  to  withhold  such  licence:  and  that  any  such 
licence  given  at  or  for  any  other  time  than  during  the  time  of  the 
said  fairs  should  be  revoked  by  the  said  mayor  and  become  void,  if 
and  so  soon  as  three  inhabitant  householders,  residing  within  100 
yards  of  the  place  for  which  such  licence  should  be  granted,  should 
memorialize  the  said  mayor  in  writing  to  revoke  the  same:  provided 
such  memorial  as  last  mentioned  should,  in  the  case  of  any  booth 
or  other  like  erection  being  sought  to  be  set  up,  be  presented  to  the 
mayor  within  forty-eight  hours  next  after  the  building  of  any  snch 
booth  or  erection  should  have  been  commenced;  and  that  the 
revocation  of  such  licence  should  forthwith  be  notified  by  the  major 
to  some  person  or  persons  employed  or  interested  in  the  building  of 
any  such  booth  or  other  erection :  And  that,  in  case  any  person 
should  erect  or  cause  to  be  erected  wholly  or  partially  any  booth  or 
other  like  erection  or  place,  or  cause  to  be  placed  any  caravan  for 
the  purpose  of  any  show  or  public  entertainment,  in  any  puhlic 
place  within  the  said  borough,  without  the  licence  of  the  mayor, or, 
(I)  See  Stat.  5  &  6  Will.  IV.  c.  76,  s.  90. 
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after  the  revocation  of  any  such  licence  shoald  have  been  notified      klwood 
to  him,  should  refuse  or  neglect  to  remove  such  caravan  or  the      bullock. 
materials  of   such  booth  or  other  like  erection  within   the   time 
prescribed  *by  the  said  mayor  in  that  behalf,  such  person  should         *-^^'* 
forfeit  and  pay  a  sum  not  exceeding  5{. ;  and  that  in  every  such 
case  it  should  be  lawful  for  the  said   mayor,  whether  the   said 
penalty  should  have  been  sued  for  or  not,  to  cause  every  such 
booth  or  other  like  erection,  whether  completed  or  not,  and  every 
such  caravan,  to  be  removed  from  and  out  of  the  limits  of  the  said 
borough :  provided  that  that  bye- law  should  not  be  construed  to 
give  any  greater  effect  to  the  licence  of  the  said  mayor  than  the 
same  would  have  had  if  that  bye-law  had  not  been  made."     As  by 
the  said  laws,  &c.,  will  (among  other  things)  fully  appear. 

The  plea  then  averred  notice  of  the  said  bye-laws  to  one  of  the 
Secretaries  of  State,  and  publication  by  affixing  on  the  door  of  the 
town  hall  (i) ;  and  entry  and  signing  of  minutes  of  the  said 
proceedings  in  council  (2) ;  that  the  bye-laws  were  not  disallowed 
&c.  within  forty  days  (i)  after  notice  and  publication ;  and  that, 
immediately  after  the  expiration  of  forty  days  &c.,  to  wit  on  &c., 
and  before  the  time  when  &c.,  the  same  came  into  effect. 

The  plea  then  went  on  to  state  that,  before  and  at  the  time  of  the 
making  of  an  Act  &c.  (the  Parliamentary  Boundary  Act,  2  &  3 
Will.  IV.  c.  64),  the  close  called  the  Angel  Hill,  in  the  declaration 
mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
part  of  and  situate  within  the  said  borough,  *'  and  the  same  close 
was  and  is  a  common  and  public  place  and  Queen's  highway, 
situate  in  the  middle  of  the  said  borough  ;  of  all  which  premises  " 
&c.  (notic'e  to  plaintiff  before  the  time  when  &c.).  And  defendant 
further  saith  that  plaintiff,  disregarding  the  said  bye-law,  afterwards, 
and  before  the  said  time  when  *&c.,  to  wit  on  &c.,  without  the  leave  [  *389  ] 
or  licence,  and  against  the  will  and  consent,  of  the  defendant,  so 
being  such  mayor  as  aforesaid,  unlawfully  erected,  put  up  and 
placed,  and  caused  to  be  erected  &c.,  the  said  booth  in  the  declara- 
tion mentioned  in  and  upon  the  said  close  called  the  Angel  Hill, 
BO  being  such  common  and  public  place  and  highway  as  aforesaid, 
for  the  purpose  of  public  entertainment,  and  of  causing,  procuring 
and  encouraging  public  dancing,  lewdness,  drunkenness  and 
debauchery  in  and  about  the  said  booth :  and  plaintiff  then  also 
pat  and  placed  the  said  goods  and  chattels  in  the  declaration 
mentioned  in  and  upon  the  said  booth  for  the  purpose  aforesaid  ; 

(1)  Stat.  3  &  6  WUl.  IV.  c.  76,  s.  90.        (2)  Stat.  5  &  6  Will.  IV.  c.  76.  s.  69. 
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Blwood      and  then,  to  wit  on  &c.,  opened  the  said  booth  for  the  purpose 

Bullock,     aforesaid,  and  caused  the  same  to  be  kept  and  continued  open  for 

such  purpose  from  thence  until  and  at  the  said  time  when  Ic. : 

and  plaintiff  did  during  all  that  time  unlawfully  and  injuriously 

keep,  maintain  and  continue  the  said  booth  an  ill  governed  and 

disorderly  booth,  and  for  his  own  lucre  and  gain  did  unlawfully 

and  wilfully  cause  and  procure  divers  and  very   many  dissolute 

and  debauched  persons,  as  well  men  as  women,  of  evil  name  and 

fame  and  of  dishonest  conversation,  and  as  well  inhabitants  of  the 

said  boroagh  as  others,  to  frequent,  assemble  and  come  together 

with  drums  and  trumpets  and  other  instruments  at  and  in  and 

about  the  said  booth  at  unlawful  times,  as  well  in  the  night  as  in 

the  daytime,  and  then  and  there  to  be  and  remain  beating  drams, 

blowing    trumpets,    dancing,    drinking,    tippling,    whoring   and 

misbehaving  themselves,  and  raising  and  making  riots,  affrays, 

uproars,  loud  noises  and  disturbances,  for  divers  long  spaces  of 

time,  to  the  subversion  of  the  good  rule,  order  and  government  of 

[  *s^  ]       the  said  *borough,  and  to  the  great  annoyance  and  damage  and 

common  nuisance  of  all  the  liege  subjects  &c.,  there  inhabiting, 

being,  residing  and  passing,  to  the  evil  example  &c.,  and  in  breach 

of  the  peace  of  our  said  lady  the  Queen  :  whereupon  defendant,  so 

being  such  mayor  of  the  said  borough  as  aforesaid,  then,  to  wit  on 

&c.,  gave  notice  to  and  required  plaintiff  to  discontinue  and  put  an 

end  to  such  nuisance,  and  remove  the  said  booth,  together  with  the 

said  goods  and  chattels  so  put  and  placed  therein  and  thereupon  as 

aforesaid,  by  two  of  the  clock  in  the  afternoon  of  the  12th  October 

then  next  following,  the  same  being  a  sufficient  and  reasonable 

time  in  that  behalf :  but  plaintiff  wholly  refused  so  to  do,  and,  on 

the  contrary  thereof,  until  and  after  the  expiration  of  the  said  last 

mentioned  period  of  time,  and  until  and  at  the  said  time  when  &t., 

kept  and  continued  the  said  booth  so  erected  in  and  upon  the  said 

close,  and  kept  and  continued  the  said  goods  and  chattels  therein 

and  thereupon  for  the  purpose  aforesaid,  and  kept  and  continued 

the  said  booth  open  for  the  purpose  aforesaid ;  and  during  all  the 

time  last  aforesaid  kept,  maintained  and  continued  the  said  booth 

in  the  ill  governed  and  disorderly  manner  aforesaid,  and  caused 

and  procured  the   said  improper  and  disorderly  conduct  to  be 

continued  at  and  in  and  about  the  said  booth:  whereupon  defendant, 

so  being  such  mayor  and  justice  of  the    peace    as    aforesaid, 

afterwards  and  after  the  expiration  of  the  said  period  of  time  so 

prescribed  for  the  removal  of  the  said  booth,  goods  and  chattels  as 
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aforesaid,  at  the  said  time  when  &c.,  in  order  to  abate  and  remove      Elwood 

the  said  naisance  and  to  restore  and  preserve  the  peace  and  the  good     bullock. 

rule,  order  and  government  of  the  said  borough,  and  in  pursuance 

of  the  said  bye-law,  *broke  and  entered  &c.,  and  seized  and  took  &c.      [  *39i  ] 

(justifying  in  the  usual  form),  doing  no  unnecessary  damage  &c., 

and  as   the  defendant  lawfully   &c.      Which   are    the  supposed 

trespasses  &c.     Verification. 

Demurrer,  assigning  as  a  cause,  among  others,  that  the  eleventh 
bye-law  '*  is  an  unreasonable  and  improper  bye-law,  and  is  in 
restraint  of  trade,  and  always  was,  and  is,  invalid  and  void,  and  of 
no  force  or  effect  whatsoever."     Joinder  in  demurrer. 

Last  plea.  That,  before  and  at  the  said  time  when  &c.,  there 
was,  and  of  right  ought  to  have  been,  a  certain  common  and  public 
Queen's  highway  into,  through,  over  and  along  the  said  close  called 
the  Angel  Hill,  for  all  the  liege  subjects  &c.  to  go,  return  &c.,  on  foot 
and  with  horses,  &c.  and  carriages  at  all  times  of  the  year  at  their 
free  will  and  pleasure ;  and  that  the  said  booth  and  the  said  goods 
and  chattels,  just  before  the  said  time  when  &c.,  had  been  respec- 
tively wrongfully  erected,  put  up  and  placed,  and  were,  at  the  said 
time  when  &c.,  respectively  wrongfully  standing,  erected,  being  and 
remaining,  in  and  across  the  said  highway,  and  stopping  up  and 
obstructing  the  same,  so  that,  without  removing  the  said  obstruc- 
tions and  committing  the  said  supposed  trespasses,  the  liege  subjects 
&c.  could  not  then  pass  and  repass  in  and  along  the  said  highway 
as  they  were  used  &c.,  and  of  right  &c.  Wherefore  defendant,  being 
a  Uege  subject  &c.,  and  having  occasion  to  use  the  said  highway, 
at  the  said  time  when  &c.,  in  order  to  remove  the  said  obstructions 
and  to  open  the  said  highway,  broke  and  entered  &c.  (justification 
in  the  usual  form).    Verification. 

Replication.  That  the  said  Bury  St.  Edmund's  in  the  declaration 
mentioned  now  is,  and  from  time  whereof  *&o.  hitherto  hath  been,  [  *392  ] 
an  ancient  borough ;  and  that  the  burgesses  thereof,  before  and 
until  the  time  of  the  making  of  a  certain  Act  &c.  (5  &  6  Will.  IV. 
c.  76),  and  until  the  first  election  of  councillors  under  the  same, 
had  been  and  were  a  body  corporate  &c.,  to  wit  by  the  name  &c. 
(stating  the  names  of  incorporation  before  and  after  the  statute)  : 
and  that,  from  time  whereof  &c.  hitherto,  the  said  close  called  the 
Angel  Hill  hath  been  and  still  is  situate  within  the  said  borough  : 
and  that,  from  time  whereof  &c.,  on  certain  days  in  each  and  every 
year,  to  wit  on  25th  September,  according  to  the  old  style  and  com- 
putation of  time  heretofore  used  in  this  kingdom,  being  the  6th 

28—2 
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Klwood  day  of  October  according  to  the  new  and  present  style  and  computa- 
BuLLocK.  ^ion  of  time,  and  from  thence  for  three  weeks  then  next  following, 
a  fair  for  the  buying  and  selling  of  all  kinds  of  goods  and  merchan- 
dizes hath  been,  and  of  right  oaght  to  have  been,  and  still  of  right 
ought  to  be,  holden  in  the  said  close  called  the  Angel  Hill  in  the 
said  borough,  that  is  to  say  on  certain  parts  thereof  used  for  that 
purpose,  but  leaving  and  so  as  to  leave  open,  unobstructed  and 
unincumbered  a  sufficient  part  of  the  said  close  in  the  said  declara- 
tion mentioned,  and  also  of  the  said  highway  in  the  said  last  plea 
mentioned,  for  the  subjects  of  this  realm,  with  their  horses,  carts 
and  carriages,  to  go,  return,  pass  and  repass  in  and  along  the 
same  highway  in  the  said  last  plea  mentioned,  freely  and  without 
hindrance  or  obstruction.  And  that,  from  time  whereof  &c. 
hitherto,  and  before  and  at  the  time  when  &c.,  there  hath  been, 
and  of  right  ought  to  have  been,  and  still  of  right  ought  to  be,  a 
certain  ancient  and  laudable  custom  within  the  said  borough  and 
there  useid  and  approved  of,  that  is  to  say,  that  every  liege  subject 

f  *393  ]  of  this  realm  exercising  the  trade  or  *calling  of  a  victualler  hath, 
during  the  said  fairs,  that  is  to  say  on  the  said  25th  September  t&c, 
being  the  said  6th  day  of  October  according  &c.,  and  from  thence 
for  three  weeks  the  next  following  in  each  and  every  year  during  all 
the  time  aforesaid,  been  used  and  accustomed,  for  the  purpose  of 
carrying  on  his  said  trade  or  calling  at  the  said  fairs,  to  enter, 
and  of  right,  ought  to  have  entered,  and  still  of  right  ought  to 
enter,  into  and  upon  any  of  the  said  parts  of  the  said  close  called 
the  Angel  Hill  used  as  aforesaid  for  the  purpose  of  holding  the 
said  fairs,  but  leaving  as  aforesaid,  and,  for  the  more  conveniently 
there  carrying  on  his  said  trade  or  calling  at  and  during  the  said 
fairs,  to  there  erect  a  booth,  and  to  put  and  place  therein  provisions, 
goods  and  chattels  fit  and  proper  for  the  more  conveniently  and 
beneficially  there  carrying  on  his  said  trade  or  calling,  and  to  keep 
and  continue  such  booth  so  erected,  and  such  provisions,  goods 
and  chattels,  fit  and  proper  as  aforesaid,  so  put  and  placed  from 
thenceforth  until  a  reasonable  time  after  the  end  of  each  snch 
fair  as  aforesaid  for  removing  and  carrying  away  from  and 
off  the  said  close  such  booth,  provisions,  goods  and  chattels; 
yielding  and  paying  therefore  to  the  owner  or  owners  of  the  soil  of 
the  said  close  called  the  Angel  Hill  a  reasonable  compensation  in 
that  behalf,  when  the  same  should  be  lawfully  demanded.  Aver- 
ment that,  before  and  at  and  after  the  said  time  when  &c.,  one  of 
the  said  fairs  was  held,  a.d.  1848,  in  and  on  the  said  close  called 
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the  Angel  Hill,  to  wit  on  certain  parts  thereof  then  and  theretofore      Elwood 
used  for  that  purpose,  and  leaving  as  aforesaid,  that  is  to  say  on     bullock. 
25th  September  &c.,  being  &c.,  and  for  three  weeks  4&e.    And  that 
plaintiff,   then   being  a  liege  subject  of    this  realm,  and    then 
exercising  the  *trade  or  calling  of  a  victualler,  for  the  purpose  of       t  ^^^^  1 
exercising  and  carrying  on  his  said  trade  or  calling  at  the  said  last 
mentioned   fair,  did,  according  to   the  said  custom  in  this  plea 
mentioned  in  that  behalf,  during  the  last  mentioned  fair,  that  is  to 
say  during  such  three  weeks  as  last  aforesaid,  to  wit  on  J^c,  enter 
into  and  upon  one  of  the  said  parts  of  the  said  close  called  the 
Angel  Hill  then  and  theretofore  used  for  the  purpose  of  thereon 
holding  the  last  mentioned  fair,  and,  for  the  more  conveniently 
there  carrying  on  his  said  trade  or  calling  at  and  during  the  said 
last  mentioned   fair,  did,  according  to   the  said  custom  in  that 
behalf,  then  and  there,  to  wit  on  &c.,  on  such  part  as  last  aforesaid 
of  the  same  close,  but  leaving  as  aforesaid,  erect  a  certain  booth, 
being  the  said  booth  or  building  in  the  said  declaration  mentioned, 
and  being  a  proper  booth,  and  such  a  booth  as  the  plaintiff  might 
erect  according  to  the  said  custom  in  this  plea  mentioned  in  that 
behalf,  and  put  and  placed  in  the  said  booth  the  said  goods  and 
chattels  in  the  said  declaration  mentioned  and  alleged  to  have  been 
seized  and  taken  by  the  defendant,  the  same  then  being  goods  and 
chattels  fit  and  proper  for  the  plaintiff  to  put  and  place  in  his  said 
booth  for  the  more  conveniently  and  beneficially  carrying  on  his 
said  trade  or  calling  therein ;    and  the  said  plaintiff  kept  and 
continued  the  said  booth   so  erected  as  aforesaid,  and  the  last 
mentioned  goods  and  chattels    so  put  and  placed   as  aforesaid, 
from  thence  until  the  said  defendant,  during  the  last  mentioned 
fair  and  before  the  same  was  ended,  and  during  such  three  weeks 
as  last  aforesaid,  and  at  the  said  time  when  &c.  in  the  said  declara- 
tion mentioned,  to  wit  on  «&c.  in  the  said  declaration  mentioned, 
unlawfully  broke  and  entered  the  said  booth  of  ^plaintiff  as  in  the       [  *395  ] 
declaration  mentioned,   used   by  plaintiff  as  therein  mentioned, 
and  then  and  there  took  down  &c.  (restating  the  trespasses  com- 
plained of  in  the  declaration),  in  manner  and  form  as  the  plaintiff 
hath  above  in  his  said  declaration  in  that  behalf  complained  &c. 
Averment,  that,  upon  the  occasion  of  his  entering  the  said  part  of 
the  said  close  as  in  this  plea  mentioned,  and  erecting  the  said  booth 
as  last  aforesaid,  and  putting  and  placing  in  the  said  booth  the  said 
goods  and  chattels  as  last  aforesaid,  he  the  plaintiff  was,  and  from 
thence  hath  been,  and  still  is,  ready  and  willing  to  pay  the  said 
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Elwood      Mayor,  Aldermen  and  Burgesses  of  Bury  St.  Edmnnd^s  aforesaid, 
Bullock,     ^hen  and   still  being  the  owners  of  the  soil  of  the  said  close,  a 
reasonable  compensation  or  stlm  of  money  in  that  behalf,  to  wit 
the  sum  of  51      Verification. 

Demurrer,  assigning  for  causes  :  That  the  plea  shows  a  general 
and  unlimited  highway  and  right  of  way  over  the  Angel  Hill,  and 
every  part  thereof,  for  all  the  liege  subjects  &c.,  at  all  tim^  &c. ; 
and  the  replication  purports  to  admit  such  right  of  way:  never- 
theless, it  does  in  effect  traverse  and  deny  the  same  by  allegation 
of  matter  showing  that,  from  time  whereof  &c.,  there  has  not  and 
could  not  have  been  such  right  of  way,  inasmuch  as  the  replication 
alleges  an  immemorial  and  lawful  holding  of  an  annual  fair  Jcc, 
and  an  immemorial  custom  &c.,  the  lawful  holding  and  exercise  of 
which  are  inconsistent  with  the  rightful  use  of  the  said  highway 
and  right  of  way  :  That  the  replication  does  not  state  that  the  said 
highway  has  been  legally  stopped  up,  &c.,  or  put  an  end  to:  That, 
if  plaintiff  meant  to  contend  that  his  said  booth  and  goods  and 
chattels  were  not  erected  and  put  on,  or  obstructing,  the  said  high- 

[  *396  ]  way,  he  ought  either  to  have  replied  according  to  the  ^fact,  or  to 
have  new  assigned,  or  else  to  have  replied  as  to  part  and  new 
assigned  as  to  other  part :  Also  that  the  replication  does  not  in  anv 
manner  specify  or  show  what  parts  of  the  said  close  were,  from 
time  to  time,  used  for  the  purpose  therein  mentioned,  nor  describe 
the  parts  so  used  :  Also  that  the  replication  does  not  show  by  what 
authority  the  particular  parts  of  the  said  close,  from  time  to  time 
used  for  the  said  purpose,  were  appointed  and  chosen  for  that 
purpose :  and  it  cannot  be  gathered  from  the  replication  that  the 
same  and  identical  parts  of  the  said  close  were  from  time  imme- 
morial used  for  the  said  purpose,  but  nevertheless  such  replication 
does  not  allege  or  show  any  authority  for  at  any  time  changing  ihe 
place  of  holding  the  said  fair  :  Also  that  the  subject-matters  of  the 
replication  are  inconsistent  with  the  enjoyment  as  of  right,  and 
with  the  simple  fact  of  enjoyment,  of  the  said  highway  and  right  of 
way  in  the  last  plea  stated  :  Also  that  the  replication  is  repugnant 
and  self-contradictory,  inasmuch  as  it  states  the  lawful  and  actual 
holding  of  fairs  on  the  said  close  and  highway  for  the  purposes 
therein  mentioned,  but  leaving  unobstructed  a  sufScient  part  of 
the  close  and  highway  for  the  subjects  &c.,  with  their  horses  dt., 
to  go,  return  &c.,  freely  and  without  hindrance  «!s:c.,  and  further 
states  a  custom  used  and  exercised  &c.  (reciting  the  material 
allegations  of  the  plea  as  to  the  custom),  whereas  it  is  impossible 
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for  the  said  fairs  ever  to  have  been  so  holden,  or  for  the  said      Elwood 
persons  ever  to  have  erected,  or  so  to  have  erected,  put  or  placed,     bullock 
such  booth,  provisions,  goods  or  chattels,  or  so  to  have  kept  or 
continued  the  same,  without  causing  hindrance  and  obstruction  in 
and  of  the  said  public  highway :  Also  that  it  does  not  allege  that 
the   booths,  <&c.,  which  it  is  alleged  to  have  *been  customary  to      [  *397  ] 
erect,  put,  place,  &c.,  or  that  the  said  booth,  &c.  of  plaintiff,  or  any 
of  them,  were,  in  fact,  erected,  put,  placed,  &c.  in  the  said  close 
without  causing  hindrance  and  obstruction  of  and  in  the  said  high- 
way :  Also  that  the  replication  admits  that  the  said  annual  fairs, 
and  the  said  booths  &c.,  which  it  is  therein  stated  to  have  been 
customary  to  erect,  &c.,   and  the  said   booth,   &c.   of  plaintiff, 
respectively,  were  and  caused  hindrances  and  obstructions  to  the 
liege  subjects  &c.  having  occasion  to  go,  return  &c.  in  and  along 
the  said  highway,  but  does  not  attempt  to  justify  such  hindrances 
&c. :  Also  that  plaintiff  has  not  shown  in  what  manner  the  com- 
pensations in  the  replication  mentioned,  or  either  of  them,  were  or 
could  be  a  compensation  to  the  liege  subjects  &c.  having  right  and 
occasion  to  use  the  said  highway :  Also  that  the  replication  does 
not  with  certainty  either  admit  or  deny  the  existence,  at  the  time 
when  &c.,  of  the  said  highway,  and  of  the  said  obstructions  or 
either  of  them,  and  neither  positively  traverses,  nor  confesses  and 
avoids,  the  last  plea :  Also  that  the  replication   amounts  to  a 
traverse  or  denial  of  the  last  plea,  and  as  such  ought  to  have 
concluded  to  the  country:  And  that  the  replication  is   in  other 
respects  &c.     Joinder. 
The  demurrers  were  argued  last  Term  (i). 

Gunning y  for  the  plaintiff : 

The  bye-law  is  bad,  because  it  directs  imperatively  that,  except 
daring  fair  times,  the  license  to  erect  a  booth  shall  be  withheld  if 
three  inhabitant  householders,  residing  within  100  yards  of  the 
place  intended  to  be  used,  shall  have  memorialised  *the  mayor  to  [  *39S  ] 
withhold  such  license ;  and,  if  granted,  it  shall  be  revoked,  if  and 
80  soon  as  three  such  householders  shall  memorialise.  This  leaves 
no  discretion  to  the  public  officer. 

(Lord  Denmak,  Ch.  J. :  And  does  not  make  the  withholding  of 
the  license  depend  on  the  party's  own  conduct.) 

(1)  June  7th.    Before  Lord  Denmau,  Ch.  J.,  Patteson,  WiUiaxns  and  Cole- 
ridge, J  J. 
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Elwood      It  does  not  require  that  a  reasonable  objection  shall  be  made,  or 

BuLLooK.     the  owner  of  the  booth  called   upon  to  show  caase  against  the 

refusal  or  revocation.     The  memorialist  may  be  a  rival  in  basineas. 

(Lord  Denman,  Ch.  J. :  Or  may  be  offended  because  the  party 
does  not  deal  with  him.) 

And  the  objector  need  not  be  even  an  inhabitant  of  the  borough. 

(The  Court  gave  judgment,  as  to  this  demurrer,  on  the  above 
objection  only :  but  several  were  stated ;  namely :  1.  That  the 
prohibition  to  erect  a  booth  in  ''any  public  place"  within  the 
borough  was  too  indefinite,  and  might  extend  to  places  which  were 
not  public  highways,  and  which,  therefore,  could  not  legally  he 
included  in  the  prohibition.  2.  That  the  bye-law  professed  to  give 
a  power  of  prohibition  which  might  take  effect  though  in  restraint 
of  trade,  or  tending  to  monopoly  ;  and  such  a  bye-law  was  invalid : 
Com.  Dig.  By-law  (C  8) ;  Trade  (D  2) ;  Ipswich  Tailors'  case  (i), 
and  authorities  there  collected,  p.  58  b,  note  (A),  Eraser's  ed. ; 
Case  of  Monopolies  (2).  8.  (This  was  the  objection  first  stated,  and 
on  which  the  Court  gave  judgment.)  4.  That  the  words  "any 
booth  or  any  other  like  erection  "  are  ambiguous  and  too  vague. 
5.  That  the  fine  for  erecting  a  booth  without  license,  or  not 
removing  it  within  the  time  prescribed  after  revocation,  should 
[  *S99  ]  *have  been  fixed  by  the  bye-law  :  Wood  v.  Searl  (3).  Stat.  5  &  6 
Will.  IV.  c.  76,  s.  90,  enables  the  council  to  appoint  fines  by  their 
bye-laws,  within  the  amount  of  6L,  but  not  to  delegate  the  power  of 
appointing  them.  6.  That  the  power  to  remove  booths  or  caravans 
out  of  the  limits  of  the  borough  cannot  be  necessary ;  and  the 
bye- law  gives  no  direction  or  limit  as  to  the  place  to  which  they 
shall  be  carried.) 

If  the  bye-law  is  bad  in  part,  it  is  bad  altogether :  Com.  Dig. 
By-law  (C  7).  And,  if  originally  defective,  it  does  not  gain 
validity  by  having  been  affixed  on  the  town  hall  and  submitted 
to  the  Secretary  of  State  and  not  disallowed :  Stationers'  Company  v. 
Salisbury  (4). 

The  Court  desired  to  hear  the  other  side  as  to  the  bye-law,  before 
considering  the  demurrer  to  the  replication. 

(1)  11  Co.  Eep.  33  a.  (3)  J.  Bridgm.  139 

(2)  11  Co.  Eep.  84  b,  87  b.  (4)  Comb.  221. 
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Jr.  H.  Watson,  contra :  Blwood 

17. 

The  bye-law  here  is  not  analogous  to  those  which  have  formerly     Bullock. 

been  under  consideration,  originating  in  local  charters.     This  is  a 

regulation  purely  of  police,  framed  under  the  general  Act  5  &  6 

Will.  IV.  c.  76,  s.  90,  and  receiving  a  public  sanction  by  being 

affixed  on  the  town  hall  and  laid  before  a  Secretary  of  8tate.    Its 

object  is,  not  to  influence  trade,  but  to  regulate  something  which 

must,  by  its  nature,  be  more  or  less  a  nuisance  in  any  town.     That 

the  erection  of  booths  should  be  controuled  by  some  one  is  clearly 

necessary  :  the  bye>law  gives  that  controul  to  the  mayor  ;  and  it  is 

only  at  times  other  than  those  of  the  annual  fair  that  he  is  bound 

to  exercise  it  on  the  ^application  of  three  inhabitants.     Nor  is  it      [  *400  ] 

unreasonable  that  at  periods  other  than  the  fair  times,  and  at 

which  booths  are  not  ordinarily  wanted,  persons  resident  in  the 

neighbourhood,  who  are  the  best  judges  of  the  convenience  or 

inconvenience,  should  have  the  privilege  of  objecting  to  them.    A 

power  to   interfere   with   the  opening  of    shops   would   be  very 

different.     It  is  argued  that  such  a  bye-law  makes  the  liberty  of 

having  a  booth  depend  on  the  good  will  of  individuals ;  but  this 

is  no  sufficient  objection   to  a  law  made  for  the  prevention  of 

nuisances.     If  the  law  he  prima  facie  reasonable,  the  Court  will  not 

bold  it  void  because  the  power  may  be  unreasonably  exercised.    An 

argument  from  possible  abuse  was  suggested  in  Tyson  v.  Smith  (i), 

where  a  customary  right  was  claimed  for  every  liege  subject,  being 

a  victualler,  during  certain  fairs,  to  erect  a  booth  on  that  part  of 

the  waste  of  the  manor  on  which  the  fairs  were  held ;  and  it  was 

said  that,  if  the  custom  were  good,  so  many   booths  might  be 

erected  at  the  fair  as  would  impede  business  :  but  this  Court  held 

such  an  apprehension  "  altogether  unreasonable  and  extravagant." 

(The  rest  of  the  argument  in  support  of  this  plea  is  rendered 

immaterial  by  the  judgment  of  the  Court.) 

LoBD  Dekman,  Gh.  J.: 

We  all  think  the  third  objection  fatal.  The  whole  bye-law  must 
be  taken  together,  and  cannot  stand  if  a  part  is  bad.  Now  it  is 
clearly  unreasonable  that  three  inhabitants  of  a  neighbourhood 
should  have  power  to  prevent  the  erecting  or  continuing  of  a  booth, 
merely  because  they  think  it  ought  not  to  be  *allowed.  There  are  [  *4oi  ] 
some  bye-laws  enabling  parties  to  do  acts  prejudicial  to  others,  on 

(1)  6  Ad.  &  £1.  745.     Affirmed  on  error,  in  Ezch.  Ch.,  48  B.  B.  539  (9 
Ad,  &  El.  406). 
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Elwood      enquiry,  or  under  other  restrictions,  which  may  be  very  reasonable; 

Bullock.  ^^^  ^^^3  ^^^  absolute  power  of  prohibition  or  removal  is  claimed, 
and  cannot  be  supported.  Mr.  Watson  argues  that  this  is  an 
enactment  of  police,  and  not  in  restraint  of  trade  ;  but  it  is  a  poliee 
regulation  executed  by  restraining  trade.  That  such  a  regulation 
efifects  the  purpose  contemplated  is  an  argument  which  might 
legalise  any  exercise  of  power.  The  judgment  on  this  demurrer 
must  be  for  the  plaintiff. 

Pattbson,  J.: 

The  effect  of  this  bye-law  is,  that  a  party  may  set  up  a  booth,  and 
then  three  persons,  merely  upon  their  own  will  and  pleasure,  order 
the  mayor  to  remove  it.     That  is  clearly  unreasonable. 

Williams,  J. : 

This  bye-law  goes  to  a  greater  length  than  any  rule  of  policy  can 
warrant.  The  argument  that  some  regulation  of  police  is  carried 
into  effect  by  it  might  be  urged  for  preventing  the  erection  of  a  h 
house.  This  bye-law  might  be  used  to  prohibit,  not  only  thbgs 
having  the  consequences  described  in  the  plea,  but  things  of  an 
indifferent  or  even  salutary  kind.  It  includes  **  any  booth,"  not 
only  for  the  purpdse  of  a  show,  but  for  that  of  **  public  enter- 
tainment," which  may  be  scenic,  or  may  be  the  supplying  meat 
and  drink  for  man  and  horse  coming  to  the  market,  in  which 
surely  there  is  nothing  unlawful.  The  regulation  goes  to  an  extent 
quite  unreasonable.  The  will  and  pleasure,  to  which  the  license  is 
made  subject,  may  be  that  of  the  individual  having  the  greatest 
personal  interest  in  its  being  withheld. 

[  402  ]  COLBRIDOE,  J.  : 

Whether  a  bye-law  is  for  the  regulation  of  trade  or  for  purposes 
of  police,  it  must  be  reasonable  and  just.  It  is  said  that  the  object 
here  is  the  prevention  of  nuisances.  Suppose  a  party  were  indicted 
for  such  a  nuisance :  the  evidence  of  three  neighbours  stating  that 
they  were  annoyed  would  be  a  prima  facie  case ;  but  others  might 
say  that  the  thing  complained  of  was  a  benefit  to  the  neighboar- 
hood;  and  it  would  be  for  a  jury  to  decide.  But  under  this 
bye-law  any  three  persons  living  within  the  prescribed  hmit  may 
memorialise^  and  ipso  facto  prevail.  Such  a  law  is  clearlv 
unreasonable. 
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W.  H,  Watson  was  then  heard  in  support  of  the  demurrer  to      Elwood 
the  replication  :  Bullock. 

First,  the  replication  is  bad  in  form.  The  last  plea  alleges  a 
highway  for  all  the  liege  subjects  &c.  to  go,  «&c.  "  at  all  times  of 
the  year."  If  there  was  any  time,  however  short,  during  which 
they  might  not  use  the  way,  this  plea  is  not  true.  But  the  plaintiff 
says  there  were  times  during  which  the  way  might  lawfully  be 
obstructed.  Then  he  should  have  traversed  the  alleged  right  of 
way.  Tyson  v.  Smith  (i)  was  a  different  case  from  this ;  there 
the  right  asserted  was  to  occupy  part  of  the  lord's  waste ;  the 
owner  of  the  booth  claimed  against  the  lord's  lessee,  not  against 
the  public. 

(Pattbson,  J. :  The  plaintiff  here  does  not  deny  the  right  of  way: 
he  only  says  that  at  certain  times  of  the  year  persons  attending  the 
lair  may  limit  you  to  a  particular  course.  If  there  could  be  no 
such  limitation  of  a  right  of  way,  no  market  could  be  held  in  the 
street  of  a  town,  which,  however,  is  constantly  done.  And,  if  *a  [  •403  ] 
market  may  be  so  held,  I  do  not  see  why  a  fair  may  not,  provided 
the  way  is  not  blocked  up ;  and  the  plaintiff  here  does  not  allege  a 
right  to  do  that.) 

The  plea  asserts,  in  effect,  a  right  of  way  over  the  very  spot  where 
the  booth  was  placed ;  the  replication  must  be  taken  to  allege  a 
custom  to  destroy  the  right  of  way  pro  tanto.  Then  the  right,  so 
far  as  the  plea  brings  it  in  question,  should  have  been  traversed. 
The  plaintiff  should  have  said  that  he  was  not  obstructing  what 
was  the  highway. 

(Pattbson,  J. :  That  would  be,  that,  at  the  particular  time,  the 
locus  in  quo  was  not  part  of  the  highway.) 

It  would.  The  replication,  as  it  stands,  neither  denies  nor  confesses 
and  avoids  the  right  of  way.  The  plaintiff  might  have  replied  a 
custom  to  exclude  the  public  at  certain  times,  without  this,  that 
at  the  time  when  &c.  the  public  had  a  right  to  pass  over  the 
hem  in  quo.  A  new  assignment  extra  viam  would  not  apply  to 
this  case. 

(Patteson,  J. :  There  it  would  be  denied  that  any  way  at  all 
existed  over  the  locus  in  quo.    Here  a  way  does  exist  at  times.    If 

(1)  6  Atl.  &  £1.  74d  ;   8,  C.  in  Exch.  Cb.,  48  E.  £.  539  (9  Ad.  &  El.  406). 
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Klwood      the  plaintiff  had  merely  traversed  the  existence  of  the  highway  as 
Bullock,     pleaded,  he  must  have  been  beaten,  for  the  highway  is  made  to 
extend  over  every  part  of  the  close.) 

In  Arlett  v.  Ellis  (i),  an  action  of  trespass,  the  defendant  justified 
in  respect  of  a  customary  right  of  common  throughoat  the  close  in 
which  &c. :  the  plaintiff  took  issue  on  the  custom,  and  proved  a 
right  in  the  lord  of  the  manor  (under  whom  he  claimed)  to  inclose 
parcels  of  the  waste,  and  that  the  locus  iii  quo  was  comprised  in  a 
parcel  inclosed  by  virtue  of  such  right ;  and  the  pleading  was  held 
to  be  correct. 

[  ^404  ]  (Patteson,  J. :  The  *plaintiff  here  could  not  have  replied  that  the 

trespass  was  committed  extra  viam,  unless  the  alleged  right  of  way 
had  been  limited  to  a  particular  line.  I  do  not  see  what  he  coald 
have  done  but  reply  as  he  has.) 

Secondly,  a  substantial  objection  is  that  the  custom  pleaded  is  bad. 
It  would  limit  public  rights  for  a  private  benefit.  Supposing  that 
the  way  had  been  dedicated  to  the  public  after  the  fair  came 
into  existence,  the  right  of  way  could  not  have  been  pleaded  as 
immemorial.     But,  by  the  replication,  both  appear  to  be  so. 

(Lord  Denman,  Ch.  J. :  Both  rights  may  have  arisen  under  the 
same  original  grant. 

Coleridge,  J. :  The  words  in  the  replication,  "  leaving " 
**a  suflBcient  part"  "of  the  said  highway"  "for  the  subjects" 
&c.  "  to  go,  return,"  &c.,  import  that  the  highway  is  at  least  as  old 
as  the  custom.) 

If  the  highway  already  existed,  the  Crown  could  not  legally  grant 
a  fair  to  be  holden  upon  it.  Supposing  the  fair  and  the  way  con- 
temporaneous, the  grant  must  have  been,  not  of  a  right  of  way  at 
all  times,  but  a  right  of  way  limited,  and  subject  to  the  fair ;  a  way 
to  be  enjoyed  at  certain  times. 

(Patteson,  J. :  The  plaintiff  does  not  say  that  this  is  not  a 
way  at  all  times,  but  only  that  it  is  not  a  way  at  all  times  over 
all  parts. 

CoLERiDGEy  J. :  It  may  be  said,  however,  in  your  favour,  that  we 
{])  n  R.  R.  214,  2j1  (7  B.  &  C.  346).     See  judgment  of  Littledali,  J. 
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cannot  see  by  this  record  that  Angel  Hill  is  different  in  extent  of      elwood 
space  from  any  other  high  road.)  Bullock. 

The  claim  is,  on  the  part  of  certain  persons,  to  exclude  at  particular 
times  from  what  is  confessedly  the  highway.  It  is  like  the  claim 
in  Fowler  v.  Sanders  (i),  where,  to  an  action  on  the  case  for  laying 
logs  in  the  highway,  and  thereby  straitening  it,  to  plaintiff's 
damage,  the  defendant  ^pleaded  a  custom  for  all  the  inhabitants  [  *405  j 
of  the  town  of  Coggeshall,  having  ancient  houses,  to  lay  logs  in 
waste  places  of  the  way  before  their  doors  for  fuel,  leaving  sufficient 
passage  for  chariots,  horsemen  and  footmen ;  but  this  Court  held 
^'  that  the  prescription  to  make  a  nuisance  is  not  good." 

(Patteson,  J. :  That  is  not  quite  the  same  as  a  custom  for  all  the 
liege  subjects,  being  victuallers,  to  exercise  certain  rights  in  a  fair.) 

Gunning,  contra  : 

This  is  a  claim  of  right  for  the  benefit  of  the  public,  not  a 
prescription  in  favour  of  individuals,  as  in  the  case  just  cited.  The 
custom  is  for  the  purpose  of  bringing  essential  commodities  to  a 
fair;  and  every  subject  of  the  realm,  exercising  the  trade  of  a 
victualler,  may  take  advantage  of  it.  The  argument  on  the  other 
side  would  prevent  any  fair  or  market  being  held  on  the  highway, 
unless  shown  to  have  existed  before  the  highway. 

(Lord  Denman,  Ch.  J. :  Supposing  the  custom  good,  should  not 
you  have  pleaded  that  the  locus  in  quo  was  not  a  highway  at  the 
time  of  the  trespass,  by  reason  of  your  having  erected  the  booth  ?) 

That  would  have  been  wrong.  The  place  continued  a  highway. 
Perhaps,  if  the  plaintiff  had  been  desired,  after  a  time,  to  remove 
his  booth,  he  might  have  been  liable  for  not  doing  so.  But,  if  he 
had  been  indicted  for  placing  his  booth  on  the  highway  at  the  time 
in  question,  and  had  shown  that  the  locus  in  quo  was  so  used  at 
particular  times  (of  which  this  was  one),  according  to  the  averments 
in  the  present  replication,  he  could  not  have  been  convicted.  The 
pabhc  cannot  claim  to  have  any  highway  entirely  clear  at  all 
moments.    A  carriage  may  stand  still  on  *the  highway.  [  •406  ] 

(Pattbson,  J. :  It  is  there  for  the  purpose  of  passage :  and  if  it 
remained  for  an  unreasonable  time  it  would  be  a  nuisance.) 

(1)  Cro.  Jac.  446. 
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Elwood      The  plaintiff  here  could  not  have  directly  traversed  the  allegation 

Bullock,     that  this  was  a  highway,  or  that  he  obstructed  it,  without  being 

defeated.     The  present  replication  is  the  only  one  which  would  not 

have  been  either  argumentative  or  no  defence.    As  to  the  custom, 

the  case  is  like  Tyson  v.  Smith  (x). 

(Patteson,  J. :  In  that  case  the  right  to  hold  a  fair  was  not 
contested.  Here,  the  fair  itself  is  said  to  be  illegal,  because  the 
place  is  one  over  which  there  is  a  right  of  way.  The  market  at 
Norwich  is  held  in  such  a  place.) 

There  is  nothing  here  to  show  that  the  fair  was  not  at  least  coeval 
with  the  highway ;  and,  if  so,  the  right  of  way  may  well  have  been 
subject  to  the  holding  of  a  fair,  as  the  Court  considered  the  right  of 
passage  to  have  been  granted  subject  to  toll  in  Lord  Pelham  v. 
Pickersgill  (2). 

W.  H,  Watson f  in  reply,  [cited  Rex  v.  Starkey  (3)]. 

Cur.  adv.  wit. 

[407]       Lord  Dbnman,  Gh.  J.,  in  this  vacation  (June  27th),  delivered  the 
judgment  of  the  Court  : 

To  an  action  of  trespass  for  seizing  and  taking  away  the  plaintiff  s 
booth,  the  defendant  pleaded  a  bye-law  made  for  the  suppression  of 
nuisances  by  the  Mayor  and  Corporation  of  Bury  St.  Edmund's, 
which  we  thought  bad  for  reasons  given  on  the  argument :  another 
plea,  justifying  the  removal  by  alleging  that  the  booth  incumbered 
the  highway,  and  which  was  worded  as  follows. 

''  Defendant  saith  that,  long  before  and  at  the  said  time  when 
&c.,  there  was,  and  of  right  ought  to  have  been,  a  certain  conunon 
and  public  Queen's  highway  into,  through,  over  and  along  the  said 
close  called  the  Angel  Hill,"  ''  for  all  the  liege  subjects  of  our  lady 
the  Queen  to  go,  return,  pass  and  repass  on  foot,  and  with  horses 
and  other  cattle,  and  carriages,  at  all  times  of  the  year  at  their  free 
will  and  pleasure  ;  and  that  the  said  booth  and  the  said  goods  and 
chattels  in  the  said  declaration  mentioned,  just  before  the  said  time 
when  &c.,  had  been  respectively  wrongfully  erected,  put  up  and 
placed,  and  were,  at  the  said  time  when  &c.,  respectively  wrong- 
fully standing,  erected,  being  and  remaining  in  and  across  the  said 
highway,  and  stopping  up  and  obstructing  the  same,  so  that, 

(I)  6   Ad.    &    El.    745  ;   S.  C.  in         (2)  I  E.  B.  348  (1  T.  B.  660). 
Exch.  Ch..  48  B.  E.  539  (9  Ad.  &  El.  (3)  45  E.  B.  678  (7  Ad.  &  EL  W). 
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T^ithout  removing  the  said  ^obstmctions  and  committing  the  said      Elwood 
supposed  trespasses,  the  liege  subjects  of  our  said  lady  the  Queen     bullock. 
could  not  then  pass  and  repass  in  and  along  the  said  highway  as  *'       [  *'i08  ] 
&c. :    wherefore    defendant,    '*  having  occasion   to   use   the    said 
highway,"  "  in  order  to  remove  the  said  obstructions  and  to  open 
the  said  highway,  broke  and  entered  the  said  booth  and  seized 
and  took  the  said  goods  and  chattels,"  took  down  the  booth,  carried 
away  the  materials,  &c. 

The  replication  to  this  plea  stated  that  the  lociis  in  quo  had 
been  immemorially,  and  was,  situate  within  the  borough  of  Bury 
St.  Edmund's,  within  which  there  was  an  immemorial  fair  holden 
for  three  weeks  on  the  locus  in  quo,  that  is  on  certain  parts  thereof 
used  for  that  purpose,  but  leaving,  and  so  as  to  leave,  open,  unob- 
structed and  unincumbered  a  sufficient  part  of  the  said  close,  and 
also  of  the  said  highway,  for  the  Queen's  subjects,  with  their  horses, 
carts  and  carriages,  to  go,  return,  pass  and  repass  in  and  along  the 
same  as  in  the  said  plea  mentioned.  It  then  stated  a  custom  for 
every  victualler  to  enter  upon  any  of  the  said  parts  of  the  loctts  in 
quo,  but  leaving  as  aforesaid,  and,  for  the  more  conveniently 
carrying  on  their  trade  during  the  fair,  to  erect  a  booth  and  keep 
goods  there  till  the  fair  was  ended,  paying  to  the  owners  of  the  soil 
a  reasonable  compensation  for  the  use  thereof.  And  he  justified 
the  obstruction  of  the  highway  under  that  custom. 

There  was  a  special  demurrer :  and  the  defendant  objected  that 
the  replication  was  incongruous  and  inconsistent  in  admitting  the 
right  of  road  and  stating  it  to  be  immemorial  and  to  exist  at  all 
times  of  the  year,  and  yet  claiming  a  right  to  obstruct  it  in  certain 
parts  *during  the  fair.  The  proper  method  of  justifying  under  the  [  ^409  ] 
custom  was  said  to  be  by  denying  that  the  right  of  road  existed  at 
all  times  of  the  year  over  those  parts  which  have  been  used  for 
erection  of  booths  and  sale  of  goods. 

It  is  material  to  observe  the  manner  in  which,  from  the  above 
abstract,  the  public  highway  is  claimed.  It  is  stated  to  be  a 
highway  "into,  through,  over  and  along  the  said  close  called  the 
Angel  Hill,"  that  is,  over  the  said  close  and  every  part  of  it.  And 
such  claim,  as  is  well  known,  may  well  exist  in  point  of  law;  as, 
for  instance,  where  a  highway  passes  through  an  inclosed  country, 
it  is  not  the  formed  road  merely  (whether  of  pavement,  gravel  or 
other  material),  but  the  whole  space  from  fence  to  fence  is  the 
highway  (i) ;  and  an  obstruction  in  any  part  is  equally  the  subject 
(1)  See  Am;  ▼.  Wright,  37  E.  E.  620  (3  B.  &  Ad.  681). 
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Elwood  of  an  indictment.  The  extent  of  a  highway,  where  it  passes  oyer 
Bullock,  a  common,  is  frequently  still  more  indefinite  to  the  right  and  left 
of  what  may  be  the  ordinary  passage.  In  Rex  v.  Lloyd  (i)  a  narrow 
court,  diverging  from  Snow  Hill  and  joining  it  again  aft^r  a 
circuitous  course,  wholly  useless  to  passengers  along  Snow  Hiil 
except  at  times  of  extraordinary  crowd  and  pressure,  but  ased  at 
such  times,  was  held  by  Lord  Ellbnborough  (and  on  good  grounds) 
to  be  a  highway,  and  an  obstruction  to  it  indictable.  In  this  case, 
as  has  been  observed,  the  right  to  the  highway  is  stated  to  be  over 
the  close,  though  the  passage  on  ordinary  occasions  may  have  been 
through  the  middle  or  some  other  portion  only :  and  the  allegation 
that  the  said  booth  was  erected  and  being  "  in  and  across  the  said 
[  ♦410]  highway  "  would  be  well  *sustained  by  showing  that  the  booth  was 
in  the  said  close  called  Angel  Hill,  without  showing  that  it  extended 
wholly  from  one  side  to  the  other,  because  it  was  wrongfully  in  and 
across  the  highway  unless  some  lawful  excuse  for  its  being  there  be 
given ;  any  interruption  of  the  highway  being  otherwise  unlawful. 
And  the  question  is,  in  the  first  place,  supposing  the  plaintiff  to 
have  an  answer  to  the  plea,  in  what  manner  it  ought  to  be  given, 
whether  by  a  traverse  of  some  allegation  in  the  plea,  or  by  intro- 
ducing that  answer  as  new  matter  in  the  replication.  That  he 
could  not  safely  traverse  the  existence  of  a  highway  generally  ifi 
suflSciently  obvious.  Nor,  as  we  think,  could  he  traverse  the 
existence  of  a  highway  over  the  spot  where  the  booth  stood,  because 
the  precise  part  of  the  close  over  which  sufficient  passage  for  the 
public  is  (according  to  the  alleged  custom)  to  be  left  may  vary  on 
each  occasion,  and  therefore  the  place  where  the  booth  may  lawfallj 
be  placed  may  vary  also,  it  not  being  any  part  of  the  custom,  nor 
necessary  for  its  validity,  that  the  booth  should  be  placed  upon 
precisely  the  same  part  of  the  Angel  Hill,  or  that  the  same  portion 
of  it  should  at  each  fair  be  left  for  passage.  We  are  not  aware 
that  any  other  form  of  traverse  was  suggested. 

We  think,  therefore,  that  the  answer  to  the  plea  comes  properly 
in  the  shape  of  a  replication  introducing  the  whole  matter  whereon 
it  rests ;  and  that  raises  the  question  whether  that  replication  can 
be  sustained,  or,  in  other  words,  whether  the  custom  therein  stated 
be  good  in  law. 

And,  upon  this  point,  as  the  custom  is  stated  to  be  immemorial, 

and  is  in  itself  reasonable,  we  are  of  opinion  that  it  is.     The  present 

[  •411  ]       case  bears  no  resemblance  *to  some  which  were  referred  to,  where 

(1)  10  E.  E.  674  (1  Camp.  260). 
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an    obstraction  to  a  public  highway  has  been  attempted  to  be      Elwood 
justified   by  reason  of  some  benefit  of  a  private  nature.     The     bullock. 
existence  of  a  fair  is  treated  in  our  law  books  as  a  matter  of  public 
convenience  ;  and  the  reasons  for  so  considering  it  are  also  entirely 
of  a  public  nature.     If,  therefore,  the  custom  disclosed  in  the  repli- 
cation may  have  had  a  legal  origin,  there  seems  to  be  nothing 
unreasonable  in  it,  as  abridging  a  public  right  without  a  counter- 
vailing benefit :  such  benefit  may  be  well  supposed  to  arise  from 
the  accommodation  afforded  to  the  persons  frequenting  the  fair. 
Then,  as  to  the  custom  :  it  may  well  be  that  the  Mayor,  Aldermen, 
and  Burgesses  of  Bury  may  have  had  the  right  of  holding  a  fair 
(the  right  being  claimed  as  immemorial)  upon  the  locus  in  quo 
before   the   same  became  a   highway ;    and,  therefore,  that   the 
dedication  thereof  to  the  public  may  have  been  subject  to  a  partial 
interruption  during  the  continuance  of  the  fair  for  a  certain  limited 
and  not  unreasonable  time.     It  is  not,  therefore,  a  general  and 
total  obstruction  of  a  public  right,  but  a  partial  and  limited  one, 
both  as  to  extent  and  duration,  the  public,  during  such  limited 
obstruction^  deriving,  as  has  been  already  observed,  a  benefit  which 
may  well  be  considered  as  equivalent. 

Upon  the  whole,  we  are  of  opinion  that  the  replication  is  good, 
and  that  judgment  should  be  for  the  plaintiff. 

Judgment  for  plaintiff. 

REG.  V.  The  MAYOR,  ALDERMEN  and  BURGESSES         i844. 
OF  STAMFORD.  -^^^L'- 

(6  Q.  B.  433—443 ;  S.  C.  8  Jur.  909.)  [  ^^^  i 

A  resolution,  on  the  reappointment  of  a  town  clerk  by  a  corporation  after 
Stat,  d  &  6  Will.  IV.  c  76  (1)»  to  increase  his  salary  in  compensation  for  the 
loss  of  former  emoluments,  is  not  valid  unless  executed  under  seal. 

Such  reappointment  cannot,  therefore,  be  proved  by  an  entry  of  it  in  the 
minutes  of  the  town  oounciL 

After  a  mandamus  has  been  granted,  return  made,  and  an  issue  thereon 
tried,  the  Court  will  not  quash  the  mandamus  on  grounds  which  were  or 
might  have  been  discussed  on  showing  cause  against  the  application  for  it ; 
as,  that  a  suggestion  on  which  the  motion  was  made  is  untinie. 

A  mandamus  for  compensation,  under  stat.  o  &  6  Will.  IV.  c.  76,  s.  66, 
was  moved  for  on  the  ground  that  the  prosecutor  had  by  the  passing  of  the 
Act  lost  the  emoluments  of  an  office,  and  that,  although  he  had  since  been 
re-appoinled  to  another  office  at  an  increased  salary,  there  bad  been  no 
agreement  between  the  prosecutor  and  the  corporation  that  such  increase 
should  be  deemed  a  compensation  for  the  loss.     On  return,  and  trial  of  an 

(1)  Repealed  by  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
B.  5.— A.  C. 
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Req.  issne  bringing  this  fact  into  question,  the  Judge  and  jury  dedand  them- 

V.  selves  of  opinion  that  such  an  agreement  had  existed :  H^d,  no  groimd  for 

silliFORD  quashing  the  maudamw. 

The  mandamuB  required  the  corporation,  by  its  corporate  style,  to  asspa 
compeusation  (instead  of  requiring  the  council  to  assess  compensation,  and 
the  corporation  to  execute  a  bond).    After  return,  and  issue  in  fact  tiied. 

Held,  that,  assuming  the  writ  to  be  materially  defective  in  fonn,  the 
Court  ought  not  to  quash  it  on  motion. 

Waddinotox,  in  Michaelmas  Term,  1842,  obtained  a  rule 
calling  upon  the  Mayor,  Aldermen  and  Burgesses  of  the  borough 
of  Stamford  in  Lincolnshire  to  show  cause  why  a  mandamm  should 
not  issue,  commanding  them  to  assess  the  amount  of  compensation 
to  be  paid  to  James  Torkington,  gentleman,  for  the  loss  of  the 
salary,  fees,  emoluments,  &c.  of  the  office  of  clerk  to  the  justices  of 
the  said  borough.  The  motion  was  made  on  the  affidavit  of  Mr. 
Torkington,  stating  that,  before  and  until  the  passing  of  stat.  5  dc  6 
Will.  IV,  c.  76,  he  held  the  offices  of  town  clerk  and  clerk  of  the 
peace,  and  the  office  of  clerk  to  the  justices  in  conjunction  with 
that  of  town  clerk :  that  he  was  re-appointed  town  clerk  after  the 
statute  passed ;  but  the  statute  (i)  then  rendered  it  illegal  for  him 
to  be  re-appointed  clerk  to  the  justices.  That,  in  August,  1840,  he 
delivered  to  the  treasurer  of  the  borough  (he  himself  being  the 
town  clerk)  an  account  of  emoluments  &c.  of  the  office  of  clerk  to 
[*434]  the  justices,  in  respect  of  which  he  claimed  ^compensation ;  that 
such  claim  was  taken  into  consideration  at  a  meeting  of  the  town 
council,  January  19th,  1841,  and  by  them  rejected :  and  that  he 
appealed  to  the  Lords  of  the  Treasury,  but  they  declined  inter- 
fering, being  advised  that  they  had  not  jurisdiction  where  compen- 
sation was  wholly  refused,  but  only  where  there  was  a  dispute  on 
the  amount  awarded.  That  "  it  has  been  suggested  by  the  town 
council  of  the  said  borough,  as  a  reason  for  rejecting  his  said  claim, 
that  he  has  already  received  compensation  for  the  loss  of  his  offiee 
by  an  increase  of  his  salary  as  town  clerk ;  but  deponent  denies 
that  there  was  any  agreement,  direct  or  indirect,  express  or  implied, 
between  himself  and  the  town  council,  or  any  understanding  on  hi^ 
part,  that  such  increase  of  his  salary  as  town  clerk  was  to  be 
deemed  a  compensation  for  the  loss  of  his  said  office  of  clerk  to  the 
justices,  or  for  any  part  thereof,  or  that  the  acceptance  of  the  said 
increased  salary  was  in  any  way  to  preclude  him  from  applying  for 
such  compensation."  That  the  increased  salary  was  no  more  than 
a  sufficient  remuneration  for  the  duties  to  be  performed  by  the 

(1)  Sect.  102. 
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to\¥n  clerk  after  the  passing  of  the  Act,  without  taking  into  con-         Rso. 
sideration  the  loss  of  former  emoluments ;  and  that  such  increased     mayor  of 
salary  was  accepted  by  the  deponent,  and,  as  he  believed,  proposed    Stamford. 
by  the  council,  as  a  remuneration  for  his  future  services,  and 
without  reference  to  any  other  consideration. 

Affidavits  were  made  in  answer,  stating  that,  at  the  time  of 
Torkington's  re-appointment,  no  agreement  was  made  respecting 
his  salary  as  town  clerk  and  clerk  of  the  peace ;  but  that,  shortly 
afterwards,  the  subject  was  discussed  at  a  meeting  of  the  town 
councU,  and  his  salary  as  town  clerk  and  clerk  of  the  peace,  which 
had  *been  only  4Z.  a  year,  was  raised  to  1001.  at  his  own  sugges-  [  •^ss  ] 
tion ;  which  "  was  expressly  agreed  to  by  the  town  council  in 
consequence  of  the  loss  Mr.  Torkington  had  sustained  in  being 
deprived  of  his  office  of  clerk  to  the  justices  and  other  profits  under 
the  corporation  "  which  he  had  enjoyed  before  the  passing  of  the 
statute.     The  rule  for  a  manddniua  was  made  absolute. 

The  writ  issued,  directed  to  the  Mayor,  Aldermen  and  Burgesses, 
and  reciting,  among  other  things,  that  Torkington  made  his  claim 
to  the  town  council,  who  disallowed  it,  and  that  he,  ''being  dis- 
satisfied with  such  determination  of  the  council  of  the  said  borough, 
did  require  you  the  said  Mayor,  Aldermen  and  Burgesses  of  the 
said  borough  to  re-consider  your  determination,  and  to  assess  to 
him  an  adequate  compensation  for  the  loss  of  his  said  office  of 
clerk  to  the  justices,'*  and  to  secure  to  him  such  compensation  by 
bond  under  the  common  seal  of  the  borough  &c. ;  but  that  the 
Mayor  &c.  refused  to  assess  compensation  and  execute  such  bond. 
The  writ,  therefore,  commanded  the  Mayor,  Aldermen  and 
Burgesses  to  assess  the  compensation  &c.,  and  secure  the  amount 
by  a  bond  &c. 

The  return  stated  that,  before  1st  January,  1836,  the  prosecutor's 
salary  as  town  clerk  and  clerk  of  the  peace  was  42.  per  annum ; 
"  but  that,  upon  the  4th  day  of  October,  a.d.  1886,  it  was  agreed 
between  and  by  us,  the  Mayor,  Aldermen  and  Burgesses  of  the 
borough  of  Stamford,  and  the  said  James  Torkington  that  the 
salary  of  him  the  said  J.  T.  as  town  clerk  and  clerk  of  the  peace 
should  be  raised  from  the  said  sum  of  U.  per  annum  up  to  100/. 
per  annum,  to  commence  retrospectively  from  the  1st  day  of 
January,  a.d.  1886 ;  which  *increase  of  salary  was  so  agreed  upon,  [  •436  ] 
and  the  said  J.  T.  then  expressly  accepted  the  same,  as  an 
absolute  pecuniary  compensation  for  his  aforesaid  loss  of  his  said 
office  of  clerk  to  the  justices  and  for  all  other  losses  which  he  had 

29—2 
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Reg.  incurred  or  might  incur  by  the  operation  of  the  statute."  That 
Mayor  OF  the  prosecutor  had  been  paid  the  said  salary  of  1001.  from  Ist 
Stamford.  January,  1886,  to  the  present  time,  and  never  made,  or  intimated 
the  intention  of  making,  any  further  claim  till  August,  1840,  when 
he  preferred  a  claim  to  the  Mayor,  Aldermen  and  Burgesses  for 
compensation  for  the  loss  of  his  said  office :  and  that  they,  on 
19th  January,  1841,  took  the  claim  into  consideration,  and  rejected 
it,  because,  on  4th  October,  it  had  been  agreed  &c."  (as  before 
stated  in  the  return). 

The  prosecutor  traversed  the  return,  alleging  that  the  said 
increase  of  salary  was  not  agreed  upon,  nor  did  he  expressly  accept 
the  same,  as  an  absolute  pecuniary  compensation  for  his  aforesaid 
loss  &c.,  and  for  all  other  &c.,  in  manner  and  form  &c.  Issue  was 
joined  on  this  traverse. 

On  the  trial,  before  Lord  Abinger,  G.  B.,  at  the  Lincoln  Summer 
Assizes,  1848,  the  defendants  began,  and  called  witnesses,  who 
stated  the  re-election  of  Mr.  Torkington  as  town  clerk  and  clerk  of 
the  peace  after  the  passing  of  stat.  5  &  6  Will.  lY.  c.  76  :  that  the 
amount  of  his  future  salary  was  then  discussed  between  him  and 
the  town  council,  and  fixed  at  1002.  a  year;  that  he,  on  that 
occasion,  required  that  his  loss  of  the  clerkship  to  the  justices 
should  be  considered  in  the  amount  of  salary  to  be  allowed, 
and  it  was  considered  accordingly ;  and  that  Torkington  received 
the  salary  during  five  years,  without  making  any  further  claim. 
Minutes  of  the  council  were  then  read,  containing  a  resolution  (i) 
[  *437  ]  *that  a  salary  of  1002.  per  annum  should  be  allowed ;  bat  no 
agreement  or  other  document  under  seal  was  produced.  The  Lord 
Chief  Baron  left  it  to  the  jury  to  say,  whether,  at  the  time  of  the 
discussion  with  the  town  council,  Torkington  included  in  his 
estimate  the  loss  of  his  employment  as  clerk  to  the  justices,  and 
whether  there  was  a  parol  agreement  between  him  and  the  corpora- 
tion that  1002.  a  year  should  cover  all  his  losses  :  but  his  Lordship 
gave  leave  to  move  to  enter  a  verdict  for  the  Crown  if  this  Court 
should  be  of  opinion  that  the  corporation  could  not  be  boond  by 
such  an  agreement  unless  it  were  under  seal;  or  that  the  agreement 
stated  in  the  return  was  not  made  out  by  sufficient  legal  evidence. 
The  jury  stated  their  unanimous  opinion  to  be  that  there  was  an 

(1)  The  form  was  as  follows.     '*4th  Torkington    be    allowed  a  saiarr  of 

October,  1836.    Adjourned  quarterly  100/.  per  annum  for  general  busuM<^« 

meeting.     Proposed  by  Mr.  Weldon,  agreeable  to  the  following  particulaif**' 

and  seconded  by  Mr.  Bowe,  that  Mr.  (which  were  then  set  forth). 
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agreement  to  the  effect  before  mentioned ;  and  the  learned  Judge        Reo. 
said  he  had  no  doubt  that  there  was  such  an  agreement,  though  it     mayor  of 
had  not  been  put  into  form.     Verdict  for  defendants. 


STA.MFORD. 


Humfrey^  in  the  ensuing  Term,  moved,  according  to  leave 
reserved,  for  a  rule  to  show  cause  why  a  verdict  should  not  be 
entered  for  the  Crown,  unless  the  facts  should  in  the  meantime  be 
stated  in  a  special  case  for  the  opinion  of  the  Court. 

Hill,  in  the  same  Term,  moved  for  a  rule  to  show  cause  why 
the  mandamus  should  not  be  quashed,  on  the  ground  that,  in 
moving  for  the  writ,  the  prosecutor  *had  relied  upon  affidavits  [  **38  ] 
stating  that  he  had  never  received  compensation  for  the  office  of 
clerk  to  the  justices,  and,  there  being  a  conflict  of  depositions  on 
this  point,  the  Court  had  granted  a  viandamus ;  but  it  now  appeared 
by  the  special  finding  of  the  jury,  in  which  the  Judge  concurred, 
that  he  had,  by  agreement,  received  such  compensation,  and  there- 
fore the  supposed  ground  of  application  did  not  exist.  Bules  nisi 
were  granted ;  and  in  last  Easter  vacation  (i)  cause  was  shown 
against  each  rule. 

HUl,  Whitehurst  and  A .  J.  Stephens  for  the  defendants : 

As  to  the  seal.  If  anything  was  incomplete  in  the  formation  of 
the  agreement,  the  prosecutor  must  be  taken  to  have  waived  it ; 
for  be  was  the  legal  adviser  of  the  corporation,  and  ought  to  have 
enforced  the  observance  of  all  necessary  forms  for  his  own  benefit. 
Both  parties  showed  their  adoption  of  the  contract  by  acting  on 
it ;  and  the  corporation,  having  so  acted",  is  bound :  De  Grave  v. 
Mayor,  dc.  of  Monmouth  (2).  A  corporation  may  hire  a  servant 
without  an  agreement  under  seal ;  if  so,  they  may  continue  him 
in  like  manner.  A  corporation  may  transact  its  internal  affairs 
without  execution  of  instruments  under  seal :  1  Kyd  on  Corpora- 
tions, 449,  450;  Rex  v.  Clialke  {3) ;  Hex  v.  Mayor  of  Ripon{4). 
They  may  contract  by  parol  for  letting  a  market :  6  Vin.  Abr.  292, 
tit.  Corporations  (K)  pi.  41.  "  The  agreement  of  the  major  part  of 
a  corporation  being  entered  in  the  corporation  books,  though  not 
*  under  the  corporate  seal,  will  be  decreed  in  equity :  Maxwell  v.       [  **3^  ] 

(1)  May  9th.   Before  LordDenman,  (2)  4  Car.  &  P.  111. 

Ch.  J.,  Patteson  and  Williams,  JJ.  (3)  1  Ld.  Bay.  225. 

Coleridge,  J.  was  in  Court  during  the  (4)  1  Ld.  Bay.  563. 
latter  part  only  of  the^argument 
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Reo.  Dulwich  College*'  (l),  Marshall  v.  Corporation  of  Qiieenborough {2), 
Mayor  op  Here,  if  the  parol  agreement  was  in  itself  obligatory  on  the  cor- 
Stamford,  poration,  it  cannot  be  argued  that  the  contract  did  not  bind  the 
prosecutor  for  want  of  mutuality;  but,  assuming  that  the  agree- 
ment was  informal,  still,  if  the  corporation  have  so  acted  upon  it  as 
to  be  bound  by  way  of  estoppel,  that  answers  the  objection  as  to 
mutuality,  according  to  the  judgment  of  the  Court  of  Common 
Pleas  in  The  Fishmongers'  Company  v.  Robertson  (3). 

(Patteson,  J. :  The  corporation  could  not  act  upon  the  agree- 
ment, nor  be  proper  parties  to  it,  though  the  return  is  framed  as  if 
they  were.  Under  stat.  5  &  6  Will.  IV.  c.  76,  s.  66,  the  council 
agree  upon  and  assess  the  compensation  for  loss  of  an  o£Sce,  and 
then  it  is  secured  by  the  bond  of  the  corporation.) 

The  adoption  of  the  agreement  makes  it  their  act.     They  pay  the 
salary. 

(Patteson,  J. :  They  had  no  right  to  pay  it.  If  they  so  acted 
on  the  agreement,  their  acting  was  void.) 

The  salary  comes  out  of  the  corporation  funds. 

(Patteson,  J. :  It  comes  out  of  the  borough  fund ;  the  corpora- 
tion could  not  be  sued  for  it :  Jones  v.  Mayor  of  Carmarthen  (4) ; 
though  the  bond,  by  the  express  direction  of  sect.  67,  is  given  under 
the  corporation  seal.  If  the  salary  here  was  a  compensation,  it 
ought  to  have  been  determined  upon  by  the  council.) 

Further,  the  traverse  of  the  return  does  not,  by  its  terms,  deny 
that  an  agreement  was  made,  but  only  avers  that  the  prosecutor 
r  *iiO  ]       did  not  thereby  ^accept  an  increase  of  salary  as  compensation  for 
the  loss  of  his  clerkship  to  the  justices. 

(They  contended  also  that  the  minute  of  council,  with  the  other 
evidence,  sufficiently  proved  the  agreement  relied  upon  by  the 
defendants,  and  that  evidence  beyond  the  minute  itself  was 
admissible,  as  showing  the  consideration  on  which  the  salaiy 
was  granted.  But  on  these  points  no  decision  was  given:  the 
argument,  therefore,  is  not  further  stated.) 

(1)1  Fonbl.  on  Equity,  306,  note  (o)  incurred  on  the  faith  of  a  reeolutioD  to 

(5th  ed.].  grant  part  of  the  corporation  propertr. 

(2)  24  B.  K.  220  (1  Sim.  &  St.  520).  (3)  63  R  E.  242,  271,  275  (5  Man. 

The    opinion  is  there  given    on  the  &  G.  131, 191,  196). 
supposition    that   expense    had    been  (4)  66  B.  E.  826  (8  M.  &  W.  (iOO). 
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Humfrey  and  Waddington,  contra  :  Rbo. 

«. 

The    return    is  altogether    erroneous,  for   the  reason  already     Mayor  of 
°  "^     Stamfobd. 

pointed  out. 

(Patteson,  J. :  The  mandamus  is  wrong  too.  It  states  that  the 
prosecutor,  being  dissatisfied  with  the  order  of  the  town  council, 
requested  the  corporation  to  reconsider  it;  and  the  mandamm  is 
directed  to  the  corporation.) 

The  corporation  has  made  a  return  to  the  mandamus  so  framed. 

(The  CouBT  then  directed  them  to  show  cause  against  the  rule 
for  quashing  the  mandamus.) 

If  the  motion  to  enter  a  verdict  for  the  Crown  is  substantially  right, 
the  rule  to  quash  the  writ  will,  of  course,  not  be  made  absolute. 
The  mandamus  is  rightly  directed ;  the  practice,  in  cases  of  this 
kind,  is  to  call  upon  the  corporation. 

(Patieson,  J. :  Only  to  execute  and  deliver  a  bond.) 

In  Reg.  v.  The  Corporation  of  Warwick  (i)  the  mandamus  was  to 
assess  compensation.  As  to  the  finding  at  the  trial,  the  Court  will 
not  quash  a  mandamus  on  a  mere  allegation  of  facts ;  the  facts,  too, 
bemg  only  such  as  were  or  might  have  been  shown  to  the  Court  as 
cause  for  not  granting  the  writ.  The  defendants  ought  to  have 
stated  on  their  return  the  proceedings  of  the  town  council ;  then  the 
prosecutor  *would  have  been  prepared  with  evidence  in  answer,  [  *^^^  ] 
which  he  was  not,  concluding  that  the  minute  of  the  council  could 
not  be  relied  on  as  showing  an  agreement. 

(Patteson,  J. :  I  think  the  mandwnus  ought  to  have  gone  to  the 
town  council ;  then,  probably,  the  point  would  have  been  tried.) 

As  it  is,  a  specific  issue  has  been  taken  and  tried. 

(LoBD  Denhan,  Ch.  J. :  At  present,  we  must  take  the  mandamus 
to  be  right.  When  a  peremptory  mxindamus  is  moved  for,  we  may 
enquire  into  this  point.  According  to  the  old  law,  when  part  of  a 
corporation  was  bound  to  do  a  thing,  the  mandamus  went  to  the 
corporation. 

Whitehurst  and  A.  J.  Stephens,  as  to  the  motion  to  quash : 
It  is  shown,  by  the  decision  of  a  jury,  that  an  agreement  existed, 
such,  at  least,  as  a  court  of  equity  would  carry  into  effect.    Had 
(1)  50  E.  B.  454  (10  Ad.  &  El.  386). 


466  1844.     Q.  B.     6  Q.  B.  441—442.  [ilr. 

Reg.         this  Court  been  satisfied  that  such  was  the  case  when  the  role  for 

Mayor  OF     &  mandamus  was  under  discussion,  a  mandamus  would  not  haye 

Stamford,     j^^^jj  granted ;  for  it  rests  in  the  discretion  of  the  Court  lo  direct 

that  a  mandamus  may  issue,  or  to  forbear  ordering  it,  as  they  maj 

deem  best  for  the  advancement  of  justice :  Rex  v.  Tlie  Paddmgton 

Vestry  (i),  and  the  cases  there  cited. 

Lord  Dbnman,  Ch.  J. : 

This  application  is  made  on  the  ground  that  the  prosecutor 
deceived  the  Court  when  the  mandamus  was  obtained.  I  think 
we  have  no  right  to  quash  the  writ  on  that  ground.  No  case  is 
cited  in  which  the  Court  has  quashed  a  mandamus  on  grounds  which 
might  have  been  shown  against  making  the  rule  for  a  mandamvs 
absolute. 

[  442  ]  Pattbson  and  Williams,  JJ.  concurred. 

Rule  for  quashing  the  mandamus  discharged. 

On  the  other  point. 

Cur.  adv.  vult. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  mandamus  to  give  compensation  (which  the  defen- 
dants had  disallowed  on  considering  the  claim)  to  the  late  clerk  to 
the  justices  of  the  peace  of  the  borough  of  Stamford,  from  which 
office  he  had  been  removed  without  misconduct.  The  return  bore 
thafc  he  had  already  received  compensation  ;  particularly  setting 
forth  that  it  was  agreed,  in  October,  1886,  between  the  prosecutor 
and  the  defendants,  that  his  salary  in  respect  to  the  offices  of  town 
clerk  and  clerk  of  the  peace  should  be  raised  from  U.  to  100/., 
commencing  from  the  preceding  1st  January  ;  and  that  the  prose- 
cutor expressly  accepted  the  same  as  a  pecuniary  compensation  for 
his  aforesaid  loss  of  his  said  office  of  clerk  to  the  justices  of  the 
peace,  and  for  all  other  losses  which  he  had  incurred  or  might 
incur  by  the  operation  of  the  statute  6  &  6  Will.  IV.  c.  76 ;  with 
an  averment  that  the  increased  salary  had  been  regularly  paid,  and 
the  prosecutor  never  intimated  a  wish  for  any  further  compensation 
till  Au*i[ust,  1840.  The  prosecutor  traversed  the  return,  alleging  fliat 
the  said  increase  of  salary  **  was  not  agreed  upon,  nor  did  he  expressly 
accept  the  same,  as  an  absolute  pecuniary  compensation,  (be.*' 

On  the  trial,  before  Lord  Abinger  at  Lincoln,  it  was  proved  that, 
at  a  corporate  meeting,  the  agreement  set  forth  was  verbally  made : 

(1)  9  B.  &  C.  456. 


[443] 


roL.  LXTi.i  1844.     Q.  B.     6  Q.  B.  442 — 448.  457 

ind  the  sole  question  was,  whether  such  agreement  could  by  law  be        Beo. 
so  made.  Mayor  of 

On  the  authority  of  several  cases,  particularly  that  of  Arnold  v.  Stamford. 
The  Mayor  of  Poole  (i),  we  are  of  opinion  that  it  could  not:  that 
the  agreement  could  not  bind  without  being  sealed;  and  that  the 
question  as  to  a  valid  and  binding  agreement  having  been  entered 
into  was  raised  by  the  issue;  consequently,  that  the  verdict,  according 
to  leave  reserved,  must  be  entered  for  the  Grown. 

Rule  absolute  to  enter  verdict  fm*  the  Crown. 


HAEEIOT    DAVIES   v.   GEORGE    CROFT    VERNON.        i844. 

(6  a  B.  443—451 ;  S.  0.  14  L.  J.  a  B.  30;  8  Jur.  871.)  '^^^' 

By  marriage  settlement,  lands  were  settled  on  the  husband  for  life,  with  [  443  ] 
a  joint  power  of  appointment  in  the  husband  and  wife.  They  mortgaged 
the  land,  with  all  title  deeds,  to  A.  for  a  term,  and  delivered  the  deeds  to 
him.  M.  D.  paid  off  the  mortgage;  and  took  an  assignment  of  the 
premises  from  A.,  the  first  mortgagee,  but  without  mention  of  title  deeds, 
and  M.  D.  never  demanded  them.  A.  afterwards  gave  up  the  deeds  to  the 
husband ;  and  he  deposited  them  with  the  defendants,  solicitors,  as  col- 
lateral security  for  mortgage  money  which  he  owed  their  cHent  Afterwards, 
the  husband  and  wife  mortgaged  the  settled  lands  in  fee,  subject  to  the 
term,  without  mention  of  title  deeds;  and  they  executed  the  power  of 
appointment  by  giving  a  like  power  to  the  wife  alone.  The  husband  died ; 
and  the  wife  appointed  to  herself  in  fee.  She  then  offered  defendants  to  pay 
the  debt  due  from  her  late  husband  to  their  client,  on  receiving  back  the 
title  deeds,  denying,  however,  that  she  was  liable  for  such  payment ;  but 
the  defendants  refused  to  deliver  them  unless  they  were  paid  also  their  own 
charges  for  business  done  for  their  client  in  respect  of  the  mortgage  to  him. 

In  trover  by  the  wife  against  defendants  for  the  deeds.  Held 

1.  That  the  deliveiy  of  the  deeds  by  A.  to  the  husband  was  a  rightful 
delivery,  and  enured  to  the  benefit  of  the  husband  and  wife  during  their 
joint  lives,  and  afterwards  of  the  wife  as  appointee  under  the  power. 

2.  That  the  wife  was  entitled  to  hold  the  deeds  as  against  the  mortgagee 
in  fee,  having  an  interest  in  them  in  respect  of  her  equity  of  redemption,  no 
mention  being  made  of  them  in  the  conveyance  in  fee,  and  the  deeds  never 
having  been  handed  over  to  the  mortgagee  in  fee. 

3.  That,  even  if  this  were  not  so,  the  defendants  could  not  set  up  the  right 
of  the  mortgagee  in  fee. 

4.  That  the  action  well  lay  against  the  defendants,  though  they  held  the 
deeds  only  as  solicitors. 

5.  That  the  demand,  accompanied  by  an  offer  to  pay,  was  sufficient, 
though  plaintiff  at  the  same  time  denied  her  liability. 

6.  That  the  refusal  to  give  up  the  deeds  except  on  condition,  which 
defendants  had  no  right  to  impose,  that  their  charges  in  respect  of  business 
done  for 'their  own  client  should  be  paid  was  evidence  of  a  conversion. 

Trover  for  deeds  and  writings,  to  wit  an  attested  copy  of  release, 
6cc.,  a  certain  exemplification  of  a  recovery  &c.  (the  declaration 

(I)  61  K.  R.  664  (4  Man.  &  G.  860). 
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DAVIE8      described  the  several  instraments   ^by  the  dates  and  parUes). 

VERiioK.      Pleas.     1.  Not  guilty.     2.  Plaintiff  not  possessed.    Issues  thereon. 

[  '444  ]  On  the  trial,  before  Wightman,  J.,  at  the  Worcester  Spring 

Assizes,  1848,  a  verdict  was  taken  for  the  plaintiff  with  1,00(U. 
damages,  to  be  reduced  to  40«.  if  the  defendants  should  give  up  the 
deeds ;  and  with  leave  to  the  defendants  to  move  to  enter  a  non- 
suit. W.  J.  Alexander,  in  Easter  Term,  1848,  obtained  a  rule  to 
show  cause  why  a  nonsuit  should  not  be  entered  or  a  new  trial  had. 
In  Hilary  vacation,  1844  (i),  R.  V.  Richards  and  F.  F.  Lee 
showed  cause,  and  W.  J.  Alexander  and  J.  W.  Smith  supported  the 
rule.  The  facts  of  the  case,  the  points  argued,  and  the  authorities 
cited,  will  appear  sufficiently  from  the  judgment  of  the  Court  and 
the  notes  subjoined. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trover  for  the  recovery  of  the  title  deeds  of 
an  estate.  The  pleas  were :  1.  Not  guilty.  2.  That  plaintiff  was 
not  possessed.    The  facts  at  the  trial  appeared  to  be  as  follows. 

In  August,  1810,  a  deed  of  settlement  was  executed  upon  the 
marriage  of  the  plaintiff  with  her  husband,  since  deceased.  By  the 
settlement,  the  estate  in  question,  with  others,  was  settled  on  the 
husband  for  life,  with  a  joint  power  of  appointment  in  the  husband 
and  wife.  On  the  8th  April,  1880,  the  husband  and  wife  mortgaged 
the  estate  to  one  Allen  for  1,000  years  to  secure  TOOL ;  and  in  th&t 
[  Uib  ]  mortgage  mention  is  made  of  the  title  *deeds  in  question  (2) :  and 
they  were  delivered  over  to  Allen.  In  November,  1830,  Allen 
assigned  the  term  to  Mary  Da  vies,  daughter  of  the  plaintiff  (3).  In 
that  assignment  no  mention  is  made  of  the  title  deeds.  In 
September,  1882,  Mary  Davies  assigned  the  term  to  John  Jobson 
the  elder  :  no  mention  is  made  of  the  assignment  of  the  title  deeds. 

(1)  February  9th.  Before  Lord  now  in  the  custody,  possessioD  or 
I>enman,  Ch.  J.,  Patteson  and  Wight-  power  of  the  said  Edwi^  DaTiee  and 
man,  JJ.  Harriot  his  wife,  or  either  of  thesD, 

(2)  They  appointed,  and  also  and  they,  he  or  she  can  or  may  procore 
granted,  bargained,  sold  and  con-  without  suit  at  law  or  in  equity.  To 
finned,  to  Allen,  his  executors,  &c.,  a  hold  &c. 

messuage  or  tenement,   and    several  (3)  Mary  Davies  having  paid  of 

parcels  of  land,  called  &c.,  together  Allen's   mortgage.      Edward   Davies 

with  all  houses,  outhouses,  &c,  to  the  and   his   wife    were    parties   to  tiie 

said  hereditaments  belonging  &c.,  and  assignment,    and   appointed    &c.  to 

the  reversion  &c.,  and  all  such  deeds,  Mary  Davies.    And  they  joined  id 

writings  and  muniments  of  title  what-  like  manner  in  the  next  mentiooed 

soever,  relating  to  or  in  anywise  con-  deed  of  September,  1S32. 
ceming  the  same  messuage  &o«,  as  are 
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The  deeds  were  given  up  by  Allen  to  the  husband  (Davies)  some  Davibb 
time  in  1881,  and  were  by  him  deposited  in  that  year  with  the  vbbnok. 
defendants,  the  solicitors  of  a  Mr.  Edward  Vernon,  as  a  collateral 
security  for  money  charged  on  an  estate  of  his  own.  By  lease  and 
release  of  6th  and  7th  March,  1888  (i),  the  premises  were  mortgaged 
in  fee  to  Thomas  Jobson.  No  mention  of  the  title  deeds  is  made  in 
that  conveyance. 

In  1884  the  husband  wished  to  borrow  more  money :  and  the 
plaintiff  at  first  assented,  but  afterwards  refused  to  execute  any 
farther  deed.  In  1888  the  power  contained  in  the  settlement  was 
execnted  by  the  husband  and  wife  giving  a  power  of  appointment 
to  the  survivor.  In  1842  the  husband  died ;  and  the  plaintiff 
^appointed  to  herself  in  fee.  A  demand  was  afterwards  made  by  [  ^^^^  ] 
the  plaintiff  upon  the  defendants  for  the  deeds. 

The  plaintiff  had  a  verdict,  leave  being  reserved  to  enter  a  non- 
sait.  A  rule  nisi  having  been  obtained,  three  questions  were  raised 
on  the  argument. 

1.  Whether  the  plaintiff  is  shown  to  be  entitled  to  the  possession 
of  the  deeds.  2.  Whether  the  defendants  are  the  proper  parties  to 
the  action,  or  it  should  have  been  brought  against  their  principal, 
Edward  Vernon.  8.  Whether  there  was  sufficient  evidence  of  a 
conversion. 

With  respect  to  the  first  question,  the  mortgage  for  1,000  years 
in  1880  was  a  good  execution  of  the  power  contained  in  the  marriage 
settlement ;  and,  as  the  deeds  in  question  are  mentioned  in  that 
mortgage,  and  even  delivered  to  Allen  the  mortgagee,  he  certainly 
was  entitled  to  hold  them  against  both  the  husband  and  wife.  It 
appears,  however,  that,  when  Allen  assigned  the  term  to  Mary 
Davies,  he  did  not,  in  that  assignment,  mention,  or  give  up  to  her, 
these  deeds ;  and,  if  he  had  had  any  interest  in  the  estate  indepen- 
dent of  that  mortgage  term,  he  might  legally  have  withholden  them 
from  Mary  Davies,  according  to  the  case  of  Yea  v.  Field  (2).  But 
Allen  had  no  such  interest,  and  would  therefore  have  been  bound 
to  give  up  the  deeds  to  Mary  Davies,  and  she  to  John  Jobson  the 
elder,  upon  assigning  the  term  to  him,  if  they  had  been  required. 
It  does  not  appear  that  they  were  required ;  and  in  point  of  fact 

(1)  Between  E.  Davies  and  his  wife  Westland,  30  E.  B.  765  (I  T.  &  J. 
of  the  first  part,  John  Jobson  of  the  117),  2  Sugd.  Vend.  &  Purch.  105, 
Hecond  part,  and  Thomas  Jobson  of  c.  ix.,  s.  iv.  42,  43,  10th  ed.,  2  Prest. 
the  third  part ;  subject  to  the  term.  Ck>nyeyancing,  466,  2nd  ed.,  2  Pow. 

(2)  1  B.  R.  603  (2  T.  E.  708).    To  Mortg.  642,  c.  xiv.  note  (T). 
thitt  point  were  also  cited  Wiseman  v. 
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Dayies  they  were  given  up  to  Davies  the  husband.  It  is  said  that  this 
Vebkok.  *was  not  a  giving  them  up  to  the  husband  and  wife,  but  to  the 
[  *447  ]  husband  only  :  but  we  are  of  opinion  that,  as  the  husband  and  wife 
were  the  mortgagors,  being  joint  appointors  of  the  term,  and  as  the 
husband  was  tenant  for  life  of  the  estate,  the  giving  up  the  deeds 
to  him  accrued  to  the  benefit  both  of  himself  and  his  wife,  and  that 
he  was  entitled  to  hold  them  for  his  life,  and  that  on  his  death  they 
would  belong  to  the  person  to  whom  he  and  his  wife  should  have 
appointed  the  fee  under  the  power.  That  would,  in  this  case,  he  to 
the  plaintiff  herself,  by  virtue  of  their  joint  appointment  in  1838, 
and  of  her  appointment  after  his  death  in  1842,  unless  Thomas 
Jobson  be  entitled  to  them  under  the  lease  and  release  of  March,  1833. 
Now  that  conveyance  in  1838  is  silent  as  to  the  deeds;  and, 
though  it  be  a  mortgage  in  fee,  yet,  if  the  deeds  remained  with  the 
mortgagors,  they  might  lawfully  retain  them  in  respect  of  their 
equity  of  redemption  as  against  the  mortgagee.  At  any  rate,  a 
stranger  cannot  set  up  the  right  of  the  mortgagee  who  has  never 
asserted  it  himself,  and  whose  mortgage  contains  no  mention  of  the 
deeds  (i). 

Further,  it  appears  that  the  deeds  were  deposited  with  the 
defendants  by  the  husband,  who  was  then  tenant  for  life  ;  they  had 
therefore  good  right  to  hold  them  during  his  life,  and  during  his 
life  only,  and  were  then  bound  to  give  them  up  to  the  person 
lawfully  entitled  (2).  We  have  shown  that  the  plaintiff  is  that 
[  *^^s  1  person,  *as  against  John  Jobson  the  assignee  of  the  term,  and  as 
against  Thomas  Jobson  the  mortgagee  in  fee,  because  neither  of 
them  had  any  covenant  entitling  him  to  the  possession ;  much  less 
can  any  mere  strangers,  as  the  defendants  now  are,  set  up  any 
supposed  claim  of  either  of  the  Jobsons. 

The  second  question  is  whether  the  defendants  are  the  proper 
parties  to  this  action.  The  general  rule  is,  that  an  agent  is  liable 
in  trover  for  a  conversion  to  which  he  is  a  party,  though  it  be  for 
the  benefit  of  his  principal :  Perkiiis  v.  Smith  (3).  The  case  of 
Stephens  v.  Badcock  (4),  which  was  cited,  does  not  at  all  apply. 
That  was  an  action  for  money  had  and  received,  and  required  a 
privity  between  the  parties,  which  is  quite  unnecessary  in  an  action 

(1)  As  to  setting  Jipjus  tertii,  Leake  dl8  (4  Bing.  106),  were  cited  io  sup- 
V.  Loveday,  61  E.  B.  707  (4  Man.  &  G.      port  of  the  rule. 

972),  was  cited  for  the  defendants.  (3)  1  Wils.  328. 

(2)  On  this  part  of  the  case  Owen  v.  (4)  37  R  B,  448  (3  B.  &  Ad.  ;SM.. 
Knight,  44  B.  B.  649  (4  Bing.  N.  C.  See  Bamfin-d  v.  ShuttUworth,  olR.lL 
54),  and  Philips  v.  Bobinavn,  29  B.  B.  542  (11  Ad.  &  El.  926). 
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of  trover.  Neither  does  the  case  of  Mirea  v.  Solebay  (i)  govern  the 
present :  for  there  the  defendant  was  a  servant  only,  and,  when  the 
demand  was  made  upon  him,  was  not  in  possession  of  the  sheep 
demanded :  and,  again,  there  was  a  special  verdict  which  did  not 
find  the  conversion,  but  only  the  demand  and  refusal,  which  was 
held  to  be  evidence  only.  Here  the  defendants  originally  received 
the  deeds  in  question,  and  were  in  possession  of  them  at  the  time 
of  the  demand.  The  case  of  Crunch  v.  Wliite  (2)  is  much  more  in 
point,  and  is  an  authority  to  show  that  this  action  will  lie  against 
the  defendants. 

The  last  question  is,  whether  there  be  sufficient  evidence  *of  a 
conversion.  Now  the  defendants,  by  their  letter,  refuse  to  deliver 
ap  the  deeds  unless  upon  a  certain  condition,  which  they  had  no 
right  to  impose  (3) :  *that  is  tantamount  to  an  absolute  refusal. 


Davibs 

V. 

Vkbnon. 


(1)  2  Mod.  242.  Lane  v.  Cotton,  12 
Mod.  472,  488,  was  also  cited  for  the 
defendants,  as  showing  that  a  person 
acting  only  as  agent  was  not  liable  for 
a  mere  non-feasance. 

(2)  41  R.  B.  616(1  Bing.  N.  C.  414). 

(3)  The  following,  among  other 
letters,  were  proved  at  the  triaL 

From  Messrs.  Jones  &  Co.,  plain- 
tiffs solicitors  in  the  country,  to 
defendants,  Octoher  19th,  1842. 

**  Mrs.  Dayies  has  instructed  us  to 
raise  money  by  mortgage  of  a  certain 
portion  of  her  estates,  a  sum  sufficient 
to  discharge  the  existing  mortgages 
upon  all  parts  of  her  property,  and 
procure    reconveyances   thereof,  and 
obtain  possession  of  all  her  title  deeds. 
That  done,  she  gives  us  to  understand 
that  it  is  her  intention,  by  sale  of  a 
part  of  the  Penthryn  estate,  to  dis- 
charge the  debts  of  her  late  husband, 
or    such    portion    thereof    as     upon 
examination  will  appear  to  her  to  be 
fair  and   just.     Amongst  the  claims 
which  she  has  instructed  us  to  dis- 
charge at  once  out  of  the  moitgage,  is 
lEtended    that    of    your    client    Mr. 
Vernon  ;  and  we  are  now  prepared  to 
pay  it,  on  receiving  from  you  all  the 
dee*l»   and  documents    affecting   her 
»*Htate.  in  your  or  his  custody.    With 
Tvc^peid  to  your  claim  upon  the  late 
Mr.  Ilavies,  she  informs  us  that  she 
never  saw  any  particulars  of  it,  and 
hath  requested  us  to  ask  you  to  send 


us  a  full  statement  thereof  for  her 
examination.    Yours,"  &c. 

From  defendants  to  plaintiffs  solici- 
tors in  the  country,  October  2l8t,  1842. 

*' Before  we  part  with  any  deeds  in 
our  possession,  the  whole  demand  upon 
them  must  be  paid.  This  will,  of 
course,  comprise  not  only  Mr.  Vernon's 
mortgage,  but  our  and  Mr.  MinshalFs 
claim.  You  have  had  a  statement  of 
both  of  these."  (This  statement  com- 
prised the  professional  charges  of 
defendants  for  business  done  on  behalf 
of  Mr.  Vernon  in  respect  of  the  mort- 
gage ;  and  also  a  cash  account  stated 
in  Davies*s  lifetime  between  him  and 
Minshall  individually.)  **  Mr.  Jones, 
when  at  Bromsgrove,  saw  a  statement 
of  account  signed  by  Mr.  Davies,  and 
he  also  saw  the  draft  mortgage  from 
Mr.  Davies  to  Mr.  Minshall,  approved 
and  signed  by  Mr.  Davies  before  it 
was  engrossed.  This  mortgage,  with 
the  subsequent  interest  upon  it,  and 
the  payment  made  by  Mr.  MinsbaU  to 
Mr.  Smith  of  tbe  *  Golden  Cross 
Hotel*  in  this  town,  and  the  interest 
upon  that  payment,  will  form,  as 
appears  by  the  account  sent  you,  our 
demand."  .  .  .  **  We  shall  be  ready 
at  any  time  to  deliver  up  all  deeds 
and  documents  in  our  possession, 
on  payment  of  what  is  due  to  Mr. 
Vernon  on  his  mortgage,  and  to  our- 
selves or  to  Mr.  Minshall.  Yours," &c. 

From  plaintiffs  solicitors  in  Lon- 


[  ^449  ] 


[  '450  ] 
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M. 


Davieb 

V. 

Vernon. 


[•451] 


[•450,«.] 


And  this  is  not  like  the  case  of  Alexander  v.  Souikey  (i);  for  there 
the  defendant,  being  a  servant  only,  said  that  he  coald  not  deliver 
up  the  goods  without  the  order  of  his  masters ;  and  it  was  held  not 
to  be  a  conversion.  But  here  the  defendants  are  not  mere  servants : 
they  are  the  professional  agents  of  Mr.  Edward  Vernon,  the  persons 
who  originally  received  the  deeds ;  and  they  do  not  in  their  ref asal 
put  it  on  the  ground  that  they  must  act  *under  the  orders  of  their 
principal,  but,  being  in  possession  of  the  deeds,  attempt  to  annex  a 
condition  to  the  delivery  of  them  which  they  had  no  right  to  annex  \2\. 
Upon  the  whole,  therefore,  we  are  of  opinion  that  the  plaintif 
was  entitled  to  recover  as  against  these  defendants,  and  that  the 
rule  which  has  been  obtained  must  be  discharged. 

Ride  discharqed. 


don  to  defendants,  Noyember  30th, 
1842. 

'  *  We  have  received  instructions  from 
Mrs.  Harriot  Davies,  now  in  London, 
to  pay  (without  prejudice  to  her  rights, 
and  without  admitting  *any  obligation 
on  her  part  to  do  so)  the  residue  of 
principal  and  interest  due  to  your 
client  Mr.  Edward  Vernon,  upon 
haying  delivered  up  to  us  the  deeds 
and  documents  belonging  to  her,  and 
enumerated  in  the  two  receipts  given 
by  yon  to  the  late  Mr.  Da  vies  in  1831 
(except  such  of  them  as  you  have  since 
given  up).  We  beg  to  request  the 
favour  of  an  explicit  answer,  whether 
you  are  prepared  to  deliver  up  the 
deeds  upon  such  payment,  or  still 
insist  upon  holding  them  upon  any 
fiu*ther  alleged  lien,  as,  in  default  of 
the  deeds  being  given  up,  we  are 
instructed  at  once  to  commence  pro- 
ceedings against  you,  for  Mrs.  Davies 
is  in  want  of  her  deeds.      Yours,"  &c. 

From  defendants  to  plaintiff's 
solicitors  in  London,  December  23rd, 
1842,  after  some  intermediate  letters 
of  no  importance  here. 

*'We  shall  certainly  object  to  any 
deeds  being  delivered  up  on  the  terms 
contained  in  your  letter.  Our  agent, 
Mr.  Benbow,  will  appear  to  any  writ 
which  Mrs.  Davies  may  issue  against 
us.    Yours,*'  &c. 


(1)  24  R  E.  348  (5  B.  &  Aid.  '24:\ 
It  was  argued,  for  the  def€ndan:.s 
that  the  demand  of  the  deeds  was  noi 
sufficient  to  maintain  this  actioo,  be- 
cause the  offer  to  pay,  which  bccoil- 
panied  the  demand,  was  qoalified  [st^ 
letters  of  19th  October  and  3inh 
November,  1842),  and  therefore  no: 
sufficient  to  discharge  a  lien.  Besides 
Aleaoander  v.  Southey,  J,  W,  SmUu 
cited  Greeti  v.  />»nw,t  Strou^  v. 
Harvey, X  CheminatU  v.  ThomtM'k,^ 
Suiton  V.  ffawkins.W 

(Patieson,  J. :  I  do  not  see  aar 
qualification  here;  it  was  only  ii^ 
exclusion  of  her  liability.  Wh&t  di<i 
the  admission  of  it  signify  to  them,  if 
they  got  the  money  ? 

WlOHTMAK,  J. :  She  merely  says,  I 
am  not  obliged  to  pay,  but  I  will. 

Lord  Denman,  Oh.  J. :  Is  a  persoo 
who  makes  a  tender  bound  to  admit 
that  he  is  liable  for  what  he  tenders ':] 

Mynn  v.  Jciiffe  ^  was  also  dted  for 
the  defendants  in  this  part  of  the 
argument,  as  showing  that  it  va^  B'^ 
part  of  the  defendants'  duty  &>< 
solicitors  to  receive  payment  of  the 
mortgage  money. 

(2)  See  Wakxfitld  v.  Ntwhcm.  o^f- 
p.  379. 


t  3  Camp.  215. 
X  3  Bing.  304. 
§  2  Oar.  &  P.  50. 


II  8  Car.  &  P.  259. 

H  42  K  B.  802  (1  Moo.  &  Rob.  326]. 
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GOODALL  V.   LOWNDES.  i844. 

Nov,  2. 
(6  a  B.  464—467;  S.  C.  9  Jur.  177.)  

GiuLTdians  of  a  poor  law  union  indicted  plaintiff  for  disobeying  an  order  [  ^^^  . 
of  Sessions  for  maintenance  of  a  bastard.  Before  trial,  plaintiff  offered  a 
compromise ;  and  the  clerk  to  the  guardians,  on  their  behalf,  agreed  with 
him  for  a  sum,  on  account  of  costs  and  maintenance,  which  he  paid ;  and 
the  indictment  was  dropped.  Afterwards,  plaintiff  discovered  that  the 
order  of  Sessions  was  defective  and  void ;  and  he  brought  assumpsit  against 
the  clerk  for  money  had  and  received. 

Held,  that  the  clerk  was  not  liable,  having  done  nothing  in  the  prosecu- 
tion beyond  preferring  the  indictment. 

And  that,  if  the  compromise  was  illegal,  plaintiff  being  in  pari  delicto 
with  the  other  parties  offending,  could  not  sue  them  for  money  which  he 
had  paid. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
Plea,  Nan  (usumpait. 

On  the  trial,  before   Tindal,   Ch.  J.,   at  the  last  Staffordshire 
Assizes,  the  material  facts  appeared  to  be  as  follows. 

The  guardians  of  the  Wolstanton  and  Burslem  union  and  the 
overseers  of  the  parish  of  Wolstanton,  in  Staffordshire,  applied  at 
Petty  Sessions  for  an  order  of  maintenance  against  the  plaintiff 
as  the  father  of  a  bastard  child  then  chargeable  to  the  said  parish. 
Plaintiff  entered  into  recognizance,  under  stat.  2  &  8  Vict.  c.  85,  s.  3  (i), 
and  removed  the  case  to  the  Quarter  Sessions,  where  an  order  was 
made,  finding  him  to  be  the  father,  and  ordering  him  to  pay  2«. 
a  week  for  maintenance,  and  261.  188.  lOd.  to  the  said  guardians 
and  overseers  for  costs.     Plaintiff  refused  payment ;  the  ^guardians       [  *465  ] 
preferred   an  indictment  ^against  him  at  the  Sessions  for  misde- 
meanour in  disobeying  the  order:  and  the  grand  jury  found  a  true  bill. 
Plaintiff  removed  the  indictment  into  this  Court  by  certiorari :  but, 
before  the  time  for  trial,  he  sent  his  attorney  to  the   board  of 
guardians  to  arrange  a  settlement.     The  attorney  appeared  at  a 
meeting  of  the  board  as  plaintiff's  representative ;  he  there  saw  the 
defendant,  the  clerk  to  the  guardians,  and  agreed  to  pay  80L  for 
costs,  on  the  indictment  being  discontinued.      He  gave  defendant 
a  cheque  for  80Z.  da,  lOd. ;  and  defendant  gave  a  memorandum  that 
he  had  received  261. 18«.  lOd.,  costs  awarded  by  the  Quarter  Sessions, 
8/.  16«.  for  maintenance,  and  501.  towards  costs  of  the  indictment, 
which  was  not  further  prosecuted.     Afterwards  it  was  discovered 
that  the  order  of  Quarter  Sessions  had   defects  on  the  face  of  it 
which,  as  was  alleged  on  the  plaintiff's  part,  made  it  wholly  invalid  ; 
and  the  plaintiff's  attorney  represented  this  to  the  defendant,  and 
(1)  Bepealed  by  S.  L.  B.  Act  (No.  2),  1874.— A.  0. 


464  1844.     Q.  B.    6  Q.  B.  465—466.  [e.]l 

GooDALL     asked  him  to  repay  the  SOL  da.  lOd.    The  defendant  snggested  th&t 
LowvDEs.     the  attorney  should  write  to  him  in  his  capacity  of  clerk  to  the 
board  of  guardians ;  and,  in  answer  to  a  letter  so  written,  stated 
that  the  board  declined  to  entertain  the  question. 

At  the  trial,  the  defendant's  counsel  urged  that  this  action  did 
not  lie  against  a  party  who  had  acted  merely  as  clerk  to  the 
guardians;  and  the  Lord  Chief  Justicb  observed  that,  besides 
this  difficulty,  there  was  no  duress  proved,  the  plaintiff  having 
voluntarily  sent  his  attorney  to  make  the  compromise ;  and  that  a  man 
might,  if  he  chose,  pay  money  under  an  invalid  order,  particukrly 
where  he  was  bound  morally  to  make  the  payment :  and  his  Lord- 
ship added  that  he  was  not  prepared  to  say  that  compounding  a 
[  *466  ]  misdemeanour  was  in  all  cases  an  illegal  *act.  The  plaintiff  was 
nonsuited,  but  leave  given  to  move  to  enter  a  verdict  for  the 
amount  claimed. 

Whateley  now  moved  accordingly  (i) : 

Unwin  v.  Leaper  (2)  shows  that  money  extorted  by  the  threat  of 
process  under  a  penal  law  may  be  recovered  in  an  action  for 
money  had  and  received.  This  case  is  the  same  in  principle  with 
Toumson  v.  Wilson  (3),  where  a  party,  having  paid  money  to  over- 
seers, under  duress,  to  indemnify  them  for  future  charges  of  a 
bastard,  was  held  entitled  to  recover  it  back  in  this  form  of  action. 
Chappell  V.  Poles  (4)  is  a  similar  case.  And  the  compromise  here 
was  unlawful  according  to  the  rule  laid  down  by  this  Court  in 
Keir  v.  Leeman  (6)  the  object  being  to  stifle  a  prosecution  for  an 
offence  of  a  public  nature. 

(Lord  Demman,  Gh.  J. :  The  difference  between  that  case  and  this 
is,  that  the  money  here  has  actually  been  paid.) 

That  the  defendant  here  received  the  payment  as  an  agent  only,  is 
immaterial :  in  Townson  v.  Wilson  (3)  and  Chappell  v.  Poles  (4)  the 
defendants  had  gone  out  of  office,  and  paid  over  the  money,  before 
action  brought.  The  receipt  as  agent,  and  payment  over  to  the 
principal,  was  also  held  to  be  no  answer  in  MiUer  v.  Aris  (6).  If 
any  thing  here  discharges  the  defendant  from  liability,  it  wonld 
seem,  by  an  observation  of  Parks,  B.  in  Chappell  v.  PoUs  (4),  that 

(1)  Before  Lord  Denman,   Ch.  J.,  (5)  Ante,  p.  308. 

Williams,  ColeridgeandWightman,JJ.  (6)  1  Selw.  N.  P.  103. 11th  ed.   See 

(2)  56  B.  R  522  (1  Man.  &  G.  747).  the  authorities  cit«d  in  WakefiM  v. 

(3)  1  Camp.  396.  Ncwhon,  atite,  p.  379,  and  in  Lavia  r. 

(4)  46  H.  R  779  (2  M.  &  W.  867).  Fmion,  ante,  p.  457. 
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lie  onght  to  have  pleaded  it.      It  was  said  on  the  trial,  that  the     Qoo^^ll 

payment  could  not  be  compulsory,  because  the  plaintiff  sent  his     Lowndes. 

attorney  and  made  the  compromise  of  his  own  accord.     But  he  did 

it  nnder  ♦coercion.     And,  if  the  money  was  obtained  in  enforcement      [  ^^^^  J 

of  an  illegal  compact,  it  is  no  matter  whether  the  very  act  of  paying 

was  voluntary  or  not.    In  Feltham  v.  Terry  (i)  an  overseer  of  the 

poor  levied  money  on  an  illegal  conviction,  which  was  afterwards 

quashed ;  and  it  was  held  that  the  convicted  party  might  waive  the 

tort  and  bring  assumpsit  for  money  had  and  received  against  the 

overseer  for  the  clear  sum  in  his  hands.     The  order  of  Quarter 

Sessions,  as  framed,  was  a  nullity. 

(Lord  Denhan,  Ch.  J. :  We  propose  to  take  that  for  granted  at 
present.) 

The  exacting  so  large  a  sum  was  a  gross  extortion. 

Cur,  adv.  vtdt. 

LobdDenmak,  Ch.  J.,  in  the  same  Term  (November  18th),  delivered 
the  judgment  of  the  Coubt  : 

In  this  case  the  amount  levied  certainly  seems  to  have  been 
excessive ;  but  we  think  that  the  plaintiff  could  not  recover  it  back. 
Xo  proceeding  of  the  defendant's  appears,  beyond  preferring  the 
indictment.  The  facts  do  not  prove  extortion  by  duress,  nor 
warrant  an  action  against  him  for  money  had  and  received.  And, 
if  the  transaction  was  wrong,  the  parties  are  in  pari  delicto,  and  one 
of  them  cannot,  after  voluntarily  paying  his  money,  repent  and 
then  sue  the  other.  In  Unwin  v.  Leaper  (2),  where  the  plaintiff  had 
paid  his  money  on  a  threat  to  sue  him  in  a  penal  action,  that  was 
properly  considered  as  duress ;  but  here  all  was  voluntary. 

Rule  refused. 


Ex  PARTE  JACQUES   BESSET.  is*^. 

Attr,  5. 
16  a.  B.  481-486 ;  S.  C.  14  L.  J.  M.  C.  17 ;  9  Jur.  66 ;  1  New  Sees.  Cas.  337.)  

Under  the  Convention  Act,  6  &  7  Vict  c.  75  (3),  for  committing  and  deliver-         L        ^ 
ing  up  to  justice,  on  reqtiisition  by  an  agent  of  the  King  of  the  Prench, 
persons  accused  of  certain  crimes  done  in  France,  a  warrant  to  detain  a 
party  so  accused  **  until  he  shall  be  discharged  by  due  course  of  law  "  is 

(1)  1  T.  E.  387  (cited  in  Birch  v.  (3)  See  now  Extradition  Act,  1870 
^VHght) ;  8.  C.l  Cowp.  419  (cited  in  (33  &  34  Vict.  c.  52),  which  repeals  this 
Lindoti  V.  Hooper),  Act. — ^A.  C. 

(2)  56  B.  B.  522  (1  Man.  &  G.  747). 
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Ex  parte  insufficient ;  and  the  party  imprisoned  under  it  is  entitled  to  hia  duduirge 

BK8SKT.  on  habeas  corptte. 

The  habeas  corpus  for  that  purpose  is  claimable  at  common  law. 
On  habeas  corpus,  and  motion  to  discharge  from  such  impnaonmeiit  for 
an  offence  committed  abroad,  the  warrant  being  defectiye,  the  Court 
(assuming  that  they  could  look  into  the  depositions  referred  to  by  the 
warrant)  cannot  on  their  own  authority  remand  the  prisoner  as  a  pezscm 
charged  with  a  crime. 

J/.  Chambers,  in  this  Term  (November  2),  moved  for  a  kabeas 
corpus  directed  to  the  gaoler  or  keeper  of  her  Majesty's  gaol  or 
prison  in  Giltspur  Street,  in  the  city  of  London,  or  his  deputy, 
commanding  him  to  have  before  the  Queen  at  Westminster, 
immediately  &c.,  the  body  of  Jacques  Besset,  being  detained  under 
the  custody  of  the  said  gaoler,  with  the  day  and  cause  of  his  being 
taken  and  detained  &c.,  to  undergo  and  receive  &c.  The  Court 
granted  the  writ :  and  the  keeper  now  brought  the  prisoner  into 
Court,  and  made  return : 

"  That,  before  the  said  writ  came  to  me,  viz.  on  the  4th  day  of 
November,  1844,  the  said  Jacques  Besset  was  committed  to  my 
custody  by  virtue  of  a  certain  order  or  conunitment  the  tenor 
whereof  followeth;  viz. 

'*  To  all  and  every  the  constables  and  other  officers  of  the  peace 
for  the  city  of  London  and  the  liberties  thereof,  whom  these 
may  concern,  and  to  the  keeper  of  the  Giltspur  Street  Prison,  in 
London. 

**  London  \  These  are  in  her  Majesty's  name  to  command  you  and 
[  •482  ]  ^  ^'^*     *     every  of  you  forthwith  safely  to  *convey,  and  delim 

into  the  custody  of  the  said  keeper,  the  body  of  Jacques  Besset, 
being  charged  before  me,  one  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  city  and  liberties,  by  the  oaths  of  Philip  Antoine 
Mathieu  and  others,  taken  and  sworn  in  the  presence  and  hearing 
of  the  said  Jacques  Besset,  for  that  the  said  Jacques  Besset  is  accused 
of  having  committed  in  France  the  crime  of  fraudulent  bankruptcy, 
as  appears  by  the  warrant  of  arrest  issued  by  a  competent  Judge 
in  France,  and  duly  authenticated  before  me,  and  as  also  appears 
by  the  warrant  of  one  of  her  Majesty's  principal  Secretaries  of  State 
requiring  me  to  take  cognizance  of  such  crime,  the  said  crime  and 
the  acts  done  being  clearly  set  forth  and  proved  before  me  by  the 
oaths  of  the  said  Philip  Antoine  Mathieu  and  others,  and  by  the 
depositions  of  several  witnesses,  taken  in  France,  and  duly  proved 
by  the  said  Philip  Antoine  Mathieu  and  others :  whom  yon  tbe 
said  keeper  are  hereby  required  to  receive,  and  him  in  your  cosiodj 
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safely  keep  until  he  shall  be  discharged  by  due  course  of  law.    And      Ex  parte 
for    your   so  doing  this  shall  be  to  you  and  each  of  you  a  suffi- 
cient warrant.     Given  under  my  hand  and  seal  this  28rd  day  of 
September,  1844. 

"Wm.  MaonaY) 

"  Mayor  of  London." 
''  And  this  is  the  cause  "  &c. 

The  return  having  been  read, 

M.  Chambers  moved  that  the  prisoner  should  be  discharged. 

E.  James  opposed  the  discharge : 

First,  it  is  proposed  to  show  by  affidavit  that  the  party  is  a 
foreigner,  and  *the  circumstances  under  which  he  stands  charged       [  *483  ] 
with  crime.     Such  affidavits,  being  merely  explanatory,  and  not 
contradictory  to  the  return,  may  be  received. 

(Lord  Denmak,  Ch.  J. :  The  Convention  Act,  6  &  7  Vict.  c.  76, 
under  which  the  prisoner  is  committed,  enacts  (sect.  1)  that,  ''  in 
case  requisition  be  duly  made,  pursuant  to  the  said  Convention,  in 
the  name  of  his  Majesty  the  King  of  the  French,  by  his  ambas- 
sador" &c.,  ''to  deliver  up  to  justice  any  person  who,  being  accused 
of  having  committed  "  one  of  certain  specified  crimes  within  the 
French  territories,  shall  be  found  withm  her  Majesty's  dominions, 
it  shall  be  lawful  for  one  of  her  Majesty's  Secretaries  of  State,  by 
his  warrant  to  signify  such  requisition,  and  require  all  justices  &c. 
to  aid  in  apprehending  such  person,  and  committing  him  to  gaol 
for  the  purpose  of  his  being  delivered  up  to  justice  according  to  the 
Convention,  and  thereupon  it  shall  be  lawful  for  any  justice  &c.  to 
examine  into  the  charge  on  oath,  and,  upon  such  evidence  as  would 
justify  committing  for  trial  if  the  crime  of  which  the  party  is 
accused  were  committed  here,  "  to  issue  his  warrant  for  the  appre- 
hension of  such  person,  and  also  to  commit  the  person  so  accused 
to  gaol,  there  to  remain  until  delivered  pursuant  to  such  requisition 
as  aforesaid."  Here  the  commitment  is  ''  until  he  shall  be  dis- 
charged by  due  course  of  law."  How  do  you  get  over  that 
objection  ?) 

In  the  first  place  the  prisoner  is  not  in  a  situation  entitling  him  to 
the  benefit  of  it.  The  Court  will  look  at  the  depositions ;  and,  if 
they  see  that  the  party  is  detained  on  charge  of  a  crime  for  which 

80—2 
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Ex  parte      he  may  be  tried  in  another  country,  they  will  remand  him  to 

BK8BBT.  **  ^ 

custody. 

(CoLEBiDOB,  J. :  On  what  law  or  statute  do  you  consider  the 
prisoner's  application  to  be  founded?) 

[  *484  ]  It  appears  to  be  under  ^stat.  81  Gar.  U.  c.  2.  The  object  of  that 
Act  is  that  parties  charged  with  "  criminal  or  supposed  cnminal 
matters  "  shall  not  be  detained  in  prison  for  o£fences  which  may  be 
tried  in  this  country.  The  provision  in  sect.  8,  that  surety  shall 
be  taken  for  the  party's  appearance  in  the  Court  of  King's  Bench 
or  at  the  next  Assizes  or  Sessions,  agrees  with  this  constrnctioiL 
Stat.  56  Geo.  III.  c.  100,  is  only  an  extension  of  the  former  Act, 
and  does  not  require  any  different  interpretation.  And  in  ^tx 
V.  Mackintosh  (i)  it  was  held  that  the  statute  of  Charles  did  not 
apply  to  a  person  committed  for  treason  done  in  Scotland. 

• 
(LoBD  Dbnman,  Ch.  J. :  Why  may  not  we  consider  the  writ  as 
issued  at  common  law  ?) 

If  the  Court  will  not  act  under  the  statute  in  the  case  of  a  person 
charged  with  a  crime  done  abroad,  neither  will  it  interfere  in  sach 
a  case  at  common  law. 

(Lord  Denmak,  Ch.  J. :  According  to  your  argument,  our  gaolers 
are  gaolers  for  France  without  the  Convention.) 

If  the  writ  lies,  the  objection  pointed  out  is  not  fatal  to  the 
warrant.  **  Discharged  by  due  course  of  law  "  means  discharged 
by  the  course  pointed  out  in  the  statute,  namely,  by  being  delivered 
up  as  the  enactment  requires.  In  Ex  parte  Goff{2)  a  warrant  con- 
cluding in  this  form  was  held,  on  liabeas  corpus,  sufficiently  certain. 
It  is  true  that  the  warrant  there  (by  which  a  collector  was  committed 
for  not  accounting,  under  stat.  25  Geo.  III.  c  41),  recited  an  adjudi- 
cation that  the  party  should  be  committed  until  he  should  have 
made  a  true  and  fair  account,  and  paid  over  the  moneys  remaining 
in  his  hands ;  but  here,  if  reference  be  made  to  the  Convention 
Act,  the  course  by  which  the  prisoner  is  to  be  discharged  becomes 
equally  certain. 

[  •485  ]  (WiGHTMAN,  J. :   *Suppose  no  requisition  is  made  under  sect.  3 

(1)  1  Stra.  a08.  (2)  3  M.  &  S.  203. 
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of  stat.  6  &  7  Vict.  c.  75,  for  an  order  to  deliver  the  party  up  to  an      Ex  parte 
agent  of  the  King  of  the  French.) 

At  the  end  of  two  months  he  will  be  discharged,  under  sect.  4.  In 
Mash's  case  (i)  a  warrant  concluding  ''until  he  shall  be  discharged 
from  thence,  by  due  course  of  law  "  was  held  insufficient ;  but 
there  the  things  required  for  the  discharge  were  acts  to  be  done 
by  the  prisoner  himself. 

(WioHTMAN,  J.:  The  present  case  is  within  the  terms  of  the 
judgment  there ;  that,  where  a  man  is  committed  for  any  crime, 
at  common  law  or  by  statute,  for  which  he  is  punishable  by  indict- 
ment, ''he  is  to  be  committed,  till  discharged  by  due  course  of 
law :  but,  when  it  is  in  pursuance  of  a  special  authority ;  the  terms 
of  the  commitment  must  be  special,  and  exactly  pursue  that 
authority.") 

Supposing  the  return  here  defective,  it  will  be  a  question  whether 
the  Court  will  not  look  into  the  depositions  on  which  the  warrant 
was  granted,  and,  if  they  show  a  crime  committed,  remand  the 
prisoner. 

(WiOHTMAN,  J. :  That  could  be  only  where  a  crime  appeared  for 
which  trial  might  be  in  this  country. 

Lord  Denman,  Gh.  J. :  The  depositions  are  nothing  to  us,  unless 
under  the  statute. 

CoLEBiDGE,  J. :  Does  the  statute  give  any  power  of  this  kind 
to  us?) 

It  does  not  limit  the  general  authority  of  the  Court. 

Sir  F.  The»iger,  Solicitor-General,  with  whom  was  Giimey, 
appeared  on  behalf  of  the  Lord  Mayor,  but  only  to  abide  such 
order  as  the  Court  should  make. 

M.  Chambers,  for  the  prisoner,  was  not  further  heard. 

Lord  Denman,  Ch.  J. :  [  486  j 

1  regret  that,  on  the  first  application  which  has  come  before  us 
under  this  statute,  the  warrant  is  so  defective  that  we  cannot  allow 

(1)  2  W.  Bl.  806. 
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Ex  parte  the  Act  to  take  effect.  Neither  we  nor  the  gaoler  have  any  power 
but  such  as  the  statute  gives ;  and  its  provisions  have  not  been 
rightly  pursued.  We  are  asked  to  remand  the  prisoner  on  oar  own 
authority,  as  charged  with  a  crime :  but  we  know  nothing  of  the 
crime  unless  as  it  is  brought  before  us  by  the  warrant ;  or,  I  should 
rather  say,  we  have  no  authority  of  the  kind  in  such  a  case.  If 
we  could  act  in  the  manner  suggested,  the  statute  would  have  been 
unnecessary.     The  prisoner  must  be  discharged. 

Williams,  Coleridge  and  Wiohtman,  JJ.  concurred. 

LoBD  Dbnman,  Ch.  J. : 

It  is  proper  that  it  should  be  understood  that  this  application  is 

at  common  law.     The  statute,  31  Car.  II.  c.  2,  is  not  necessarj  to 

the  right  of  making  it. 

Prisoner  dUcharged. 


18**-  WHITE    V.    HILL  and   Othebs. 

Aac.  7. 
(6  Q.  B.  487—492 ;  S.  C.  14  L.  J.  a  B.  79 ;  2  Dowl.  &  L.  537 ;  9  Jur.  129.) 


[487] 


Where  the  lord  of  a  manor  has  oonyeyed  land  to  A.,  and  afterwards otlia 
land  to  B.,  and  it  appears  that  a  narrow  strip  of  land  passed  by  one  or  other 
of  the  conveyances,  but  it  is  doubtful  by  which,  no  presumption  arises  in 
favour  of  A.  from  the  fact  that  the  strip  of  land  lies  between  a  highwsy 
and  land  undisputedly  comprised  in  the  conveyance  to  A. 

Where  several  defendants  to  an  action  of  trespass  plead  Not  guilty,  with 
other  pleas,  and  the  plaintiff  gives  no  evidence  as  against  one  of  them,  snch 
defendant  is  not  entitled,  as  of  right,  to  daim  his  acquittal  before  the  case 
for  the  defence  is  opened.  And,  per  Lord  Dexmak,  Ch.  J.,  the  more 
ordinary  practice  is  not  to  direct  an  acquittal  till  the  case  on  both  sides  is 
closed. 

Trbbpasb.  The  first  count  charged  that  defendants,  to  wit 
on  &c.,  with  force  &c.,  broke  and  entered  a  close  of  plaintiff, 
situate  &c.  (setting  out  abuttals  north,  south,  east  and  west); 
and,  with  feet  in  walking,  &c.  The  second  count  charged  that 
defendants,  on  &c.,  with  force  &c.,  broke  and  entered  another 
close  of  plaintiff,  situate  &c.  (setting  out  the  same  abuttals, 
with  the  omission  of  the  abuttal  on  the  east) ;  and  then  and  there 
cut  down  the  trees,  to  wit  three  elm  trees,  of  plaintiff,  of  great 
value  &c.,  then  growing  and  being  in  and  upon  the  last  mentioned 
close,  and  also  a  certain  other  tree  of  plaintiff,  of  great  value  &c., 
there  growing  &c.  (as  before).  The  third  count  charged  that 
defendants,  to  wit  on  &c.,  seized,  took  and  carried  away  divers,  to 
wit  twelve,  waggon  loads  of  wood,  ten  waggon  loads  of  timber,  ten 
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waggon   loads  of  bushes,   and   four  trees,   of  plaintiflf,  of  great       Wtute 
value  &c.,  and  converted  &c.  Hill. 

Pleas.     1.  Not  guilty. 

2.  To  the  first  count,  that  the  close  in  which  &o.  was  not  the 
close  of  plaintiff.    Issue  thereon. 

3.  To  the  second  count,  that  the  close  in  which  &o.,  and  the 
trees,  and  also  the  other  tree,  in  the  second  count  mentioned,  were 
not  the  close  and  trees  of  plaintiff. 

4.  To  the  third  count,  that  the  wood,  timber,  bushes  and  trees 
were  not  the  wood,  timber,  bushes  or  trees  of  plaintiff. 

5.  To  the  first  count,  that  the  close  in  that  count  mentioned,       [  ^88  ] 
and  in  which  &c.,  at  the  said  time  when  <&c.,  were  the  close,  soil 

and  freehold  of  one  Justly  Hill  and  one  William  Harrison  :  justifica- 
tion by  defendants  as  servants  and  by  the  command  of  the  said 
Hill  and  Harrison. 

6.  To  the  second  count,  that  the  other  tree  in  that  count  men- 
tioned was,  at  the  time  when  &c«  in  that  count  mentioned,  standing, 
growing  and  being  in  the  said  close  in  which  &c.  in  that  count 
mentioned,  and  that,  at  the  said  time  when  &c.,  the  said  close  in 
that  count  mentioned  was  the  close,  soil  and  freehold  of  J.  Hill 
and  W.  Harrison :  justification  as  before. 

Replication.  To  the  first,  second,  third  and  fourth  pleas,  similiter. 
To  the  fifth  plea,  that  the  close  in  the  first  count  mentioned  was 
not  the  close  of  J.  Hill  and  W.  Harrison.  To  the  sixth  plea,  that 
the  close  in  the  second  count  mentioned  was  not  the  close  of  J.  Hill 
and  W.  Harrison. 

Bejoinder.  Similiter  to  the  replications  of  the  fifth  and  sixth 
pleas. 

On  the  trial,  before  Fatteson,  J.,  at  the  last  Hampshire  Assizes, 
it  appeared  that  the  plaintiff  was  in  the  occupation  of  certain  land 
in  the  Isle  of  Wight,  near  to  certain  other  land  of  which  J.  Hill 
and  W.  Harrison  were  the  legal  owners.  In  1728  the  whole  of  the 
land  above  mentioned  had  been  in  the  ownership  of  a  person  named 
Popham,  who  was  lord  of  a  manor  comprehending  all.  In  that 
year,  Popham  demised  certain  part  of  it  for  a  term  of  years ;  and 
it  was  shown  that  the  land  so  demised  had  now,  by  renewals 
and  assignments,  come  to  the  legal,  ownership  of  J.  Hill  and 
W.  Harrison.  In  1727  Popham  demised  other  parts  of  *his  land  [  ^^89  ] 
for  a  term  of  years ;  and  this,  by  renewals  and  assignments,  had 
now  come  to  the  legal  ownership  of  the  plaintiff.  The  question 
l)etw$en  the  parties  was  as  to  the  ownership  of  a  strip  of  waste 
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White       land,  six  or  seven  yards  in  breadth,  lying  between  the  land  of  Hili 
Hill.        ^^^  Harrison  and  a  high  road.     It  was  admitted  to  have  passed  by 
one  or  other  of  the  demises  mentioned :  the  plaintiff  contended  that 
it  was  comprised  in  the  demise  of  1727 ;  the  defendants,  that  it 
was  comprised  in  that  of  1723.     Neither  the  names,  nor  admeasore- 
ments,  nor  other  description  of  the  parcels  in  the  two  demises 
afforded  the  means  of  ascertaining  in  which  demise  the  strip  was 
comprehended :  but  evidence  of  acts  of  ownership  was  given  on 
both  sides  ;  and,  for  the  defendants,  it  was  farther  contended  that 
a  presumption,  more  or  less  strong,  must  be  made  in  favour  of  the 
defendants  from  the  circumstance  that,  at  the  time  of  the  demise 
in  1728,  Fopham,  the  owner  of  the  land  then  demised,  was  owner 
of  the  strip  of  land  in  question,  and  would  therefore  most  probably 
have  demised  the  whole  up  to  the  road.     The  learned  Judge  told 
the  jury  that  such  a  presumption  would  be  proper  if  the  question 
were  between  the  lord  of  the  manor  and  the  owner  of  the  freehold 
of  the  demised  property ;  but  that  no  such  presumption  could  be 
made  in  a  dispute  between  two  parties  both  claiming  by  demises 
under  the  same  owner  of  the  freehold.    Evidence  was  also  given 
by  the  plaintiff  that  all  the  defendants,  except  the  defendant  Hill, 
had  joined  in  cutting  down  a  tree,  and,  in  doing  so,  had  gone  over 
the  strip  of  land  in  question ;  but  it  appeared  doubtful  whether  the 
tree  stood  within  the  strip.     At  the  close  of  the  plaintiff's  case,  no 
evidence  having  been  given  to  implicate  the  defendant  Hill,  the 
[  *490  ]       counsel  *for  the  defendants  claimed  an  acquittal  for  him  before 
opening  the  case  for  the  defence  :  but  the  learned  Judge  refused  so 
to  direct :  and  evidence  connecting  the  defendant  Hill  with  the 
acts  done  came  out  in  the  course  of  the  case  for  the  defendants. 
The  jury  were  of   opinion  that  he    had    taken   a  part  in  the 
trespass,   that   the  strip  of    land  in    question    belonged  to  the 
plaintiff,  and  that  the  tree   stood  within  the  land  belonging  to 
the  defendants,   but  that,   in  going  to  cut  down   the  tree,  the 
defendants  had  trespassed  on  the  strip  of  land.     Verdict,  on  the 
issue  on  the  first  plea,  for  the  plaintiff :  on  the  issue  on  the  second 
plea,  for  the  plaintiff:   on  the  issue  on  the  third  plea,  for  the 
plaintiff  as  to  all  but  the  trees,  and,  as  to  them,  for  the  defendants : 
on  the  issue  on  the  fourth  plea,  for  the  defendants :  on  the  issae 
on  the  fifth  plea,  for  the  plaintiff :  on  the  issue  on  the  sixth  plea, 
for  the  plaintiff. 

Cockburn,  for  the  defendants,  now  moved  for  a  new  trial : 
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First,  the  learned  Judge  misdirected  the  jury  in  telling  them  whitk 
that  no  presumption  could  arise  as  to  the  strip  of  waste  land  hill. 
having  been  included  in  the  demise  of  1728.  The  question  is  not 
as  to  the  weight  of  the  presumption,  but  whether  such  presump- 
tion was  to  be  altogether  excluded  from  the  consideration  of  the 
jury.  It  would  undoubtedly  have  arisen  against  the  owner  of  the 
manor:  Doe  d.  Pring  v,  Pearaey  (i).  It  cannot  be  destroyed  by 
the  lord  afterwards  making  a  second  grant:  whatever  was  evidence 
against  the  lord  would  be  evidence  against  his  grantee. 

(Patteson,  J. :  I  cannot  see  any  ground  for  the  presumption  in  your 
case.  The  *way  in  which  such  a  presumption  is  said  to  arise  is,  that  [  *49i  ] 
the  road  has  been  granted  by  the  owners  of  the  adjoining  land,  and 
that  their  ownership  therefore  extends  up  to  the  middle  of  the  road; 
but  how  can  that  argument  apply  when  the  whole  has  belonged  to 
one  person,  who  has  granted  a  part  to  one  grantee  and  a  part  to 
another  ? 

Lord  Denman,  Gh.  J. :  I  always  thought  that  presumptions  of  this 
nature  were  put  too  widely  (2).) 

Next,  Hill  was  entitled  to  his  acquittal  at  the  close  of  the 
plaintiff's  case.  In  Child  v.  Chamberlain  (8)  Pabke,  J.  said,  '^  It  is 
now  perfectly  settled  by  the  unanimous  decision  of  all  the  Judges, 
that  when  at  the  close  of  the  plaintiff's  case  there  is  no  evidence 
against  a  particular  defendant,  that  defendant  is  then  entitled  to  an 
acquittal.  In  consequence  of  the  discrepancy  of  practice  of  different 
Judges,  the  matter  was  brought  before  them  all,  and  they  have 
determined  on  that  rule."  In  Hawkesworth  v.  Showier  (4)  Lord 
Abinobb  stated  that  the  rule  acted  upon  by  the  Judges  was  ''  that  a 
defendant  in  trespass  shall  not  be  acquitted  for  the  purpose  of 
giving  evidence,  till  the  evidence  on  the  part  of  the  plaintiff  has 
been  concluded;"  thus  assuming  that,  at  that  step,  the  acquittal 
should  be  taken. 

(LoBB  Denman,  Ch.  J. :  In  SoweUv.  Cfiampion  (6)  we  held  that  this 
was  discretionary  with  the  Judge;  and  the  more  usual  practice 
certainly  is  to  let  the  whole  case  go  on.  Where  one  party  is 
acquitted,  he  might  be  called  for  the  defence,  and  prove  that  he, 

(1)  31  E.  B.  209  (7  B.  &  C.  304).  (4)  12  M.  &  W.  46,  48. 

(2)  See  Bex  Y.  Haifidd,  43  R  B.  322  (5)  45  B.  B.  514  (6  Ad.  &  El.  407, 
(4  Ad.  &  EL  156,164).  415). 

(3)  1  Moo.  &  Bob.*318. 
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Whitk  and  not  any  of  the  other  defendants,  was  the  real  wrong  doer.  I 
Hill.  know  of  no  meeting  of  the  Jadges  at  *which  any  such  resolntion 
[  ''492  ]       has  been  come  to  as  that  spoken  of  in  Child  v.  Chamberlain  (i).) 

Per  Curiam  (2):  Rule  refused. 


1844.  DOE  D.   EOBINSON  v.  BOUSFIELD. 

^!!!!i!'  (6  a  B.  492—494;  S.  C.  U  L.  J.  a  B.  42 ;  1  Oar.  &  K.  558 ;  8  Jur.  1121.) 

[  492  ]  Tenant  of  copyhold  demised  to  A.  from  year  to  year,  and,  pending  th« 

demise,  made  a  lease  of  the  reversion  for  twelve  years  to  B.,  oontnry  to  th^ 
custom  of  the  manor,  by  which  no  tenant  might  demise  without  lio»i^  for 
more  than  three  years.  In  ejectment  by  B.  against  the  yearly  tenant 
whose  term  had  expired :  Held  that  defendant  could  not  allege  the  invalidity 
of  the  twelve  years*  lease  : 

For  a  lease  made  contrary  to  custom  is  good  against  aU  but  the  lord: 
and,  even  as  between  parties  to  the  lease  and  the  lord,  the  demise  agun^t 
custom  is  only  a  ground  of  forfeiture,  which  the  lord  may  waive. 

Ejectment  for  lands  in  Westmoreland.  On  the  trial,  before 
Pollock,  G.  B.,  at  the  last  Summer  Assizes  at  Appleby,  the  plaintiff 
had  a  verdict. 

Knawlea  now  moved  (8),  by  leave  reserved  at  the  trial,  for  a 
rale  to  show  cause  why  a  nonsuit  should  not  be  entered.  The  facts 
and  ground  of  motion  will  appear  sufficiently  by  the  judgment  of 
the  Court,  which  was  delivered  in  this  Term  (November  25lh)  by 

LoBD  Dbnman,  Gh.  J.: 

In  this  case,  tried  before  the  Lord  Ghief  Baron  at  Appleby,  Mr. 
Knowles,  by  leave,  moved  to  enter  a  nonsuit.  The  lessor  of  the 
plaintiff  claimed  under  a  lease  for  twelve  years,  granted  by  Scou, 
a  copyholder  of  the  manor  of  Brough.  By  the  custom  of  tbe 
[  ^493  ]  manor,  the  tenants  may  demise,  without  license,  *for  three  years 
and  no  more.  The  defendant  had  been  tenant  from  year  to  year  of 
Scott,  and  was  holding  over  after  notice  to  quit. 

It  was  objected  that  the  lease  for  twelve  years,  being  not 
warranted  by  the  custom,  was  void,  and  conferred  no  title  on  the 
lessor  of  the  plaintiff:  for  which  Jackson  v.  Neal  (4)  was  cited,  in 
which  it  was  held  that  a  lease  by  a  copyholder  who  had  obtained  a 
licence,  and  made  a  lease  not  warranted  by  it,  was  void,  and  the 

(1)  1  Moo.  &  Bob.  318.  (3)  Before  Lord  Denman,  Ch.  J.. 

(2)  LordDKNMAN,  Ch,  J.,  Patteson,  Patteeon,  Williams  and  Coleridge,  JJ . 
Williams  and  Cqlekipqk,  JJ.  (4)  Cro.  Eliz.  39^, 
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Bssee  coald  not  maintain  ejectione  firnue  against  a  stranger.     In  the        Doe  d. 

ame  volume,  however,  in  Haddon  v.  Arrowsmith  (i),  it  is  said  by       ^'*^*^^^n 

ounsel  in  argument  that  it  hath  been  here  adjudged  that  lessee  for    Bousfiklq. 

^ears  of   a  copyhold,  which  is  made  without  licence  of  the  lord, 

nay  maintain  an  ^ectione  Jirma,  because  he  is  lessee,  against  all 

jut  the  lord.    And  there  Gawdy,  J.  said  that  a  lease  not  warranted 

>v  the  licence  was  good  betwixt  the  lessor  and  lessee,  and  against 

ill  fitrangers  (2).    And,  even  as  against  the  lord,   a  lease  not 

warranted  by  the  custom  may  become  good ;    for  it  was  held  in 

The  Lady  Montague's  case  (8)  that,  "if  a  copyholder  makes  a  lease 

of  his  copyhold  land  contrary  to  the  custom  ;    and  the  lord  of  the 

manor  dies  before  his  entry  or  seizure  for  the  forfeiture ;   that  he 

or  they  in  reversion  or  remainder  shall  never  take  advantage  of  the 

forfeiture  done  or  committed  before  his  or  their  tima"     The  same 

law  will  be  found  in  Eastcaurt  v.  Weeks  (4). 

These  cases  are  important  as  establishing  that  a  lease  beyond  the  [  494  ] 
custom  is  not  void,  but  only  a  ground  of  forfeiture,  which  may  be 
waived  by  the  lord,  and  which  the  reversioner  even  cannot  avail 
himself  of,  much  less  a  mere  stranger.  There  is  no  ground,  there- 
fore, for  the  present  application :  and  we  do  not  wish  to  encourage 
a  doubt  upon  the  matter  by  granting  a  rule.     There  will  be  no  rule. 

Rule  refused. 


CASTKIQUE  V.   BERNABO.  i844. 

(6  Q.  B.  498—500 ;  S.  C,  14  L.  J.  a  B.  3 ;  9  Jur.  130.)  '^^• 

In  an  action  against  indorser  of  a  bill  of  exchange,  issue  was  joined  as  to  [  498  ] 
notice  of  dishonour.  It  appeared  that  a  letter  containing  the  notice  was  put 
into  the  post  on  the  day  on  which  the  action  was  commenced,  and,  by  the 
routine  of  the  post  office,  would  reach  the  defendant  between  four  and  five 
in  the  afternoon  of  that  day.  No  further  evidence  was  given  as  to  the 
time  of  notice.  The  offices  of  the  Coiut  were  open  only  till  five  in  the 
afternoon  of  the  day  in  question. 

Held,  that  the  plaintiff  must  fail,  it  lying  on  him  to  show  that  the  right 
of  action  was  complete  before  the  suit  was  commenced. 

Deculeation  in  debt,  on  a  writ  issued  25th  May,  1844,  by 
indorsee  of  a  bill  of  exchange,  drawn  20th  January,  1844,  at  four 
months,  against  the  indorser,  averring  acceptance  by  the  drawee, 

(1)  Cro.  Eliz.  (461);  8,  C.  Owen,  72.  this,  Knowles  referred  to  Com.   Dig. 

(2)  Knowles,  in  moving,  adverted  to  Copyhold    (K    3),    and    Haddon    v 
a  suggestion  made  hy  the  Lord  Chief  ArrowBmith,  Owen,  73,  there  cited. 
Babon  at  the   trial,  that  the  lease,  (3)  Cro.  Jac.  301. 

though  bad  for  twelve  years,  might  (4)  1  Salk.  186, 

tuke  efie^X  {or  three.    In  answer  to 
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Castriquk    nonpayment  by  him   at  maturity,  and  that  the  bill  vns  thfn 
Bernabo.     protested,  of  which  defendant  then  had  due  notice. 

Flea,  that  defendant  had  not  due  notice  of  nonpayment.    Issue 
thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  London  sittm<^ 
after  last  Trinity  Term,  the  plaintiff  proved  that  a  letter  to  defen- 
dant, containing  notice  of  dishonour,  was  put  into  a  receiving 
house  in  the  city  of  London,  between  two  and  three  in  the 
afternoon  of  the  25th  of  May,  the  day  on  which  the  action  ^as 
commenced.  The  defendant  resided  in  Oxford  Street,  London, 
t  U99  ]  For  the  defendant  evidence  was  given  of  the  *routine  of  the  ^jsi 
office  as  it  existed  some  years  ago ;  from  which  it  appeared  that,  at 
the  time  referred  to  by  that  evidence,  a  letter  so  put  into  a  receiving 
house  in  the  city  would  not  be  delivered  in  Oxford  Street  before 
six  o'clock  in  the  same  evening.  It  appeared,  further,  that  the 
offices  of  the  Court  were  open  on  the  25th  of  May  till  five  o'clock 
only.  On  this  evidence  it  was  contended  that  no  right  of  action 
had  existed  at  the  time  when  the  suit  was  commenced.  It  was 
however  suggested,  on  the  part  of  the  defendant,  that  an  alteration 
had  recently  been  made  in  the  post  office  arrangements,  by  which 
the  delivery  was  accelerated.  The  Lord  Chief  Justice,  with  the 
consent  of  the  parties,  directed  that  evidence  of  this  should  be 
procured,  that  the  plaintiff  should  be  nonsuited,  but  that  l^ve 
should  be  given  to  move  for  a  verdict  for  the  plaintiff  if  the 
evidence  should  justify  it.  Another  cause  was  then  called  on: 
and,  in  the  course  of  the  day,  evidence  was  given  that,  according 
to  the  routine  of  the  post  office  on  25th  May,  the  letter  would  reach 
Oxford  Street  between  four  and  five  in  the  afternoon. 

WilUs  now  moved  to  enter  a  verdict  for  the  plaintiff,  according 
to  the  leave  reserved : 

The  evidence  showed  the  possibility  of  the  writ  being  issued  at 
a  time  later  than  that  at  which  the  notice  would  arrive.  Which 
occurrence  took  place  first,  does  not  directly  appear.  But  the 
presumption  of  law  is  that,  where  two  acts  appear  to  have  been 
done,  and  it  is  not  shown  in  what  order  they  have  been  done,  that 
order  is  to  be  assumed  which  will  make  the  whole  regular.  The 
action  was  maintainable  instantly  after  the  notice  was  received: 
[  *500  ]       ^Siggers  v.  Lewis  (i).     Li  Aikman  v.  Conway  (2)  it  was  holden  tiiat, 

(1)  40B.B.  608  (I  Or.  M.  ft  B.  870;         (2)  3  M.  &  W.  71. 
^^  C\  4  TjT.  847). 
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two  acts  be  done  in  the  same  day,  the  Court  will  not  inquire  Oabtbiqub 
hich  was  done  first,  but  will  presume  that  they  were  done  in  the  bkkn'abo. 
tgular  order.    The  declaration  shows  a  notice  before  action  brought ; 

such  notice  had  not  been  given,  the  defendant  might  have  pleaded 
I  abatement:  Com.  Dig.  Abatement  (G  6). 

tOBJ>  Dbnman,  Ch.  J.: 

The  rule  of  law  is  that,  where  there  is  a  doubt  which  of  two 
ecurrences  took  place  first,  the  party  who  is  to  act  upon  the 
tisamption  that  they  took  place  in  a  particular  order  is  to  make 
be  inquiry.  That  is  founded  on  reason.  An  opposite  rule  would 
o^stify  a  party  in  suing  where  he  had  not  ascertained  his  right. 
t  follows  that  the  plaintiff,  in  this  case,  has  taken  upon  himself  to 
how  that  a  right  of  action  existed  before  he  commenced  his  suit : 
nd,  not  having  done  this,  he  must  fail. 

WiiiUAMs,  CoLEBiDGE  and  WiGHTMAN,  JJ.  coucurred. 

Rvle  refused. 


The  LONDON   ASSURANCE    CO.   v.  BOLD.  w^i. 

Aav.  12. 
(6  a  B.  514— 625;  S.  C.  14  L.  J.  Q.  B.  50;  8  Jur.  1118.)  

The  condition  of  a  bond  given  by  defendant  to  plaintiff,  after  reciting  L  51*  J 
that  A.  had  been  appointed  agent  for  plaintiff,  which  employment  he  had 
accepted,  and  undertaken  to  perform  the  trusts  thereof,  was  declared  to  be 
that,  if  A.  should,  during  his  continuance  in  such  employment,  faithfully 
demean  and  conduct  himself,  and,  when  required,  account  for  and  pay  to 
plaintiff  all  moneys  which  he  had  received  or  should  thereafter  receive  for 
plaintiff's  use,  the  bond  should  be  void. 

Declaration  on  the  bond  set  out  the  condition,  and  averred  that,  while  A. 
remained  in  the  employment  of  plaintiff,  as  agent  aforesaid,  A.  received  for 
the  use  of  plaintiff  moneys,  amounting  &c.,  but  did  not,  when  required, 
account  &c.  Plea,  that  A.  did  not,  while  he  remained  in  the  service  of 
plaintiff  as  such  agent  as  in  the  declaration  mentioned,  receive  for  the  use 
of  plaintiff  the  sums  mentioned : 

Held,  that  plaintiff  did  not  support  the  issue  by  proof  that  A.  and  B., 
as  partners,  were  employed  by  plaintiff  as  agents,  and  in  that  character  had 
jointly  received  money  for  plaintiff's  use,  it  appearing  that  A.  had  never 
been  employed  by  plaintiff,  or  received  money  for  him  solely. 

And  that  no  difference  would  be  made  by  proof  that  defendant  knew  that 
A  was  to  be  employed  only  as  partner  with  B. 

Debt  on  bond.  On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the 
London  sittings  after  Hilary  Term,  1843,  a  verdict  was  found  for 
the  plaintiffs,  and  damages  assessed  on  the  breach  of  the  condition 
of  the  bond,  subject  to  a  special  case ;  which  was  stated  substantially 
as  follows. 
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IR.B. 


London 

Absubangb 

Co. 

t?. 

Bold. 


[  'SIS  ] 


[  *5\e  ] 


The  declaration  alleged  that  heretofore,  to  wit  on  &c.,  defendant 
and  one  Thomas  Addison,  by  their  certain  writing  obligatory,  sealed 
&c.  (joint  and  several  bond  for  1,000/.  payable  to  plaintifEs),  subject 
to  a  condition,  whereby,  after  reciting  that  the  above  boonden  T.  A. 
had  been  appointed  agent  to  plaintiffs,  which  office  or  employment 
he  had  accepted,  and  undertaken  to  perform  the  trusts  thereof,  the 
condition  was  declared  to  be,  that,  if  T.  A.  did  and  should,  from 
time  to  time,  and  at  all  times,  during  his  continuance  in  the  said 
office  or  employment,  truly  and  faithfully  demean  and  conduct 
himself  as  such  agent,  and,  whenever  thereto  required,  account  for, 
pay  and  deliver  to  plaintiffs,  their  successors,  &c.,  or  such  person 
or  persons  as  *should  be  by  them  appointed  for  that  purpose,  all 
and  every  sum  and  sums  of  money  which  T.  A.  had  then  already 
received,  or  should  or  might  at  any  time  thereafter  receive,  for  or 
on  account  or  for  the  use  of  plaintiffs,  and  also  if  T.  A.  did  or 
should,  whenever  thereunto  required,  give  and  deliver  to  plaintiffs, 
their  successors  &c.,  or  to  such  person  or  persons  as  should  be  by 
them  appointed  for  that  purpose,  all  and  every  the  books,  accounts, 
writings  and  things  whatsoever  belonging  to  plaintiffs,  with  which 
T.  A.  should  be  entrusted,  or  which  should  come  to  his  hands  or 
power  on  account  or  for  the  use  of  plaintiffs,  then  the  said  writing 
obligatory  to  be  void,  otherwise  &c.    Averment  that  T.  A.  remained 
and  continued  in  the  service  of  plaintiffs,  as  agent  to  plaintiffs,  lor 
a  long  space  of  time,  to  wit  from  7th  September,  1886,  until  a 
certain  other  day  &c.,  to  wit  1st  January,  1842 ;  and  that,  daring 
the  said  time  that  T.  A.  remained  and  continued  in  the  service  and 
employment  of  plaintiffs  as  agent  aforesaid,  T.  A.  had  and  received, 
for  and  on  account  and  for  the  use  of  plaintiffs,  divers  sums  of 
money,  amounting  &c.,  to  wit  445Z.  Gs.  lOd. :  nevertheless  T.  A. 
did  not,  when  thereunto  required,  to  wit  on  1st  January,  1842, 
account  for,  pay  or  deliver  to  plaintiffs,  or  to  any  person  or  persons 
appointed  by  them  for  that  purpose,  the  last  mentioned  sum  of 
money  so  due  from  T,  A.,  or  any  part  thereof ;  but,  on  the  contrary, 
although  T.  A.  was  then  and  often  since  requested  by  plaintiffs  so 
to  do,  he  therein  wholly  failed  and  made  default,  and  converted 
and  disposed  of  the  last-mentioned  sum  of  money  to  his  own  use, 
contrary  to  the  form  and  effect  of  the  condition  of  the  said  writing 
obligatory :  by  means  of  which  &o.  the  said  writing  obligatory  hath 
become  forfeited ;  *and  thereby  an  action  &c.     Nevertheless  defen- 
dant &c.  (non-payment) ;  and  the  said  sum  of  l^OOOI.  still  is  and 
remains  wholly  unpaid. 
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Flea  1.  That  T.  A.  did  not,  daring  the  time  that  he  remained 
and  continued  in  the  service  of  plaintiffs  as  such  agent  as  in  the 
declaration  mentioned,  have  or  receive  for  or  on  account  or  for  the 
use  of  plaintiffs  the  sums  of  money  in  the  declaration  in  that  behalf 
mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner 
and  form  Ac.     Conclusion  to  the  country.     Issue  thereon, 

(There  was  another  plea,  not  insisted  on  by  defendant.) 

The  facts  were  as  follows. 

In  May,  1836,  Edward  S.  Boult,  of  Liverpool,  sharebroker  and 
general  commission  agent,  had  been  appointed  agent  to  the  plaintiffs 
for  Liverpool  and  parts  adjacent :  and  thereupon  the  said  Edward 
S.  Boalt,  with  Peter  Boult,  entered  into  a  bond  for  the  same 
amonnt  as  the  bond  of  Thomas  Addison  and  defendant,  and  with 
a  similar  condition.  Edward  S.  Boult  acted  alone  as  agent  for 
plaintiffs,  until  he  entered  into  partnership  with  Thomas  Addison, 
as  after  mentioned. 

On  20th  August,  1836,  Boult  wrote  the  following  letter  to  the 
plaintiffs,  addressed  to  Alexander  Boetefeur,  their  clerk  in  London, 
who  managed  that  department  of  their  business. 

"  I  have  to  apprize  you  that  I  have  recently  entered  into  partner- 
ship with  my  friend  Mr.  Thomas  Addison,  junior,  of  this  town.  His 
connections  are  amongst  the  worthy  and  most  respectable  inhabi- 
tants of  the  town :  and  it  would  be  a  pleasure  to  me,  and  I  believe 
very  ^advantageous  to  the  Company,  to  permit  his  name  to  be 
associated  with  my  own  as  their  accredited  agent.  May  I  trouble 
you  to  represent  this  to  the  board :  and,  if  they  consent,  to  inform 
me  if  anything  be  necessary  beyond  appending  to  the  advertise- 
ments Boult  and  Addison,  instead  of  my  own  name.  Any  references 
or  security  that  may  be  required  Mr.  A.  is  prepared  to  give. 

"E.  S.  Boult." 

On  22nd  August,  1836,  Boetefeur,  by  direction  of  the  plaintiffs, 
wrote  to  Boult  the  following  answer : 

''  On  Friday  next  I  will  inform  the  committee  that  it  is  your 
wish  that  Mr.  Thos.  Addison,  junior's,  name  should  be  added 
to  yours  for  conducting  the  agency.  I  apprehend  that  a  new  bond 
will  be  requisite,  the  expense  of  which  he  must  bear." 

On  26th  August,  1836,  Boetefeur,  by  similar  direction,  wrote  to 
Boolt  as  follows : 
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instant,  proposing  that  the  name  of  your  partner,  Mr.  Thomas 
Addison,  junior,  may  be  added  to  your  own  in  the  agency:  and 
I  am  directed  to  inform  you  that  the  committee  will  agree  to 
the  proposition,  on  condition  that  Mr.  Addison  do  give  seeoritj 
to  the  amount  of  1,OOOZ.  Upon  your  furnishing  me  with  the  name 
and  a  reference  (in  ]iondon  if  possible),  the  bond  shall  be  made 
out  and  forwarded  for  execution." 

On  80th  August,  1886,  Boult  wrote  to  Boetefeur  as  follows : 

''I  am   in  receipt  of  your  favour  of  the  26th  instant;  and 
I  beg  to  tender  for  Mr.  Addison  the  name  of  Mr.  ^Thomas  Bold, 
of  the  firm  of  Bold  and  Russell,  brokers,  of  this  town,  as  his  seearitr. 
"The  signature  of  E.  8^ Boult, — 'Boult  and  Addison.' 
Do.     Thos.  Addison,  junr. — 'Boult  and  Addison/" 

On  2nd  September,  1886,  Boetefeur  wrote  to  Boult  as  follows: 

"  I  have  placed  your  letter  of  the  30th  ult  before  the  committee, 
who  have  approved  the  security  of  Mr.  Addison.  The  bond  accom- 
panies this ;  which  when  executed  I  will  trouble  you  to  retnm." 

On  7th  September,  1886,  Thomas  Addison  and  the  defendant 
executed  the  bond  mentioned  in  the  correspondence,  and  on  which 
this  action  is  brought. 

On  7th  September,  1886,  Messrs.  Boult  and  Addison  wrote  to  the 
plaintiff's  secretary  enclosing  the  said  bond  duly  executed 

There  was  a  board  placed  over,  or  in  front  of,  the  counting 
house  or  office  of  Boult  in  Exchange  Buildings,  Liverpool 
describing  him  as  agent  to  the  plaintiffs;  which  board  was 
altered,  in  September,  1836,  and  replaced  in  the  front  of  the 
same  office,  the  partnership  firm  of  Boult  and  Addison  being  then 
inserted  thereon,  describing  them  as  agents  to  the  plaintiff; 
and  their  names  were  also  inserted  in  the  public  advertisements 
as  such  agents;  and  they  continued  in  the  service  and  employ- 
ment of  the  plaintifiis,  and  to  act  as  such  agents,  down  to  the 
time  of  their  stopping  payment  on  22nd  June,  1841 :  when  Boult 
and  Addison  communicated  that  fact  to  the  plaintiffs  by  a  letter,  of 
22ud  June,  1841,  to  Boetefeur,  and  which  was  as  follows: 

**  We  regret  to  inform  you  that,  owing  to  severe  losses  'from 

bad  debts  and  other  circumstances,  we  are   under   the  painful 

obligation    to   suspend  our  payments.      The  balance  due  to  the 

Company   is  of   course   secured   by  our  sureties  Mr.  Bold  and 

Mr*  Boult.     \Ye  are,"  Jkc. 

"Boult  akd  Addison/' 
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On  25th  Jane,  1841,  the  said  Boetefeur,  by  the  plaintiffs'  direction, 
wrote  to  the  defendant  the  following  letter  : 

"  On  the  28rd  instant  I  received  a  letter  from  our  agents,  Messrs. 
Bonit  and  Addison,  informing  me  that,  owing  to  severe  losses  from 
bad  debts  and  other  circumstances,  they  were  under  the  painful 
obligation  to  suspend  their  payments :  a  communication  which  has 
occasioned  me  much  regret.  As  you  are  surety  for  Mr.  Addison, 
I  beg  to  apprize  you  that  the  premiums  and  duty  owing  to  this 
corporation  will  amount  to  between  400i.  and  500Z." 

On  7th  August,  1841,  Boetefeur,  by  direction  of  plaintifiFs,  again 
wrote  to  the  defendant : 

'*  On  25th  June  I  wrote  to  inform  you  that  Messrs.  Boult  and 
Addison,  late  agents  to  this  corporation,  were  indebted  to  the 
Company  between  400Z.  and  500/.  The  account  has  been  agreed : 
and  the  balance  is  445Z.  68.  lOd.  As  you  are  joint  security  with 
Mr.  Peter  Boult,  I  will  thank  you  to  arrange  with  that  gentleman, 
so  that  the  sum  of  445Z.  6«.  lOd.  may  be  remitted  to  the  cor- 
poration: sincerely  regretting  to  have  to  call  on  you  on  this 
occasion." 


On  8th  August,  1841,  the  defendant  wrote  to  Boetefeur  as  follows : 

*'I  have  received  your  favours  of  the  26th  June  and  7th  instant, 
and  will,  without  loss  of  time,  see  Mr.  Peter  Boult  to  make  arrange- 
ments for  the  settlement  of  Messrs.  Boult  and  Addison's  account  with 
your  Company.  In  the  mean  time,  I  beg  the  favour  of  your  sending 
me  a  copy  of  the  bond  I  signed ;  and  please  also  state  if  Mr.  Peter 
Boult 's  is  of  exactly  the  same  tenor." 

Annexed  to  the  case  were  copies  of  the  two  last  accounts  between 
the  plaintiffs  and  Boult  and  Addison,  showing  the  balance  due  to  the 
plamtiffs,  and  which  were  to  be  read  as  part  of  the  case ;  and  also 
copies  of  the  last  account  between  Boult  and  the  plaintiffs,  and  the 
first  account  between  Boult  and  Addison  and  the  plaintiffs.  The 
accounts  showed  a  balance  due  from  Boult  and  Addison  to  the 
plaintiffs  for  money  received.  All  these  accounts  were  sent  in  the 
first  instance  from  the  plaintiffs  to  Boult  prior  to  his  partnership, 
and  afterwards  to  Boult  and  Addison  down  to  the  period  of  their 
failure,  and  were  received  by  the  parties  at  Liverpool,  and  the 
blanks  left  for  their  charges,  and  for  advertisements,  filled  in  ;  and 
the  accounts  were  then  sent  back  to  the  plaintiffs,  and  corrected,  if 
necessary,  and,  when  approved,  retained  by  the  plaintiffs. 
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LoKDoy  The  defendant  contended  at  the  trial  that  the  letters  which 

A  &3|T  K  AM  CK 

Co.  passed  between  Boult  and  Boetefear  were  not  evidence  in  this 
^^  cause  against  the  defendant ;  which  point  was  reserved  for  the 
opinion  of  the  Court :  and  that  this  action  could  not  be  maintained 
against  defendant  on  the  above  facts,  because,  in  fact,  Bonlt  and 
Addison  were  the  agents  of  the  plaintiffs,  and  not  Thomas  Addison, 
junr. ;  and  that  the  money  in  question  was  jointly  received  by 
[  *52i  ]  Boult  and  Addison  as  joint  agents,  and  not  by  ^Thomas  Addison, 
junr.  alone,  or  as  sole  agent.  In  answer  to  which  the  plaintiflEs 
contended  : 

First,   That  such   last  objection   could  not  be  raised  on  the 
defendant's  pleading ;  and,  secondly,  if  it  were  so  raised,  that  the 
plaintiffs  were  still  entitled  to  recover. 
The  Court  were  to  draw  inferences  as  a  jury  might. 

Kelly,  for  the  plaintiffs : 

The  question  is,  whether,  upon  the  facts  stated,  the  money 
received  by  Boult  and  Addison  jointly  is  within  the  condition  of  the 
bond.  Addison  never  was,  and  never  was  supposed  to  be,  sepa- 
rately agent  for  the  plaintiffs ;  nor  was  he  ever  in  a  capacify  to 
receive  moneys  separately  for  them.  Therefore,  the  moneys 
received  jointly  are,  within  the  meaning  of  the  condition,  received 
by  Addison  in  the  course  of  his  conduct ''  as  such  agent."  Aad 
the  defendant's  letter  of  8th  August,  1841,  shows  that  he  was  per- 
fectly aware  of  the  partnership.  It  is  true  that  the  meaning  of  the 
condition  of  a  bond  is  to  be  collected  from  the  language  of  the 
instrument  itself:  but,  if  the  language  admits  of  a  double  inter* 
pretation,  that  lets  in  extrinsic  evidence.  [He  referred  to  Barda^ 
V.  Lucas  (i)  and  Bellairs  v.  Ebsworih  (2).] 

[  522  J  (Coleridge,  J. :  If,  as  you  say,  the  condition  on  the  face  of  it 

has  a  double  meaning,  you  are  seeking  to  give  evidence  to  explain 
a  patent  ambiguity.) 

There  is  no  ambiguity  at  all,  in  the  sense  of  the  rule  referred  to. 

[  '528  ]      It  is  not  that  the  language  *may  apply  to  one  only  of  two  cases  and 

there  is  doubt  to  which  it  applies ;  but  that  it  comprehends  both. 

If  Boult  and  Addison  had  received  the  money  jointly,  the  condition 

might  well  recite  a  receipt  by  Addison.     So  a  debt  due  from  a 

defendant  as  survivinc:;  partner  may  be  described  as  a  debt  due  from 

(1)  Note   («)   to   Barkfr  v.  Parker,  (2)  13  R.  K.  750  (8  Gamp.  53). 

1  R.  R.  201  ^1  T.  R.  291). 
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him  individaally.     [He  cited  Richarda  v.  Heather  (i)  and  Rice  v.      Lohson 
Shute  (2).]  AMu^o. 

V, 

W.  H.  Watson,  contra :  ^^^' 

This  is  merely  a  question  on  the  construction  of  the  condition. 
The  defendant  never  became  surety  for  Boult  and  Addison,  so  far  as 
the  language  of  the  instrument  goes ;  and  that  language  cannot 
*be  enlarged  by  extrinsic  evidence.  Chapman  v.  Beckinton  (3)  is  a  [  •524  ] 
very  strong  case  for  the  defendant.  (He  was  then  stopped  by  the 
Court.) 

LoBD  Dekman,  Ch.  J. : 

The  only  question  certainly  is  as  to  the  meaning  of  the  condition. 
And  of  that  there  can  be  no  doubt.  When  a  party  makes  himself 
surety  for  the  conduct,  not  of  A.  and  B.,  but  of  A.,  the  stronger 
proof  you  give  that  he  knew  the  relation  in  which  A.  and  B.  stood 
to  each  other,  the  stronger  you  make  the  inference  arising  from 
his  mentioning  only  A.  Suppose  the  condition  recited  that  the 
two  were  joint  agents,  and  then  spoke  only  of  the  conduct  of  one, 
would  not  that  be  a  strong  proof  that  the  suretyship  was  intended 
to  apply  only  to  the  separate  acts  of  that  one  ?  Mr.  Kelly's  com- 
ment upon  Bellairs  v.  Ebsivorth  (4)  is  very  ingenious  :  but  the  case 
is  quite  against  him.  Lord  Ellenborouoh,  with  his  usual  strong 
sense,  says :  "  The  defendant  was  surety  for  Philip  Nott,  and  not 
for  Mingay,  Nott  &  Co."  Mr.  Kelly  says  that  evidence  of  the 
relation  of  the  parties  was  there  necessarily  admitted  :  the  language 
of  the  report  is  **  it  appeared  :**  whether  that  was  upon  the  mere 
opening  is  not  said.  Lord  Ellenborouoh  argues  entirely  on  the 
recital  and  the  scope  of  the  condition.  Here  too,  even  if  the 
defendant's  knowledge  of  the  partnership  were  a  fit  subject  of 
enquiry,  I  do  not  see  that  it  is  shown.  His  letter  of  8th  August, 
1841,  does  not  show  it. 

WUiUAMS,  J. : 

Engaging  for  the  good  conduct  of  one  man,  and  engaging  for  the 
good  conduct  of  two,  *are  essentially  different  engagements,  both      [  •526  ] 

(1)  1  B.  &  Aid.  29.  him  and  L.  jointly,  and  then  setting 

(2)  5  Burr.  2611 ;     8.  a  2  W.  BL      off  a  debt  due  to  the  two,  contains  a 
695.     It  appears  from  Stackwood  y.      good  confession. 

Dunn  (3  Q,  B.  822),  that  a  plea  in  bar,  (3)  61  R.  R.  361  (3  Q.  B.  703). 

by  a   sole    defendant   in  assumpsit,  (4)  13  R.  B.  750  (3  Camp.  53). 

alleging  that  the  promise  was  made  by 
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London  in  ordinary  understanding  and  in  legal  eflfect.  Mr.  Kelly  does  not, 
Co.         and  could  not,  contend  that  any  evidence  could  be  resorted  to  for 

Bold  ^^^  purpose  of  enlarging  the  sense  of  the  condition.  The  case 
which  he  suggested,  most  nearly  approaching  to  the  admission  of 
evidence  here,  was  that  of  a  deed  describing  land  by  its  being  let 
to  A.  for  a  certain  term.  In  that  case,  he  said,  the  facts  most  be 
enquired  into.  They  must  so :  that  is  a  case  of  latent  ambiguitj. 
Lord  Cheyney's  case  (i)  is  the  earliest  authority  which  I  recollect 
on  that  point.  But  this  is  not  a  case  of  latent  ambiguity.  Mr. 
Kelly  seeks  to  show  that  he  is  using  the  evidence,  not  to  extend  the 
meaning  of  the  bond,  but  to  prove  the  fact  of  a  breach.  No  doaU 
all  facts  may  be  put  in  evidence  that  establish  that:  but  the 
evidence  here  is  not  applied  eo  intuitu.  I  agree  that  the  whole 
question  resolves  itself  into  the  construction  of  the  condition :  and 
it  is  clear  to  me  that  it  would  be  a  distinct  violation  of  the  mean- 
ing expressed  by  the  language  of  the  condition  to  introduce  a 
responsibility  for  more  than  the  party  named. 

GOLBBIDOB,  J. : 

I  agree  that  the  meaning  of  a  written  instrument  often  requires 
to  be  shown  by  extrinsic  evidence ;  but  then  the  evidence  is  pro- 
duced to  explain  the  intention  which  is  expressed  in  the  instrument. 
But,  where  a  clear  meaning  appears  without  any  evidence  at  all 
we  must  not  break  in  upon  the  rule  which  prohibits  the  varying  of 
a  written  instrument  by  extrinsic  evidence.  The  meaning  here  is 
perfectly  clear :  Mr.  Kelly's  construction  would  amount  to  the 
[  *o26  ]  addition  of  a  liability  for  *the  conduct  of  a  party  not  named.  As 
to  the  language  of  the  plea,  we  must  suppose  that  it  admits  the 
agency  and  denies  the  receipt  in  the  same  sense  in  which  they  are 
alleged  in  the  declaration:  that  brings  us  back  again  to  the 
language  of  the  condition. 

WiGHTMAN,  J. : 

The  question  is  whether  a  condition,  by][which  a  party  makes 
himself  answerable  for  the  conduct  of  one  person,  renders  him 
liable  for  the  conduct  of  another  with  whom  that  person  acts 
jointly.  Eecourse  is  had  to  the  analogy  of  cases  of  latent 
ambiguity ;  and  it  is  sought  to  show,  by  extrinsic  evidence,  an 
intention  beyond  the  language  of  the  condition.  If  we  are  to 
determine  this  case  on  the  extrinsic  evidence,  I  think  the  result  will 

(1)  5  Co.  Bep.  68  a. 
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be  against  the  plaintiffs.  For,  if  the  defendant  did  know  that  the 
partnership  existed,  and  yet  undertook,  in  the  condition,  a 
responsibility  for  the  conduct  of  Addison  only,  it  looks  as  if  he  did 
not  intend  more.  In  truth,  the  recital  is  the  proper  key  to  the 
meaning  of  the  condition.  In  Hassell  y.  Long  (i),  which  has  not 
been  adverted  to,  a  question  arose  whether  a  bond  conditioned  to 
secure  the  payment  of  all  sums  received  by  a  collector  extended 
beyond  the  current  year :  and  Lord  Ellenborouoh  said  that  the 
recital  was  the  "  proper  key  "  to  the  meaning,  that  it  spoke  of  the 
party  as  collector  and  receiver  of  the  land  tax,  that  the  land  tax 
was  an  annual  tax,  that  the  party,  as  receiver,  was  an  annual 
officer,  and  that  in  the  recital  **  not  one  word  occurs  describing  an 
act  or  intimating  a  receipt  beyond  the  limits  of  the  then  current 
year  of  collection."  Here  the  recital  does  not  contain  *a  word 
referring  to  any  agency  but  that  of  Addison.  Then  Mr.  Kelly 
raises  the  question,  whether  the  receipt  by  Addison  and  Boult  is  a 
receipt  by  Addison.  On  ordinary  principles,  each  party  is  liable 
for  receipts  by  either.  But  the  question  here  is,  not  to  what  extent 
the  one  can  make  the  other  liable  to  the  employer,  but  whether  the 
defendant  became  surety  for  the  acts  of  both.  Mr.  Kelly  urged 
that  the  defendant  would  be  liable  for  whatever  Addison's  clerk,  as 
such,  might  receive.  It  appears  to  me  that  this  is  inapplicable  to 
the  question.  No  doubt  the  receipt  by  the  clerk  is  a  receipt  by  his 
master.  But  the  receipt  by  a  partner  is  a  receipt  by  both  partners : 
Bonlt  had  as  much  power  as  Addison  to  appropriate  the  money 
received :  Addison  could  not  take  the  money  out  of  Boult's  hands 
as  he  could  out  of  those  of  his  own  clerk :  no  money  therefore  was 
received  by  him  separately.  Bellairs  v.  Ebsworth  (2)  is  a  direct 
authority  in  favour  of  the  defendant.  As  to  the  plea :  it  is  con- 
tended that  this  receipt  comes  within  the  language  of  the  issue.  I 
think  there  is  no  weight  in  that :  we  must  take  the  plea  with 
reference  to  the  matter  charged  in  the  declaration ;  and  it  seems 
to  me  that  the  receipt  charged  in  the  declaration  is  a  receipt  by 
Addison  in  a  separate  capacity,  and  not  such  a  receipt  as  appears 
on  these  facts. 

Judgment  for  defendant. 


London 

A8SURAK0B 

Co. 
«. 

Bold. 


[  •627  ] 


(1)  2  M.  &  S.  363. 


(2)  13  B.  R  750  (3  Camp.  53). 
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1844.  DOE  D.  WAEWICK  v.  COOMBES. 

i^.  12. 
6  Q.  B.  535—543  ;  S.  C.  14  L.  J.  Q.  B.  37 ;  8  Jur.  1166.) 

L  °»o  J  By  the  written  customs  of  the  manor  of  Hackney  (confinned  by  stat. 

21  Jac.  1,  c.  6,  private),  every  person  to  whose  use  lands  are  surrendered 
'*  ought  to  come  within  three  years"  after  the  surrender  is  presented,  and 
be  admitted  (sect.  34). 

Held,  that  this  custom  was  only  for  the  benefit  of  the  lord,  who  might 
waive  it,  and  grant  a  valid  admittance  after  the  expiration  of  the  three  xeu% 
Therefore,  where  P.,  copyholder  of  the  manor,  surrendered  to  the  use  of 
W.,  who  was  admitted  more  than  three  years  after  presentment  of  the 
surrender:  Held  that  W.,  after  admittance,  might  wiMTitalTt  ejectment 
against  P.  and  all  claiming  under  her. 

Ejectment  for  a  messuage  and  land.  On  the  trial,  before 
Coleridge,  J.,  at  the  Middlesex  sittings  after  Easter  Term,  1840,  it 
appeared  that  the  premises  were  of  copyhold  tenure,  parcel  of  the 
manor  of  Hackney,  commonly  called  the  Lord^s  Hold,  in  Middlesex. 
A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  upon  a  case,  the  material  parts  of  which  were  as  follows. 
[  *536  ]  Mary  Susannah  Piggott,  being  seised  of  the  premises  *for  an 

estate  to  her  and  her  heirs,  according  to  the  custom  of  the  said 
manor,  by  an  indenture,  by  her  duly  executed  and  enrolled,  bearing 
date  28th  August,  1815,  between  her,  M.  S.  P.,  of  the  first  part, 
John  Green  of  the  second  part,  and  Guy  Warwick,  one  of  the  lessors 
of  the  plaintiff,  of  the  third  part,  in  consideration  of  1,0501.  by  Green 
paid  to  M.  S.  Piggott,  bargained  and  sold  unto  Green,  his  executors, 
administrators  and  assigns,  an  annuity  of  110{.  during  the  Uves  of 
Green  and  his  wife,  and  the  longer  liver  of  them,  and  charged  the 
same  upon  the  premises  in  question ;  and  covenanted  with  Green, 
his  executors,  &c.,  that,  if  the  annuity  should  be  unpaid  for  twentv> 
one  days,  it  should  be  lawful  for  him,  his  executors,  &c.,  into  the 
premises  in  question  to  enter,  and  receive  the  rents  and  profits 
thereof;  and  also  covenanted  that  she,  M.  S.  P.,  would  surrender 
the  premises  in  question  to  the  use  of  Guy  Warwick,  upon  trust  for 
the  better  securing  the  regular  payment  of  the  said  annuity,  and, 
subject  thereto,  and  to  the  powers  therein  contained  for  levying  and 
raising  the  said  annuity  and  all  costs  incurred  by  reason  of  the 
nonpayment  thereof,  upon  trust  for  the  said  M.  S.  Piggott,  her 
heirs,  &c. 

On  the  day  of  the  date  of  the  said  indenture,  M.  S.  Piggott  made 
a  conditional  surrender,  out  of  Court,  of  the  premises  in  question, 
to  the  use  of  Guy  Warwick,  upon  the  trusts  of  the  indenture ;  and 
such  surrender  was  presented  by  the  homage  at  a  general  Court 
baron  which  was  the  next  general  Court  baron  held  for  the  said 
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manor,  viz.,  on  23rd  April,  1816 :  but  Warwick  was  not  admitted       Dob  d. 
tenant,  pursuant  to  the  surrender,  by  the  lord  of   the  manor,     ^^^^^^^ 
according  to  the  custom  thereof,  at  a  Court  baron  held  for  the  said     Coombks. 
♦manor,  until  11th  April,  1820,  being  a  period  of  more  than  three       [  •637  ] 
years  after  presentment  of  the  surrender.     There  was  evidence  that 
it  vas  not  usual  to  be  admitted  on  conditional  surrenders  necessarily 
within  three  years  after  such  surrenders ;  and  that  there  were  many 
such  surrenders,  and  many  admittances  in  fact,  after  the  expiration 
of  three  years. 

On  3rd  April,  1820,  all  arrears  of  the  said  annuity  were  duly  paid. 

Mrs.  Figgott  died  in  1838.  The  defendants  are  her  personal 
representatives. 

Green  died  in  1818 ;  and  Mrs.  Green  died  in  February,  1839. 
The  lessor  Martha  Isabella  Bamsey  is  the  personal  representative 
of  Green :  and  an  arrear  of  the  said  annuity  then  was,  and  still  is, 
due  to  her. 

The  customs  of  the  said  manor  were  settled  by  an  indenture 
between  the  lord  and  his  copyhold  tenants,  dated  20th  June, 
15  Jac.  I. :  and  such  indenture  was  confirmed  by  an  Act  of  Parlia- 
ment, 21  Jac.  I.  c.  6  (private)  (i).  Some  of  the  customs  therein 
contained  are  as  follows : 

1.  *'  In  primis,  by  the  customs  of  the  said  manors,  and  either  of 
them,  all  the  copyhold  lands,  tenements  and  hereditaments,"  &c. 
(statement  that  the  lands,  &c.,  held  by  persons  named  in  the  inden- 
ture, were  copyhold  and  customary).  ''  And  all  the  said  lands, 
tenements  and  hereditaments  have  been  passed,  and  are  to  pass  and 
go  from  such  persons  as,  according  to  the  contents  of  these  schedules, 
have  power  and  are  enabled  to  make  surrenders  to  any  other  person 
or  persons  by  way  of  surrender,  to  be  made  to  the  hands  of  the  lord, 
by  the  acceptance  of  the  steward  of  the  manor,"  &c.  (describing 
different  modes  of  surrender).  ''Which  surrender  or  surrenders 
have  been,  and  shall  and  may  be  to  the  use  of  any  person  or  persons, 
and  their  heirs  for  ever  in  fee-simple,  or  any  person  *or  persons  in  [  •oSS  ] 
fee  tail,  or  for  life  or  lives,  with  remainders  or  without  remainders, 
as  lands  may  be  assured  by  the  course  of  the  common  laws  of  this 
realm,  or  else  to  the  use  of  the  last  will  and  testament  of  the 
Burrenderers,  or  of  any  other  persons,  according  to  the  intent  and 
limitation  of  such  last  will  and  testament." 

(1)  *'  For  confirmation  of  the  copy-  indentures  of  agreement,  and  a  decree 

hold   estates   and  cufitoms  of  divers  in  the  High  Court  of  Chancery,  made 

copyholders  of  the  manors  of  Stepney  between  the  lord  of  the  said  manors 

and  Hackney,  according   to  certain  and  the  copyholders." 
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Docd.  19.  "Item,  by  the  cuBtom  of  the  said  several  manon,  every 

^,  copyholder  of  inheritance  in  fee-simple  may  surrender  his  said 

CooMBM.  copyhold  lands  and  tenements,  or  any  part  or  parcel  thereof  unto 
the  lord  to  the  use  of  any  person  or  persons,  and  to  his  and  their 
heirs  for  ever,  or  to  his  or  their  heirs,  of  his  or  their  bodies,  or  any 
otherwise  in  tail,  or  for  life  or  lives,  or  years,  or  to  any  person  or 
persons,  and  his  or  their  heirs,  to  the  intent  the  said  copyhold  tenant 
may  declare  his  last  will  and  testament  upon  the  same  lands  and 
tenements,  or  to  any  other  use  or  uses,  unless  it  be  to  any  corpora- 
tion or  corporations,  or  bodies  politic  or  corporate,  and  every  copy- 
holder in  tail,  or  for  life,  lives  or  years,  of  either  of  the  said  manors, 
may  in  like  manner,  by  the  customs  of  the  said  manors,  and  of  either 
of  them,  surrender  their  copyhold  lands,  tenements  or  hereditaments, 
or  any  part  thereof,  according  to  the  nature  of  their  estates,  so  the 
same  surrender  be  made  according  to  the  custom  concerning 
surrenders,  as  afore  in  these  presents  is  specified,  or  hereafter 
ensueth ;  and  all  the  same  persons,  to  whose  use  every  surrender 
shall  be  made,  are  to  have  their  copies  made  to  hold  of  the  lord  bv 
the  rod,  according  to  the  custom  of  the  manor  whereof  they  have 
been  holden  by  the  rents  and  services  therefore  due  and  accustomed ; 
upon  every  of  which  surrenders  the  fine  and  fines  for  the  same  here- 
after expressed,  is  by  the  said  custom  to  be  paid,  and  to  be  entered 
into  the  several  copies,  or  the  margents  of  them." 

22.  **  Item,  all  surrenders  taken  of  women,  as  aforesaid,  or  of 
men  "  &c.  (recapitulating  the  modes  of  surrender),  "  shall  be  and 
ought  to  be  by  the  homage  presented  at  the  first  or  second  next 
general  Court  holden  for  the  manor  whereof  the  same  is  holden 
after  the  taking  thereof,  or  within  one  year  and  a  day  next  after  the 
taking  of  the  same  surrender,  if  any  snch  general  Court  be  holden 
within  a  year  and  a  day  next  after  the  same  surrender  so  taken ;  or 
else  if  no  such  general  Court  be  holden  within  a  year  and  a  day, 
then  to  be  by  the  homage  presented  at  the  next  general  Court  to  be 
holden  for  the  same  manor,  next  after  the  same  year  and  day,  is 
and  shall  be  a  good  surrender,  as  if  the  same  had  been  taken  bj 
the  steward  or  his  deputy  of  that  manor,  or  woman  examined,  as 
aforesaid,  in  open  Court ;  or  otherwise,  all  surrenders  taken  by  the 
said  reeve,"  &c.,  "  and  not  presented  by  the  said  homage  in  manner 
and  form  aforesaid,  are  and  shall  be  void."  Then  followed  a  declara- 
tion that  every  surrender  to  the  use  of  a  will,  not  presented  according 
to  particular  rules  laid  down,  ''  is  and  shall  be  void." 

25.  "  Item,  all  surrenders  "  of  a  particular  kind,  are  to  be  pubUshei 
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and  notified  as  there  prescribed,  "  or  else  those  surrenders  are  also       Doe  d. 

.,  „  Warwick 

void.  r. 

27.  "  Item,  the  lord  or  lords  of  the  said  manors,  or  either  of  them,     Ooombbs. 

*and  their  and  every  of  their  stewards  for  the  time  being,  shall  and       [  *S3^  ] 

ought  to  accept  and  allow  of  all  and  every  surrender  and  surrenders 

to  be  made  of  any  the  lands,  tenements  or  hereditaments,  whereof 

any  of  the  persons  named  parties  to  the  said  indenture  are  seised 

as  copyholders,  according  to  the  tenor,  intent  and  true  meaning  of 

these  schedules,  and  the  articles  therein  contained ;  so  as  the  parties 

surrendering  be  not  before  that  time  by  the  homage  of  the  same 

manor  presented,  and  found  to  have  made  or  committed  some 

matter  of  forfeiture  of  those  lands  and  tenements  so  surrendered, 

contrary  to  the  customs  and  articles  in  these  schedules  expressed, 

or  some  or  one  of  them.     And  the  lord  of  the  same  manor  by  his 

steward,  for  such  fine,  as  in  or  for  such  things  is  before  expressed, 

shall  grant  the  same  copyhold  lands,  tenements  and  hereditaments 

so  surrendered,  according  to  the  tenor,  use  and  intent  of  the  same 

surrender ;  and  shall  duly  admit  such  person  or  persons  to  whom, 

or  to  whose  use,  such  surrenders  shall  be  made." 

34.  *'  Item,  every  person  to  whose  use  any  of  the  said  lands  or 
tenements  shall  be  surrendered,  ought  to  come  within  three  years 
after  the  same  be  presented,  and  take  up  the  same  by  himself,  if  he 
be  of  age,  and  to  be  admitted,  as  aforesaid,  and  to  pay  his  fine,  or 
else  by  his  guardian,  as  aforesaid." 

49.  *'  Item,  for  treason  or  felony  whatsoever  that  shall  be  com- 
mitted by  any  copyholder  of  the  said  manors,  or  of  any  of  them  for 
which  he  shall  be  lawfully  attainted,  he  shall  forfeit  his  copyhold 
lands  and  tenements  to  the  lord  of  the  said  manor ;  and  for  all 
other  offence  or  offences,  act  or  acts  whatsoever,  for  which  a  free- 
holder ought,  by  the  common  laws  of  the  land,  to  forfeit  his  freehold 
lands  and  tenements,  there  a  copyholder  of  the  said  manors,  or  of 
either  of  them,  shall  forfeit  as  a  freeholder  ought  to  forfeit  in  like 
case  his  freehold ;  but  if  a  copyholder  be  outlawed  for  any  cause 
saving  treason  or  felony,  the  lord  shall  not  have  the  issues  or  profits 
of  his  lands :  and  if  a  copyholder  make  a  feoffment  of  his  copyhold, 
gift  in  tail,  or  lease  for  life  or  lives  by  deed  or  without  deed,  by 
livery  and  seisin  thereupon,  or  shall  suffer  a  recovery  at  the 
common  law,  levy  a  fine,  or  wilfully  refuse  and  deny  to  pay,  do  or 
perform  his  rents,  fines,  suits,  customs  and  services  at  any  time 
hereafter  due  to  the  lord  or  lords  of  the  said  manors,  or  of  either  of 
them,  for  their  said  copyholds,  the  same  wilful  refusal  being  presented 
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Dor  d.       to  the  homage  hy  the  oaths  of  three  castomary  tenants,  with  the 
r.  reeve  or  his  deputy,  (the  said  tenants  or  reeve,  nor  his  deputy, 

CooMBEs.  being  none  of  the  lord's  servants,)  and  being  found  and  presented 
by  the  homage,  the  same  shall  be  holden  and  reputed  a  forfeiture 
of  his  estate,  whatsoever  he  shall  have  by  copy  of  Court-roll,  at  the 
time  of  any  such  act  committed  or  done  in  so  much  of  his  and  their 
copyhold  lands  and  tenements,  as  he  shall  have  committed  any  such 
act,  and  only  for  so  much  of  his  lands  and  tenements,  out  of  the 
which  the  said  quit-rent  and  other  duties  are  demanded  and  shall 
[  *540  ]  be  due,  and  wilfully  denied  by  the  said  tenant  or  ^tenants,  as  afore- 
said ;  or  if  any  copyholder  shall  in  the  lord's  Court,  or  elsewhere  in 
any  court  of  record,  disclaim  to  hold  his  said  copyhold  lands  and 
tenements  of  the  lord  of  the  manor  whereof  his  lands  and  tenements 
are  holden,  or  shall  by  pleading  in  the  lord's  Court,  or  other  coart 
of  record,  wilfully  claim  their  copyholds  to  be  freeholds,  or  willingly 
and  wittingly  plead  in  any  real  action  at  the  common  law  in  chief 
as  a  freehold  tenant,  or  shall  willingly  and  wittingly  do  any  other 
act  or  things  in  or  concerning  his  now  lands  and  tenements,  which 
shall  be  a  disseisin  or  disinheritance  of  the  lord  or  lords  of  the  said 
manors,  or  of  either  of  them,  their  heirs  or  assigns,  (other  than  saeh 
acts  as  in  these  articles  are  especial  mentioned  or  dispensed  withaU 
that  then  he  shall  forfeit  his  and  their  estate  of  and  in  the  same 
lands  and  tenements  so  disclaimed  to  be  holden  or  claimed  to  be 
freehold,  or  for  which  he  shall  plead  in  chief,  or  do  any  such  other 
act  or  thing  as  is  aforesaid.  Finally,  the  lord  of  the  said  manors*' 
(Stepney  and  Hackney),  "  or  of  either  of  them,  shall  have  all  such 
other  forfeitures,  issues,  profits  and  advantages  of  the  said  copyholds, 
as  shall  grow  due  to  him  by  any  statute  laws  of  this  realm,  being 
not  against  and  contrary  to  these  articles  and  customs  here  expressly 
set  down." 

It  was  agreed  that  the  customs  of  the  said  manors,  as  stated  in  a 
printed  book  entitled  ''  Customs  and  privileges  of  the  manors  oi 
Stepney  and  Hackney,  in  the  county  of  Middlesex,"  &c.,  1786,  should 
be  deemed  part  of  the  case  (i).  The  case  was  argued  in  this  Term  (2). 

W.  H.  Watson  for  the  plaintiff: 
The  defendants  contend  that  the  surrender  and  admission  of 
Warwick  are  void,  because  the  admission  did  not  take  place  within 

(1)  By  3ect.  30,  it  was  declared  that         (2)  November  12th.      Before  Lord 

the  acts  of  certain  tenants  of  particular  Denman,  Ch.  J.,  Williams,  Coltm&n 

estates  should  not  prejudice  those  in  and  Wightman,  J  J. 
remainder. 
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three  years  of  the  presentment  of  the  surrender.     Sect.  19  of  the       Soi  d. 

customs  aathorizea  the  surrender,  if  made  according  to  the  custom ;  «. 

other  sections  regulate  the  surrenders ;  and,  by  sect.  27,  the  lord     Coombbs, 

must  accept  surrenders  properly  made.     Then  sect.  84  declares  that 

the  person  to  whose  use  the  surrender  is  made  '*  ought  to  come 

within  three  years  "  after  the  presentment  of  *the  surrender  and       [  •s*!  ] 

be  admitted.     The  lord,  under  this  section,  has  the  right  to  insist 

upon  the  party  coming  in  to  be  admitted ;  but  the  surrenderor,  and 

those  claiming  under  her,  cannot  take  advantage  of  this  condition. 

It  was  intended  for  the  benefit  of  the  lord,  who  may  enforce  it  by 

proclamations  and  seizure  quousque.     The  surrender  is  not  void : 

in  this  respect,  the  language  of  sect.  84  differs  from  that,  for  instance, 

of  sect.  22,  which  does  declare  surrenders  taken  in  a  particular  way 

to  **  be  void."     There  does  not  appear  to  be  even  a  forfeiture  for 

non-compliance  with  sect.  84 ;  for  sect.  49,  which  enumerates  the 

causes  of  forfeiture,  does  not  specify  this.     And,  if  there  were  a 

forfeiture,  it  would  enure  to  the  benefit  of  the  lord  only.    Moreover 

the  lord,  by  admitting  after  the  expiration  of  the  three  years,  would 

have  waived  the  forfeiture  had  there  been  one.     Customs  imposing 

forfeiture  are  construed  strictly,  as  was  held,  in  the  case  of  a  custom 

more  strongly  worded  than  this,  in  Baspool  v.  Long  (l).     Further, 

sect.  34  does  not  apply  to  conditional  surrenders.     (The  argument 

on  this  point  is  omitted.) 

Kelly,  contra : 

The  admittance  not  having  taken  place  till  after  the  expiration 
of  the  three  years,  the  surrender  has  become  absolutely  void ;  and 
the  title  remained  in  the  surrenderor.  The  general  law  of  copyhold 
does  not  apply ;  these  customs  are  now  in  the  nature  of  statutory 
provisions.  If  a  statute  were  to  declare  that  women  ''  ought "  to  have 
dower,  that  would  give  them  the  absolute  right.  The  utmost  that 
could  be  said  here  would  be  that  those  representing  *the  surrenderor  [  *642  ] 
are  estopped  from  disputing  the  surrenderor's  act.  But,  even 
supposing  that  to  be  so,  the  surrenderor  was  not  a  party  to  the 
failure  of  admittance.  Her  surrender  gave  a  right  to  admittance 
within  the  three  years,  but  no  more.  No  valid  admittance,  therefore, 
having  taken  place,  the  surrenderee  had  no  title :  the  surrenderor, 
tin  the  admittance  of  the  surrenderee  takes  place,  is  the  tenant. 
Nor  does  it  make  any  difference,  as  to  this,  that  the  surrender  was 
only  conditional.     (The  argument  on  this  point  is  omitted.) 

(1)  Cro.  £liz.  S79. 
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DoKd.  IV.  H.  Watson,  in  reply: 

Wabwiok 

t.  To  hold  that  sect.  34  absolutely  avoided  the  surrender  would  be 

inconsistent  with  sect.  50,  which  declares  that  the  default  of  the 

tenant  for  life  shall  not  prejudice  the  remainderman. 

Cur.  adv.  vulL 

Lord  Dbnman,  Ch.  J.,  in  this  Term  (November  25th),  delivered  the 
judgment  of  the  Coubt  : 

This  was  a  special  case.  The  land  sought  to  be  recovered  w&b 
copyhold  of  the  manor  of  Hackney :  and  the  title  of  the  lessors 
was  not  disputed,  except  on  one  point,  the  admittance,  which,  it 
was  contended  for  the  defendants,  was  void  because  made  more 
than  three  years  after  the  presentment  of  the  surrender,  and  so 
contrary  to  the  custom  of  the  manor. 

The  customs  of  the  manor  of  Hackney  were  settled  by  an  Act  of 
Parliament  in  the  reign  of  James  I. :  and,  by  the  thirty-foorth 
section,  it  is  provided  that  **  every  person  to  whose  use  any  of  the 
said  lands  or  tenements  shall  be  surrendered,  ought  to  come  within 
three  years  after  the  same  be  presented,  and  take  up  the  same  bj 
[  *5i^  ]  himself,  if  he  be  of  age,  and  to  be  admitted,  as  aforesaid,  ^and  to 
pay  his  fine,  or  else  by  his  guardian,  as  aforesaid." 

This  was  a  case  of  conditional  surrender,  presented  in  April,  1816: 
and  the  surrenderee  was  admitted  in  April,  1820.  On  the  part  of 
the  lessors  it  was  contended  that,  with  regard  to  surrenders  of 
every  kind,  the  custom  was  to  be  taken  as  binding  only  between 
lord  and  tenant,  and  not  in  favour  of  third  persons,  so  as  to  make 
an  admittance  after  the  three  years  void :  and  that,  at  all  events, 
in  respect  of  a  conditional  surrender,  it  would  not  so  apply,  where 
by  the  intention  of  the  parties  no  admittance  might  take  place 
at  all ;  and  none  would  be  contemplated  until  a  breach  of  the 
condition. 

It  is  unnecessary  to  consider  the  latter  point,  because  we  agree 
with  the  plaintiff  on  the  former.  The  force  of  the  word  "  ought," 
in  the  recited  item,  is  equivalent  to  *'  it  is  the  custom : "  and  the 
obvious  intent  of  the  custom  is  that  the  lord  should  have  his  real 
tenant  on  the  rolls,  and  know  who  he  is,  within  a  given  time,  and 
receive  the  fine  for  alienation  to  which  he  may  be  entitled.  If  the 
custom  be  not  observed,  the  lord  may  insist  upon  it,  and  enforce  it 
by  such  remedies  as  the  customs  may  give  him,  seizure  quout^f 
or  otherwise :  but  he  may  also  waive  it ;  and  he  does  so  by  the 
act  of    admittance.      To   the  defendants,  who  are  the  personal 


)I*.  I-XTT. 
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ipresentatives  of  the  surrenderor  and  mortgagor,  and  who  stand 
i  her  place,  the  delay  of  the  admittance  works  no  prejudice :  and 
would  be  most  unjust  to  allow  them  to  avail  themselves  of  it  to 
2feat  the  lessor's  security.     The  judgment  will  be  for  the  plaintiff. 

Judgment  f(yr  plaintiff  (i). 


DoEd. 
Warwick 

r. 
COOMBES. 


PHILIPSON  V.  The  EARL  of  EGREMONT. 

(6  Q.  B.  587—606;  S.  C.  14  L.  J.  Q.  B.  25 ;  8  Jur.  1164.) 

Scire  fadoB  (2).  Declaration,  that  plaintiff,  as  public  officer  of  a  Banking 
Company,  under  stat  7  Geo.  IV.  c.  46,  recovered  in  the  original  action 
against  B.,  as  the  registered  officer  of  a  Steam  Packet  Company  to  which 
letters  patent  had  been  granted  under  stat.  7  Will.  lY.  &  1  Vict.  c.  73, 
damages  by  reason  of  the  non-performance  of  a  promise  of  the  Steam  Packet 
Company,  and  costs ;  that  plaintiff  was  still  one  of  the  public  officers  of  the 
Banking  Company ;  and  that,  although  judgment  had  been  given,  execu- 
tion of  the  damages  still  remained  to  be  made;  that  the  defendant  in 
the  «cf .  /a.  at  the  time  of  the  making  the  promise,  and  from  thence  until 
and  at  the  giving  of  the  judgment,  was,  and  thence  hitherto  hath  been,  and 
still  is,  a  member  of  the  Packet  Company  :  Held,  that  the  declaration  was 
not  bad  for  not  showing  whether  the  letters  patent  contained  any  declara- 
tion, under  stat.  7  Will.  IV.  ft  1  Vict.  c.  73,  s.  4,  limiting  the  liability  of 
defendant  in  the  sci,  fa.  to  any,  or  to  what,  extent ;  such  limitation,  if  any 
existed,  being  matter  that  ought  to  be  pleaded  by  defendant ;  and  that  the 
declaration,  alleging  that  defendant  was  a  member  when  the  promise  was 
made,  showed  sufficiently  that  he  was  a  member  when  the  cause  of  action 
accrued. 

Plea  3,  that  defendant  was  not,  at  the  time  of  the  commencement  of  the 
original  action,  liable  thereto,  as  an  existing  or  a  former  member  of  the 
Packet  Company ;  concluding  to  the  country :  Held  bad,  on  special 
demurrer,  as  not  taking  issue  on  any  matter  alleged  in  the  declaration,  and 
yet  concluding  to  the  country. 

Plea  4,  that  the  Packet  Company  was  not  formed  by  any  deed  of  partner- 
ship &c.,  in  compliance  with  stat.  7  Will.  IV.  &  I  Vict.  c.  73 :  verification : 
Held  bad,  on  special  demurrer,  as  setting  up  a  defence  which  might  have 
been  pleaded  to  the  original  action. 

Plea  5,  that  the  original  action  was  for  a  demand  in  respect  of  which 
neither  the  defendant  in  the  Bci.  fa,^  the  Packet  Company,  nor  the  defendant 
in  the  original  action  as  such  registered  officer,  was  by  law  liable,  as 
plaintiff  at  the  commencement  of  the  action  well  knew ;  and  that,  the 
registered  officer  of  the  Packet  Company  and  the  plainti£f  well  knowing 
the  premises,  the  registered  officer  of  the  Packet  Company  fraudulently 
and  deceitfully,  and  by  connivance  with  plaintiff,  suffered  the  judgment  in 


(1)  See  Doe  d.  Rohinson  v.  Bousfield, 
ante,  p.  474. 

(2)  Though  proceedings  by  sci,  fa, 
have  not  been  abolished  (see  63  R.  R. 
p.  754,  note  (2) )  they  are,  for  the  pur- 
poses of  obtaining  execution  against 
the  shareholders  of  a  Company,  prac- 
tically superseded  by  the  provision  of 


B.  S.  C,  Ord.  XLII.  r.  23  (d).  The 
decision  in  this  case  upon  the  fifth 
plea  may,  however,  still  be  useful  as 
an  authority  in  the  case  of  an  issue 
under  that  rule  or  under  Ord. 
XLVIIIa.  r.  8  (see  Davis  v.  Morris 
(1883)  10  a  B.  D.  436,  52  L.  J.  Q.  B. 
401).— A.  C. 


1844. 
May  31. 
Aiir.  25. 

[587] 


494 


1844,     Q.  B,     6  Q.  B.  587—588. 


[r^ 


PHILIP80V 

Eabl  of 
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[  *688  ] 


order  to  charge  defendant  in  the  mi.  fa, ;  yerification :  Held  that  the  plea 
was  good,  as  containing  a  sufficient  allegation  of  fraud  and  ccjUuson 
between  plaintiff  and  the  nominal  defendant  in  the  original  action ;  and 
that  the  defendant  in  the  «ct.  fa,  was  entitled  to  avail  himeelf  of  ^< K 
defence  by  plea(l). 

Sembie,  that  defendant  might  have  availed  himself  of  that  defence  hy 
motion  to  set  aside  the  judgment. 

Plea  6,  setting  out  the  record  of  the  original  judgment,  which  was  in  an 
action  of  assumpsit  by  indorsee  against  drawer  on  a  bill  of  ezcfaan<re 
drawn  and  indorsed  by  B.  as  the  agent  of  the  Packet  Company,  that  B. 
did  not,  as  agent  of  defendant,  draw  or  indorse  the  bill,  nor  did  defemknt 
ever  ratify  the  drawing  or  indorsing  thereof :  verification  :  Held  bad,  on 
special  demurrer,  because  the  defence  might  have  been  pleaded  to  th^ 
original  action. 

Scire  facias.  The  declaration  set  forth  the  writ,  which  alleged 
that  B.  P.  Philipson  (the  plaintiff),  as  one  of  the  registered  pablie 
officers  of  the  Northumberland  and  Durham  District  Banking 
Company,  according  to  the  form  of  the  statute  &c.  (2),  recovered 
''  against  J.  Bleaden,  then  being  the  secretary  and  one  of  the 
registered  officers  of  a  certain  trading  Company  called  the 
^Commercial  Steam  Packet  Company,  whose  principal  place  of 
carrying  on  business  was  and  is  situate  in  that  part  of  the 
United  Kingdom  "  &c.  "  called  England,  and  which  said  J.  Bleaden 
according  to  our  letters  patent,  under  the  Great  Seal,  granted  to 
the  said  Company,  and  according  to  the  statute  made  and  passed  ' 
&c.  (8),  "  had  been  and  was  duly  appointed  and  returned  to  the 


(1)  See  note  (2),  p.  493. 

(2)  7  Geo.  ly.  c.  46. 

(3)  Stat.  7  Will.  IV.  &  1  Vict  c.  73, 
**For  better  enabling  her  Majesty  to 
confer  certain  powers  and  immunities 
on  trading  and  other  Companies." 

Sect.  24  enacts  **  That  all  judg- 
ments," &c.  '*  obtained  in  any  such 
actions,  suits,  or  other  proceedings  as 
aforesaid  against  such  officer  or  mem- 
ber in  manner  aforesaid,  whether  such 
member  or  officer  respectively  be  party 
to  such  actions,"  &c.,  **as  plaintiff, 
pursuer,  petitioner,  or  defendant  or 
defender,  shall  have  the  same  effect 
against  the  property  and  effects  of 
such  Company  or  body,  and  also  (to 
the  extent  hereinafter  mentioned) 
against  the  persons,  property,  and 
effects  of  the  individual  existing  or 
former  members  thereof  respectively, 
as  if  such  judgments,"  &c  **  had  been 
obtained  against  such  Company  or 
body  in  suits  or  proceedings  to  which 


all  the  persons  liable  as  existing  or 
former  members  of  such  Companr  or 
body  had  been  parties,  and  that  execu- 
tion" &C.  **  shall  be  issued  theifor. 
accordingly :  provided  neve^thel€^s, 
that  where  the  extent  per  share  of  the 
liability  of  the  individual  masbers 
shall  have  been  limited  by  any  letter^ 
patent  as  aforesaid,  no  such  execution 
or  diligence  shall  be  issued  agaic^ 
any  such  individual  existing  an<i 
former  member  of  such  Companj  or 
body  as  aforesaid,  for  a  greater  stnn 
than  the  residue,  if  any,  of  the  amoast 
for  which,  by  virtue  of  such  letters 
patent  as  aforesaid,  such  individiui 
member  shall  be  liable  in  respect  •->{ 
the  share  or  shares  then  or  theretofore 
held  by  him  in  the  said  Compaoy  "r 
body,  after  deducting  therefrom  thf 
amount,  if  any,  which  shall  appear  by 
such  register  as  aforesaid  to  huve  been 
advanced  and  paid  in  respect  of  euch 
shares  or  any  of  them  by  himself  or 
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enrolment  *o£Sce  of  the  Court  of  Chancery  in  England,  and 
registered,  as  one  of  the  officers  of  the  said  Commercial  Steam 
Packet  Company  to  sue  and  be  sued  on  behalf  of  the  said 
•Commercial  Steam  Packet  Company,  the  sum  of  7771.  16«.,  for 
the  damages  which  the  said  Northumberland  and  Durham  District 
Banking  Company  had  sustained,  as  well  on  the  occasion  of  the 
not  performing  a  certain  promise  then  lately  made  by  the  said 
Commercial  Steam  Packet  Company  to  the  said  Northumberland 
and  Durham  District  Banking  Company  as  for  the  costs  &c., 
whereof  the  said  J.  Bleaden,  as  the  secretary  and  one  of  the 
registered  officers  &c.  is  convicted  i&c.,"  prout  patet  &c.  ''And 
now,  on  behalf  of  the  said  B.  P.  Philipson  and  of  the  said 
Northumberland  and  Durham  District  Banking  Company,  in 
our  same  Court,  we  are  informed  that  the  said  B.  P.  Philipson 
remains  and  is  one  of  the  public  officers  of  the  said  Northumberland 
and  Durham  District  Banking  Company,  and  named,  appointed 
and  registered  as  aforesaid,  and,  although  judgment  has  been 
given  as  aforesaid,  yet  execution  of  the  damages  aforesaid  still 
^remains  to  be  made.  And,  on  behalf  of  the  said  B.  P.  Philipson 
and  of  the  said  Northumberland  and  Durham  District  Banking 
Company,  in  our  same  Court,  we  are  further  informed  that  the 
Eight  Hon.  George,  Earl  of  Egremont,  at  the  time  of  the  making 
of  the  said  promise,  for  the  not  performing  whereof  the  said 
damages  were  recovered  as  aforesaid,  and  from  thence  until  at  the 
giving  of  the  said  judgment,  was,  and  thence  hitherto  has  been, 
and  still  is,  a  member  of  the  said  Commercial  Steam  Packet 
Company  :  wherefore  "  &c. 

Third  plea.  That  plaintiff  ought  not  to  have  execution  against 
defendant  of  the  damages  aforesaid,  because  he  says  that  he  was 
not,  at  the  time  of  the  commencement  of  the  action  in  which  the 
said  judgment  was  so  recovered  by  plaintiff  against  the  said  John 
Bleaden  as  aforesaid,  liable  thereto  as  an  existing  or  a  former 
member  of  the  said  Company.     Conclusion  to  the  country. 

Fourth  plea.  That  the  said  Commercial  Steam  Packet  Company 
was  not,  according  to  the  statute  «bc.,  entered  into  or  formed  by  any 
deed  of  partnership  or  association,  or  any  agreement  in  writing  of 
that  nature,  whereby  the  undertaking  was  divided  into  a  certain 


lieivelf ,  or  any  previous  or  subsequent 
holder  of  the  same  shares  or  any  of 
ti^em,  or  the  representatives  of  any 
such  holder,  under  or  by  virtue  of  any 
former  execution  or  diU^noe,  and  not 


repaid  at  the  time  of  issuing  such 
subsequent  execution  or  diligence." 
[Cf.  Companies  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  16),  s.  36.] 


Philipson 

r. 

Babl  of 

eobkmont. 

[  •689  ] 

[  ♦690  ] 


[  •691  ] 
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Pbtltpso^    number  of  shares  there  specified,  and  in  which  or  in  any  sefaedale 
Eakl  of      to  which  was  set  forth  the  name  or  style  of  the  said  Company  or 

EoRKMONT.  body,  or  namcs  or  styles  of  the  members  of  the  said  Company 
or  body,  the  date  of  the  commencement  thereof,  the  basin^s  or 
purpose  for  which  the  said  Company  or  body  was  formed,  and  the 
principal  or  only  place  for  carrying  on  such  business,  and  con- 
taining the  appointment  of  two  or  more  ofi&cers  to  sue  or  be 
[  *592  ]  sued  on  behalf  of  such  Company  or  body,  ^as  mentioned  in  that 
behalf  in  the  said  statute  in  that  case  made  and  provided. 
Verification. 

Fifth  plea.  That  the  action  in  which  the  said  judgment  was  so 
recovered  by  plaintiff  against  John  Bleaden,  as  in  the  declaration 
mentioned,  was  brought  for  and  in  respect  of  a  certain  demand  for 
and  in  respect  of  which  defendant  was  not,  nor  was  the  said 
Company,  nor  the  said  John  Bleaden  as  such  registered  officer  of 
the  said  Company  as  in  the  declaration  mentioned,  by  law  liable,  as 
the  said  John  Bleaden  and  the  plaintiff,  at  the  time  of  the  com- 
mencement of  the  said  action,  well  knew.  That,  the  said  John 
Bleaden  and  the  plaintiff  well  knowing  the  premises,  the  said 
John  Bleaden  did  afterwards,  to  wit  on  the  day  and  year  in  that 
behalf  aforesaid,  fraudulently  and  deceitfully,  and  by  connivanee 
with  the  said  plaintiff,  suffer  and  allow  the  said  judgment  to  be 
recovered,  and  the  plaintiff  did  then  recover  the  same,  against  the 
said  John  Bleaden,  in  order  and  with  intent  and  purpose  that  the 
said  plaintiff  might  thereupon  commence  an  action  against,  and 
obtain  payment  of  the  amount  thereof  from,  this  defendant. 
Verification. 

The  sixth  plea  set  out  the  record  of  the  judgment  against 
Bleaden,  verbatim,  commencing  **  Pleas  &c."  It  was  a  judgment 
by  nil  dicit  on  a  declaration  in  assumpsit  in  the  common  form  by 
Philipson,  as  public  officer,  against  Bleaden,  on  a  bill  of  exchange 
for  1,000Z.  drawn  by  A.  D.  Bosson,  the  agent  of  the  Commercial 
Steam  Packet  Company,  and  indorsed  by  him  to  T.  F.  Manico, 
and  by  Marrico  to  the  Northumberland  and  Durham  District 
Banking  Company ;  prout  patet  &c.  The  plea  then  stated  that 
Bosson  did  not,  as  agent  of  him,  the  defendant,  or  by  his  anthority, 
[  ^593  ]  make  or  indorse  the  said  *bill  of  exchange  in  the  said  record 
mentioned ;  nor  did  the  defendant  ever  ratify,  confirm,  or  approve 
of,  the  said  drawing  or  indorsing  the  said  bill  of  exchange  as 
aforesaid .    Verification. 

The  plaintiff  demurred  specially  to  each  of  these  pleas. 
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To  the  third,  as  amounting  to  Nil  debet,  and  including  defences 
available  in  the  original  action,  and  because  the  word  ''liable"  wad 
uncertain  in  its  meaning. 

To  the  fourth  and  fifth,  for  the  above  reasons,  and,  to  the  fifth, 
also  for  not  showing  that  the  plaintiff  was  party  to  any  fraud. 

To  the  sixth,  because  it  amounted,  if  to  any  thing,  to  an 
argumentative  plea  of  nvl  tiel  record. 

Joinder  in  demurrer. 

The  defendant,  in  the  points  stated  by  him  for  argument, 
Bubmitted  that  the  declaration  was  bad  for  not  following  the  words 
of  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  or  showing  the  defendant's 
liability  within  the  meaning  of  that  Act,  but  only  showing  that  the 
defendant  was  a  member  of  the  Commercial  Steam  Packet  Company 
at  the  time  of  the  making  the  promise  sued  on  in  the  original 
action ;  which  might  well  be,  and  yet  he  might  not  have  been  liable 
to  the  original  suit  within  the  meaning  of  the  statute  :  and  for  not 
showing  that  the  defendant's  liability  was  not  limited  by  the  letters 
patent,  nor  to  what  extent  it  was  limited  ;  and  for  not  showing  that 
the  Company  was  established  in  conformity  with  the  statute  in 
other  respects ;  and  also  because,  according  to  the  statute,  a  scire 
facias  would  not  lie  against  an  individual  member  on  a  judgment 
against  the  Company. 

The  case  was  argued  in  last  Trinity  Term  (i). 

W.  H.  Watson,  for  the  plaintiff.     ♦     *     ♦ 

Erie  (with  whom  was  J.  W.lSmith),  contra.     ♦     ♦     « 


Phxlipson 

r. 
Eabl  of 

EOBEMONT. 


W.  H.  Watson,  in  reply. 


Cur,  adv.  vxdt. 


[694] 
[698] 
[602] 


The  judgment  of  the  Coubt  was  this  day  pronounced  by 

Lord  Dekman,  Ch.  J.,  who,  after  stating  the  nature  of  the  case, 
proceeded  as  follows : 
The  Company  was  formed  under  letters  patent  granted  under 
the  provisions  of  stat.  7  Will.  IV.  &  1  Vict.  c.  73.  The  first 
objection  to  the  declaration  was,  that  it  did  not  allege  to  what 
extent  the  defendant  was  liable  by  the  letters  patent,  or  whether 
his  liability  was,  in  any  respect,  limited  by  them,  according  to  the 
power  given  by  the  fourth  section  of  the  Act,  the  execution  being, 

(1)  Friday,  May  31st.     Before  Lord  Deninan,  Ch.  J.,  Patteson,  William* 
ftnd  Coleridge,  J  J . 

B.B. — VOL.  LXVI.  82 


[603] 


498 


1844.    Q.  B.     6  Q.  B.  608—605. 


IB.B. 


PHILIP80N 

r. 

Earl  op 

Egkemont. 


[604] 


[  "eoo  ] 


in  such  case,  limited  also  by  the  twenty-fourth  section.  We  are 
clearly  of  opinion  that,  if  there  be  any  such  limitation,  it  should  be 
stated  by  way  of  plea,  by  the  defendant,  and  that  it  was  unnecessary 
for  the  plaintiff  to  notice  it  at  all. 

The  next  objection  was,  that  the  declaration  does  not  show  the 
defendant  to  have  been  a  member  of  the  Company  when  the  cause 
of  action  accrued,  but  only  when  the  promise  was  made;  the 
answer  is,  that,  this  being  an  action  of  assumpsit,  the  promise  is 
the  legal  cause  of  action. 

But  the  third  plea  is  here  set  up,  which  alleges  that  the  defoidant 
was  not,  at  the  commencement  of  the  suit,  liable  as  an  existing  or 
former  member  of  the  Company.  This  plea  is  founded  also  on 
sect.  24 :  but  it  is  bad,  because  it  concludes  to  the  country  thoogh 
it  does  not  deny  any  allegation  in  the  declaration.  The  declaration 
alleges  that  the  defendant,  at  the  time  of  the  promise,  and  from 
thence  until  and  at  the  giving  of  the  judgment,  was,  and  from 
thence  hitherto  has  been,  and  still  is,  a  member  of  the  Gompanv. 
The  plea  does  not  deny  his  so  being  a  member,  but  states  that  at 
the  commencement  of  the  suit  he  was  not  liable  as  a  member, 
which  is  clearly  no  issue,  and  is  argumentative  and  bad. 

The  next  objection  was  raised  by  the  fourth  plea,  which  is 
founded  on  sect.  5  of  the  Act :  it  is  sufficient  to  say  that  the  matter 
of  this  plea  might  have  been  pleaded  to  the  action  itself,  and 
therefore  is  clearly  not  admissible  in  the  present  stage  of  the 
proceedings.  The  principle  has  been  settled  long  ago,  and  was 
fully  supported  in  Bradley  v.  Eyre  (i)  and  several  cases  immediately 
following. 

The  same  answer  disposes  of  the  objection  raised  by  the 
sixth  plea. 

The  fifth  plea  alleges  that  the  judgment  was  recovered  in  respect 
of  a  demand  for  which  the  Company  were  not  by  law  liable ;  that, 
Bleaden  (the  officer  sued)  and  the  plaintiff  well  knowing  the 
premises,  Bleaden  fraudulently  and  deceitfully,  by  connivance 
with  the  plaintiff,  suffered  judgment  to  be  recovered  in  order  to 
charge  the  defendant.  Now,  so  far  as  this  plea  states  that  the 
Company  had  a  defence  to  the  action,  it  is  open  to  the  same  answer 
as  the  fourth  and  sixth,  ^namely  that  the  defence  should  have  been 
pleaded  to  the  original  action.  It  was  suggested,  for  the  plaintiff 
that  possibly  such  defence  may  have  been  the  Statute  of 
Limitations,  or   the   Statute  of  Frauds,  or  any   other  technical 

(1)  11  M.  &  W.  432. 
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defence,  not  touching  the  merits  of  the  case,  and  which  might 

have  been  most  honestly  waived ;  and  doubtless  such  a  state  of 

things  would  be  consistent  with  the  allegations  of  the  plea :  but 

the  gist  of  the  plea  is,  that,  the  Company  not  being  liable  by  law, 

Bleaden  fraudulently  and  deceitfully,  and  by  connivance  with  the 

plaintiff,  suffered  the  judgment,  in  order  to  charge  the  defendant. 

Now,  if  these  allegations  be  true,  the  defendant  certainly  ought  to 

have  some  remedy ;  and  the  question  is,  whether  that  remedy  is  by 

pleading  as  he  has  done,  or  by  motion  to  the  Court.    We  are  far 

from  saying  that  the  latter  course  was  not  open  to  the  defendant. 

Fraud,  no  doubt,  vitiates  every  thing ;  and  the  Court,  upon  being 

satisfied  of  such  fraud,  has  a  power  to  vacate,  and  would  vacate,  its 

own  judgment,  as  is  suggested  in  Bradley  v.  Eyre  (i).     But  still 

such  a  plea  as  the  present  may  be  good :  and  indeed  we  find,  in 

Fowler  v.  Rickerhy  (2),  that  Tindal,  Ch.  J.  stated  that  it  would  be 

good  (3).    If  the  plea  had  alleged  a  fraud  practised  on  the  original 

defendant,  it  would  have  been  open  to  the  answer  already  made  to 

the  fourth  and  sixth  pleas :  but,  as  it  alleges  fraud  and  collusion 

between  the  plaintiff  and  the  defendant  in  the  action  for  the 

purpose    of    charging    the    present    defendant,    there    was    no 

opportunity  for  him  to  plead  it  before.      We  are  of  opinion  that 

Huch  fraud  and  collusion  are  sufficiently  stated  by  the  fifth  plea : 

and  the  question  of  fact  is  thereby  raised  ^which  is  properly  within 

the  province  of  a  jury  to  determine.    We  were  reminded,  on  the 

argument,  that,  when  such  questions  of  fact  have  arisen  on  motion 

to  Bet  aside  proceedings  by  scire  facias  on  a  similar  judgment,  we 

have  directed  issues  to  try  the  facts,  rather  than  determine  them 

ourselves  on  affidavit :  Bosanquet  v.  Graham  (4) ;  which  furnishes 

an  additional  argument  to  show  that  such  facts  may  be  pleaded,  if 

there  be  the  opportunity  to  do  so. 

Upon  the  whole,  therefore,  we  think  that  our  judgment  must 
be  for  the  defendant  on  the  fifth  plea,  and  for  the  plaintiff  upon 
the  others. 

Judgment  for  plaintiff  on  the  third,  fourth^  and  sixth 
pleas  :  for  defendant  on  the  fifth  plea. 


(1)  11M.&W.  450. 

(2)  2  Man.  &  G.  760. 

(3)  The  decision  in  both  these  cases 
turned  upon  points  of  formal  pleading 
which  have  ceased  to  be  of  practical 


importance. — ^A.  C. 

(4)  June  23,  1843,  Lord  Denman, 
Ch.  J.,  Patteson  &  WiUiams,  J  J. ;  and 
see  Bosanquet  v.  WiKulfordy  64  R.  li. 
5(H  (o  Q.  B.  310). 


Philipson 

Earl  oy 
EoasMONT, 
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1814.  YOUNG  V.  mCHEN8(l)> 

»•—  21 

-J-  '  6  a  B.  606—612;  S.  C.  D.  ft  M.  692.) 

[  606  J  Plaintifif,  while  fishing  for  pilchards,  had  nearly  encompassed  the  fi^ii 

with  a  net ;  but  defendant,  by  rowing  his  boat  to  the  opening,  distnriwd 
the  fish  and  prevented  the  capture.  Plaintiff  brought  trespass;  and,  iaeoes 
being  joined,  1,  on  plaintiff's  possession  of  the  fish :  2,  on  the  fish  being 
plaintiff's,  in  manner  &c. :  Held  that  he  was  not  entitled  to  reoo?er;  no 
special  custom  of  the  fishery  being  proved. 

In  ordinary  cases  the  Court  will  not  grant  leave  to  a  plaintiff  to  disoon- 
tinue,  where  a  verdict  has  been  found  against  him  and  is  not  specif 
Assuming  that  under  peculiar  circumstances  the  Court  would  grant  such 
leave,  they  will  not  do  so  if  there  has  been  a  delay,  not  sufficiently  accounted 
for.  As  where  a  verdict  for  plaintiff  was  set  aside  on  motion  in  Hilary 
Term,  and  the  verdict  entered  for  defendant,  and  the  plaintiff  moved  in 
Trinity  Term  to  discontinue,  without  any  explanatory  affidavit 

Trespass.  The  first  count  charged  that  defendant,  with  force 
&c.,  seized  and  disturbed  a  fishing  sean  and  net  of  plaintiff,  thro^ 
into  the  sea  for  fish,  wherein  plaintiff  had  taken  and  inclosed,  and 
then  held  inclosed  in  his  own  possession,  a  large  number  of  fish,  to  wit 
&c.,  and  that  defendant  threw  another  fishing  sean  and  net  within 
[  *607  ]  and  upon  plaintiff's  sean  and  net,  *and  for  a  long  time,  to  wit  i'c, 
prevented  plaintiff  from  taking  the  fish,  so  taken  and  inclosed,  out 
of  his  sean  and  net,  as  he  could  otherwise  have  done ;  and  drove  kc, 
the  fish  ;  whereby  part  of  them  died,  part  were  injured,  and  part 
escaped ;  and  the  sean  and  net  was  injured.  Second  count,  that 
defendant  with  force  &c.,  seized,  took,  and  converted  fish  of  plaintiff. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  To  the  first  count,  as  to  preventing  plaintiff  from  taking  the  fish 
alleged  to  be  inclosed  in  his  possession,  and  driving  &c.  the  said  fish  : 
that  the  fish  were  not  plaintiff's  fish,  and  he  was  not  possessed  of 
them,  in  manner  &c. :  conclusion  to  the  country.     Issue  thereon. 

8.  To  the  second  count,  that  the  fish  were  not  the  plaintiff's  fish, 
in  manner  &c. :  conclusion  to  the  country.     Issue  thereon. 

4  and  6.  As  to  other  parts  of  the  declaration,  raising  defences 
under  statutes  16  Geo.  III.  c.  36,  and  4  &  5  Vict.  c.  Ivii.  (local 
and  personal,  public),  relating  to  the  St.  Ives  (Cornwall)  pilchard 
fishery.     Issues  of  fact  were  tendered  and  joined  on  those  pleas. 

On  the  trial,  before  Atcherley,  Serjt.,  at  the  Cornwall  Spring 

Assizes,  1848,  it  appeared  that  the   plaintiff  had  drawn  his  net 

partially  round  the  fish  in  question,  leaving  a  space  of  about  seven 

fathoms  open,  which  he  was  about  to  close  with  a  stop  net ;  that 

two  boats,  belonging  to  the  plaintiff,  were  stationed  at  the  opening. 

(1)  Aberdeen  Arctic  Co.  v.  Sutter  (1862)  4  McQ.  355 ;  B.  v.  lievu  PMadn  (iSii) 
lud.  L.  B.  5  Mad.  390. 
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and  splashing  the  water  about,  for  the  purpose  of  terrifying  the  fish       Young 
from  passing  through  the  opening :  and   that,  at  this  time,  the     hicubns. 
defendant  rowed  his  boat  up  to  the  opening,  and  the  disturbance, 
and  taking  of  the  fish,  complained  of,  took  place.     The  learned 
Serjeant  left  to  the  jury  the  question  of  fact  whether  the  fish  *were       [  *^^  3 
at  that  time  in  the  plaintiff's  possession,  and  also  other  questions  of 
fact  on  the  other  issues.    Verdict  for  plaintiff  on  all  the  issues, 
with  damages  separately  assessed,  namely,  5681.  for  the  value  of 
the  fish,  and  11.  for  the  damage  done  to  the  net.     Leave  was  given 
to  move   as  after  mentioned.    In  Easter  Term,   1843,  Crowder 
obtained  a  rule  nm  for  entering  a  verdict  for  defendant  on  all  the 
issues,  or  on  the  2nd,  8rd,  4th,   and   5th,   or  for  reducing  the 
damages  to  20s.  and  entering  a  verdict  for  defendant  on  the  2nd 
and  8rd  issues ;  or  for  a  new  trial ;  or  for  arresting  the  judgment. 
In  Hilary  vacation  (February  10th),  1844, 

Cockbuim  and  Montague  Smith  showed  cause : 

The  second  and  third  issues  raised  questions  of  fact     The  jury 

were  justified  in  finding  as  they  did,  unless  it  be  legally  impossible 

for  a  man  to  have  possession  of  a  wild  animal  which  is  not  in  his 

actual  occupation.     On  the  motion  for  the  rule,  Bracton,  f .  8  b, 

lib.  2,  c.  1, 8.  8,  was  cited.    He  says : ''  Item  continet  occupatio  pisca- 

tionem,  venationem  et  apprehensionem.     Et  nee  sola  persequutio 

facit  rem  esse  meam.    Nam  etsi  feram  bestiam  vulneraverim  ita  ut 

capi  possit,  non  tamen  est  mea  nisi  earn  cepero,  imo  erit  potius 

occupantis,  quia  multa  accidere  solent  ne  capiam."    But  there 

''occupatio"  is  not  confined  to  corporal  possession:  a  controul  is 

sufficient.     The   doctrine   appears   to  be  taken  from  Just.   Inst. 

lib.  2,  tit.  1,  s.  12,  where  the  law  is  thus  laid  down.     *'  FeraB  igitur 

bestise,  et  volucres,  et  pisces,  et  omnia  animalia,  qusB  mari,  cselo  et 

terra  nascuntur,  simul  atque  ab  aliquo  capta  fuerint,  jure  gentium 

statim  illiuB  esse  incipiunt."     ''Quicquid  autem  eorum   ceperis, 

eousque    tuum  esse  intelligitur,   donee  tua  custodia  coercetur." 

*The  last  words  are  adopted  in  (i)  the  Digest,  lib.  41,  tit.  1,  s.  8,  §  2.       [  *609  ] 

The  custodia  is  not  to  be  construed  strictly.    In  the  Greenland 

whale  fishery  the  custom  regulates  this.     According  to  Littledale  v. 

Scaith  (2),  recognized  in  Fennings  v.  Lwd  GrenviUe  (3),  the  first 

striker  of  a  whale  does  not  acquire  the  property  if  the  line  break ; 

(1)  Sic:    but   the  learned   counfiel  (2)  9  R  B.  762,  n.  (1  Taunt.  243, 

must  have  said    or  at   least   meant  note  (a)). 

"  from."    The  Digest  reads  eeperimus  (3)  9  B.  B.  760  (1  Taunt.|241). 
.  .  .  notirum  .  .  .  nostra. — ^F.  P. 
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YouKo  and  another  party  may  then  take  the  whale :  but  in  Hoaarth  v. 
UicHKNs.  Jackson  (i)  the  custom  proved  was  that,  if  the  fish  remained 
entangled  in  the  line,  and  the  line  in  the  power  of  the  striker, 
although  the  harpoon  was  detached,  the  whale  still  was  in  the 
possession  of  the  striker  ;  and  Best,  Gh.  J.  considered  this  a  more 
reasonable  custom  than  that  stated  in  Littledale  v.  Seaith  (2),  if  it 
were  understood  as  extending  ''  to  all  cases  where  the  whale  was  so 
far  entangled  in  the  rope  of  the  first  strikers,  that  they  might 
thereby  have  a  reasonable  expectation  of  securing  her."  Baylst,  J., 
in  Skinner  v.  Cliapman  (3),  appears  to  have  held,  without  referraice 
to  custom,  that,  if  the  fish  be  harpooned  and  the  line  attached,  a 
party  who  causes  the  liberation  of  the  fish  cannot  appropriate  it. 
In  Churchward  v.  Studdy  (4)  a  question  arose  as  to  the  time  at 
which  a  hunted  hare  became  the  property  of  the  hunter :  but  no 
decision  was  given,  the  fact  turning  out  to  be  that  the  hare  had  been 
finally  captured  for  the  use  of  the  hunter.  In  Bell's  Principles  of 
the  Law  of  Scotland,  p.  477,  4th  ed.,  under  the  head  of  Occupancy, 
the  principle  is  laid  down  as  follows  (s.  1289).  "  The  act  of  appro- 
priation is  effectual  to  vest  the  property  only  when  complete.  But 
it  is  held  complete  while  fairly  proceeding  towards  full  accomplish- 

[  *6io  ]  ment.  So,  if  *one  wound  an  animal  to  death,  or  so  that  it  cannot 
escape,  or  if  one,  without  wounding  it,  have  an  animal  in  pnrsnit, 
and  not  beyond  reach,  another  coming  in  and  taking  the  animal 
does  not  deprive  the  first  of  his  right — ^the  first  being  deemed  the 
lawful  occupant.  In  whale-fishing,  an  important  branch  d 
national  industry,  this  general  principle  is  not  found  to  answer  all 
the  exigencies  of  the  situation ;  and  particular  rules  are  estab- 
lished." The  author  then  refers  to  some  Scoteh  authorities,  and 
to  the  English  authorities  before  cited ;  and  to  Stair's  Inst.,  p.  199. 
4th  ed.  Book  2,  tit.  1,  s.  83.  Stair  lays  down  the  principle  as  follows. 
"  It  is  the  first  seizure  that  introduceth  property,  and  not  the  first 
attempt  and  prosecution ;  as  he  who  pursueth  or  woundeth  a  wild 
beast,  a  fowl  or  fish,  is  not  thereby  proprietor,  unless  he  had 
brought  it  within  his  power,  as  if  he  had  killed  it  or  wounded  it  to 
death,  or  otherwise  given  the  effectual  cause  whereby  it  cannot  us6 
its^native  freedom  ;  as  at  the  whale-fishing  at  Greenland,  he  that 
woundeth  a  whale  so  that  she  cannot  keep  the  sea  for  the  smart  of 
her  wound,  and  so  must  needs  come  to  land,  is  proprietor,  and  not 

(1)  Moo.  &  Mai.  58.  (3)  Moo.  &  Mai.  59,  n. 

(2)^9  B.  E.  762,  n.  (1  Taunt.  243,  (4)  12  &  B.  513  (14  East,  249). 

note  (a) ). 
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he  that  lays  first  hand  on  her  at  land."  It  appears  to  result  that  a  Young 
strong  probability  of  complete  capture  is  enough  to  give  a  right  of  hiouenb. 
possession  against  a  party  preventing  the  capture.  If  the  net  here 
had  been  completely  closed,  but  there  had  been  a  fracture  in  it,  a 
party  could  not  have  acquired  a  right  to  the  fish  by  enticing  it  out 
of  the  net  through  the  fracture,  and  then  taking  it.  (They  also 
argued  on  the  statutes.) 

Crowder^  contra : 
The  authorities  from  the  Roman  law  and  Bracton  are  in  favour 
of  the  defendant,  because  *in  this  case  there  was  neither  capture,  [  ^^^i  ] 
occupation  nor  custody.  The  cases  as  to  the  whale  fishery,  includ- 
ing Skinner  v.  Chapman  (i),  turned  on  the  custom.  The  passage 
cited  from  Bell  lays  down  a  doctrine  which  cannot  be  recognized  in 
an  English  Court,  unless  as  it  may  prevail  by  custom  in  particular 
occupations,  as  the  whale  fishery.  Blackstone  (2)  refers,  for  the  law, 
to  the  passage  cited  from  Bracton.  (The  argument  as  to  the  statutes 
is  omitted.) 

Butt,  on  the  same  side,  was  not  heard. 

LoBD  DsNUANy  Gh.  J. : 

It  does  appear  almost  certain  that  the  plaintiff  would  have  had 
possession  of  the  fish  but  for  the  act  of  the  defendant :  but  it  is 
quite  certain  that  he  had  not  possession.  Whatever  interpretation 
may  be  put  upon  such  terms  as  '*  custody  "  and  '*  possession,"  the 
question  will  be  whether  any  custody  or  possession  has  been 
obtained  here.  I  think  it  is  impossible  to  say  that  it  had,  until 
the  party  had  actual  power  over  the  fish.  It  may  be  that  the 
defendant  acted  unjustifiably  in  preventing  the  plaintiff  from 
obtaining  such  power :  but  that  would  only  show  a  wrongful  act, 
for  which  he  might  be  liable  in  a  proper  form  of  action. 

PATTBSON9  J. : 

I  do  not  see  how  we  could  support  the  affirmative  of  these  issues 
upon  the  present  evidence,  unless  we  were  prepared  to  hold  that  all 
but  reducing  into  possession  is  the  same  as  reducing  into  possession. 
Whether  the  plaintiff  has  any  cause  of  action  at  all  is  not  clear : 
possibly  there  may  be  a  remedy  under  the  statutes. 

(1)  Moo.  &  Mia.  59,  fi.  (2)  2  Com.  392. 
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YOUNO  WlGHTMAN,  J.  : 

r. 

BicHEMB.         I  am  of  the  same  opinion.     If  the  property  in  the  fish  was  vested 
[  ^^^  1       in  the  plaintiff  by  his  partially    inclosing  them  bat  leaving  an 
opening  in  the  nets,  he  would  be  entitled  to  maintain  trover  for 
fish  which  escaped  through  that  very  opening. 

(Coleridge,  J.  was  absent.) 

Ride  absolute  for  reducing  the  damages  to  20t.,  and 
entering  the  vet'dict  for  defendant  on  the  second 
and  third  issues. 


1844.  DOE  D.   JOHN  LE    KEUX  v.  HAERISON  and 

^!!lf^  0thbe8(1). 

r  ^3^  3  (6  Q.  B.  631— «37 ;  14  L.  J.  Q.  B.  77 ;  9  Jur.  104.) 

The  heir  of  copyhold  lands  not  appearing  on  proclamation,  the  lordseiaed 
quoiisque.  Afterwards  the  heir  claimed ;  and,  the  lord  declining  to  admit 
him,  on  the  supposition  that  another  party  had  title,  the  heir  ohtained  & 
rule  nisi  for  a  mandamus  to  admit.  On  discussion  of  the  rule,  it  vai 
ordered,  by  consent  of  the  heir  and  lord  (no  other  party  appearing),  that  an 
ejectment  should  be  brought  to  try  the  right,  the  heir  being  lessor  of  the 
plainti£f,  and  the  lord  defendant ;  and  that  the  rule  for  a  mandamus  should 
be  enlarged  in  the  mean  time :  and  the  parties  agreed  to  waive  technial 
objections  on  the  trial. 

The  heir  proved  title ;  and  the  defendant  put  in  a  will  of  the  anoestor, 
devising  the  lands  to  the  London  Annuity  Society.  No  further  evidence 
being  given  for  the  defendant,  the  Judge  left  the  case  to  the  jury  on  the 
proof  of  title  in  the  lessor  of  the  plaintiff ;  and  the  plaintiff  had  a  verdict 

On  motion  to  enter  a  nonsuit,  cause  being  shown  at  the  same  time 
against  the  rule  nisi  for  a  mandamus  : 

Held,  that  plaintiff  was  entitled  to  recover,  for  that  the  lord,  though  he 
had  seized  qxi.ousque,  could  not  hold  against  the  heir  on  the  mere  proof  of  a 
devise  to  parties  who  had  not  claimed  admittance,  and  of  whom  nothing  wee 
known.  Bule  for  a  nonsuit  discharged.  Bule  for  a  mandamms  made 
absolute. 

Ejectment  for  lands  in  Surrey.  The  action  was  broaght  under 
the  following  circumstances. 

Bichard  Le  Eeux  died  in  1840,  seised  of  the  lands  in  question, 
which  were  copyhold  of  the  manor  of  Old  Paris  Garden  in  Surrey, 
and  to  which  he  had  been  duly  admitted.  By  his  will,  dated 
August  4th,  1887,  he  devised  as  follows :  ''  I  give  for  ever  the  whole 
of  my  landed  property  to  the  London  Annuity  Society,  situate  at 
Blackfriars  Bridge,   of  which  I   was  formerly  a   member:   the 

(1)  Cited  in  Walters  v.  Wthh  (1869)  L.  R.  6  Ch.  531,  39  L,  J.  Ch.  e77).— 
L.  E.  9  £q.  83, 90, 39  L.  J.  Ch.  414  (affd.      A.  C. 
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itclosed  paper  is  an  information  of  every  thing  concerning  the       DoEd. 

estate ;  the  other  paper  is  an  account  of  my  funded  property  as  it  «. 

no«^  stands.     Be  it  further  known  the  London  Annuity  Society  do    ^^^^ibo^^- 

pa;  oat  of  the  proceeds  of  the  said  estate  to  Ann  Cox,  according  to 

my  late  sister's  will,  the  sum  of  lOZ.  a  year  for  the  care  and  support 

of  sundry  dumb  animals  living  with  her  at  the  time  of  her  death." 

The  Society  did  not  claim  admittance,  and  were  not  admitted. 

Proclamations  were  made  for  the  heir  of  Biohard  Le  Eeux  :  and,  no 

one  appearing  on  the  third  proclamation,  the  defendants,  the  *lords       [  *6S2  ] 

of  the  manor,  seized  quousque.     Afterwards,  the  lessor  of  the 

plaintiff  demanded  admittance  as  heir-at-law ;  and,  the  lords  not 

granting  it,  he  obtained  a  rule  nisi  for  a  mandamns  commanding 

them  to  admit.     The  lords,  on  June  12th,  1844,  showed  cause 

against  the  rule.    No  one  appeared  for  the  Annuity  Society.     The 

Court,  by  consent  of  the  parties  appearing,  ordered  that  an  action 

of  ejectment  should  be  brought,  the  party  claiming  as  heir  to  be 

lessor  of  the  plaintiff,  and  the  lords  defendants ;  and  that  the  rule 

for  a  mandamus  should  be  enlarged  until  after  the  trial :  and  it  was 

agreed  between  the  parties  that,  in  trying  the  cause,  no  technical 

objections  should  be  taken. 

On  the  trial,  before  Parke,  B.,  at  the  Guildford  Summer  Assizes, 
1844,  evidence  was  given  to  show  that  the  lessor  of  the  plaintiff  was 
the  heir-at-law  of  Richard  Le  Eeux.  The  defendants*  counsel,  in 
answer,  put  in  the  will  of  Bichard  (the  execution  of  which  was 
admitted),  but  offered  no  further  evidence.  It  was  objected,  on 
behalf  of  the  plaintiff,  that  the  will,  without  proof  of  any  devisee 
having  been  admitted,  could  have  no  effect ;  and  Parke,  B.  was  of 
this  opinion.  For  the  defendants  it  was  urged  that  the  agreement 
to  waive  technical  objections  excluded  this  :  but  the  learned  Judge 
held  that  he  could  not  avoid  noticing  it.  He  reserved  leave  to  move 
to  enter  a  nonsuit,  and  left  to  the  jury,  as  the  only  question  for 
them,  whether  the  lessor  of  the  plaintiff  had  made  out  his  pedigree. 
Verdict  for  plaintiff. 

Gumty^  in  this  Term,  obtained  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered ;  and  the  Court  said  that,  when  cause 
was  shown,  they  would  also  hear  the  further  discussion  of  the  rule 
nisi  for  a  manda,mus. 

Piatt  and  Peacock  now  showed  cause  against  the  rule  nisi  for       [  633  ] 
entering  a  nonsuit,  and  supported  the  rule  nisi  for  a  mandamus. 
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DoBd.  On  the  death  of  a  copyholder,  his  heir  is  legally  entitled  to  s 
^.  .  mandamus  to  enforce  admittance:  Rex  v.  The  Brewers'  Company  {h, 
HABBI80K.  j^^^  y  rpf^^  j^^  of  the  Manor  of  Bonsall  (2) :  and  it  was  so  held  in 
Rex  V.  Wilson  (8),  where  the  copyholder  had  devised  the  land,  bat 
the  devisees  disclaimed.  Lord  Tbntbrdbn  said  there:  "By  the 
common  law  a  copyhold  estate  in  fee,  after  surrender,  remains  in 
the  surrenderor  and  his  heirs  until  the  surrenderee  comes  in  and  is 
admitted.  Here  the  devisees  were  the  surrenderees,  and  on  the 
death  of  the  testator  the  estate  descended  to  his  heir,  subject  to  the 
right  of  the  devisees  to  be  admitted.  When  they  declared  that  they 
would  not  come  in,  the  obstruction  that  stood  in  the  way  of  the 
present  right  of  the  heir  was  removed.'*  The  authorities  are 
collected  in  1  Scriv.  Cop.  857,  626, 627  (8rd  ed.).  That  the  devise^g 
have  never  claimed  admittance  is  not  a  mere  technical  objection. 
The  heir-at-law,  even  without  admittance,  may  maintain  ejectmeni 
against  a  stranger  ;  a  devisee,  not  admitted,  has  no  legal  title,  and 
could  not,  therefore,  resist  such  an  ejectment.  The  defence  here 
is,  substantially,  that  of  the  lord  ;  and  the  question  is,  whether  he 
can  keep  the  heir  out  till  a  devisee  claims.  The  admission  of  the 
heir,  in  this  case,  can  be  no  injury  to  the  lord ;  if  the  devisees 
should  present  themselves  hereafter,  he  is  not  prejudiced.  Doe  d. 
Burrell  v.  Bellamy  (4)  shows  that,  if  the  heir  is  entitled'to  admittance, 
[  ^634  ]  but  the  lord  has  withheld  it  and  ^seized  the  land,  a  defendant  in 
ejectment  brought  by  the  heir  cannot  avail  himself  of  the  state  of 
things  created  by  the  lord's  own  wrongful  act.  Further,  it  was  noi 
proved  at  the  trial  that  the  London  Annuity  Society  was  a  bod; 
competent  to  take  by  devise,  or  even  existing  when  the  action  vas 
brought  (6). 

Sir  F.  Thesiger,  Solicitor-General,  and  Gurney,  contra : 

The  question  must  mainly  turn  upon  the  agreement  on  which  the 
parties  went  to  trial.  The  non-admittance  of  the  devisees,  as  well 
as  that  of  the  heir,  was  a  technical  point  which,  by  the  previoas 
understanding,  could  not  be  raised.  The  defendants  do  not  dispute 
that  a  party  proved  to  be  entitled  as  heir  may  demand  admittance  : 

(1)  27  E.  R.  318  (3  B.  &  C.  172).  (6)  With  regard  to  this,  and  some 
And  see  Bex  v.  The  Lord  of  the  Manor  other  parts  of  the  case,  the  affidavits 
of  Hexham^  44  B.  B.  496  (5  Ad.  &  El.  used  on  the  motion  for  a  nandajhvt 
669).  were  referred  to :  but  it  is  not  thought 

(2)  27  B.  R  319  (3  B.  &  C.  173).  necessary  to  notice  these  mora  par- 

(3)  34  B.  B.  327  (10  B.  &  C.  80).  ticularly. 

(4)  14  B.  B.  595  (2  M.  &  S.  87). 
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but  the  lord  is  entitled  to  ascertain  who  really  is  the  proper  tenant,       Doe  d. 
and  may  dispute  the  heir's  claim  if  there  be  ground  for  so  doing  ;  r. 

as  if  it  appear  that  there  is  a  devisee  who  ought  to  be  admitted,  Haeribon. 
though  he  may  not  have  claimed  admittance.  Whatever  might  be 
the  case  if  the  lord  had  not  seized,  yet,  after  having  done  so,  he  is 
not  80  entirely  an  uninterested  party  that  he  can  reasonably  be 
required  to  allow  the  heir's  title  as  against  himself  upon  mere 
demand.  Doe  d.  Burrell  v.  Bellamy  (i)  is  no  authority  as  to  the 
general  law  :  there  the  lord  had  seized  and  demised  the  lands,  no 
heir  appearing  on  proclamation  :  after  the  lapse  of  years  the  heir 
claimed  admittance :  the  steward  declined  giving  it  in  the  lord's 
absence ;  and,  the  heir,  under  these  circumstances,  having  obtained 
a  verdict  in  ejectment  against  the  lord  and  his  tenant,  the  Court 
merely  refused  *a  rule  to  show  cause  why  that  verdict  should  not  [  *635  ] 
be  set  aside.  The  ground  of  motion  was  that  the  heir  should  have 
tendered  himself  for  admittance  at  the  lord's  Court ;  and  the  only 
observation  reported,  on  the  refusal  of  the  rule,  is,  that  what  had 
been  said  by  the  steward  was  a  dispensation  with  such  attendance. 
According  to  the  argument  for  the  lessor  of  the  plaintiff  in  this  case, 
he  cannot  be  entitled  to  a  mandamus ;  for  he  may  enforce  all  his 
rights  by  the  common  course  of  law. 

(CoLBRiDOB,  J. :  Bex  v.  The  Breivera'  Company  (2)  answers  that 
observation.) 

The  issue  in  the  present  action  was  substituted  for  an  issue  on  a 
traverse  of  the  return  to  a  mandamus ;  every  point  of  which  the 
defendants  could  have  taken  advantage  on  such  traverse  should  be 
available  to  them  now.  As  to  the  existence  of  the  Society,  the 
affidavits  on  the  motion  for  a  mandamus  sufficiently  proved  it ;  and 
the  Court  will  not  presume  that  they  were  a  body  incompetent  to 
take,  or  that  the  devise  was  void  within  the  Statute  of  Mortmain, 
9  Geo.  II.  c.  86. 

(CoLERinaE,  J. :  They  might  exist :  but  it  ought  to  have  been 
shown  whether  they  were  a  corporation,  or  a  body  formed  under  a 
trust  deed,  or  in  what  other  manner  they  might  be  able  to  take 
land ;  especially  as  the  will  was  made  so  long  ago  as  1887,  and  no 
claimant  under  it  has  appeared.) 

Suppose  the  words  of  devise  had  been  ''  to  John  Smith,  who  formerly 
(1)  14  Bt  B.  595(2  M.  &  S.  87).  (2)  27  B.  B.  318  (3  B,  ft  0.  172)» 
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DoBd.       lived  in  my  service,  and  his  heirs :  "  it  might  reasonably  have  been 
V.  presumed  that  such  a  person  existed,  and  might  prefer  a  claim. 

Habbisok.     ^j  y^qyq  the  description  is  more  precise  :  "  the  London  Annuitj 
Society,  situate  at  Blackfriars  Bridge." 

[  •636]  (WioHTMAN,  J. :  It  doos  not  appear  that  they  *were  persons  who 

could  take  land. 

GoLEBiDGE,  J. :  You  did  not  go  far  enough  in  proof.  This  was 
matter  of  substance.) 

The  objection,  at  the  trial,  was  not  raised  in  this  form,  but  turned 
wholly  on  the  want  of  admittance.  The  difficulty  now  snggested 
could  have  been  removed  by  evidence. 

(Lord  Denman,  Ch.  J. :  It  would  not  have  been  sufficient,  unless 
you  could  have  shown  a  claim  made.  The  lord  is  not  to  seize  and 
hold  the  land  against  the  heir,  without  showing  that  some  person 
has  claimed  adversely.  This  was  taken  for  granted  in  Doe  d.  Bumll 
V.  Bellamy  {!).  It  is  clear,  on  principle,  that,  if  proclamation  is 
made,  and  the  land  seized  till  the  heir  comes  in,  and  the  heir  after- 
wards does  come,  the  lord  cannot  answer  his  claim  by  saying  that 
parties  who  have  not  appeared  are  entitled.) 

At  all  events,  the  heir  cannot  succeed  both  in  an  action  and  on 
mandamus. 

(Lord  Denman,  Gh.  J. :  Perhaps  a  feigned  issue  would  have  been 
a  more  proper  mode  of  trying  the  cause  than  an  ejectment ;  but 
this  course  was  better  for  you,  because  it  enabled  you  to  set  up  any 
claim  adverse  to  that  of  the  lessor  of  the  plaintiff,  though  you  have 
not  done  so. 

WiOHTMAN,  J. :  No  one  else  claiming,  the  lessor  of  the  plaintiff 
is  entitled  to  admittance.) 

The  defendants  may  be  compelled  to  pay  mesne  profits  twice,  if  the 
devisees  should  come  in  hereafter. 

Lord  Denman,  Gh.  J. : 

There  is  no  doubt  in  this  case.  The  plaintiff  proved  his  title ; 
and  nothing  was  stated  in  evidence  against  it :  he  was  therefore 

(1)  14  R.  B.  596  (2  M.  ft  S.  87). 
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entitled  to  succeed  in  the  action.     And  he  is  entitled  to  a  mandamus^       Dob  d. 
becanse  he  is  the  heir,  and  there  is  no  adverse  title  to  prevent  his  ^, 

admittance.  HABBisoH. 

^ViLUAUs,  J.  concurred.  [  637  ] 

CoiiEBIDGE,  J.  : 

The  seizure  quousqae  makes  no  difference  in  the  right  of  the  heir. 
The  lord  seizes  only  till  the  tenant  comes  in :  that  seizure  does  not 
give  him  any  adverse  title. 

WiOHTMAN,  J.  concurred. 

Rule  nisi  for  entering  a  nonsuit  discharged. 
Rule  absolute  for  a  mandamus. 


SIR  R.  DOBSON  and  JOHN   SUTTON  v.   GROVES  i844. 

AND  Others  (1). 


REG.  V.   SIR  RICHARD  DOBSON,  JOHN  SUTTON 
AND   Two  Others. 

(6  Q.  B.  637—648 ;  8.  C.  14  L.  J.  a  B.  17.) 

Where  an  arbitrator  questions  a  witness  and  receives  statements  from 
him  in  the  absence,  and  without  the  consent,  of  one  party  to  the  reference, 
the  Court  will  set  the  award  aside,  without  taking  into  consideration  the 
nature  of  the  statements  or  the  probability  of  their  having  influenced  the 
decision. 

G.  indicted  D.  for  a  nuisance  committed  by  erecting  a  fixed  pier  in  the  bed 
of  the  Thames.  D.  brought  an  action  against  G.  for  disturbing  his  right  of 
waterway  near  the  same  place,  by  placing  barges,  &c.,  which  formed  a 
floating  pier.  Both  cases  were  referred  to  an  arbitrator.  After  hearing 
and  dismissing  the  parties,  the  arbitrator  sent  for  a  deputy  water-bailiff, 
who  had  been  examined  on  the  reference,  and  questioned  him  as  to  the 
means  of  giving  convenient  access  to  the  shore,  8uppo8ing  the  fixed  pier  to 
be  removed.  Neither  party  to  the  reference  appeared  at  or  had  notice  of 
the  meeting ;  a  special  pleader,  who  had  been  employed  on  the  reference  as 
advocate,  was  present,  but  not  professionally.  The  party  who  afterwards 
complained  of  this  proceeding  had  notice  of  it  four  days  before  the  arbitrator 
made  his  awards,  but  did  not  remonstrate. 

By  his  award  on  the  indictment,  the  arbitrator  directed  a  verdict  of 
Guilty  to  be  entered,  and  the  fixed  pier  removed;  by  his  award  in  the 
action  he  ordered  a  verdict  to  be  entered  for  the  defendants  on  the  issue 
upon  Not  guilty,  and  on  certain  other  issues,  and  for  the  plaintiffs  on  the 
residue,  and  directed  that,  when  the  fixed  pier  should  have  been  removed 

(1)  Cited  in  Mi^seley  v.  Sirnpsm  (1873)  L.  R.  16  Eq.  226,  234,  42  L.  J.  Ch. 
;39.— A.  U 


r.  637  ] 
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DoBSON  as  ordered  by  the  other  award,  the  defendants  should  place  tibeb  barges 

^'  according  to  certain  specified  regulations. 

Gkoves.  jj-^2^  ^YiSit,  by  reason  of  the  irregularity,  no  part  of  the  award  in  eitiber 

case  could  stand. 

And,  on  motion  to  set  the  awards  aside,  that  the  omission  to  remonstnte 
after  knowledge  of  the  irregularity,  and  before  making  of  the  awards,  ^ns 
no  answer. 

Iv.Dobson  V.  Groves,  the  plaintiffs  sued  for  an  injury  done  to 
their  reversionary  right  by  placing  barges,  timbers,  &c.,  on  the 
river  Thames,  near  to  a  messuage  and  premises  occupied  by  one 
[  *63a  ]  Ghappell  as  tenant  to  *the  plaintiffs  (i),  and  thereby  obstmctiDg 
the  access  and  navigation  to  the  said  premises.  The  defendants 
pleaded  Not  guilty,  and  other  pleas  ;  on  which  issues  were  joined. 

In  Reg,  v.  Dobson  the  defendants  were  indicted  for  a  nuisance 
committed  by  making  and  continuing  an  embankment  in  the  river 
Thames,  at  the  parish  of  St.  Alphage,  Greenwich,  whereby  the 
navigation  was  obstructed.     Plea,  Not  guilty  (2). 

The  cause  of  Dobson  v.  Groves,  coming  on  for  trial  at  the  Maid- 
stone Spring  Assizes,  1844,  was  referred,  as  was  also  the  indictment, 
to  a  barrister,  verdicts  being  taken  for  the  plaintiffs  and  for  the 
Crown,  subject  to  the  awards  respectively.  Power  was  given  to  the 
arbitrator  in  both  cases  to  order  removal  of  obstructions ;  and,  is 
the  action,  to  regulate  the  waterway  to,  from  and  in  front  of  the 
premises  of  plaintiffs  and  their  tenants.  The  arbitrator,  in  last 
Trinity  vacation,  made  and  published  his  awards. 

Badeley,  in  this  Term,  obtained  rules  to  show  cause  why  the 
awards  should  not  be  set  aside  on  the  ground  of  irregularity  on  the 
part  of  the  arbitrator  in  holding  meetings  with  the  defendants  is 
the  action  (prosecutors  of  the  indictment) ,  their  counsel  and 
attorney,  and  one  of  their  witnesses,  in  the  absence  of  the  opposite 
parties  or  their  attorney  (s).  The  material  facte  stated  (Hi 
\  •639  ]  ♦affidavit  in  support  of  the  applications  respectively  were  ag 
follows. 

The  arbitrator  held  several  meetings  on  the  references  respec- 
tively, attended  by  counsel  and  attorneys  on  each  side,  and  by  a 

(1)  There  were  several  counts,  (the  embankment  mentioned  in  tk? 
naming  other  tenants,  and  one  laying  indictment)  at  Greenwich,  and  the 
the  interrupted  right  in  the  plaintiffs  other  used,  for  the  same  puipoee.  s 
themselves.  floatmg    pier,    the  obstruction  ocan- 

(2)  The  proceedings  arose    out   of  plained  of  in  the  action. 
disputes  between    two    rival  Packet  (3)  The    rule    in    the    action   »i^ 
Companies,  one  of  which  landed  and  obtained  on  some  additional  grouoib. 
embai'ked  passengers  at  a  fixed  pier  which  it  is  unnecessary  to  state. 
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special  pleader  under  the  Bar  on  behalf  of  the  prosecutors  of  the      Dobson 

indictment  and   defendants  in  the  action.     At  a  meeting  held,      gboves. 

September  30th,  on  the  matters  of  the  indictment,  the  attorneys 

and  special  pleader  being  present,  but  no  oounsel,  the  arbitrator 

enquired  of  the  defendants'  attorney  if  he  meant  to  call  Mr.  Peirce, 

the  under  water-bailiff  of  the  city  of   London.     The  attorney 

replied  that  he  did  not ;    and  the  arbitrator  then  put  the  same 

question  to  the  attorney  for  the  prosecution,  who  likewise  declined 

calling  him,  assigning,  as  a  reason,  that  the  evidence  Mr.  Peirce 

would  be  called   upon  to  give    might   prejudice    him   with   his 

employers.      The   arbitrator  then   said  that  he   should   himself 

examine  Mr.  Peirce,  and  appointed  a  meeting  for  the  purpose  on 

the  following  day  at  Greenwich.     At  that  meeting  (October  1st), 

the  arbitrator  examined  Mr.   Peirce,   but  refused  to  allow  the 

defendants'  attorney  (counsel  being  still  absent)  to  cross-examine. 

The  case  in  respect  of  the  indictment  was  then  brought  to  a  close  ; 

and  the  arbitrator  said  that  he  wanted  nothing  further  from  either 

party ;  that  he  intended  leaving  town  in  a  week,  and  that  he  should 

first  make  his  awards.     The  attorney  for  the  defendants  on  the 

indictment  and  for  the  plaintiffs  in  the  action  deposed  that  he  never 

received  any  further  notice  or  appointment  from  the  arbitrator  of 

any  meeting  in  regard  to  either  of  the  references,  nor  did  he  know 

of  any  meeting  that  was  to  take  place ;  that  he  neither  attended, 

nor  authorized  any  person  to  attend,  any  subsequent  meeting ;  and 

that  any  such  meeting  at  *which  either  counsel,  special  pleader  or       [  ^640  ] 

attorney  for  the  prosecutors  of  the  indictment  or  defendants  in  the 

action  was  present  took  place  without  his  knowledge.      On  the  8rd 

of  October,  Mr.  Sutton,  one  of  the  plaintiffs  in  the  action  and 

defendants  to  the  indictment,  who  had  attended   the  meeting  of 

October  1st,  went,  on  business  unconnected  with  the  arbitration, 

to  the  **  Ship  "  Tavern  at  Greenwich,  where  the  meeting  of  October 

let  had  been  held.    He  was  there  told  that  the  arbitrator  and  other 

parties  were  in  the  house  ;  and,  going  into  the  room  in  which  the 

former  meeting  had  taken  place,  the  found  there  the  arbitrator, 

the  special  pleader  who  had  attended  for  the  prosecution,  and 

the  witness  Peirce,  perusing  papers  and  plans  connected  with 

the  matters  of  the  arbitration.      Sutton  observed  to  the  arbitrator 

that  he  had  not  been  aware  there  was  to  be  a  meeting  on  that  day, 

and  did  not  think  that  his  attorney  knew  it.     The  arbitrator 

replied  that  he  did  not  expect  to  see  the  defendants'  attorney. 

Sutton  then  said  that  he  supposed  there  would  be  no  objection  to 


612  1844.     Q.  B.     6  Q.  B.  640—642.  [e.r. 

D0B80N       his  remainmg,  as  the  special  pleader  for  the  proaecution  was  present. 

Gboyes.  The  arbitrator  said  that  he  had  the  special  pleader  there  to  give 
him  some  information,  by  which,  however,  his  opinion  would  not 
be  biassed ;  and  he  •refused  to  allow  Sutton  to  remain.  Satton 
withdrew,  leaving  the  other  three  parties  together,  and  forthwith 
called  at  the  office  of  his  attorney,  and  reduced  into  writing  what 
had  passed.     He  was  afterwards  informed  that  the  meeting  at  the 

[  •641  ]  "  Ship "  Tavern  lasted  nearly  two  hours  (i).  On  the  *7th  ot 
October  the  arbitrator  made  his  awards,  directing,  as  to  the  indict- 
ment, that  a  verdict  of  Guilty  should  be  entered  against  thr^  of 
the  defendants,  and  of  Not  guilty  as  to  one,  and  that  the  embank- 
ment should  be  removed  with  all  reasonable  speed.  The  award  as 
to  the  action  directed  that  a  verdict  should  be  entered  for  die 
defendants  on  some  of  the  issues  (including  that  on  the  plea  of  Not 
guilty),  and  for  the  plaintiffs  on  the  rest ;  that,  as  soon  as  the 
embankment  should  have  been  removed  as  directed  by  the  other 
award,  the  defendants  in  the  action  should,  to  a  certain  extent 
(which  was  described),  remove  their  barges  &c.,  and  that  thefutnre 
placing  and  use  of  barges  <kc.  by  them  near  the  premises  mentioned 
in  the  declaration  should  be  subject  to  regulations  laid  down  in  thii 
award,  and  the  object  of  which  was  that  passengers  might  be 
landed  from  steam  boats  as  they  had  previously  been  by  me&ns 
of  the  barges,  &c.  complained  of  in  the  action,  but  without 
material  inconvenience  to  the  adjoining  premises.  A  plan  was 
annexed. 

In  opposition  to  the  rule,  the  attorney  for  the  prosecutors  and  for 
the  defendants  in  the  action  deposed,  as  to  the  examination  of 
Peirce,  that  the  water-bailiff,  who  gave  evidence  for  the  defendanta 
on  the  indictment,  had  stated,  as  to  certain  questions,  that  Mr. 
Peirce,  his  deputy,  could  best  answer  them;  and  the  arbitrator, 
referring  to  this  statement,  had  asked  the  attorneys,  respectively, 
whether  they  would  call  Peirce  :  that,  on  their  declining  to  do  so, 
the  arbitrator  said  he  thought  it  his  duty  to  hear  what  Peirce  coald 
state,  and  should  therefore  call  him,  but  that  the  parties,  if  ther 
declined  calling  the  witness,  should  not  be  at  liberty  to  cross- 
examine  him;  that  the  arbitrator   examined  Peirce  accordingly, 

[  ♦642  ]  *not  permitting  cross-examination  by  the  attorneys,  but  allowing 
some  questions   to  be  put  by  Sutton   in  writing  handed  to  the 

(1)  Other  facts  were  alleged,  im-  dieted  by  the  affidarits  in  aziswer,  asd 
peaching  the  conduct  of  the  arbitrator;  were  not  relied  upon  in  the  judgmeot 
but,  as  they  were  explained  or  contra-      of  the  Court,  they  are  omitted  bfire. 
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arbitrator  himself;  that  the  present  deponent  did  not,  after  Dobson 
October  1st,  either  by  himself  or  any  other  person,  attend  any  groves. 
meetiDg  before  the  arbitrator,  or  instruct  any  counsel  or  special 
pleader  to  attend  before  him,  nor  did  he  know  that  the  meeting 
spoken  of  by  Sutton  was  about  to  take  place ;  and  that  neither  he 
nor  his  clients  took  any  part  in  it,  nor  did  he  pay  any  fee  or  costs 
in  respect  of  such  meeting.  The  deponent  also  testified  to  the 
diligence  and  impartiality  of  the  arbitrator  throughout  the 
proceedings. 

Peirce  made  an  affidavit,  stating  that,   after  his   examination 
on  Ist  October,  the  arbitrator  asked  him,  at  the  door  of  the  room, 
if  he  could  give  any  plan  or  suggestion  by  which,  if  the  embank- 
ment were  taken  away,  the  accommodation  of  steam  boat  passengers, 
and  passengers  using  row  boats  and  wherries,  could  be  secured,  so 
as  at  the  same  time  to  secure  a  right  of  waterway  to  the  *'  Saluta- 
tion "  Inn  and  certain  other  houses ;  when  the  deponent  answered, 
that  he  thought  he  could ;  and  thereupon  the  arbitrator  requested 
him  to  attend  with  such  a  plan  or  sketch  on  8rd  October  then  next ; 
that  he  did  so,  and  produced  a  small  pencil  sketch  or  plan  to  the 
arbitrator,  who  asked  him  questions  respecting  it,  but  did  not  take 
down  anything  in  writing :  that  no  person  but  the  deponent  and 
the  arbitrator  was  present  at  this  interview,   except,  for    about 
a  minute,  the  deponent  Sutton,  and  except,  during  part  of  the 
interview,  the  gentleman  who  had  before  attended  as  special  pleader, 
and  who  resided  at  Greenwich,  but  was  then   unknown   to  the 
deponent :  and  that  this  latter  gentleman  took  no  note  of  the  con- 
versation, nor  part  in  *it,  except  that  he  might  have  made  some       [  *643  ] 
casual  observation.     The  deponent  further  stated  that  no  com- 
manication  took  place  between  the  arbitrator  and  himself  on  the 
matters  respecting  which  he  had  been  examined,  except  so  far  as 
was  necessary  for  the  explanation  of  the  plan,  which  explanation 
did  not  occupy  more  than  twenty  minutes ;  that  the  rest  of  their 
conversation  turned  upon  matters  not  in  any  way  relating  either 
to  the  plan  or  to  the  matters  of  the  arbitration ;  and   that  no 
communication  on  the  subject  of  the  reference  took  place  between 
them  after  that  meeting. 

The  attorney  for  the  prosecutors  and  for  the  defendants  in  the 
action  made  a  second  affidavit,  stating  that,  after  the  present  rules 
had  been  obtained,  he  wrote  to  the  arbitrator,  requesting  him  to 
explain  the  facts  alleged  on  moving  for  the  rules,  as  to  the  meeting 
^ith  Peirce  and  the  special  pleader  on  the   8rd   October;    and 
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DoBsoN  enquiring  whether  the  arbitrator  would  be  willing  to  state,  on 
GROVE8.  affidavit,  the  circumstances  and  purpose  of  such  meeting.  He 
sent  a  similar  letter  to  the  special  pleader.  The  arbitrator  ifrote 
in  answer :  "  I  very  deeply  regret  I  cannot  comply  with  either  of 
your  requests.  I  feel  an  intense  anxiety  to  explain  under  what 
circumstances,  and  for  what  purpose,  I  saw  either  of  those  gentlemen 
on  the  day  you  name;  but  I  consider  it  would  be  improper  in  me  to 
give  any  such  explanation  to  any  of  the  parties  concerned.  The 
Court  have  the  power,  if  they  think  fit,  of  calling  upon  me  for  an 
explanation ;  and  I  shall  be  rejoiced  if  they  will  afford  me  the 
opportunity  of  giving  it :  and,  that  they  may  not  be  disappointed, 
I  will  make  it  my  object  to  be  in  Court  ready  to  give  any  inf(ff- 
mation  which  may  be  called  for  by  them,  if  you  will  let  me  know 
[  *6^*  ]  the  day  on  which  it  is  *arranged  to  dispose  of  these  ruj^s."  The 
special  pleader  answered  that  he  felt  obliged,  though  reluctantlj, 
to  decline  making  an  affidavit :  he  expressed  his  conviction  that,  if 
the  truth  could  be  known,  no  objection  could  be  made  to  that 
which  took  place;  but  he  added  that,  although  he  was  not  engaged 
professionally  in  the  reference  after  the  case  closed  on  Ist  October, 
1844,  and  was  not  present,  or  acting,  on  the  Srd,  on  behalf 
of  the  prosecutors  or  their  attorney,  yet,  having  taken  part 
in  the  reference  as  advocate  before  and  on  the  Ist  October, 
he  was  advised  that  he  could  not,  consistently  with  professional 
etiquette,  make  any  statement  on  affidavit  connected  with  the 
case. 

Piatt,  C  C.  Jones,  Serjt.,  M.  Chambers  and  Hugh  HUl  now 
showed  cause  against  the  rules : 

The  conference  of  October  Srd  was  not  a  meeting,  but  an  interview 
merely  between  the  arbitrator  and  a  person  who  had  in  the  first 
instance  been  sent  for  by  him,  and  was  not  the  witness  (as  be  is 
termed  in  the  rule)  of  either  party.  The  arbitrator,  if  he  had  not 
called  in  Peirce,  must  probably  have  obtained  the  advice  of  some 
scientific  person  on  the  point  as  to  which  Peirce  was  consulted; 
and  it  would  have  made  no  difference  whether  such  person  bad 
been  previously  examined  or  not.  If  the  arbitrator  bad  taken  the 
advice  of  a  professional  friend  in  shaping  his  award,  no  one  could 
have  disputed  it  on  that  account.  A  person  appointed  as  referee  to 
fix  the  value  of  an  estate  ''may  make  use  of  the  judgment  of 
another  upon  whom  he  can  depend ;  and  the  valuation  of  that 
person  is  his,  if  he  chooses  to  adopt  it.*'    [They  cited  Emery  ^' 
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Wase  {i)f  Anderson   v.  Wallace  (2),  Atkinson  v.  Ah'aham  (3),   and       Dobson 
Biff  nail  v.  Gate  (4).]     Whatever  may  be  the  effect  of  the  alleged      GRovEg. 
irregularity,  it  cannot  vitiate  the  awards  altogether.     Mr.  Peirce's        [  645  ] 
affidavit  points  out  distinctly  the  subject  to  which  alone  the  enquiry 
of  October  3rd  was  directed,  namely,  the  manner  in  which,  after 
removal  of  the  embankment,  accommodation  might  be  given  to 
passengers  embarking  in  and   disembarking  from  ^steam  boats,       [  *646  ] 
or    using   row  boats  and  wherries,  without  prejudice  to  certain 
rights  of  waterway.     The  award  in  Dohson  v.  Groves,  so  far  as 
it  regards  that  point,  may  be  set  aside  for  excess  of  authority,  and 
the  rest  of  the  adjudication  stand :  Manser  v.  Hearer  (5). 

M.  D.  Hill  (with  whom  were   W.   H.   Watson,   Bodkin   and 
Badeley),  contra  : 

The  irregularity  was  so  great  that  it  vitiates  all  the  proceedings. 
The  arbitrator  did  wrong,  not  only  by  conferring  with  a  witness 
in  the  absence  of  the  parties,  but  by  allowing  a  person  to  be  present 
who  had  attended  him  as  advocate.  If  that  gentleman  was  still  an 
advocate,  the  impropriety  is  manifest:  if  he  was  not,  he  might 
now  make  an  affidavit.  In  Walker  v.  Frobisher{t}),  where  the 
arbitrator,  after  saying  that  he  would  examine  no  more  witnesses, 
heard  witnesses  on  the  side  of  one  party,  no  person  attending  for 
the  other.  Lord  Eldon  set  aside  the  award.  The  arbitrator  there 
made  affidavit  that  the  statements  of  these  witnesses  had  not  had 
the  least  weight  with  him ;  but  the  Lokd  Chancellor,  though  he 
gave  credit  to  the  statement,  and  admitted  the  respectability  of  the 
arbitrator,  said  that  he  had  ''been  surprised  into  a  conduct;  which 
upon  general  principles  must  be  fatal  to  the  award :  '*  and  that 
"a  Judge  must  not  take  upon  himself  to  say,  whether  evidence 
improperly  admitted  had  or  had  not  an  effect  upon  his  mind." 
And  in  the  later  case  of  Fetherstone  v.  Cooper  (7)  he  adhered  to 
that  decision.     (HiU  was  then  stopped  by  the  Court.) 

Lord  Dbnman,  Ch.  J. : 

An  important  principle  is  involved  in  this  application.     When 
the  rule  was  moved  *for,  no  imputation  was  cast  upon  the  motives       [  •647  ] 
of  the  arbitrator ;  but  the  facts  stated  threw  great  doubt  on  the 
validity  of  the  award.     It  has  been  ingeniously  argued  that  we 

(1)  7  E.  E.  109  (5  Ves.  846,  848).  (4)  58  E.  E.  o83  (2  Man.  &  G.  830). 
^Emtry  v.  Wase,  8  Ves.  505.  (5)  37  E.  E.  426  (3  B.  &  Ad.  295). 

(2)  3  CL  &  Fin.  26.  (6)  5  E.  B.  223  (6  Ves.  70). 

(3)  1  Bos.  &  P.  175.  (7)  9  Ves.  67. 
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DoBsoN  may  get  rid  of  the  difficulty  by  limiting  the  eflfect  of  the  objection 
Groves.  to  certain  points  only ;  but  I  think  that  cannot  be  done  in  the 
present  case.  It  is  clear  that  the  arbitrator  held  a  meeting  on  the 
3rd  of  October  for  the  purpose  of  making  up  his  mind  on  one  of 
the  subjects  referred  ;  and  a  gentleman  \7as  present  vfho  had  ackd 
as  advocate  in  a  former  stage  of  the  reference.  The  arbitrator  said 
that  nothing  which  passed  on  that  meeting  would  influence  hid 
decision :  but  I  think  that  no  information  ought  to  be  received 
at  all  under  such  circumstances,  unless  the  arbitrator  has  an 
express  power  reserved  for  that  purpose,  or  the  parties  agree  that 
he  shall  exercise  it.  The  proceeding  is  quite  different  from  that 
of  consulting  a  legal  friend  on  the  framing  of  the  award ;  that  is 
legitimate  :  but  here  the  conference  is  on  something  to  be  done  by 
the  consulting  party,  as  arbitrator,  on  the  matters  referred:  it 
turns  upon  a  point  in  the  cause  on  which  a  bias  may  be  given  to 
his  mind  without  the  possibility  of  its  being  removed.  The  onlj 
difficulty  arises  from  the  two  cases  in  the  Common  Pleas :  and  I 
will  say,  without  disguise,  that  I  would  rather  abide  by  the  principle 
which  Lord  Eldon  lays  down  in  Walker  v.  Frobisher  (i)  than  by 
those  decisions.  It  seems  that  in  Atkinson  v.  Abraham  (2)  the 
opinion  cited  before  us  was  not  felt  to  be  quite  satisfactory ;  for  the 
Lord  Chief  Justice  added  :  ''  Besides,  this  seems  a  matter  of  too 
little  consequence  to  be  opened  again."  I  think  that  on  this 
[  •fi*^  ]  subject  we  can  draw  no  line,  but  must  abide  by  the  *general 
principle,  and  oppose  all  attempts  to  explain  by  the  bearing  of 
particular  parcels  of  evidence  whether  the  enquiry  had,  or  by  any 
probability  might  have  had,  an  effect  upon  the  arbitrator's  decision. 
I  make  no  observation  on  the  want  of  evidence  from  the  gentleman 
who  attended  as  special  pleader ;  which  evidence  it  does  not  appear 
that  he  might  not  have  given.  When  once  the  case  is  brought 
within  the  general  principle  by  a  possibility  that  the  arbitrator's 
mind  may  have  been  biassed,  there  is  a  sufficient  objection.  It  is 
suggested  that  the  complaining  parties  waived  their  right  to  object 
by  not  protesting  before  the  award  was  made.  Where  an  irregu- 
larity takes  place  at  a  meeting  of  all  the  parties,  and  is  passed  over, 
that  observation  may  apply.  But,  where  a  party  wishing  to  be 
present  has  been  excluded  from  the  meeting,  the  opportunity  of 
setting  right  what  was  irregular  is  past.  The  mischief  was  done 
at  the  time,  and  cannot  be  removed, 

(1)  5  E.  R.  223  (6  Ves.    70).     See      Term  (January  29tli),  post,  p.  572. 
//*   re  Fltw8  and   MiddUtoUy    Hilary  (2)  1  Bo8.  &  P.  175. 
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Plait  then  suggested  that  the  present  decision  would,  at  least,       Dobson 
not  affect  the  award  upon  the  indictment.  Gboves. 

Lord  Denman,  Ch.  J. : 

We  cannot  make  any  distinction.     It  is  all  one  subject-matter. 

Williams  and  Coleridge,  J  J.  concurred  (i). 

Hides  absolute  (2). 


REG.  V.  The  COMMISSIONEES  of  STAMPS  and  TAXES. 

(6  Q.  B.  657—662.) 

By  an  instrument  purporting  to  be  the  will  of  S.  deceased,  the  whole  of 
S.'s  personalty,  amounting  in  the  net  to  12,748/.,  was  bequeathed  to  J.,  a 
stranger  in  blood,  who  was  made  executor.  J.  took  out  probate,  and  paid 
the  duty  of  10  per  cent,  on  the  whole  net.  Afterwards  T.,  the  next  of  kin 
to  S.,  disputed  the  wiU,  on  the  ground  that  S.  was  not  of  disposing  mind. 
J.  paid  6,000/.  to  T.,  and  consented  that  the  will  should  be  revoked,  and 
administration  taken  out  by  T.,  who,  in  consideration  thereof,  released  to 
J.  her  claim  on  the  12,748/.  T.,  from  her  nearness  in  blood,  was  liable  to 
a  duty  of  less  than  10  per  cent. 

Held  that,  under  the  Legacy  Duty  Act,  1796  (36  Geo.  III.  c.  52),  s.  37,  J. 
was  entitled  to  a  return  of  duty,  not  only  on  the  6,000/.,  but  also  on  the 
remaining  6,748/.,  and  that  the  duty  on  the  whole  12,748/.  was  to  be 
accounted  for  between  T.  and  the  Commissioners  of  Stamps,  as  duty  charged 
on  T.,  at  the  lower  rate. 

Kelly,  in  last  Term,  obtained' a  rule  calling  on  her  Majesty's 
Commissioners  of  Stamps  and  Taxes  to  show  cause  why  a 
mandamus  should  not  issue,  commanding  them  to  repay  to 
William  Jackson,  Lyon  Falkener  and  Joseph  Tredgett  the  sum  of 
1,274L  17«.  9d.,  out  of  any  monies  in  their  hands  arising  from  the 
duties  imposed  by  stat.  86  Geo.  III.  c.  52,  or  the  former  Acts 
therein  recited,  or  to  allow  that  sum  in  account  with  Katherine 
Mary  Tavener,  administratrix  of  John  Stracey  deceased,  and  to  deem 
the  same  payments  in  due  course  of  administration  by  her,  and  to 
pay  any  surplus  of  the  said  sum,  remaining  after  such  allowance, 
to  the  said  William  Jackson,  Lyon  Falkener  and  Joseph  Tredgett. 


(1)  Wightman,  J.  was  in  the  Bail 
Court. 

(2)  In  Hilarj'  Term,  January  Uth, 
IMo,  a  rule  was  obtained  calling  on 
the  defendant*  in  the  indictment  to 
5<how  cause  why  a  new  trial  should 
uot  be  had,  unless  they  would  consent 
that  this  prosecution  and  the  action, 
Ikthsfm  V.  Otovu,  should  be  referred  to 
another  arbitrator ;  and  why  the  costs 


of  the  first  trial  of  the  indictment 
should  not  abide  the  event  of  the 
second.  In  the  same  Term,  January 
31st,  the  rule  was  discharged,  the 
defendants  agreeing  and  undertaking 
to  be  bound  by  the  verdict  of  Guilty, 
as  if  the  same  had  been  adversely 
obtained.  In  Trinity  Term,  June 
12th,  1845,  the  defendants  received 
judgment. 


1844. 
Nitv.  23. 

[667] 


618  1844.     Q.  B.     6  Q.  B.  657—659.  [b-r. 

Hko.  By  the  affidavits  on  which  the  rule  was  obtained  the  following 

CoMMis-  facts  appeared.  On  Slst  July,  1839,  John  Stracey  died,  possesstd 
^Sta^ps!^*'  of  real  property  in  Cambridgeshire,  of  the  value  of  about  2,50(M. 
and  of  personal  property  to  the  amount  of  about  13,000/.  By  an 
instrument,  purporting  to  be  his  will,  all  his  real  and  personal 
property  was  given  and  bequeathed  to  Jackson,  Falkener  and 
Tredgett,  their  heirs,  executors  and  assigns :  and  the  three  were 
appointed  executors.  They  proved  the  will  in  the  PrerogatiTe 
Court  of  Canterbury,  swearing  the  personal  property  to  be  under 
14,000Z.  About  3rd  April,  1841,  they  carried  in  their  residuary 
[  ♦668  ]  account,  showing  a  net  *amount  of  personalty  of  12,748Z.  17*.  M.; 
and,  being  strangers  in  blood  to  the  deceased,  they  paid,  as  ten  per 
cent  (1)  on  this  residue,  1,274/.  lis,  9d.  to  the  Commissioners  of 
Stamps  and  Taxes.  Afterwards,  Henry  William  Wilson,  the  heir- 
at-law  of  John  Stracey,  brought  ejectment  against  Jackson, 
Falkener  and  Tredgett,  for  the  real  estate  of  the  deceased.  The 
action  was  tried  at  the  Cambridgeshire  Spring  Assizes,  1843;  when 
evidence  was  given,  on  the  part  of  the  plaintiff,  to  show  that  John 
Stracey  was  not  of  sound  mind  at  the  time  of  executing  the  alleged 
will ;  and  the  jury  thereupon  found  a  verdict  for  the  plaintiff.  A 
rule  nisi  for  a  new  trial  was  obtained  in  the  Easter  Term  following, 
on  points  unconnected  with  the  question  of  Stracey 's  state  of  mind; 
which  rule  had  been  since  abandoned.  In  March,  1843,  Katherine 
Mary  Tavener,  the  next  of  kin  to  Stracey,  caused  a  citation  to  be 
issued  out  of  the  Prerogative  Court  of  Canterbury  against  Jackson, 
Falkener  and  Tredgett,  calling  upon  them  to  bring  in  the  probate 
of  the  alleged  will,  and  to  show  cause  why  such  probate  should  not 
be  revoked  and  administration  granted  to  the  next  of  kin.  On  3rd 
June,  1843,  the  probate  was  revoked  by  the  Prerogative  Court; 
and,  on  9th  June,  1843,  administration  was  granted  to  £.  U. 
Tavener.  After  the  commencement  of  these  proceedings  by  K.  M. 
Tavener,  and  before  the  revocation  of  the  probata,  certain  agree- 
ments were  made  between  E.  M.  Tavener  and  her  husband,  and 
Jackson,  Falkener  and  Tredgett,  the  effect  of  which  was  that  the 
probate  should  be  revoked  and  K.  M.  Tavener  take  out  administra- 
tion, that  6,100/.  should  be  paid  by  Jackson,  Falkener  and  Tredgett 
[  ♦659  ]  to  *K.  M.  Tavener,  and  that  they  should  also  assign  to  her  all  the 
monies  paid  by  them  on  account  of  legacy  or  probate  duty;  and 
that  she  and  her  husband,  in  consideration  thereof,  should  acquit, 
release  and  discharge  Jackson,  Falkener  and  Tredgett  from  the 
(1)  Stat,  do  Geo.  lU.  c.  184,  Sched.  part  IIL 
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sam  of  12,748/.  17^.  9d.  returned  by  them  as  the  residuary  estate 
of  J.  Stracey ;  all  of  which  was  accordingly  done.  Wilson  also  gave 
up  his  claim  on  the  real  estate,  for  the  sum  of  2,850Z.  Afterwards, 
Jackson,  Falkener  and  Tredgett  applied  to  the  Commissioners  of 
Stamps  and  Taxes  for  a  return  of  the  1,274/.  lis.  9d. ;  but  the 
CommisBioners  refused  to  return  more  than  610/.,  being  ten  per 
cent,  on  the  6,100/.  paid  by  Jackson,  Falkener  and  Tredgett  to 
K.  M.  Tavener  (i). 


Reo. 

V. 

COMMIS- 

SIOKBRS  OF 

Stamps. 


(1)  Stat.  36  Geo.  HI.  c.  52,  s.  23, 
enacts   '*That  where  any  legacy,    or 
part  of  any  legacy,  or  residue  or  part 
of  residue,  whereon  any  duty  shall  be 
chargeable  by  this  Act,  shall  be  satis- 
fied otherwise  than    by    payment  of 
money  or  application  of  specific  effects 
for  that  purpose,  or  shall  be  released 
for     consideration,     or     compounded 
for    less   than    the  amount  or  value 
thereof,  then  and  in  such   case,  the 
duty  shall  be  charged    and  paid  in 
respect    of    such    legacy,   or  part  of 
legacy,  or  residue,  or  part  of  residue, 
according  to  the  amount  or  value  of 
the    property   taken    in    satisfaction 
thereof,  or  as  the  consideration    for 
release  thereof,  or  composition  for  the 
same:  provided  always,   that  if  any 
legacy  or  bequest  shall  be  made  in 
satisfaction  of  any    other  legacy,  or 
bequest,  or  title  to  any  residue,  or  part 
of  residue,    of   any    personal   estate 
remaining  unpaid,  the  duty  shall  not 
be  paid  on  both  subjects,    although 
both  may  be  chargeable  with  duty,  but 
shall  be  pcud  on  the  subject  yielding 
the  largest  duty." 

Sect.  34  enacts,  **That  if  at  any 
time  after  payment  of  duty  on  any 
legacy,  or  residue,  or  part  of  residue, 
of  the  personal  estate  of  any  person 
deceased,  any  debt  shall  be  recovered 
against  the  estate  of  such  deceased 
person,  or  any  loss  shall  happen,  by 
reason  whereof,  or  for  any  other  just 
cause,  any  legatee  or  other  person,  by 
whom  any  legacy  or  .part  of  legacy,  or 
any  residue  of  any  personal  estate 
bath  been  received  or  retained,  shall 
be  obliged  to  refund  the  same,  or  any 
part  thereof,  then  in  every  such  case 
it  sball  be  lawful  for  the  said  Com- 
Qussioners  of  Stamp  Duties,  and  they 


are  hereby  required,  on  due  proof 
made  on  oath  as  aforesaid,  to  their 
satisfaction,  of  the  amount  of  such 
sums  refunded,  and  that  by  reason 
thereof  there  hath  been  an  over  pay- 
ment of  duty,  to  settle  ♦and  adjust  the  [  •660,  n.  ] 
amount  of  such  over  payment,  and  to 
repa}'  the  same  out  of  the  money  in 
their  hands,  arising  from  the  duties  by 
this  Act  imposed,  or  to  allow  the  same 
in  future  payments  as  the  case  may 
permit  or  require." 

Sect  37  enacts,  **  That  if  the  autho- 
rity under  or  by  colour  of  which  any 
person  shall  have  administered  the 
estate  or  effects  of  any  person  deceased, 
or  any  part  thereof,  shall  be  void,  or 
be  repealed,  or  declared  void,  and  such 
person  shall,  before  the  avoidance, 
repeal,  or  declaration  of  avoidance, 
have  paid  any  duty  hereby  imposed, 
or  any  duty  imposed  by  any  of  the 
said  former  Acts,  which  shall  not  be 
allowed  to  such  person  out  of  the  estate 
or  effects  of  such  deceased  person,  by 
reason  that  the  same  duty  was  not 
really  due  or  payable,  the  money  paid 
for  such  duty  shall,  on  proof  thereof  to 
the  satisfaction  of  the  said  Commis- 
sioners of  Stamp  Duties,  be  repaid  to 
the  person  or  persons  who  shall  have 
paid  the  same,  or  his,  her,  or  their 
representatives,  by  the  said  Commis- 
sioners, out  of  any  monies  in  their 
hands  arising  from  the  duties  imposed 
by  this  Act,  or  the  said  former  Acts ; 
but  in  case  such  duty  ought  to  have 
been  paid  by  the  rightful  executor  or 
executors,  administrator  or  adminis- 
trators, of  such  deceased  person,  then 
and  in  such  case  the  payment  of 
such  duty  shall  be  valid  and  effectual 
notwithstanding?  such  avoidance, 
repeal,  or  declaration  of  avoidance  as 
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Reg.  Sir  F,  Thesiger^  Solicitor-General,  and  Crompton  now  showed 

CoMMis-  cause : 

STAMPS.  The  question  is,  whether  the  Commissioners  are  bound  to  take 

[  660  ]  the  whole  duty  from  the  administratrix,  or  are  entitled  to  keep  the 
duty  paid  by  the  parties  named  executors  on  so  much  as  they  have 
retained.  The  administratrix,  by  reason  of  her  consanguinity  (i), 
will  pay  less  than  10  per  cent.;  and  the  CommissionerB  are 
advised  that  the  utmost  that  can  be  contended  for  is,  that  the  daty 

[  *6()i  ]  paid  on  the  sum  actually  *handed  over  to  her  should  be  retomed 
to  the  parties  who  paid  it,  and  the  administratrix  charged  in  respect 
of  such  sum.  The  question  turns  upon  stat.  86  Geo.  III.  c.  5*2; 
and  the  only  sections  which  can  be  important  are  28,  84,  and  37. 
Now  sect.  37  is  not  applicable,  because  the  authority  under  which 
the  money  was  paid  to  the  Commissioners  is  not  avoided :  it  was 
paid  under  the  will ;  the  probate  is  revoked ;  but  that  does  not 
avoid  the  will.  The  Commissioners  have  treated  this  as  either  a 
release  or  composition  under  sect.  28,  or  a  refunding  under  sect.  34; 
and  it  is  very  doubtful  whether  they  did  not  give  up  too  mneb 
in  doing  so.  But,  admitting  that,  upon  a  liberal  construction,  the 
case  might  be  brought  within  the  equity  of  either  of  those  sections,  the 
claim  for  repayment  can  be  applicable  only  so  far  as  the  composi- 
tion or  refunding  has  taken  place.  As  to  what  the  parties  named 
in  the  will  retain,  they  clearly  cannot  contend  that  the  will  is  void ; 
for  that  would  be  setting  up  their  own  wrong.  And  legatees, 
strangers  in  blood,  might  always  defraud  the  revenue,  by  allowing 
a  near  relative  to  set  aside  the  will  upon  terms  and  take  oat 
administration,  and  then  insisting  that  the  whole  duty  was  to  be 
charged  only  as  against  the  party  taking  out  administration. 

Kelly  (with  whom  was  Gunning),  contra  t 

The  case  is  within  the  thirty-seventh  section.  The  parties  paid 
as  executors ;  their  authority  as  executors  is  avoided  by  the 
revocation  of  the  probate  and  the  grant  of  administration  to  the 

aforesaid ;  and  no  such  person  shall,  the  due  course  of  administTation.  as 

by  reason  of  the  avoidance,  repeal,  or  fully  and  effectuaUy  as  if  each  ptt- 

declaration  of  avoidance  of  such  autho-  ments  had    been    made   by  rigbtful 

rity,  be  sued,  molested,  or  troubled  for  executors  or  administrators ;  any  law, 

or  in  respect  of  such  payment ;  but  all  usage,    or    custom,   to    the  contrarr 

such  payments,  in  respect  of  the  said  notwithstanding." 

duty,  shall  be  allowed  in  account  with  (1)  In  the  ecclesiastical  proceedings, 

such  rightful  executor  or  executors,  she  was  styled  cousin  german,  ooce 

administrator  or  administrators,  and  removed,  of  Stracey. 
the  same  shall  be  deemed  payments  in 
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next  of  kin.     The  sum  which  they  retain  is  not  held  by  them         Rbo. 
under  the  will:    ik  was  the  property  of   the  next  of   kin,  who,      commis- 
however,  choose  to  give  up  so  much  rather  than  incur  the  risk  and    ^  sIJ'/mps?'^ 
expense  of  litigation.     ♦It  is  either  a  gift,  or  the  price  paid  for  the       [  •662  ] 
compromise :   but  on  neither  view  can  the  parties  who  now  hold  it 
be  liable  upon  it  as  for  a  legacy.    On  the  other  hand,  the  adminis- 
tratrix must  pay,  not  only  on  the  sum  which  she  has  retained,  but 
on  all  the  net  estate,  including  that  which  she  has  allowed  the 
other  parties  to  retain.    A  balance  therefore  is  due  from  the 
Commissioners,  on  account  of  the  difference  of  duties;   which  they 
may  satisfy  by  any  of  the  modes  suggested  in  this  rule.     It  is  true 
that,  if  such  an  arrangement  were  fraudulent  or  collusive,   the 
claim  would  not  be  allowed  :  but  that  is  not  suggested ;  and  indeed 
the  facts  negative  such  a  supposition.     If  there  were  any  doubt, 
that  construction  would  be  least  favoured  which  imposes  a  tax  on 
the  subject.     (He  was  then  stopped  by  the  Court.) 

Per  Curiam  (i): 

We  think  the  case  is  within  sect.  87.     Probably  it  will  not  be 
necessary  to  make  the  rule  absolute. 

The  Solicitor-General  assented. 


IN  THE   EXCHEQUER  CHAMBER 


(Error  from  the  Queen's  Bench.) 
REG.   V.   The  GOVERNORS   op  the   DARLINGTON  i844. 

FREE   GRAMMAR   SCHOOL  (2).  :^J^l6; 


(6  Q.  B.  682—719;  S.  C.  14  L.  J.  Q.  B.  67.) 

Queen  Elizabeth,  by  charter,  founded  and  endowed  a  grammar  school  at 
D.,  and  incorporated  certain  persons  and  their  successors  as  governors,  and 
granted  to  them,  for  ever,  full  power  and  authority  from  time  to  time  of 
electing,  nominating  and  appointing  a  master  and  usher  of  the  said 
school  so  often  as  to  them  and  their  successors,  or  the  major  part  of  them, 
occasion  them  moving  thereto,  should  appear,  and  of  removing  the  same 
master  or  usher  from  the  said  school,  according  to  their  sound  discretion, 
and  of  placing  or  appointing  other  or  others  more  fit  in  their  stead  or  steads. 

Held  by  the  Court  of  Queen's  Bench,  and  by  the  Court  of  Exchequer 
Chamber,  affirming  their  judgment,  that,  by  the  terms  of  the  charter,  the 

(1)  LordDEKMAN,Ch.  J.,  Williams  School  (1874)  L.  E.  18  Eq.  28,  72,  43 
and  Coleridge,  JJ.  L.  J.  Ch.  834 ;  Ahergavtnny  v.  Bishop 

(2)  Cited,  Wildtt  v.  Russdl  (1866)  o/£;on<ia/(1887)  20Q.B.  D.460,  473; 
L.  R.  1  C.  P.  722,  744,  35  L.  J.  M.  C.  Guest  Dean  v.  BeniieU  (1870)  L.  E.  6 
241 ;  Uayman  v.  Oovernora  of  Riighy  Ch.  489,  490,  40  L.  J.  Ch.  452.— A.  C. 
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governors  might  in  their  discretion  remove  a  master  without  sammoojs  or 
hearing,  and  although  no  charge  against  him  had  been  exhibited  to  th>^m. 

The  governors  were  empowered  by  the  charter  to  make  bye-lawa,  and.  in 
1748,  they  enacted  a  bye-law,  requiring  certain  qualifications  in  the 
future  masters,  and  ordaining  (for  the  encouragement  of  well-qtmlificd 
peraons  to  accept  the  office)  that  no  master  should  thereafter  be  dispbced. 
removed  or  removeable  from  the  office  unless  some  sufficient  caxl^  nf 
complaint  should  be  exhibited  in  writing  against  such  master,  and  agced 
by  tJie  governors  or  their  successors,  and  the  same  cause  of  compLaiiit  be 
first  allowed  of  and  declared  by  them  to  be  a  sufficient  cause. 

Held  by  both  Courts  that  the  governors  had  no  right  thus  to  limit  tbe 
discretion  given  by  the  charter,  and  that  the  bye-law  was  void. 

To  a  mandamm  requiring  the  governors  to  restore  a  master  whom  tbey 
had  dismissed,  and  alleging  that  he  had  always  behaved  himself  well  l:c., 
the  governors  made  i*etum,  stating  the  charter,  and  averring  that  tk 
prosecutor  did  not  always  behave  himself  well  &c.,  and  that  they  receiTed 
complaints  from  parents  of  the  scholars,  namely  from  A.  B.  and  C.  D..  ^f 
the  prosecutor's  misconduct  and  inattention,  and  particularly  that  &c. 
(specifying  complaints  made  by  A.  B.  of  particular  acts  of  miseooduct' : 
that  the  governors  gave  the  prosecutor  notice  of  the  complaints,  and  c«ll€d 
upon  him  to  answer,  which  (after  having  reasonable  time  and  opportimitr' 
he  failed  to  do  ;  and  that  the  govemors,  being  satisfied  of  the  tnith  of  tbe 
charges,  in  the  exercise  of  their  best  discretion,  and  deeming  the  prosecxitor 
an  unfit  person  to  be  master,  discharged  him.  Prosecutor  took  ser^nl 
traverses,  denying  that  he  had  committed  the  acts  charged,  or  that  he  had 
reasonable  time  &c.  to  answer.  He  also  pleaded  the  above  bye-lav.  and 
that  no  sufficient  cause  of  complaint,  exhibited  in  writing,  was,  before  hi^ 
dismissal,  allowed  according  to  the  said  law.  The  governors  joined  isewon 
the  traverses,  and  replied  to  the  plea,  stating  acts  of  misconduct  nodce 
thereof  to  the  governors,  complaint  in  writing  exhibited  by  them  settins: 
forth  the  causes,  which  were  sufficient  for  dismissal,  delivery  of  the  written 
complaint  to  prosecutor,  omission  by  him  to  answer  though  he  had 
reasonable  time  and  opportunity,  allowance  of  the  charges  by  thegoveniar?, 
and  dismissal  thereon.  Hejoinder,  denying  that  a  complaint  in  writis^. 
stating  sufficient  cause,  was  delivered  to  prosecutor,  or  allowed  by  tbe 
governors.     Issue  thereon. 

A  verdict  being  found  for  the  Crown  on  all  the  issues,  the  Court  cl 
Queen's  Bench  gave  judgment  for  the  defendants  non  obstante  t^trtdidi. 

Held  by  the  Court  of  Exchequer  Chamber  that,  under  stat  9  Ann.  c  20. 
s.  2  (1)  (and  consequently  under  stat.  1  WilL  IV.  c.  21,  s.  3  (3) ),  judgment  «•« 
obstante  veredicto  may  be  given  for  the  party  making  return  to  a  mandavt\*Lu 
and  that  it  was  rightly  given  here. 

QuoBre,  by  the  Court  of  Exchequer  Chamber,  whether,  in  other  ca»es 
tban  that  of  mandamus,  judgment  non  obstante  veredicto  may  be  given  for  a 
defendant  as  well  as  for  a  plaintiff.     Semble,  per  Parks,  B.,  that  it  mar. 

Makdamus,  directed  to  the  Governors  of  the  Free  Grammar 
School  of  Queen  Elizabeth  within  the  town  or  village  of 
Darlington,  in  the  county  palatine  *of  Durham.  The  writ 
recited,  in  the  usual  form,  that  George  Wray,  clerk,  **  was  duly 
qualified  for,  and  duly  elected,  nominated,  appointed,  licensel* 
allowed  and  admitted  to  and  into  the  place  and  office  of  uj^j^r 


(1)  Hep.  46  &  47  Vict.  c.  49,  s.  3. 


(2)  Kep,  S.  L.  R  Act,  1S91. 
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master  or  pedagogue  of  the  said  grammar  school,  created,  founded        Kbg. 
and  established  under  and  by  virtue  of  certain  letters  patent "  of    governors 
Queen  Elizabeth,  "  for  the  education  and  instruction  of  youth,  in  ton^s^hoou 
which  said  place  and  office  he  the  said  G.  Wray  always  behaved  and 
governed  himself  well  and  according  to  the  statutes  and  ordinances 
made  for  the  management,  ordering,  direction  and  government  of 
the  upper  master  or  pedagogue  for  the  time  being  at  such  school, 
to  wit  at "  &c.     "  Yet  that  you,  the  said  Governors  of  the  said  Free 
Grammar  School,  without  any  reasonable  cause,  and  contrary  to  the 
said  letters  patent,  statutes  and  ordinances,  have  unjustly  removed 
the  said  G.  Wray  from  the  said  place  and  office  of  upper  master  or 
pedagogue  of  the  said  school,  in  contempt "  &c.     The  writ  then 
commanded  the  governors  immediately  to  restore  the  said  George 
Wray  to  the  said  place  &c.,  or  show  cause  to  the  contrary. 

Beturn.  That  the  said  school  was  founded  by  letters  patent  of 
Queen  Elizabeth  (15th  June,  5  Eliz.)i  by  which  her  Majesty  granted 
that  from  thenceforth  there  should  be  a  grammar  school  in  the 
village  of  Darlington  aforesaid,  which  should  be  called  the  Free 
Grammar  School  of  Queen  Elizabeth,  for  the  education,  institution 
and  instruction  of  youth  in  grammar,  to  continue  for  ever,  and  the 
said  school  constantly  of  one  master  or  pedagogue,  and  one  usher 
or  sub-pedagogue,  to  continue  and  *be,  she  did  set  up,  ordain,  [  *684  ] 
create,  found  and  establish;  and,  that  her  intention  aforesaid 
might  be  better  enforced  and  take  effect,  and  that  the  lands, 
revenues,  and  other  things  for  the  support  of  the  said  school 
afterwards  granted,  assigned  and  appointed  might  the  better  be 
governed  for  the  establishment  of  the  said  school,  she  did  will 
and  ordain  that  the  four  wardens  of  Darlington,  for  the  time  being, 
should  be,  and  be  called,  Governors  of  the  said  Free  Grammar 
School,  and  of  the  possessions,  revenues  and  goods  of  the  said 
school;  and  she  appointed  the  then  wardens  to  be  the  then  present 
governors,  and  incorporated  them  and  their  successors  by  the  name 
of  the  Governors  of  the  Free  Grammar  School  of  Queen  Elizabeth 
within  the  town  of  Darlington  in  the  county  palatine  of  Durham ; 
and  did  give  and  grant,  to  them  and  their  successors,  '*  that  they, 
the  same  governors  and  their  successors,  and  the  major  part  of 
them,  for  the  time  being,  might  have,  and  for  ever  thereafter 
should  have,  full  power  and  authority,  from  time  to  time,  of 
electing,  nominating  and  appointing  a  master  and  usher  of  the 
i^aid  free  school  aforesaid  so  often  as  to  them  and  their  successors, 
or  the  major  part  of  them,  occasion  them  moving  thereto,  should 
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Bbo.  appear,  and  of  removing  the  same  master  or  usher,  or  either  of 
Governors  them,  from  the  said  school,  according  to  their  sound  discretion,  and 
TON^BcHoou  ^*  placing  or  appointing  other  or  others  more  fit  in  their  stead  or 
steads,  and  of  performing  and  doing  all  other  things  which  to  the 
said  free  school  relative  to  the  teaching  therein  should  be  neeess&rr 
and  expedient."  Of  which  letters  patent  (notice  to  Wray  before  his 
alleged  misconduct).  And  the  governors  certified  "that,  althoQ;:h 
true  it  is  that  the  within  named  G.  Wray,  after  the  making  of  the 

[  *685  ]  aaid  letters  *patent  and  before  the  coming  of  the  within  writ  to 
them  the  said  governors,  to  wit  a.d.  1836,  was  elected/'  &c.  ''and 
admitted  to  and  into  the  place  and  office  of  upper  master  or  peda- 
gogue of  the  within  mentioned  grammar  school,  and  so  continued 
until  he  was  removed  by  us  the  said  governors  as  hereinafter  se*. 
forth,  yet  that  the  said  G.  Wray  did  not  always  behave  or  conduet 
himself  well  as  such  upper  master  or  pedagogue  of  the  said  schoDl 
as  within  mentioned,  and  that  they,  the  said  governors,  after  the 
said  G.  Wray  was  so  elected,  appointed  and  admitted  upper  master 
or  pedagogue  of  the  said  school,  and  before  his  removal  as  herein- 
after mentioned,  and  whilst  he  held  the  office  of  such  upper  master 
or  pedagogue,  to  wit  on  1st  January,  a.d.  1840,  and  on  divers  other 
days  and  times  between  that  day  and  the  time  when  he  was  &o 
removed  from  the  said  office  as  hereinafter  mentioned,  received 
from  divers  parents  of  divers  free  scholars  of  the  said  school  and 
inhabitants  of  Darlington  aforesaid,  namely "  (mentioning  one 
Mary  Smith  and  other  persons  by  name),  ''  divers  complaints  of 
the  misconduct  and  inattention  of  the  said  G.  Wray  as  such  up^^er 
master  or  pedagogue  of  the  said  school,  and  particularly  that  the 
said  G.  W.,  whilst  he  was  such  master  or  pedagogue,  on  various 
occasions  absented  himself  from,  and  neglected  to  attend  at,  the 
said  school  during  the  school  hours,  contrary  to  his  duty  "  4cc., 
"and  to  the  prejudice  of  the  scholars"  &c.  And  the  governors 
further  said  ''  that  the  said  Mary  Smith  in  particular  on  the  several 
occasions  aforesaid  complained  to  the  said  governors,  and  charged 
against  the  said  G.  Wray,  as  such  master  aforesaid,  that  the  said 
G.  Wray,  whilst  he  was  such  master "  &c.,  did,  on  &c.,  under 

[  *686  ]  colour  of  his  authority  as  such  master,  and  *of  his  said  office, 
inflict  unreasonably  severe  corporal  punishment  on  T.  S.,  son  of  tn«* 
said  Mary,  then  being  an  infant  scholar  of  the  said  school,  contrary 
to  the  duty  &c. ;  and  that  G.  Wray,  while  master  &c.,  wrongful!} 
and  under  colour  of  his  said  authority,  on  various  occasions 
demanded,  exacted  and  received  divers  sums  of  money,  namely  2»- 
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and  2s.  from  W.  S.  and  the  said  T.  S.  sons  of  the  said  Mary,  then         Reg. 
being  respectively  scholars  of  the  said  school ;  and  that  G.  W.,    governors 
under  colour  of  his  said  oflBce  &c.,  wrongfully  and  contrary  to  his  ^qj/school 
duty,  on  other  occasions  demanded  and  attempted  to  exact  and 
receive  divers  other  sums  of  money,  to  wit  9s.  and  11.  Is.  from 
the  said  M.  S.  as  parent  of  the  said  W.  S.  and  T.  S.,  then  being 
respectively  scholars  &e.     Whereupon  we  the  said  &c.  (naming 
the  defendants),  ''  then  being  wardens  of  the  church  of  Darlington 
aforesaid,  and  governors  of  the  said  school,  having  afterwards,  to 
wit  on  16th  November,  1840,  given  notice  of  the  same  complaints 
and  charges  of  the  said  Mary  Smith  to  the  said  G.  Wray,  and 
having  then  called  upon  the  said  G.  Wray  to  answer  the  said  com- 
plaints and  charges  of  the  said  M.  Smith,  and  the  said  G.  Wray 
having  had  reasonable  time  and  opportunity  in  that  behalf,  but 
having  notwithstanding  failed  so  to  do,  and  we  the  said  governors 
having  ascertained  and  being  satisfied  of  the  truth  of  the  said  com- 
plaints and  charges,  and  that  the  said  G.  Wray  was  guilty  of  the 
said  several  offences  and  misconduct  so  charged  upon  him  as  afore- 
said, in  the  exercise  of  our  best  discretion,  and  deeming  the  said 
G.  Wray  to  be  an  unfit  and  improper  person  to  fill  the  said  office 
of  upper  master  or  pedagogue  of  the  said  school,  before  the  coming 
of  the  said  writ  to  us,  namely,  on  20th  November,  a.d.  1840,  *by      [  •^87  ] 
an  instrument  in  writing  under  our  respective  hands  and  sealed 
with  the  common  seal  of  the  governors  of  the  said  school,  did,  by 
virtue  and  in  pursuance  of  the  said  letters  patent,  remove,  discharge 
and  displace  the  said  G.  Wray  from  the  said  office  and  place  of 
upper  master  or  pedagogue  of  the  said  school,  as  it  was  lawful  and 
right  for  us  so  to  do  for  the  cause  aforesaid :  which  is  the  removal 
of  the  said  G.  Wray  in  the  said  writ  mentioned."     Verification. 
"Wherefore  we  humbly  pray  your  Majesty  if   we  ought  to   be 
compelled  to  restore  "  &c. 

The  prosecutor,  by  force  of  the  statute  &c.  (i),  tendered  several 
traverses;  viz.,  1.  That  he  did  not,  while  he  was  such  master, 
absent  himself  &c.,  in  manner  and  form  &c.  2.  That  he  did  not 
inflict  unreasonably  severe  corporal  punishment  on  Thomas  Smith, 
the  son  &c.,  in  manner  &c.  3.  That  he  did  not  wrongfully  &c. 
'lemand  &c.  from  the  said  sons  of  Mary  Smith,  or  either  of  them, 
in  manner  &c.  4.  That  he  did  not  under  colour  &c.  demand  &c. 
from  the  said  Mary  Smith,  in  manner  &c.  6.  "  That  prior  to  his 
i^aid  removal  he  did  not  have,  nor  was  allowed,  reasonable  time  or 
(1)1  Will.  ly.  c.  21,  8.  3  [repealed,  see  note,  p.  522  above]. 
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Rbo.        opportanity  to  answer  the  said  complaints  and  charges  or  either  of 
GovBKNOBs    them."     Issues  were  joined  on  the   traverses  respectively.    He 

OP  i^ARLiNQ-  further  pleaded  as  follows. 
TON  School.  ^ 

6.  **  And,  for  plea  to  the  said  return,  and  by  force  of  the  saiii 

statute,  the  said  G.  Wray  says  that,  in  and  by  the  said  letter- 
patent  of  her  said  Majesty  Queen  Elizabeth,  her  said  Majesty  dil 
also  will,  grant,  enjoin  and  declare  that  the  said  governors  and 
their  successors,  with  the  assent  of  the  Earl  of  Westmoreland  and 
Bishop  of  Durham  for  the  time  being,  from  time  to  time  should 

[  *688  ]  *make,  or  cause  and  procure  to  be  made,  good,  fit  and  ^lutarr 
statutes,  decrees  and  orders  in  writing  touching  and  concerning  the 
management,  order,  government  and  direction  of  the  master,  usher 
and  scholars  of  the  free  school  aforesaid,  and  each  of  them,  for  the 
time  being,  and  of  the  stipend  and  salary  of  the  said  master  and 
usher,  and  touching  and  concerning  all  other  matters  whatsoever 
to  the  said  free  school  and  the  order,  government,  preservation  and 
disposition  of  the  rents,  revenues  and  goods  thereof  appointed  for 
the  maintenance  of  the  said  school ;  which  said  statutes,  decrees 
and  orders  so  made  her  said  Majesty  did  thereby  will,  grant  &iii 
command  should  be  inviolably  observed  from  time  to  time  for  ever 
thereafter.  And  afterwards,  to  wit  on  28rd  February,  a.d.  ITiS. 
in  and  by  a  certain  instrument  in  writing  bearing  date  a  certain 
day"  &c.,  "to  wit  the  3rd  day  of  February  in  the  year  last  afore- 
said, and  signed,  sealed  and  duly  executed  by  the  persons  herein- 
after mentioned  as  the  major  part  of  the  said  governors  for  tbe 
time  being,  by  whom  the  common  and  body  corporate  seal  of  the 
said  school  was  duly  aflBxed  thereunto,  reciting  that  since  ibe 
granting  of  the  said  letters  patent  no  statutes,  ordinance  or 
decrees  in  writing  had  at  any  time  been  made  by  the  said  govemoi^ 
of  the  said  school,  whereby  the  good  intent  of  the  founding  thereof 
had  in  many  instances  been  greatly  obstructed,  and  freqnent 
unhappy  divisions  and  contentions  had  arisen  about  the  placing 
and  displacing  of  proper  masters  in  the  said  school,  certain  person? 
therein  named,  to  wit  Edward  Lewson,  Robert  Turner  and  E'beit 
Bobinson,  being,  and  therein  described  as,  the  major  part  of  the 
four  governors  of  the  said  school  for  the  time  being,  did  then  and 

[  •689  ]  thereby,  *by  and  with  the  assent  and  consent  of  the  right  ReverenJ" 
&c.  "  Edward,  then  Lord  Bishop  of  Durham,  testified  under  hit 
episcopal  seal  thereunto  affixed,  the  title  of  the  Earl  of  Westmon- 
land,  named  in  the  said  letters  patent,  being  at  that  time,  that  i^ 
to  say  at  the  time  of  the  making  of  the  said  instrument,  eiai  (^'* 
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make,  constitute,  decree  and  ordain  the  several  good  and  salutary         Reg. 
statutes,  constitutions,  decrees  and   ordinances    thereinafter  and    governors 
hereinafter  mentioned,  of  and  concerning  (amongst  other  things)   t^^ho^^^' 
the  ordering,  governing  and  direction   of  the  upper  master  and 
nnder  master  and  scholars  of  the  said  school,  and  every  of  them, 
to  be  faithfully  and  inviolably  kept  and  observed  by  them   and 
their  successors,   and   all  and   every   other  person   and   persons 
having  any  concern  in  the  premises  from  time  to  time  for  ever, 
according  to  the  true  intent  and  meaning  of  the  said  letters  patent  : 
that  is  to  say,  concerning  the  electing,  appointing,  continuing  and 
removing  of  an  upper  master  or  under  master  of  the  said  school, 
they  did  decree,  ordain,  constitute  and  declare  as  follows,  that  is  to 
say :  That  no  man  should  thereafter  be  elected  or  appointed  upper 
master  of  the  said  free  school  except  he  should  be  of  the  full  age 
of  t^venty-four  years  at  the  least,  and  a  person  of  sound  learning, 
sober  and  exemplary  life  and  conversation,  good  morals,  and  duly 
qualified  to  teach  and  instruct  youth  in  the  elements  of  grammar 
and  the  Latin  tongue,  and  also  for  the  right  understanding  of  God's 
true  religion :  And  also  except,  before  he  enter  into  or  execute  the 
said  office  of  upper  master,  he  should  be  duly  licensed  and  allowed 
by  the  Bishop  of  Durham  for  the  time  being  or  his  ordinary,  and 
make  and  subscribe  the  declaration,  and  take  the  oaths  by  law 
required  in  *this  behalf."    And,  for  the  encouraging  of  the  students       [  •090  ] 
of  Oxford  and  Cambridge,  and  promoting  of  sound  learning  in  the 
school,  they  decreed  and  ordained  that  a  due  preference  and  regard 
should  be  given   to  any  graduate  student  in  either  of  the   said 
universities  who  should  thereafter  offer  himself  a  candidate  for  the 
place  of  upper  master  whenever  it  should  be  declared  vacant,  pro- 
vided he  should  produce  proper  and  satisfactory  testimonials  of  his 
morals  and  abilities  from  the  college  or  society  to  which  he  does  or  did 
belong.    "And,  for  the  further  encouragement  and  inducing  of  such 
graduates,  or  other  persons  of  known  abilities  and  sound  learning  in 
the  Latin  tongue,  to  accept  of  and  undertake  the  duty  and  office 
of  upper  master  of  the  said  free  grammar  school,  they  did  thereby 
decree,  ordain,  constitute  and  declare  that  no  upper  master  elected 
or  appointed,  or  to  be  elected  or  appointed,  and  duly  licensed  and 
approved  of  in  manner  aforesaid,  and  who  should  be  in  the  actual  pos- 
session and  exercise  of  the  said  office  of  upper  master  of  the  said  free 
school,  should  at  any  time  or  times  thereafter  be  displaced,  removed 
or  removable  by  them  or  their  successors  from  the  said  office  of  upper 
master  of  the  said  free  school  unless  some  good  and  sufficient  cause 
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Rbo.        of  complaint  or  misbehavionr  shoald  be  exhibited  in  writing  against 

GoYBKKOBs    Buch  Upper  master,  and  signed  by  them  or  their  successors,  and  the 

^^^^^it^iT?'  same  cause  of  complaint  be  first  allowed  of  and  declared  by  them 
TON  School.  *  ^ 

or  their  successors  for  the  time  being  to  be  a  sufficient  cause  to 
displace  or  remove  such  upper  master,  and  not  otherwise.**  At^*- 
ment,  that,  although  the  said  statutes,  decrees  and  ordinances 
thereby  became,  and  were  at  the  time  of  6.  Wray's  removal,  and 

[  *<>9i  ]  are,  in  full  force  and  effect,  and  although  he  had  *been  and  was  dalj 
qualified,  elected,  appointed,  licensed  and  approved  of  in  manner  in 
the  said  decrees  &c.  mentioned  and  required  in  that  behalf,  and, 
before  and  at  the  time  of  such  removal,  had  been  and  was  in  the 
actual  possession  and  exercise  of  the  said  office,  ''  yet  no  good  and 
sufficient  cause  of  complaint  or  misbehaviour  being  the  same  cause 
of  complaint  exhibited  in  writing  against  the  said  G.  Wray  as  sach 
upper  master,  and  signed  by  the  governors  of  the  said  school  for 
the  time  being,  that  is  to  say,  the  said  persons  making  the  said 
return,  was  first,  that  is  to  say  before  the  removal  and  displacing 
of  the  said  G.  Wray  as  aforesaid,  allowed  of  and  declared  by  them 
to  be  a  sufficient  cause  to  displace  or  remove  the  said  6.  Wraj 
from  his  said  office,  according  to  the  true  tenor  and  effect  of  the 
said  statutes,  decrees  and  orders."  Verification,  and  prayer  of 
judgment  and  a  peremptory  writ. 

Beplication  (protesting  that  the  plea  is  insufficient  in  law).  That, 
before  the  said  removal  and  displacing  of  G.  Wray,  and  whilst  he 
was  such  master  &c.,  to  wit  on  &c.,  he  the  said  G.  Wray,  under 
colour  of  his  said  office  and  his  authority  as  such  master,  did 
inflict  improper  and  unreasonably  severe  corporal  punishment  in 
and  upon  one  Thomas  Smith  the  younger,  then  being  an  infant 
scholar  of  and  at  the  said  school  at  Darlington  aforesaid,  contran 
to  the  duty  of  the  G.  Wray,  as  such  master,  and  contrary  to  the 
rules  and  regulations  then  in  force  for  the  government,  manage- 
ment and  direction  of  the  said  school  and  the  master  thereof. 
And  that,  before  the  removal  &c.,  and  whilst  he  was  such  master 
&c.,  to  wit  on  &c.,  he  the  said  G.  Wray,  under  colour  &c.  (as 
before),  wrongfully  and  unlawfully  demanded  and  attempted  wrong- 

[  •692  ;  fully  to  exact  and  receive  from  one  Mary  ♦Smith,  then  being  the 
wife  of  Thomas  Smith  the  elder,  and  mother  of  the  said  Thomas 
Smith  the  younger,  who  was  then  a  scholar  of  and  at  the  said 
school,  a  certain  sum  of  money,  to  wit  one  guinea,  contrary  to  the 
duty  &c.,  and  contrary  to  the  rules  &c.  ''  And  the  said  governors 
further  say  that  they  the  said  governors,  having  then  had  notice  of 
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lie  premises,  and  complaint  thereof  having  been  made  to  them  by         Reo. 
;he  said  Mary  8mitb,  afterwards,  and  before  the  said  removal "  &c.,    governors 
tO    wit  on  &c.,  "exhibited  a  complaint  in  writing,  signed  by  the  jon^school. 
said  governors  respectively,  of  and  concerning  and  setting  forth  the 
&aid  several  causes  of  complaint  against  the  said  G.  Wray  in  this 
plea  above  mentioned,  and  then  caused  the  same  complaint  in 
writing,  so  signed  as  aforesaid,  to  be  delivered  to  the  said  G.  Wray  ; 
which  causes  of  complaint  were,  and  each  of  them  was,  good  and 
sufficient  cause  for  removing  and  displacing  the  said  G.  Wray  from 
his  said  office  of  master  of  the  said  school.    And  the  said  governors 
further  say  that,  the  said  G.  Wray  having  failed  to  answer  or 
defend  himself  against  the  said  complaint  and  charges,  although 
he  had  reasonable  time  and  opportunity  so  to  do,  they  the  said 
governors  afterwards,  and  before  the  said  removal"  &c.,  "  to  wit 
on"  &c.,  **did  allow  of  and  declare  the  said   several   causes  of 
complaint    hereinbefore    mentioned,    and    each    of    them,   to   be 
sufficient  cause  to  displace  and  remove  the  said  G.  Wray  from  his 
said  office  of  master  of  the  said  school,  and  did  thereupon  after- 
wards, to  wit  on "  &c.,  "  remove  and  displace  the  said  G.  Wray 
from  his  said  office,  in  manner  and  form  as  in  the  said  return  of 
the  said  governors  to  the  said  writ  of  mandamus  is  alleged,  and  as 
it  was  lawful  and  right  for  them  to  do  for  the  cause  aforesaid. 
Verification,  and  *prayer  of  judgment  if  a  peremptory  mandamus       [  ^eds  ] 
ought  to  be  awarded. 

Eejoinder.  That  no  complaint  in  writing,  signed  by  the  said 
governors  respectively,  and  setting  forth  good  and  sufficient  cause 
or  causes  of  complaint,  as  in  the  said  replication  mentioned,  was 
delivered  to  him  the  said  G.  Wray ;  and  that  the  said  governors 
did  not,  before  the  said  removal,  allow  of  and  declare  the  same 
complaint  or  causes  of  complaint  or  either  of  them,  so  signed  and 
exhibited  as  aforesaid,  to  be  sufficient  cause  to  displace  and  remove 
bim  the  said  G.  Wray,  in  manner  and  form  "  &c.  Conclusion  to 
the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Durham  Summer 

Assizes,  1842,  a  verdict  was  found  for  the  Crown  on  all  the  issues. 

In  Michaelmas   Term,  1842,   Wortley   obtained  a  rule  nisi  for 

arresting  the  judgment,  or  for  entering  a  verdict  for  the  defendants 

non  obstante  veredicto  (l). 

(1)  He  moved  also  for  a  new  trial,      necessary  to  report  the  case  as  to  this 
on  the  ground  of  misdirection,  but  the      point. 
CouBT  refused  a  rule.  It  is  not  thought 
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Rbo.  In  Hilary  Term,  1848  (i),  Dundas,  Hayward  and  PaMey  shoved 

QovEBNOBs    cause :  and  WorUey  and  Joseph  Addison  supported  the  rule.    It  is 

^ON^^H^OL^  considered  sufficient  to  refer  to  the  judgment,  and  to  the  arguments 

and  judgment  in  the  Court  of  Error.    Besides  several  auihoriti^, 

afterwards  cited  in  the  Court  of  Error,  and  mentioned  in  the  report 

of  the  argument  there,  the  following  were  referred  to.     Tkemas  v. 

Howel  (2)  ;  Peyton  v.  Bury  (3) ;  AUlabie  v.  Rice  (4) ;  Earl  Mouniague 

V.  Earl  of  Bath  (5) ;    Rex  v.  Hughes  (6)  ;    The  Case  of  StUUmi 

[  •694  ]       ^Hospital  (7)  ;  Hicks  v.  Lanceston  (8) ;   Com.  Dig.  Condition  (D  1), 

(D  7),  (L  1);  Moggridge  v.  Thackwell  i^i) ;  RuUerv.  Chapman  (lo)', 

Robinson  v.  HardcastU  (li) ;  Pomery  v.  Partington  (12)  ;  Winter  v. 

Lovedaz  (is) ;   Rex  v.   Morris  (14) ;   Rex  v.  Bellringer  (15) ;  Rei  7. 

Miller  {\6) ;  Blacket  v.  Blizard  {17) ;  Reg.  v.  The  Justices  ofCamhridgi' 

shire  (18) ;  Rex  v.  Orimes  (10) ;  Littlbdale,  J.  in  Lucas  v.  Nockdk  (20), 

Cur.  adv.  vuU. 

Lord  Dbnman,  Gh.  J.,  in  Hilary  vacation,  1848  (February  Sth), 
delivered  the  judgment  of  the  Gouet  : 

This  was  a  mandamus  to  the  Governors  of  Darlington  School,  to 
restore  a  schoolmaster.  The  return  set  forth  a  charter  of  Queen 
Elizabeth,  by  which  the  charity  was  founded,  and  which  confenred 
on  the  governors  full  power  to  appoint  the  schoohnaster,  and 
to  remo\re  him,  and  appoint  another,  according  to  their  sound 
discretion ;  the  power  of  appointing  being  in  general  terms,  and 
the  appointment  not  purporting  to  give  an  office  of  freehold.  It 
then  stated  that  the  prosecutor  had  been  guilty  of  several  acts  of 
misconduct,  specified  in  the  return ;  that  the  governors  gave  bim 
an  opportunity  of  disproving  the  charges,  which  he  had  failed  to 
do ;  and  that  the  governors,  in  the  exercise  of  their  best  discretion, 
[  *696  ]  being  convinced  of  the  truth  *of  the  charges,  and  deeming  him  an 
unfit  and  improper  person  to  be  master,  had  removed  hini  from 
his  office. 

(1)  Before  Lord  Denman,  Ch.  J.,         (11)  IB.  R.  467(2  T.  B.241,2W. 
Patteson,  Coleridge  and  Wightman,  JJ.      781) . 

(2)  4  Mod.  67.  (12)  1  B.  B.  787  (3  T.  B.  665), 

(3)  2  P.  Wms.  626,  627.  (13)  Garth.  427,  429. 

(4)  18  B.  B.  230  (8  Taunt  469).  (14)  4  East,  17. 
(d)  3  Ca.  Ch.  66.  (16)  4  T.  R  810. 

(6)  3  Ad.  &  El.  426.  (16)  3  B.  B.  172  (6  T.  B.  268). 

(7)  10  Co.  Bep.  23  a,  31  a,  34  a.  (17)  33  B.  B.  360  (9  B.  &  C.  851). 

(8)  6  Vin.  Abr.  266,  Corporations,  (18)  7  Ad.  &  EL  480. 
(G)  pi.  5,  &c.  (19)  6  Burr.  2698. 

(9)  6  B.  B.  76  (7  Ves.  36,  69).  (20)  29  B.  B.  721  (10  Bing.  157,  IW, 

(10)  8  M.  &  W.  1. 
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The  pleas  denied  all  the  specific  facts :  and,  issue  being  joined        Rbo. 
upon  them,  they  have  all  been  negatived  by  the  jury.    But  another    govbrnobs 
plea  set  forth  a  bye-law,  made  in  the  year  1748,  declaring  certain  ^qJ^^!^^^ 
qualifications  to  be  requisite  for  a  master,  and  prescribing  a  certain 
process  for  removing  any,  giving  the  master  a  fair  opportunity  of 
being  heard  in  his  defence,  whenever  he  may  be  accused  with  a 
view  to  his  removal,  with  an  averment  that  such  process  had  not 
been    followed    nor    such    opportunity    given  to    the  prosecutor. 
Issue  having  been  taken  on  this  plea,  a  verdict  was  found  on  this 
also  for  the  prosecutor. 

But  the  defendants  have  moved  for  judgment  notwithstanding 
the  verdict  on  these  points,  arguing  that  the  bye-law  is  invalid  in 
law,  because  inconsistent  with  the  trust  and  power  vested  in  the 
governors  by  the  letters  patent.  (His  Lordship  then  read  the 
passage  in  the  letters  patent ;  ante,  p.  528.) 

We  are  clearly  of  opinion  that  this  objection  is  fatal  to  the 
validity  of  the  bye-law.  We  are  far  from  saying  that  persons  in 
authority  ought  not  to  give  the  fullest  opportunity  of  defence  to  any  of 
those  employed  under  them,  whom  they  may  be  disposed  to  remove 
on  complaint  preferred  by  others  against  them  for  misconduct. 
But  they  accept  a  larger  trust,  and  impose  on  themselves  a  wider 
duty,  when  they  undertake  to  govern  the  school  in  the  manner 
required  by  this  charter.  They  are  bound  to  remove  any  master 
whom,  according  to  their  sound  discretion,  they  think  unfit  and 
improper  for  the  office :  and,  as  that  discretion  may  possibly  be 
well  exercised  for  defects  of  various  kinds  not  amounting  *to  [  *696  ] 
misconduct,  so  there  may  be  misconduct,  incapable  of  proof  by 
\vitnesses,  but  fully  known  to  the  governors  themselves,  on  which 
they  could  not  abstain  from  exercising  their  power  of  removing  the 
master  without  the  abandonment  of  their  duty. 

Holding  the  bye-law  invalid  for  this  general  reason,  we  need  not 
consider  the  other  objection  urged  against  it,  the  want  of  sanction 
by  an  Earl  of  Westmoreland,  no  person  with  that  title  having  been 
in  existence  at  the  time  it  was  ordained. 

But  the  question  does  not  end  here.  The  defendants  have 
returned,  not  only  the  matters  which,  if  proved,  would  bring  the 
master  within  the  operation  of  the  bye-law,  but,  further,  that  they, 
being  fully  satisfied  of  the  truth  of  the  charges,  removed  him, 
deeming  him  an  unfit  person,  in  the  exercise  of  their  best  discretion. 
And  it  was  contended  that,  as  the  due  conviction  for  offences 
specified  had  been  put  forward  by  the  governors  as  their  reason 
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Rbo.  for  dismissing  the  prosecutor,  and  as  that  reason  failed,  their  act 
GovBftxoBs  of  dismissal  remained  without  justification.  Bat  they  might  be 
TON^^jHoou"  i^®*8onably  satisfied  of  the  truth  of  the  charges,  without  possessing 
any  means  of  proving  them  by  evidence :  and,  even  if  the?  bad 
no  charge  before  them,  they  might  still,  in  the  exercise  of  their 
discretion,  remove  him  for  reasonable  cause.  The  prosecutor  has 
denied  the  charges  and  the  trial ;  but  he  does  not  deny  the  exercise 
of  discretion,  which  might  have  been  disproved  in  fact,  as  by 
showing  that  malicious  feelings  against  the  master  were  indulged 
by  the  governors,  or  that  they  had  some  interest  to  serve  in 
promoting  another  to  his  place. 

The  allegation  of  removal  in  the  exercise  of  discretion  is  an 
independent  allegation,  which  the  prosecutor  does  not  deny,  though 
[  *697  ]  it  is  accompanied  with  reasons  *which,  on  the  trial,  he  disproTed. 
But  the  power  of  the  governors  so  to  remove  justifies  their  so  doing : 
and  it  is  not  to  be  restricted  by  any  opinion  which  we  may  form  of 
the  reasons  on  which  they  may  have  been  induced  to  exert  it. 

The  return  is  therefore  good :  and  the  defendants  are  entitled  to 
our  judgment.  They  will,  however,  have  to  pay  the  costs  of  the 
issues  found  in  favour  of  the  prosecutor. 

Judgment  for  the  defendants. 

The  judgment  entered  up  was  that :  "  because  it  appears  to  the 
Court  here  that  the  plea  of  the  said  G.  Wray  by  him  lastly  pleaded 
to  the  aforesaid  return  of  the  governors"  &c.  '' to  the  said  writ 
of  mandamus,  and  the  matters  therein  contained,  are  bad  and 
insufficient  in  law  to  entitle  the  said  G.  Wray  to  a  peremptory 
writ  of  mandamus  in  this  behalf ;  therefore  it  is  considered "  &c. 
"  that,  notwithstanding  the  verdict  found  for  the  said  G.  Wray  on 
the  several  issues  above  joined  as  aforesaid,  yet  that  no  peremptory 
writ  of  mandamus  do  issue  in  this  behalf ;  and  the  governors  of  the 
said  free  grammar  school  do  depart  hence  without  day  in  this 
behalf ;  and  that  the  said  governors  do  recover  against  the  said 
G.  Wray  the  sum  of  138Z.  10s.  9d.  for  their  costs  and  charges  by 
them  laid  out  and  expended  in  this  behalf.*' 

The  prosecutor  brought  error  in  the  Exchequer  Chamber, 
assigning  error  in  the  common  form.     Joinder. 

The  case  was  argued  in  the  vacation  after  last  Trinity  Term,  and 

in  the  present  vacation  (i). 

(1)  June  24th,  before  Tindal,  Ch.  J.,  November  26th,  before  Tiiidal.  Ch.  J., 
Coltinan  and  Erskiue,  JJ.,  Parke,  Maule  and  Erie,  JJ.,  and  Parke, 
Gurney    and    liolfe,    Barons.      And      Alderson  and  Eolfe,  Barons. 
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Paskleif  for  the  plaintiff  in  error  :  reg. 


V. 


The  plaintiff  is  entitled  to  judgment  here,  if  the  Court  below    Goveknobs 
raight  legally  have  given  judgment  for  him  on  the  last  traverse,  ton  School." 
which   alleges  that  Wray,  before  his  removal,  had  not  reason-        [  698  ] 
able  time    or    opportunity  to   answer    the  charges.      [He  cited 
Bagg's  case  (i),   Rex    v.    Gaskin  (2),    Rex   v.    Ford  (3),    Rex   v. 
Simpson  (4),   Rex  v.  Benn  (5),   Harper  v.  Carr  (6),  and  Capel  v. 
CfitW(7).] 

This  Court,  in  Rexv.  W%on  (s),  adopted  the  language  used  in        [699] 

2   Hawk.  P.  C.  49,  Book  I.,  c.   64,  s.  60  (9)  :  "It  is  implied  by 

natural  justice,  in  the  construction  of  all  laws,  that  no  one  ought 

to  suffer  any  prejudice  thereby,  without  having  first  an  opportunity 

of    defending  himself."     These  considerations  acquire  more  force 

from  the  nature  of   the  present  office.     The  mandamus  does  not 

state  it  to  be  of  freehold  :  but  it  is  of  uncertain  duration,  and  may 

be  for  life.     The  charter  gives  to  the  four  wardens  the  power  of 

appointing  a  master  and  usher,  '*  and  of  removing  the  same  master 

or  usher  *'  "  from  the  said  school,  according  to  their  sound  discretion, 

and  of  placing  or  appointing  other  or  others  more  fit."     That  makes 

the  tenure  of  the  office  very  different  from  a  holding  durante  bene 

plaeito.    Lord  Coke  says  that,  if  a  man  grant  to  another  an  estate 

for  "  as  long  as  the  grantee  dwell  in  such  a  house,"  '*  or  until  the 

grantee  be  promoted  to  a  benefice,  or  for  any  like  uncertain  time, 

vrhich  time,  as  Bracton  saith,  is  tempus  indeterminatum :  in  all  these 

cases,  if  it  be  of  lands  or  tenements,  the  lessee  hath  in  judgment  of 

law  an  estate  for  life  determinable,  if  livery  be  made ;  and  if  it  be  of 

rents,  advowsons,  or  any  other  thing  that  lie  in  grant,  he  hath  a  like 

estate  for  life  by  the  delivery  of  the  *deed  :"  Co.  Litt.  42  a.     The      [  •700  ] 

oflSce  now  in  question  is  of  this  indeterminate  tenure,  and  differs 

from  one  held  merely  at  will  and  pleasure  as  in  Dighton's  case  (lo), 

cited  on  the  argument  below.     An  office  may,  by  express  terms  of 

a  grant,  be  made  subject  to  removal  ad  libitum;  '*  but  generally, 

an  officer    shall    not   be   removed    without    cause :"    Com.  Dig. 

Franchises  (F  32).     Here  the  master  is,  under  the  terms  of  the 

charter,  removable  by  the  governors   only   "according  to  their 

sound  discretion." 

(1)  11  Co.  Rep.  93  b,  99  a.  (7)  37  E.  R.  761  (2  Cr.  &  J.  558 ; 

('2)  4  E.  R.  633  (8  T.  R.  209).  S,  C,  2  Tyr.  689). 

(3)  12  Mod.  453.  (8)  3  Ad.  &  El.  817,  826. 

(4)  1  Stra.  44.  (9)  7th  ed. 

(o)  6  T.  R  198.  (10)  1  Ventr.  77,  82;  8.  C.  1  Sid.  461; 

(6)  4  R.  R.  440  (7  T.  R.  270).  Sir  T.  Ray.  188. 


684  1844.    EX.  CH.     6  Q.  B.  700—701.  >.e. 

Rio.  (Maule,  J. :  What  difference  is  there  between  "  discretion  "  and 

GovK&NOBs     '  sound  discretion  ?  " 
OF  Dablino- 

TOH  School.       p^kb,  B.  :  The  only  question  is  whether,  if  they  think  fit  to 
remove  the  master,  they  may  not  do  so. 

TiNDAL,  Ch.  J. :  If  you  could  put  this  on  the  footing  of  a  freehold 
office,  it  would  be  different.) 

Bracton,  f.  207  a,  lib.  4,  c.  28,  states  a  holding  "ut  hbenmi 
tenementum  "  to  be  "  sicut  ad  vitam  tantum  vel  eodem  modo  ad 
tempus  indeterminatum,  absque  aliqua  certa  temporis  prsfinitione, 
8.  donee  quid  fiat  vel  non  fiat :"  but,  he  says,  **  liberum  non  potest 
dici  tenementum  alicujus,  quod  quis  tenet  ad  voluntatem  dominormn 
precarid,  quod  tempestiv^  et  intempestivd  poterit  revocari." 

(TiNDAL,  Gh.  3. :  Tou  are  giving  the  case  of  land ;  where  there 
is  a  livery.) 

A  power  to  remove  according  to  a  sound  discretion  is,  at  any  rate, 
not  equivalent  to  a  mere  arbitrary  power.  Where  parties  are 
authorized  "to  do  according  to  their  discretions,  yet  their  pro- 
ceedings ought  to  be  limited  and  bound  with  the  rule  of  reason  and 
law:"  Rooke's  case  (i) ;  and  "discretion"  is  defined  according  to 
this  rule  in  Oallis  on  Sewers,  112. 

(TiNDAL,  Ch.  J. :  "  Discretio  est  discemere  per  legem  qaid  Bit 
[  •701  ]      justum  :"  4  Inst.  ♦41.) 

The  dicta  of  Lord  Coke  on  this  subject  in  4  Inst,  and  Rookes 
case  (2)  are  adopted  by  Lord  Mansfield  and  Wilmot,  J.  in  Rei 
V.  Peters  (8). 

(Pabke,  B.  :   If  the  founder  had  intended  to  give  an  absolnte 
power,  could  stronger  words  have  been  used  than  in  this  charter  ? 

TiMDAL,  Ch.  J. :  What  difference  is  there  between  power  to  remove 
at  discretion,  and  at  will  ?) 

Natural  justice  makes  a  distinction. 

(Parke,  B.  :  That  cannot  enter  into  consideration  if  there  is  a 
power  to  be  exercised  at  will. 

(1)  5  Co.  Hep.  99  b,  100  a.  (3)  1  Burr.  568,  570. 

(2)  5  Go.  Bep.  100  a. 
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Aldebson,  B.  :  The  governors  might  have  found  a  much  fitter        Reo. 
man.    Suppose  they  had  returned  that.     Must  a  jury  have  been    qovebnobs 
called  upon  to  say  which  was,  for  instance,  the  best  scholar  ?)  ?oN^m)o^ 

If  the  governors  had  simply  returned  that,  in  the  exercise  of  a 
sound  discretion,  they  had  removed  the  master,  that  exercise  of 
discretion  might  have  been  conclusive.  Still  it  ought  to  appear 
that  the  party  was  called  upon  to  answer. 

(Pabkb,  B.  :  Why  so  ?    Suppose  they  thought  him  a  heavy,  stupid 
man ;  would  there  have  been  any  advantage  in  hearing  him  ?) 

That  argument  is,  at  any  rate,  not  open  in  the  present  case,  because 
the  defendants  return  that  Wray,  "  having  had  reasonable  time  and 
opportunity"  to  answer,  "but  having  notwithstanding  failed  so 
to  do,  and  we  the  said  governors  having  ascertained  and  being 
satisfied  of  the  truth  of  the  said  complaints  and  charges,  and  that 
the  said  6.  Wray  was  guilty  of  the  said  several  offences  and 
misconduct  so  charged  upon  him  as  aforesaid,  in  the  exercise  of 
our  best  discretion,  and  deeming  the  said  6.  Wray  to  be  an  unfit 
and  improper  person  to  fill  the  said  office,"  discharged  him.  It 
may  be  observed  that  the  exercise  of  discretion  here  is  not  on  a  mere 
question  *of  fitness,  but  on  that  of  Guilty  or  Not  guilty.  [  *702  ] 

(TniDAL,  Ch.  J. :  If  they  had  returned  merely  that  in  the  exercise 
of  a  sound  discretion  they  removed  him,  would  not  that  have  been 
a  good  return?  and  does  not  the  maxim  ** utile  per  inutile  non 
vitiatur*'  apply?) 

Having  stated  an  adjudication,  grounded  on  certain  reasons,  they 
were  bound  to  show  that  the  party  to  be  affected  had  an  opportunity 
of  combating  those  reasons,  according  to  the  principle  of  justice 
laid  down  in  the  cases  before  cited,  and  acted  upon  in  Painter  v. 
Liverpool  Oaa  Company  (i),  Reg,  v.  The  Justices  of  the  West 
Riding  (2),  Fisher  v.  Lane  (8)  and  Bruce  v.  Wait  (4). 

(BoLFB,  B. :  Nobody  disputes  the   principle ;  the  question  is  if 
this  case  comes  within  it.) 

In  Reg.  v.  The  Bailiffs  of  Ipswich  (5),  on  mandamus  to  restore  a 

(1)  42  B.  B.  423  (3  Ad.  ft  El.  433).     (4)  1  Man.  ft  Q.  1. 

(2)  7  Ad.  ft  £1.  6S3.  (5)  2  Ld.  Bay.  1232,  1240. 

(3)  3  Wik.  297. 
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Keg.  party  whom  the  corporation  had  discharged  from  the  office  of 
Governors  recorder,  '*  Holt  said  that  if  he  had  been  an  officer  ad  libitum,  the 
ton'sch'oo^^  corporation  ought  to  have  returned  that,  and  relied  upon  it,  and 
it  would  have  been  a  good  return ;  but  they  could  not  take 
advantage  of  that,  when  they  had  returned  a  cause,  if  the  canse 
were  not  sufficient ;  for  it  appeared,  that  they  had  not  gone  upon 
their  power,  and  determined  their  will,  but  put  him  out  for  a  mis- 
demeanor." Lord  Ellekbobough  uses  language  to  a  similar  effect 
in  Rex  v.  The  Bishop  of  London  (l). 

(CoLTMAK,  J. :  Who  is  to  try  the  truth  of  the  facts  said  to  be  the 
cause  of  dismissal  ?) 

A  jury. 

(CoLTMAN,  J. :  If  the  governors  have  an  absolute  discretion,  the 
opinion  of  a  jury  cannot  bind  them.) 

[  •"^'3  ]  In  Reg.  v.  Smith  (2),  although  the  defendant  returned  that  *th€ 
acts  by  which  the  dismissal  was  justified  took  place  in  his  own 
presence  and  hearing,  this  Court  held  that  he  ought  to  have 
summoned  the  party  to  answer,  for  that  the  conduct  seen  by  the 
defendant  might  have  been  explained  by  witnesses. 

(Pabke,  B.  :  That  was  the  case  of  a  parish  clerk,  which  is  quite 
different  from  this.) 

The  dismissal  of  a  schoolmaster  for  misconduct,  without  summons, 
was  held  irregular  in  Doe  d.  Earl  of  Thanet  v.  Gartham  (3). 
The  question  of  discretionary  rejection  and  amotion  was  discussed, 
and  many  authorities  cited,  in  Rex  v.  The  Mayor  and  Aldermen 
of  London  (4),  where  the  judgments  of  the  Court  do  not  go  to  the 
length  which  must  be  contended  for  on  the  other  side. 

Secondly,  judgment  no7i  obstante  veredicto  could  not  be  entered 
up  in  this  case.     *     *     * 
[  700  ]  Thirdly,  the  plaintiff  in  error  is  at  all  events  entitled  to  judg- 

ment on  the  special  plea.  The  bye-law  there  set  forth  might 
reasonably  be  made  for  effecting  the  founder's  intention,  and 
might  therefore  have  been  enacted  by  the  governors  independently 
of  any  special  authority,  and  by  the  power  inherent  in  a  corporation, 

(1)  12  R.  E.  393  (13  East,  419,  422).  (2)  64  R.  E.  590  (Q.  B.  614). 

Seeliexy,  The  Archbishop  of  Canterbury  (3)  25  R  R.  649  (1  Bing.  357). 

and  The  Bishop  of  Lcmdon,  13  R.  R.  (4)  3  B.  &  Ad.  255.  See 49  JL^\i» 
409  (15  East,  117). 
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according    to    the    doctrine    recognized    in    The   Chamberlain    of        reg. 
Lmdons  case  (i).     [He  also  referred  to  Child  v.  Hudson's  Bay    govkknors 
Company  (2),  Rex  v.  Westwood  (3),  Oreen  v.  Mayor  of  Durham  (4),  J^on^^oIiool" 
Com.  Dig.  By-law  (B  2).]     But,  further,  if  the  special  authority       [707] 
was  necessary  in  this  case,  it  has  been  well  pursued.     The  bye-law 
is,  according  to  the  terms  of  the  charter,  a  good  and  salutary 
statute;  and  the  directions  of  the  charter  have  been  sufficiently 
complied  with  in  making  it.     *     *     * 

Wartley,  contra  :  [  708  ] 

First:  all  the  traverses  are  immaterial.     The  facts  denied  by 
the  first  four  traverses  are  not  directly  alleged  in  the  return  as 
having  been  committed,  *but  are  recited  merely  as  subjects  of  the       [  *709  ] 
complaint  made  to  the  governors.     It  is  directly  averred  that  Wray 
did  not  always  behave  or  conduct  himself  well  as  master  ;  but  the 
misconduct  is  not  alleged  to  have  been  ''in  that"  he  absented 
himself,  or  did  the  other  acts  complained  of ;  and  no  issue  is  taken 
on  the  general  averment  in  the  return  that  he  did  not  always 
behave  himself  well.     Nor  does  Mr.  Wray  traverse  the  allegation 
that  complaint  was  made  as  stated  in  the  return.     The  ground  of 
dismissal  shown  by  the  return  is,  substantially,  that  the  governors 
dismissed  Wray  in    the  exercise  of    their  best    discretion,   and 
believing  him  an  improper  person  to  be  master.     If  he  meant  to 
allege  that  the  dismissal  really  originated  in  mere  caprice,  he  might 
have  traversed  the  exercise  of  sound  discretion.     *    *    Here  the 
discretion  of  the  governors,  if  reasonably  exercised,  is  absolute :  the 
very  fact  of  complaint,  or  of  a  suspicion  existing,  might  warrant 
them  in  dismissing  the  master.     Indeed  the  words  of  the  charter 
cited  in  the  return  seem  to  authorize  a  dismissal  even  if  another 
master  be  found  more  fit  than  the  person  officiating.     It  is,  how- 
ever, contended  on  the  other  side  that,  even  where  the  *power  to       [  •no  ] 
remove  is  discretionary,  the  person  to  be  removed  must  have 
notice,  and  the  option  of  being  heard  in  defence.     The  words  of 
the  charter  seem  large  enough  to  exclude  this  necessity :  but  it  is 
argued  that,  notwithstanding  such  general  words,  there  must  be 
a  caase  of  dismissal  shown,  and  an  opportunity  of  discussion  given. 
Com.  Dig.  Franchises  (F  82),  which  was  cited  to  this  point,  does 
not  bear  out  the  proposition.    Dyer,   832  b,   in  marg.   is  there 

(1)  5  Co.  Rep.  62  b.  Weaiwood,   33  E.   E.   24  (7  Bing.  1), 

(2)  2  P.  Wms.  207.  judgment  of  E.  B.  affirmed  on  error. 

(3)  4  B.  &  C.  781,  799.    See  i2ea;  v.         (4)  1  Burr.  127,  131. 
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Rm.  referred  to  as  showing  that  "  generally,  an  officer  shall  not  be 
OovsiwoBa  removed  without  cause.  Though  the  charter  says,  generally,  that 
TON^cmwL.  ^®  ™*y  ^  removed."  But  in  Tompgon  v.  Edmonds  (i),  which 
seems  to  be  the  case  relied  upon,  the  ground  of  decision  was  that 
the  party  removed  was  an  officer  of  the  King.  Where  a  power 
simply  discretionary  is  given,  it  must  be  fairly  exercised ;  bat  no 
cause  need  be  shown ;  and  therefore  it  is  useless  to  summon  the 
party ;  for  those  who  exercise  the  discretion  might  allege  that  thej 
had  so  done,  and  would  not  be  bound  to  state  the  accusation. 
Wherever  it  has  been  held  necessary  to  show  a  cause,  the  office  has 
been  freehold;  Bagg's  case  (2)  (where  this  ground  is  expressly 
taken),  and  Rex  v.  Oaakin  (3),  are  instances.  [He  also  referred  to 
Reg.  V.  The  Bailiffs  of  Ipswich  (4),  Rex  v.  The  Mayor  of  Oxford  (5), 
Rex  V.  Mayor  of  Stratford  upon  Avon  (6),  Rex  v.  Andover  (7),  Rex  v. 
The  Bishop  of  London  (8),  and  Rex  v.  The  Bishop  of  Gloucester  (9).] 
[  712  ]  Xhe  argument  for  Mr.  Wray,  if  applicable  to  this  case,  would  exteod 
to  the  dismissal  of  a  servant :  but  it  has  been  held  in  such  cases  that, 
if  there  was  cause  of  discharge  known  to  the  master  at  the  time,  the 
proceeding  is  justified,  though  the  cause  relied  upon  was  not  then 
alleged,  but  a  different  one  was:  Ridgway  v.  The  Hungetford 
Market  Company  (lO),  Baillie  v.  Kell  (ii),  Cussons  v.  Skinner  (12). 
The  schoolmaster  here  is  in  the  situation  of  a  servant ;  the  fonnda- 
tion  is  primarily  for  the  benefit  of  the  children,  not  for  his. 

{Wortley  was  heard  thus  far  on  June  24th ;  and  the  Court  then 
adjourned.  On  November  26th,  the  Court  being  partly  composed 
of  Judges  who  were  not  present  on  the  former  day,  PasUey  was 
desired  to  restate  the  leading  points  of  his  argument,  which  he  did; 
and  the  Court  said  they  would  take  time  to  consider  whether  thej 
should  hear  Wortley  farther. 

Pashley,  on  this  occasion,  added  the  following  arguments  in 
reply  (is)  to  those  of  Wortley:) 

It  was  not  necessary  to  traverse  the  allegation  that  Wray  did  not 

(1)  3  Dyer,  332  b,  note  (28).  and  The  Buhop  of  London,  13  B.  B. 

(2)  11  Co.  Bep.  93  b;  see  98  b.  ^09  (15  East,  117). 

(3)  4  B.  B.  633  (8  T.  B.  209).  (9)  36  B.  B.  522  (2  K  &  Ad.  loS). 

(4)  2  Ld.  Bay.  1232.  (10)  42  B.  R  352  (3  Ad.  &  £L  17t). 

(5)  2  Salk.  428.  (11)  4  Bing.  N.  C.  638. 

(6)  1  Lev.  291 ;   S.  C,  as  Dighton'a         (12)  11  M.  &  W.  161.   See  Jferor t. 
case,  1  Yentr.  77,  cited  p.  533,  onte,  WhaU,  64  B.  B.  544  (5  Q.  B.  447). 
note  (10).  (13)  He  alec  added  some  obfiervm- 

(7)  1  Ld.  Bay.  710.  tions  not  strictly  in  reply,  which  han 

(8)  12  B.  B.  393  (13  East,  419,  422).  been  inooiporated  with  the  preceding 
See  Bex  ▼.  The  Archbishop  of  Ccmterbury  argument. 
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always  behave  or  conduct  himself  well  as  master:    nor  could  it         Rno. 

bave  been  properly  traversed,  for  it  was  too  indefinite  to  call  for  an    qoveknobs 

answer,  no  specific  *facts  being  stated :    J' Anson  v.  Stuart  (i),  !Joj/^^h"ol 

Newman  v.  Bailey  (2),  Hickinbotham  v.  Leach  (8).     It  is  argued  on       [  •tis  ] 

the  other  side  that  the  return,  alleging  a  dismissal  by  the  governors 

"in  the  exercise  of"  their  ''best  discretion,"  they  ''deeming  the 

said  6.  Wray  to  be  an  unfit  and  improper  person"  &c.,  is  sufficient, 

the  exercise  of  a  sound  discretion  not  being  traversed.    But  this 

argument  is  not  borne  out  by  the  charter.     The  words  are  different 

from  those  in  Rex  v.  The  Mayor  of  Oxford  (4),  where  the  town  clerk 

was  to  hold  "  at  the  will "  of  the  mayor  and  aldermen ;   in  Rex  v. 

The  Mayor  of  Stratford  upon  Avon  (5),  where  the  town  clerk  was  to 

be  chosen  durante  bene  placito;  and  Rex  v.  Andover  (6),  where  the 

charter  authorized  the  corporation  to  remove  common  councilmen 

"per  discretiones  suas  toties  quoties  et  quandocunque  illis  placuerit." 

In  Reg.  v.  The  Bishop  of  Gloucester  (7)  the  decision  was  that  the 

Court  would  not  call  upon  the  Bishop  by  mandamus  to  exercise  his 

discretion  in  a  particular  way;    and  that  was  sufficient  for  the 

determination  of  the  case.     The  dictum  in  Com.  Dig.  Franchises 

(F  32),  that  "an  officer  shall  not  be  removed  without  cause,"  is  not 

stated  there  as  depending  on  Tampson  v.  Edmonds  (8)  referred  to  in 

the  next  line ;   though  the  reason  given  in  that  case,  that  the  party 

was  an  officer  of  the  King,  may  extend  to  the  case  where  an  office 

emanates  from  the  King's  charter.     The  defendants,  in  their  return, 

treat  the  place  of  schoolmaster  as  an  office  which,  according  to 

Lord  Ellbnborough  in  Rex  v.  Mersham  (9), "  must  be  derived  either 

immediately  or  *mediately  from  the  Crown,"  unless  constituted  by       [  *7U  ] 

statute. 

(Parke,  B.  :    This  cannot  make  the  place  of  schoolmaster  here 
equivalent  to  a  freehold  office ;  it  is  no  matter  what  they  call  him.) 

Ridgway  v.  The  Hungerford  Market  Company  (lO),  and  the  other  cases 
cited  as  to  dismissal  of  servants,  show  that  a  master  may  discharge 
his  servant  if  he  has  a  good  cause,  though  he  did  not  state  it  to  the 
servant  or  really  act  upon  it,  but  not  that  he  may  assign  one  cause 

(1)  1  E.  B.  392  (1  T.  B.  748).  (6)  1  Ld.  Bay.  710. 

(2)  1  B.  B.  393  (2  Chitt.  Bep.  665).  (7)  36  B.  B.  522  (2  B.  &  Ad.  158). 

(3)  62   B.  B.  654    (10   M.    &  W.  (8)  3  Dyer,  332  b,  note  (28), 
361).  (9)  7  East,  167,  171. 

(4)  2  Salk.  428.  (10)  42  B.  B.  352  (3  Ad.  &  El.  171). 

(5)  1  Lev.  291. 
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Ubg.         in  pleading  and  rely  upon  another.     The  material  words  in  TO> 

GovKRNORs    a^^d  Wody's  case  (i)  are  that  the  plaintiff  "shall  not  have  juJi: 

TON^ScHooL    ^^^^-J"  which  goes  no  farther  than  the  language  of   BonhafHs 

case  (2),  and   means  only  that,  under  the  circumstances  pointtd 

out,  judgment  shall  be  arrested. 

Cur.  adv.  vult 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  first  and  principal  ground  of  objection  taken  by  the  plaintiff 
in  error  against  the  validity  of  the  judgment  given  by  the  Court 
below  is  this :  that  the  return  to  the  writ  of  mandamus,  when  taken 
in  connection  with  the  finding  of  the  jury,  set  out  upon  the  record, 
furnishes  no  legal  ground  for  the  removal  of  the  plaintiff  from  hl^ 
office  of  schoolmaster,  and  that,  consequently,  the  judgment  of  the 
Court  below  ought  to  have  been  given  for  the  Crown.  The  plaiuiif 
in  error  contends  that,  upon  the  proper  construction  of  the  letters 
patent  of  Elizabeth,  the  schoolmaster  is  appointed  during  go:-i 
behaviour  at  least,  so  that  he  had  in  contemplation  of  law  a 
freehold  in  his  office,  and  that,  upon  the  authority  of  Boij/' 
[  •Tis  ]  *case  (3),  Dr.  Gaskin's  case  (4)  and  others  cited,  the  plaintiff  could  nai 
be  legally  amoved  without  being  summoned  to  answer  the  charge,  nor 
without  having  a  reasonable  time  to  answer,  nor,  lastly,  without 
proof  of  the  charges  brought  against  him :  all  which  steps  are 
found  by  the  jury  not  to  have  existed  in  this  case. 

And,  if  this  is  the  true  construction  of  the  charter  of  foundatiun. 
if  the  office  of  the  schoolmaster  resembled  that  of  a  freeman  of  a 
borough,  which  was  Bagg's  case  (3),  who  according  to  the  report  in 
Lord  Coke  (5)  had  "  a  freehold  in  his  freedom  for  his  life,  and  with 
others,  in  their  politic  capacity,*'  ''  an  inheritance  in  the  lands  of 
the  said  corporation,"  of  if  the  office  of  schoolmaster  resembled 
that  of  a  parish  clerk  which  was  the  subject  of  discussion  in  br, 
Gaskin's  case  (4),  the  inference  drawn  from  those  cases  might  be 
correct.  But,  looking  to  the  terms  of  the  letters  patent  of  Queen 
Elizabeth,  we  think  the  office  in  question  is,  in  its  original  creation, 
determinable  at  the  sound  discretion  of  the  governors  whenever 
such  discretion  is  expressed,  and  that  it  is  in  all  its  legal  qualities 
and  consequences  not  a  freehold  but  an  office  ad  libitum  only. 
The  governors  would  be  guilty  of  misconduct,  might  perhaps  render 

(1)  Year  B.  Hil.  7  Edw.  IV.  f .  31  A.  (4)  Bex  v.  Giwittn,  4  R.  B.  633  (^ 
pi.  18.  T.  E.  209). 

(2)  8  Co.  Rep.  120  b.  (5)  11  Co.  Eep.  98  b. 

(3)  11  Co.  Rep.  93  b. 
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themselves  liable  to  a  criminal  prosecution,  if  they  exercised  their        Rbo. 

diBcretion  of  removal  in  an  oppressive  manner,  or  from  any  corrupt    governors 

or  indirect  motive ;    but  we  see  nothing  that  is  to  restrain  them  !Jo/g^cHooL 

from  exercising  such  discretionary  power  whenever  they  honestly 

think  it  proper  so  to  do.     The  letters  patent,  after  incorporating  the 

governors,  expressly  give  them  the  power  of  nominating,  from  time 

to  time,  a  *ma8ter  of  the  said  school  "  so  often  as  to  them  and       [  *716  ] 

their  successors,  or  the  major  part  of  them,  occasion  them  moving 

thereto,  should  appear,  and  of  removing  the  same  master"  &c., 

''from  the  said  school,  according  to  their  sound  discretion,  and  of 

placing  or  appointing  other  or  others  more  fit  in  their  stead  or 

steads."     The  founder  had  an  undoubted  right  to  repose  this  large 

confidence  in   the   governors,   if   she  thought  proper:     and  she 

appears  to  have  intended  so  to  do  without  subjecting  the  exercise  of 

this  discretion  either  to  the  judgment  of  any  visitor  or  of  any  jury ; 

and,  if  the  master  was  appointed  ad  libitum,  as  we  think  he  was, 

it  is  clear  he  was  removable  without  any  summons  or  hearing  of 

him :    Rex  v.  Mayor  of  Stratford  on  Avon  (i).     And  there  seems 

nothing  unreasonable  in  the  founder's  giving  such  authority  to  the 

governors.    For  there  may  be  many  causes  which  render  a  man 

altogether  unfit  to  continue  to  be  a  schoolmaster,  which  cannot  be 

made  the  subject  of  charge  before  a  jury,  or  otherwise  of  actual 

proof.    A  general  want  of  reputation  in  the  neighbourhood,  the 

very  suspicion  that  he  has  been  guilty  of  the  offences  stated  against 

him  in  the  return,  the  common  belief  of  the  truth  of  such  charges 

amongst  the  neighbours,  might  ruin  the  well  being  of  the  school  if 

the  master  was  continued  in  it,  although  the  charge  itself  might 

be  untrue,  and  at  all  events  the  proof  of  the  facts  themselves 

insuflicient  before  a  jury.     Many  other  grounds  of  amoval  fully 

!?ufficient  in  the  exercise  of  a  sound  discretion  might  be  suggested. 

Such,  therefore,  appearing  to  us  to  be  the  meaning  of  the  letters 
patent,  and  there  being  an  express  allegation  ^in  the  return  that  [  *717  ] 
the  governors  did,  in  the  exercise  of  their  best  discretion,  and 
deeming  the  plaintiff  to  be  an  unfit  and  improper  person  to  fill  the 
said  office  of  master,  remove  and  displace  him  therefrom,  which 
allegation  is  not  traversed  or  denied  in  the  plea,  we  think  the 
several  issues  raised  were  altogether  upon  immaterial  points,  and 
that,  notwithstanding  the  finding  of  the  jury  on  those  issues,  the 
return  is  virtually  and  substantially  a  good  return. 

It  was  in  the  second  place  argued  by  the  plaintiff  in  error  that, 
(1)  1  Lev.  291. 
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Beo.  however  the  case  might  have  stood  upon  the  original  letters  patent 
GovBRNOBs  yet,  as  the  governors  had  in  fact  found  a  bye-law  regulating  the 
TON^ScHooL  ™^^®  of  appointment  to  the  office  of  master  of  the  grammar  school 
and  of  the  displacing  of  him  from  that  office,  and,  as  the  jury  had 
found  that  the  requisites  prescribed  by  such  bye-law  to  be  obsenred 
before  the  master  could  be  displaced  had  not  been  complied  with  in 
this  instance,  therefore,  at  all  events,  the  plaintiff  was  entitled  to 
his  peremptory  mandamus.  But  we  think  the  governors  for  the 
time  being  had  no  authority  under  the  letters  patent  to  make  sach 
bye-law  so  as  to  bind  their  successors  in  the  execution  of  their  duty: 
nothing  can  be  better  established  than  that  a  bye-law  by  a  corpora- 
tion, which  alters  the  constitution  of  the  corporation,  is  void ;  and 
upon  the  same  principle  a  bye-law  which  restrains  and  limits  the 
powers  originally  given  to  the  governors  by  the  founder  himself  we 
think  must  be  bad.  Here  the  governors  had  the  power  given  k» 
them  by  the  founder  of  removing  the  master  from  the  said  school 
according  to  their  sound  discretion,  and  of  placing  and  appoiQtmg 
another  more  fit  in  his  stead.  And  we  think  this  power  is  manifestly 
impaired  and  diminished  in  a  degree  that  may  be  materially  detri- 
[  *7i8  ]  mental  *to  its  exercise  for  the  interests  of  the  school,  by  introdudng, 
two  centuries  afterwards,  the  necessity  of  exhibiting  a  complaint  in 
writing  against  the  master  signed  by  the  governors,  and  the  farther 
necessity  that  the  same  cause  of  complaint  should  be  first  allowed 
6i  and  declared  by  the  governors  a  sufficient  cause  for  displacing 
the  said  master.  And  we  therefore  think  the  second  ground  o! 
objection  taken,  namely,  that,  by  reason  of  the  requisites  of  the 
bye-law  having  not  been  complied  with,  the  return  to  the  mandAmyiM 
must  be  held  a  bad  return,  altogether  fails. 

The  last  ground  of  objection  is  that  the  judgment  of  the  Goort 
below  is  bad  in  law,  inasmuch  as  it  is  a  judgment  for  the  defendants 
non  obstante  veredicto,  which,  it  is  contended,  is  not  good  in  law  in 
favour  of  a  defendant.  In  order  to  ascertain  the  validity  of  thAt 
objection,  we  must  look  at  the  statute  of  Anne  (i),  which  is  made  to 
apply  to  the  present  case  by  stat  1  Will.  IV.  c.  21,  s.  8  (2).  For  the 
proceedings  upon  a  mandamus  are  first  given  by  the  statute  oi 
Anne,  and  are  the  creature  of  that  Act.  The  second  section  of  that 
statute  provides,  first,  for  the  case  of  the  person  suing  such  writi 
and,  next,  for  the  case  of  the  person  making  the  return.  It  authorizes 
the  person  suing  the  writ  to  plead  to,  or  traverse,  all  or  any  of  the 

(1)  9  Ann.  c.  20,  s.  [2  [repealed  by  (2)  Bepealedhy&L.Bev.  Act,  IS<)). 
46  &  47  Vict.  c.  49,  8.  3.— A.  0.].  —A.  C. 
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material  facts  contained  within  the  return.     It  farther  provides         Rbq. 
that,  in  case  a  verdict  shall  be  found  for  the  person  suing  such    governobs 
writ,  or  judgment  given  for  him  on  a  demurrer,  or  by  nil  dicit,  or  xonSo^ool 
for  want  of  a  replication  or  other  pleading,  he  shall  recover  his 
damages  and  costs  in  such  manner  as  he  might  have  done  in  an 
action  on  the  case  for  a  false  return,  and  a  peremptory  *writ  of       [  *719  ] 
mandamus  shall  be  granted  without  delay  for  him  for  whom  judg- 
ment has  been  given,  as  might  have  been  done  if  such  return  had 
been  adjudged  insufficient.      The  clause   next   provides  for   the 
person  making  the  return,  and   enacts   that,  in  case   judgment 
shall  be  given  for  him,  he  shall  recover  his  costs  of  suifc.     The 
statute,  therefore,  evidently  contemplates  that  judgment  must  be 
given  for  the  one  or  the  other.    Now,  in  the  present  case,  we  have 
already  expressed  our  opinion  that  the  plaintiff  has  taken  his 
issues,  not  upon  the  material  facts  contained  within  the  return, 
bat  upon  facts  that  are  altogether  immaterial;  and  by  reason 
thereof  we  think  he  is  not  entitled  to  judgment  upon  a  verdict 
foond   for  him   on   such  issues,  nor   to  a   peremptory   writ   of 
mandamus y  which  is  the  consequence  of   such   judgment.     And, 
the  person  suing  the  writ  not   being  entitled   to  the  judgment, 
and  the  return  to  the  writ  being  sufficient  by  reason  of  its  con- 
taining the  material  allegation  before  adverted  to,  which  is  not 
denied,  we  think  the  latter  part  of  the  second  section  of  the  Act 
applies  to  this  case,  and  that  the  persons  making  such  return  are 
entitled  to  judgment  and  to  recover  their  costs  of  suit.    And  for 
this  reason  it  becomes  unnecessary  to  consider  the  question,  whether 
in  ordinary  actions  the  defendant  is  entitled  to  a  judgment  in  his 
favour  non  obstante  veredicto. 

We  agree,  therefore,  with  the  Court  of  Queen's  Bench,  that  the 
defendants  are  entitled  to  the  judgment  and  costs  under  the  circum- 
stances disclosed  on  this  record,  and  that  the  judgment  given  by 
that  Court  must  be  affirmed. 

Judgment  affirmed. 
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18M.  Ex  PAHTB  THOMPSON  (1). 

Jan   18 

_  (6  a  B.  721 ;  S.  C.  14  L.  J.  Q.  B.  176.) 

I  ^^^  J  Where  a  rule  for  a  mandamus  to  compel  a  corporation  U>  make  an  oidf^r 

hat)  been  discharged,  on  the  ground  that  no  demand  and  refusal  have  t^^keL 
place,  the  Court  will  not  grant  a  new  rule  for  a  mandamtts  to  the  f^> 
effect,  though  a  demand  and  refusal  have  taken  place  since  the  discharge  rf 
the  former  rule. 

A.  J.  Stephens  moved  for  a  rale  calling  on  the  Mayor,  Alder- 
men and  Burgesses  of  the  borough  of  Stamford  to  show  cause  vhj 
a  mandamtLB  should  not  issue,  commanding  them  to  cause  the 
treasurer  of  the  borough  to  render  an  account  of  the  sum  of 
1172.  198.  Sd.,  received  by  him  as  such  treasurer,  and  to  pav  Ike 
said  sum  into  the  borough  fund,  or  to  such  person  as  the  couDcil 
should  authorize  to  receive  the  same.  He  stated  that,  in  last 
Easter  Term,  a  rule  nisi  had  been  obtained  to  the  same  effect, 
which  had  been  discharged  in  last  Michaelmas  Term,  without  costr, 
on  the  ground  that  it  did  not  appear  that  there  had  been  a  demasd 
and  refusal ;  but  he  added  that,  since  the  discharge  of  the  role,  ^ 
demand  had  been  made  which  had  been  virtually  refused. 

(Lord  Denman,  Ch.  J. :  Then  you  are  making  an  application 
which  has  already  been  refused,  on  fresh  materials.) 

A  fresh  right  has  accrued  which  did  not  exist  when  the  former  rale 
was  discharged,  and  the  absence  of  which  occasioned  the  discharge. 

(Lord  Denman,  Gh.  J. :  We  have  often  refused  rules  on  this  groaiid : 
we  cannot  have  the  same  application  repeated  from  time  to  time.) 

Per  Curiam  (2). 

Rtde  refused. 


1845.  MAETHA  STONEHEWER  v.  FARRAR. 

'^^^'  ^^'  (6  Q.  B.  730—744 ;  S.  C.  14  L.  J.  Q.  B.  122 ;  9  Jur.  203.) 

L  73^  J  An  award  in  an  action  where  several  issues  are  joined,  and  the  cc«?t>  *^ 

to  abide  the  event  of  the  awaitL,  ought  to  contain  a  distinct  findiic  i<^ 
each  issue.  For  want  of  such  finding  the  award  will  be  bad  for  uncertoiLty 
unless  {seinbh  per  Lord  Dekman,  Ch.  J.)  it  be  clear,  on  the  face  of  th^ 
award,  that  the  arbitrator  has  in  effect  foimd  on  every  issue  (3). 

Where  an  action  for  polluting  the  water  of  a  watercourse  was  referrpii  *'^ 
an  arbitrator,  with  power  to  him  to  regulate  the  enjoyment  of  the  water: 

Held,  that  an  award  directing  a  verdict  to  b©  entered  for  plaintiff,  ^^-^ 

(1)  Foil.  Beg,  v.  Mayor  and  J  J,  of  CoLERlDOE  and  Wightmak,  JJ. 
Bodmin   [1892]  2  Q.  B.  21,  61  L.  J.  (3)  See    EUis   v.    Desihu    [\s^\'  ^ 
M.  C.  151.— A.  C.  Q.  B.  521,  50  L.  J.  Q,  B.  32S.    J^  ^ 

(2)  Lord  DsNMAif,  Ch.  J.,  Faiteson, 
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that  defendant  should  at  all  times  take  aU  proper  and  reasonable  precautions 
for  preventing  the  water  from  being  rendered  unfit  for  plaintifTs  use,  and, 
in  particular,  should  use  a  process  of  filtering  mentioned  in  the  award,  was 
bad  for  uncertainty. 

The  direction  as  to  the  particular  process  was,  that  the  water  passing 
from  defendant's  to  plaintiff's  premises  should  be  passed  through  filtering 
lodges  made  or  to  be  made  by  defendant,  so  as  to  be  thereby  purified  and 
cleansed  for  plaintiff's  use,  *' so  far  as  the  same  can  be  purified  and  cleansed 
by  the  ordinary  and  most  approved  process  of  filtering  as  aforesaid." 

Held,  that  the  description  by  reference  only  to  the  **  ordinary  and  most 
approved  process  "  was  uncertain,  and  the  award  bad  in  this  respect  also. 

Case.    The  declaration  stated  that  plaintiff  before  and  at  the 
time  ice.  was,  and  from  thence  hitherto  has  been,  and  still  is, 
lawfully  possessed  of  certain  bleaching  and  dyeing  works   and 
premises,  situate  &c.,  in  and  upon  which  said  works  and  premises 
plaintiff,  for  and  during  all  the  time  aforesaid,  exercised  &c.  the 
trade  and  business  of  a  dyer  and  bleacher,  and,  by  reason  thereof, 
before  and  at  the  time  &c.  of  right  ought  to  have  had  and  enjoyed, 
and  still  of  right  ought  &c.,  the  benefit  of  the  water  of  a  certain 
Btream  or  watercourse  in  the  county  &c.,  which  during  all  that  time 
of  right  ought  to  have  run  and  flowed,  and  still  of  right  ought  &c., 
into  and  through  two  reservoirs  or  lodges  for  water,  theretofore 
made,  unto  the  said  works  of  the  plaintiff,  in  a  state  to  be  used  by 
the  plaintiff  in  her  said  trade  and  business  of  a  bleacher  and  dyer, 
without  being  polluted  or  mixed  with  injurious  or  noxious  matter 
by  the  defendant  as  hereinafter  mentioned.    Yet  defendant,  well 
knowing  &c.,  but  wilfully  contriving  &c.,  while  plaintiff  was  so 
possessed  of  her  said  bleaching  and   dyeing  works  &c.,  and  so 
exercised  Her  said  trade  &c.  there,  and  was  so  entitled  to  such 
water  as  aforesaid,  *to  wit  on  &c.,  and  on  divers  other  days  &c., 
wrongfully  cast,  deposited  and  mixed,  and  caused  to  be  cast  &c., 
into  and  with  the  waters  of  the  said  stream  &c.,  higher  in  the 
stream  thereof  than  the  said  works  &c.  of  plaintiff,  divers  large 
quantities  of    lime    and    other    injurious  and  noxious    articles, 
materials,  &c.,  and  thereby  the  waters  of  the  stream  &c.  became 
polluted  and  mixed  with  the  said  injurious  and  noxious  matter,  and, 
being  so  polluted  and  mixed,  the  waters  of  the  said  stream  &c.  have 
thence  hitherto  run  and  flowed  down  the  said  stream  &c.,  unto  and 
into  the  said  reservoirs,  and  thence  unto  and  into  the  said  bleaching 
and  dyeing  works  &c.  of  the  plaintiff,  in  such  polluted  state  and  so 
mixed  with  injurious  and  noxious  matter  as  aforesaid.    By  means 
whereof  &c.  (allegation  of  damage  by  the  reservoirs  becoming  filled 
with  sediment,  and  the  waters  diminished  and  polluted,  &c.). 
B.B. — VOL-  utvi.  35 
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STon-  Pleas.    1.  Not  guilty.    2.  That  plaintiff  ought  not  at  the  said 

^^^  several  times  &o.,  or  any  or  either  of  them,  of  right  to  have  had 
Fasbab.  j^jjJ  enjoyed,  nor  ought  she  of  right  to  have  and  enjoy,  the  benefit 
or  advantage  of  the  water  of  the  said  stream  in  the  declaration  in 
that  behalf  mentioned,  nor  ought  the  same  during  the  time  in  tlie 
declaration  in  that  behalf  mentioned,  or  during  any  part  thereof,  of 
right  to  have  run  and  flowed,  nor  ought  it  of  right  to  run  and  flow, 
into  and  through  the  said  two  reservoirs  &c.,  unto  the  said  works 
of  the  plaintiff  in  a  state  to  be  used  by  the  plaintiff  in  her  said  trade 
and  business  of  a  bleacher  and  dyer  without  being  polluted  or 
mixed  &c.  by  the  defendant,  in  manner  and  form  &c. :  conclosion 
to  the  country.    Issues  thereon. 

The  cause  came  on  for  trial  at  the  Liverpool  Summer  Assizes, 

[  •7S2  ]      1842 ;  when  a  verdict  was  found  for  the  plaintiff  *with  2,(XW. 

damages  and  40<.  costs,  subject  to  be  reduced  or  vacated,  and  instead 

thereof  a  verdict  for  the  defendant,  or  a  nonsuit,  entered,  according 

to  the  award  after  mentioned.    And  it  was  ordered  by  the  Court 

that  the  cause  and  all  matters  in  difference  between  the  parties 

should  "  be  referred  to  the  award,  order  "  &c.  of  &c.  (a  barrister), 

so  as  he  should  *'  make  and  publish  his  award  in  writing  of  and 

concerning  the  premises  in  question  on  or  before  "  &c.    And  ''that 

the  arbitrator  shall  have  power,  if  he  shall  think  fit,  to  call  in 

scientific  or  practical  persons  to  assist  him  in  his  investigation :  '* 

and  *'  shall  also  have  power  to  regulate  the  future  enjoyment  of 

the  water."    The  costs  of  the  cause  were  to  **  abide  the  event  and 

determination  of  the  said  award,"  and  the  costs  of  the  reference 

and  award  to  be  in  the  arbitrator's  discretion.      The  arbitrator 

made  his  award,  which,  after  the  usual  recitals,  proceeded  as  follows. 

*'  Now  these  presents  witness  that  I,  the  said  "  &c.,  *'  do  make 

my  award  of  and  concerning  the  premises  aforesaid  in  manner 

following,  that  is  to  say :  I  do  award  and  determine  that  the  said 

plaintiff  had  good  ground  of  action  against  the  said  defendant,  and 

is  entitled  to  a  verdict  in  the  said  action,  and  to  recover  tbeiein 

damages  against  the  said  defendant  to  the  amount  of  40L :  and  1 

direct  that  the  verdict  be  for  the  plaintiff  for  the  said  sum  of  401. 

accordingly.    And  I  further  find  and  award  that  the  said  plaintiff 

is  entitled  to  have  and  enjoy  the  benefit  and  advantage  of  the 

water  of  the  stream  or  watercourse  referred  to  in  the  declaration 

in  the  said  action,  and  in  respect  whereof  disputes  and  differences 

[  *733  ]      have  arisen  between  the  said  parties  as  aforesaid,  flowing  into  *and 

through  two  reservoirs  or  lodges  for  water  unto  the  bleaching  and 
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dyeing    ^orks    and  premises  of    the  said  plaintiff  in  the  said 
declaration  mentioned,  so  as  that  the  same  water  may  at  all  times 
be  used  by  the  said  plaintiff  in  and  for  the  purposes  of  her  trade 
and  business  of  a  bleacher  and  dyer,  without  being  in  any  degree 
rendered  unfit  or  less  fit  to  be  so  used  by  the  said  plaintiff  in 
consequence  of  the  same  water  being  polluted  or  mixed  with 
injurious  or  noxious  Substances  or  matter,  or  otherwise  detri- 
mentally affected  by  or  on  the  part  or  through  the  act  or  default 
of  the  said  defendant  in  or  in  any  wise  relating  to  the  carrying  on 
his  trade  or  business  of  a  bleacher  upon  his  works  and  premises, 
situate  upon  or  near  to  and  higher  up  the  said  stream  or  water- 
course, by  reason  of  the  said  defendant  employing  the  water  of  the 
said  stream  or  watercourse  in  his  said  last  mentioned  trade  or 
business  of  a  bleacher,  or  by  reason  of  any  thing  relating  to  the 
carrying  on  of  his  said  trade  or  business  as  aforesaid  in  any  wise 
howsoever.    And  1  further  award  and  direct  that,  as  regards  the 
trade  and  business  of  the  said  defendant  as  a  dyer,  which  has  been 
by  him  carried  on  upon  his  said  works  and  premises,  the  said 
defendant  shall  at  all  times  take  and  use  all  proper  and  reasonable 
precautions  and  measures  for  the  purpose  of  preventing  the  water 
of  the  said  stream  or  watercourse  from  being,  by  the  carrying  on  of 
the  said  defendant's  trade  or  business  of  a  dyer  as  aforesaid,  or  in 
consequence  thereof,  rendered  unfit  or  less  fit  for  the  use  of  the  said 
plaintiff  in  her  said  trade  or  business  of  a  bleacher  and  dyer.  And, 
in  particular,  I  award  and  direct  that  the  refuse  and  contents  of 
the  dyeing  vats  or  vessels  of  the  said  defendant,  when  emptied 
out,  and  also  all  other  refuse  *water,  liquid  or  other  materials  or 
substances,  which  shall  or  may  have  been  used  in  the  carrying  on 
of  the  said  defendant's  trade  and  business  of  a  dyer  as  aforesaid,  or 
shall  arise  therefrom  or  from  any  process  connected  therewith,  and 
which  could  in  any  wise  pollute  or  injuriously  affect  the  water 
flowing  in  and  along  the  said  stream  or  watercourse  to  the  said 
works  and  premises  of  the  said  plaintiff,  so  as  to  render  the  same 
unfit  or  less  fit  to  be  used  by  the  said  plaintiff  in  her  said  trade  or 
business  of  a  bleacher  and  dyer,  shall,  before  entering  into  and 
becoming  mixed  with  the  water  of  the  said  stream  or  watercourse, 
be,  by  and  at  the  expense  of  the  said  defendant,  passed  into  and 
through  certain  filtering   lodges    heretofore    made,   and    situate 
between  the  said  works  of  the  said  defendant  and  the  said  works 
of  the  plaintiff,  or  through  other  filtering  lodges  or  filters,  to  be  for 
fiuch  purpose  made  and  completed  by  and  at  the  expense  of  the  said 

86—2 
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Stons.  defendant,  so  as  to  be  thereby  effectaally  pnrified  and  cleansed  for 
9.  the  use  and  benefit  of  the  said  plaintiff  in  her  said  trade  or  business  of 

Fabbab.  ^  jygj.  ^^^  bleacher,  so  far  as  the  same  can  be  purified  and  cleansed 
by  the  ordinary  and  most  approved  process  of  filtering  as  aforesaid. 
And  I  award  and  direct  that  the  said  filtering  lodges  or  filters  so 
heretofore  made,  or  to  be  made,  as  aforesaid,  shall,  from  time  to 
time,  by  and  at  the  expense  of  the  said  defendant,  be  maintained 
and  kept  in  good  order  and  condition,  and  be  from  time  to  time 
run  off,  emptied,  cleansed  and  renewed  when  and  so  often  as 
occasion  shall  require  for  the  purposes  hereinbefore  mentioned. 
And  I  further  award  and  direct  that,  when  and  so  often  as  it  shall 
by  the  said  plaintiff  be  found  or  deemed  necessary  to  open  and 

[  '735  ]  clear  out  the  said  stream  or  *watercourse  hereinbefore  mentioned 
or  referred  unto  from  and  below  the  point  at  which  the  water  from 
the  said  filtering  lodges  or  filters  enters  or  shall  hereafter  enter 
into  the  said  stream  or  watercourse,  not  being  higher  up  the 
same  than  heretofore,  the  same  may  and  shall  be  opened  and 
cleared  by  and  at  the  expense  of  the  said  plaintiff.'*  (Then 
followed  a  direction  as  to  costs  of  the  reference  and  award.)  In 
witness  &c. 

Baines,  on  behalf  of  the  defendant,  in  Trinity  Term,  1844, 
obtained  a  rule  to  show  cause  why  the  award  should  not 
be  set  aside  on  the  grounds: 

First.  ''  That  the  arbitrator  has  not  awarded  specifically  upon 
each  of  the  issues." 

Secondly.  "  That  the  award  is  uncertain,  ambiguous,  and  not 
final,  in  the  respects  following  :  1.  It  does  not  describe  or  ascertain 
in  any  way  the  precautions  and  measures  which  the  defendant  is 
to  take  for  the  purpose  of  preventing  the  water  in  the  said  rule 
mentioned  from  being,  by  his  dyeing  operations,  less  fit  for  the  use  of 
the  plaintiff's  business.  2.  In  the  particular  direction  as  to  passing 
the  refuse  and  contents  of  the  dyeing  vessels  of  defendant,  and  the 
refuse  water,  liquid  or  other  substances,  used  in  carrying  on 
defendant's  business  as  a  dyer,  he  is  required  to  pass  it  through 
certain  filters  heretofore  made,  or  through  others  to  be  for  such 
purpose  made,  so  that  the  water  may  be  purified  by  the  ordinary 
and  most  approved  process  of  filtering,  without  describing  any  such 
process,  or  stating  how  the  ordinary  or  most  approved  process  is  to 
be  ascertained.  The  third  and  fourth  objections  under  this  head 
were,  that  the  award  did  not  dispose  of  all  the  matters  in  difference, 
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since  it  gave  no  direction  as  to  the  duty  or  obligation  of  ^cleansing  stonb- 
out  the  watercourse :  and  that,  in  the  only  direction  given  as  to  m^J^wkr 
cleansing  out  the  watercourse,  it  was  not  stated  for  what  distance  Farbab. 
or  in  what  part  the  plaintiff  was  to  be  at  liberty  to  open  and  clear  *•  ■" 
out  the  same  when  and  so  often  &c. 

With  regard  to  the  second  objection,  affidavits  were  made  by 
persons  experienced  in  chemistry  and  the  processes  of  bleaching, 
who  stated  that  the  directions  of  the  arbitrator  as  to  filtering  were, 
in  their  opinions,  intelligible,  practicable,  and  easy  of  execution, 
and  that  the  ''ordinary  and  most  approved  process  of  filtering"  was 
well  known  to  persons  in  the  habit  of  purifying  water  by  filtration ; 
that  a  manner  of  filtering,  used  at  certain  ^bleaching  works  in  [  *737  ] 
Lancashire,  was  described  in  evidence  before  the  arbitrator,  and 
that  the  directions  of  the  award  were  "  in  accordance  with  the 
means  adopted  at  the  said  works  "  as  described  on  the  arbitration. 

Wortley  and  W.  H.  Watson  now  showed  cause : 

First.  It  is  true  that  the  arbitrator  has  not  awarded  in  terms 
on  both  the  issues;  but  he  has  substantially  disposed  of  them; 
and  ''  it  is  sufficient,  if  looking  at  the  whole  award,  it  appears  that 
the  matter  is  determined."  [They  referred  to  Jackson  v.  Yahsley  (i), 
Duckicorth  v.  Harrison  (2),  Gisborne  v.  Hart  (3),  Bourke  v.  Lloyd  (4), 
Brooks  V.  Parsons  (6),  Avelett  v.  Qoddardifi)^  Lowe  v.  Allen  {1)^ 
England  v.  Davison  (s),  Cooper  v.  Langdon  (9),  and  KiUmm  v. 
KUbum  {10). 1 

Then  as  to  the  next  objection.  [  739  ] 

(Lord  Denman,  Gh.  J. :  Is  it  sufficient  to  say  that  the  defendant 
shall  take  **  all  proper  and  reasonable  precautions,"  but  "  in 
particular "  that  the  contents  of  the  dyeing  vats  be  filtered  ? 
Suppose  he  did  the  specific  thing,  and  you  were  not  satisfied,  could 
you  then  have  an  attachment  against  him  for  not  using  all  proper 
and  reasonable  precautions  ?) 

He  is  to  do  the  thing  specified,  but  at  the  same  time  to  use  all 
ordinary  and  reasonable  precautions.  Then,  as  to  the  objection 
that  the  defendant  is  ordered  to  purify  and  cleanse   *'  by  the 

(1)  5  B.  &  Aid.  848.  Hil.  T.  1842). 

(2)  51  R.  B.  671  (4  M.  &  W.  432).  (7)  4  Q.  B.  66. 

(3)  52  B.  B.  624  (5  M,  &  W.  50).  (8)  9  Dowl.  P.  C.  1052. 

(4)  62  B.  B.  701  (10  M.  &  W.  550).  (9)  60  B.  B.  671  (9  M.  &  W.  60). 

(5)  1  Dowl.  &  L.  691.  (10)  13  M.  &  W.  671. 

(6)  59  B.  B.  820  (11 L.  J.  0.  P.  123 ; 
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[  '740  ] 


ordinary  and  most  approved  process/'  but  the  award  does  Dot 
state  how  that  process  is  to  be  ascertained ;  it  is  not  necessary  that 
the  arbitrator  should  himself  give  scientific  instruetioos ;  U  is 
sufficient  if  (as  the  affidavits  show)  the  general  directions  of  the 
award  are  intelligible,  practicable  and  easy  of  execution,  and  the 
*'  ordinary  and  most  approved  process "  well  known  and  readi!; 
ascertainable. 

(Coleridge,  J. :  Suppose  a  question  arose  thirty  years  hence  on 
the  fulfilment  of  the  award ;  must  the  Court  then  go  back  to  enqmre 
what  was  the  ordinary  and  most  approved  process  thirty  years 
before?) 

At  all  events  it  might  be  enquired  then  if  he  had  taken  all  reasonable 
precautions.  "In  particular,'*  here,  may  have  the  eflfect  of  a  viddicd 
The  authority  given  to  the  arbitrator  to  regulate  the  enjoyment  was 
a  power  which  he  might  exercise  or  not  at  his  option:  Angiuv* 
Bedford  (i) ;  if  he  has  exercised  it  imperfectly,  the  award  is  not 
vitiated.  The  award  would  have  been  sufficient  if  ^it  had  stopped 
at  the  clause  requiring  ordinary  and  reasonable  precautions.  Bat 
any  further  direction  that  he  might  have  given  must  have  been 
carried  out  in  detail  by  a  scientific  person:  to  require  such  direc- 
tions as  would  leave  nothing  to  be  so  supplied  would  niake  it 
impossible,  in  many  cases,  to  frame  a  good  award.  In  awarding  a 
transfer  of  property,  it  is  usual  to  direct  that  it  be  done  by  proper 
conveyances,  or  the  most  approved  mode  of  conveyance,  without 
specifying  the  deeds. 

(Lord  Demman,  Ch.  J.  mentioned  Winter  v.  Letltbridge  (2). 

Crompton,  for  the  defendant :    There  the  matter  said  to  be 
wrongly  decided  was  beyond  the  submission. 

Lord  Denman,  Ch.  J. :  It  was  a  mere  excrescence ;  the  rest  of 
the  award  was  good.) 

The  remaining  objections  were  not  argued. 

Babies  and  Crompton,  for  the  defendant,  were  not  called  upon. 

Lord  Den^ian,  Ch.  J. : 

Three  objections  to  this  award  have  been  argued.      The  first 
is  certainly  embarrassing;   and  I  hope  a  similar  case  to  this 
(1)  11  M.  &  W.  69.  (2)  28  E.  E.  709  (13  Price.  «33). 
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will    not    arise    again.      All    arbitrators    would    do    wisely    by       Stokk- 

finding  distinctly  on  each   issue  :    though  I   do  not  say  that,       ""^J'** 

where  this  is  not  done,  the  award   may  not  raise  so  clear  an      Kabbah. 

inference  of  a  finding  on  each  issue  as  to  exclude  the  objection  of 

uncertainty.     But  it  is  better  to  avoid  any  such  question.     In  this 

case,  however,  there  are  other  objections  which  must  prevail.    The 

award  is  uncertain,  as  not  describing  or  ascertaining  the  precautions 

which  are  to  be  taken.    It  states,  first,  that  the  defendant  **'  shall      [  *74i  J 

at  all  times  take  and  use  all  proper  and  reasonable  precautions  and 

measures  for  the  purpose  "  of  preventing  impurity  in  the  water ; 

and  then  it  adds,  ''  And,  in  particular,  I  award  and  direct "  that 

the  contents  of  the  dyeing  vats  shall  be  passed  through  filtering 

lodges,  so  as  to  be  thereby  purified  for  the  plaintiff's  benefit,  '*  so 

far  as  the  same  can  be  purified  and  cleansed  by  the  ordinary  and 

most  approved  process  of  filtering  as  aforesaid."    Now,  in  this 

clause,  when  the  award,  affecting  to  give  a  direction  as  to  the 

cleansing  of  the  water,  says  that  the  defendant  shall  use  all 

reasonable  precautions,  and  follows  that  up  by  the  words,  '*  and 

in  particular  "  that  the  contents  of  the  vats  shall  be  passed  &c., 

it  is  just  the  same  as  if  the  particular  direction  were  left  out ;  for, 

although  that  were  complied  with,  there  may  still  remain  something, 

alleged  to  be  a  direction  of  the  arbitrator,  the  omission  of  which 

may  become  the  subject  of  complaint,  and  ground  for  an  attachment 

I  think  we  should  leave  an  opening  to  much  litigation  and  injustice 

if  we  held  this  general  direction  to  be  of  any  value.    The  particular 

words  which  follow  are  also  too  uncertain.    The  award  speaks  of 

the  **  most  approved  process."    By  whose  approbation  is  that  to  be 

determined  ?    The  witnesses  who  have  made  affidavits  say  that  they 

understand  the  direction';  but  even  they  do  not  themselves  state  what, 

in  their  view,  is  the  most  approved  method.    It  may  be  that  the 

arbitrator  risks  the  validity  of  his  award  if  he  attempts  to  set  out 

the  process,  and  does  it  imperfectly ;  but  much  more  is  risked  by 

the  generality  of  description  introduced  here.    The  arbitrator  must 

make  himself  scientifically  master  of  the  subject :  he  is  bound  to 

understand  it  so  fully  that  he  may  make  a  statement  on  *which  no       [  *742  ] 

one  can  have  a  doubt,  and  that,  when  the  material  acts  prescribed 

have  been  performed,  it  may  be  seen  that  the  award  is  complied 

with,  and  parties  may  not  be  put  to  enquire  for  the  greatest 

number  of  approvers.     If  dangers  are  to  be  considered,  the  most 

important  is  that  which  parties  may  incur,  of  acting  upon  awards 

which  do  not  finally  settle  rights. 


Fabbab. 
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Stone-        Pattbson,  J. : 

UEWBB 

jp.  In  Brooks  v.  Parsons  (i)  I  proceeded  on  the  authority  of  Bourkr 

y.  Lloyd  {2).  Whether  this  latter  case  be  distinguishable  from 
others  on  the  ground  stated  by  Mr.  Watson,  is  for  the  Court  of 
Exchequer  to  decide.  Certainly  Cooper  v.  Langdon  (s)  was  not 
brought  to  my  notice.  It  was  just  possible  that  the  finding  upon 
several  contradictory  issues  in  that  case  might  be  consistent,  on 
the  supposition  adopted  by  the  Court,  though  whether  it  is  worth 
while  to  be  so  astute  for  the  purpose  of  supporting  an  award  I  do 
not  know.  I  agree,  however,  in  the  position  that  an  arbitrator 
ought  to  find  specifically  upon  each  issue,  in  order  that  htigation 
may  be  avoided.  As  to  the  other  branch  of  objection;  it  k 
assumed  that,  if  the  award  had  stopped  at  the  direction  to  use 
all  proper  and  reasonable  precautions  and  measures,  that  would 
have  been  sufficient :  but  I  cannot  conceive  any  thing  more  likely 
to  bring  on  future  litigation  than  such  a  general  mode  of  statement. 
Contradictory  evidence  might  have  been  offered  at  any  snbseqneiit 
time  on  the  reasonableness  and  propriety  of  the  measures,  li 
was  the  arbitrator's  duty  to  state  what  they  were  to  be.  It  is 
suggested  that  the  clause  may  be  read  as  if  the  arbitrator  directed 
[*7i8]  *that  reasonable  measures  should  be  taken,  ''namely"  those 
specified  immediately  after.  But  the  award  is  that  "  all "  proper 
measures  shall  be  taken,  and,  ''  in  particular,"  one.  Whether  thai 
particular  mode,  as  pointed  out,  is  intelligible  or  not,  maj  be 
a  question.  But  I  think  the  award  is  bad  altogether.  In 
Winter  v.  Lethbridge  (4)  the  arbitrator  had  exceeded  his  authority 
in  one  particular  direction;  and  the  award,  though  bad  as 
to  this,  was  held  not  to  be  wholly  void:  but  no  case  decides 
that,  where  an  arbitrator  has  power,  and  in  the  exercise  of  it  gives 
a  faulty  direction,  that  part  of  the  award  may  be  struck  out  and  the 
rest  preserved.  The  case  in  which  it  was  held  that  an  arbitrator 
might  omit  to  exercise  the  power  of  specifically  regulating  the  enjoy- 
ment cannot  help  an  award  where  the  arbitrator  has  undertaken  to 
give  a  specific  regulation,  and  has  done  it  erroneously. 

Coleridge,  J. : 

On  the  first  point,  I  will  only  say  that  I  adopt  the  observations 
of  my  Lord  and  my  brother  Pattbson.  As  to  the  last,  it  has  been 
suggested  that,  if  the  arbitrator  has  the  choice  of  dictating  ^ 

(1)  1  DowL  &  L.  691.  (3)  60  R  E.  671  (9  M.  *  W.  60). 

(2)  62  R.  E.  701  (10  M.  &  W.  550).       (4)  28  E.  E.  709  (13  Price,  533). 
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regulation  or  not,  and  lays  down  an  imperfect  one,  it  is  not      Stone- 
material.    But  I  do  not  agree  in  this  view.    If  the  arbitrator  goes  «. 

wholly  out  of  his  jurisdiction,  the  award,  on  that  point,  is  merely  ^^»»^»- 
void,  and  need  not  be  obeyed ;  but,  if  the  direction  be  within  the 
arbitrator's  power,  it  binds,  and  ought  to  be  clear  in  its  terms.  It 
is  an  expression  sometimes  used,  that  the  Court  ought  not  to  be 
astute  in  finding  objections  to  awards ;  but  I  think  the  right  rule 
estendsio  this,  and  no  more,  that  we  should  construe  *them  candidly  [  *7U  ] 
and  sensibly,  in  the  same  manner  as  other  documents. 

WiGHTMAN,  J.  : 

I  think  it  is  important  that  an  arbitrator,  in  making  his  award, 

should  find  on  each  issue.    But,  further,  I  am  of  opinion  that  this 

award  is  uncertain  as  to  the  mode  of  purifying  the  water.    An 

award  ought  to  be  so  express  that  there  should  be  no  difficulty  or 

doubt  as  to  the  performance.    In  this  case  there  is  a  twofold 

uncertainty  ;  the  specific  mode  is  incompletely  described,  and  it  is 

left  doubtful  whether  the  adoption  of  that  mode  alone  will  fulfil  the 

arbitrator's  intention,  or  whether  it  is  prescribed  only  in  addition 

to  the  other  "  proper  and  reasonable  precautions  "  directed  by  the 

award.     The  discussion  we  have  heard  shows  the  uncertainty ;  for 

3/r.  Wortley's  argument  appeared  to  proceed  on  one  view  of  the 

case,  and  Mr,  Watson's  on  the  other. 

Rvie  absolute. 


REG.  V.  The  INHABITANTS  of  HEANOR  (1).  ^8^^- 

^  '                     Jan,  14. 
(6  Q.  B.  745—749 ;  S.  C.  13  L.  J.  M.  C.  144 ;  1  New  Sess.  Cas.  460 ;  9  Jur.  105.)  

Under  the  Highway  Act,  1835  (5  &  6  Will.  IV.  c.  50),  s.  95,  the  Judge  has        ''  ^*^  "' 
no  power  to  direct  the  costs  of  an  indictment  for  non-repair  of  a  road, 
preferred  by  the  direction  of  justices,  to  be  paid  out  of  the  highway  rate, 
except  where  there  is  a  highway,  and  the  liability  to  repair  it  is  in  dispute. 

Therefore,  where  defendants  had  been  acquitted  on  the  sole  ground  that 
the  road  in  question  was  not  a  highway,  and  the  Judge  certified  for  costs 
under  this  section,  this  Court  set  the  certificate  aside. 

Whiteuurst^  in  last  Trinity  Term,  obtained  a  rule  calling  on 
the  prosecutor  to  show  cause  why  the  certificate  for  costs  in  this 
prosecution,  granted  by  the  Lobd  Chief  Justice  of  the  Court  of 
Common  Pleas,  should  not  be  set  aside.  The  following  facts 
appeared  on  affidavit  in  support  of  the  rule. 

The  prosecutor,  under  sect.  94  of  the  Highway  Act,  gave  informa- 
tion that  an  alleged  highway  in  the  township  *of  Heanor,  in  the      [  '746  ] 

(1)  Dist.  Rry,  V.  Farter  (1866)  L.  R.  1  Q.  B,  558,  565,  35  L.  J.  M.  C.  210. 
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Reg.  parish  of  Heanor,  Derbyshire,  was  out  of  repair.  The  surveyor  of 
TheInhabi-  the  township  and  some  of  the  inhabitants  attended  at  Special 
Hka^ok'  Sessions,  and  admitted  that  the  township  was  liable  to  repair  all 
the  highways  within  it,  and  that  the  road  was  out  of  repair  as  a 
public  carriage  way ;  but  they  denied  that  it  was  a  highway  at  all 
for  carriages ;  and  it  was  not  pretended  that  the  road  was  oat  of 
repair  as  a  bridle  way.  The  justices  ordered  an  indictment  to  be 
preferred  against  the  inhabitants.  This  order  was  not  set  oat,  the 
deponent  not  being  able  to  obtain  a  copy.  The  indictment  was 
tried  before  Tindal,  Gh.  J.,  at  the  Derbyshire  Spring  Assizes,  1844, 
when  the  defendants  did  not  contest  their  liability  to  repair  the 
road,  if  it  was  a  public  highway  for  carriages ;  but  this  fact  was 
not  proved  by  the  prosecutor,  and  was  negatived  by  the  witnesses 
for  the  defence ;  whereupon  the  Lord  Chief  Justicb  stopped  the 
defence,  and  the  jury  found  for  the  defendants.  On  2drd  May, 
1844,  the  prosecutor  obtained  a  summons  from  Tindal,  Ch.  J.,  to 
show  cause  why  he  should  not  certify  for  the  prosecutor's  costs. 
The  summons  was  attended  by  counsel  on  27th  May,  before 
Tindal,  Ch.  J.,  who  said  that  he  would  not  make  the  order  unless 
he  was  obliged  to  do  so,  but  that  he  had  no  discretion :  and  his 
Lordship  accordingly  (i)  made  the  order,  which  was  afterwards 
indorsed  on  the  postea.  His  Lordship  was  requested  to  insert  in 
[  *747  ]  the  order  the  fact  *that  the  road  was  found  not  to  be  a  highway,  bot 
declined  to  do  so,  observing  that  the  defendants  could  have  the 
advantage  of  his  notes  of  the  trial  on  a  motion  to  set  aside  his  order. 
The  affidavits  in  answer  denied  that  the  liability  of  the  township 
to  repair  all  the  highways  within  it  was  admitted  before  the  justices, 
or  that  the  way  in  question  was  alleged  not  be  a  carriage  highway. 
They  also  stated  that  application  had  been  made»  on  15th  April, 
1844,  to  Tindal,  Ch.  J.,  for  his  certificate  for  the  prosecutor's  coste; 
but  that  his  Lordship  declined  to  say  any  thing  in  the  matter  till 
the  result  of  a  motion,  which  was  to  be  made  in  this  Court,  should 
be  ascertained.  That,  on  19th  April,  this  Court  was  moved,  on 
behalf  of  the  prosecutor,  for  a  verdict  to  be  entered  for  the  Grown, 
or  for  a  new  trial  to  be  had :  which  application  was  refused  (2). 

(1)  See  Reg,  v.  ffeanor,  note  to  Beg,  the  associate  for  the  Midland  circuit 

V.  Great  Broughton,  2  Moo.   &  Bob.  attend  with  the  Nisi  Prius  recoid  for 

445,   note  (a).    The   following   is   a  the  purpose  of  indorsing  therecm  mr 

copy.     **  The  Queen  v.  The  InhahitanU  oert^cate  for   the  prosecutor's  costs 

of  HeanoT,    Upon   hearing   counsel,  pursuant  to  the  statute.    Dated  t2tf 

and  the  attomies  or  agents  on  both  27th  May,  1844.    N.  C.  Tikdal.*" 
sides,  and  by  consent,  I  do  order  that  (2)  See  jxm<,  p.  555,  note  (3}. 
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Some  other  facts  were  added  to  explain  the  delay  in  the  hearing  of        Rbo. 
the  summons.  the  Inhabi- 

TAKT8  OF 

Humfrey  and  Gale  now  showed  cause  :  Hkanor, 

If  the  Judge  had  a  discretion,  the  Court  will  not  review  the 
exercise  of  it.  Nor,  if  the  law  gives  him  such  a  discretion,  will 
they  enquire  whether  the  Judge  conceived  that  he  was  entitled  to 
act  according  to  his  discretion.  ''  To  unravel  the  grounds  and 
motives  which  may  have  led  to  the  determination  of  a  question 
once  settled  by  the  jurisdiction  to  which  the  law  has  referred  it, 
would  be  extremely  dangerous  :  '*  Reg,  v.  The  Justices  of  the  West 
Riding  (i).  All  the  requisites  of  stat.  6  &  6  Will.  lY.  c.  50,  s.  95, 
have  been  satisfied. 

(CoLBBinoE,  J. :  Out  of  what  funds  are  the  costs  to  come  ?) 

Out  of  the  sums  to  *be  levied  by  a  highway  rate.  [  ♦7^3  ] 

(CoLBBiDOB,  J. :  But  this  is  no  highway.) 

That  answer  would  leave  the  liability  to  costs  to  depend  on  the 
question  whether  the  prosecution  succeeded  or  not. 

(Patteson,  J. :  The  supposition  in  the  section  is,  that  the  existence 
of  the  highway  is  admitted,  and  that  the  liability  only  is  in  dispute.) 

The  interpretation  clause,  sect.  5,  extends  the  meaning  of  "  high- 
ways "  to  all  roads.  Besides,  the  justices  have  a  discretion,  as  was 
decided,  in  Reg.  v.  Earl  of  Radnor  (2),  upon  sect.  94;  and,  that 
being  so,  it  must  be  assumed  that  the  existence  of  the  highway  was 
admitted  before  the  justices ;  and  then,  in  a  prosecution  upon  their 
order,  the  only  issue  legitimately  before  the  jury  would  be  as  to  the 
liability ;  and  the  existence  of  the  highway  would  therefore  not 
properly  be  in  dispute  (3).  There  does  not,  however,  appear  to  be 
any  substantial  reason  why  one  question  should  not  be  tried  at  the 

(1)  55  B.  B.  396  (1  Q.  B.  624,  631).  Oxford  circuit,  he   had  decided  that 

(2)  Note  to  Beg,  v.  Chedworth,  9  sect.  95  gave  no  power  to  certify  for 
Car.  &  P.  288.  costs  where  the  road  was  not  a  high- 

(3)  Oak,  in  Easter  Term,  1844  way:  and  Lord  Denman,  Oh.  J. 
(April  19th),  had  moved,  on  this  added  that  he  himself ,  upon  this  ruling 
ground,  in  the  present  case,  to  enter  a  of  Patteson,  J.  being  cited  to  him, 
verdict  for  the  defendants,  or  for  a  had  ruled  that  the  section  applied  only 
new  trial:  but  the  Ooubt  (Lord  where  the  existence  of  the  highway 
Denxak,  Oh.  J.,  Patteson  and  was  admitted  and  the  dispute  confined 
WioBTMAK,    JJ.)   refused  the   rule,  to  the  liability. 

pArr£S0N,    J.    btated   that,    on   the 
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Beq.        expense  of  the  parish  as  well  as  the  other.    Farther,  the  record 
The  Inhabi-  shows  simply  a  verdict  of  Not  guilty. 

TANTS  OF 

Heanor.  IVliitehiirst,  contra,  was  stopped  by  the  Coubt. 

LoBD  Denman,  Ch.  J. : 

The  Lord  Chief  Justice  of  the  Common  Pleas,  when  he  madt 
this  order,  was  not  informed,  as  he  ought  to  have  been,  of  wbat 
[  •749  ]  had  passed  *here  upon  the  refusal  of  the  rule  nisi  for  a  new  trial. 
It  was  then  distinctly  stated  that  the  section  was  inapplicable,  &:> 
to  costs,  when  there  was  no  highway.  WheJi  the  party  insisting 
upon  the  existence  of  the  highway  contended  that,  whether  be 
succeeded  or  not,  he  was  entitled  to  his  costs,  I  was  struck  mxh 
the  grossness  of  the  injustice;  and,  finding  that  my  brother 
Patteson  had  held  that  sect.  95  applies  only  where  there  is  a  high- 
way and  the  question  is  confined  to  the  liability,  I  ruled  accordingly. 
Had  these  rulings  been  communicated  to  the  Lord  Chief  Justice  of 
the  Common  Pleas,  he  would  not  have  granted  this  certificate.  I 
cannot,  therefore,  say  that  this  has  been  an  exercise  of  his  dis- 
cretion :  he  had  not  the  facts  before  him.  We  must  make  this 
rule  absolute. 

Pattbson,  Coleridge  and  Wightman,  JJ.  concurred. 

Ride  absdaU. 


1845.         EEG.   V.  The  JUSTICES  of  HEETFOKDSHIRE  (1). 

Jan^5.        ^g  Q  g  733—758 ;  S.  C.  U  L.  J.  M.  G.  73;  1  New  Seas.  Gas.  490;  9  Jur.  424.) 

[  753  ]  If  any  one  of  the  magistrates  hearing  a  case  at  Sessions  be  interested  in 

the  result,  the  Gourt  is  improperly  constituted,  and  an  order  made  in  the 
case  will  be  quashed  on  certiorari.  It  is  no  answer  to  the  objection,  th^t 
there  was  a  majority  in  favour  of  the  decision  without  reckoning  the  rute 
of  the  interested  party.  Nor  that  the  interested  party  withdrew  before  thi» 
decision,  if  he  appear  to  have  joined  in  discusaiDg  the  matter  with  the  other 
magistrates. 

On  appeal  against  an  order,  under  stat.  4  &  5  Vict  c.  59,  s.  1,  directing 
the  surveyor  of  the  highways  to  pay  the  Gommissioners  of  a  turnpike  trust 
a  sum  of  money  to  be  laid  out  in  the  actual  repaii-s  of  the  turnpike  To»d, 
the  justices  making  such  order  are  interested  parties. 

So  is  a  magistrate  to  whom  money  is  owing  which  is  secured  upon  the 
turnpike  tolls. 

H.  Hawkins,  in  last  Easter  Term,  obtained  a  rule  calling  on 
the  justices  of  the  peace  for  the  county  of  Hertford  to  show  cause 

(1)  Appr.  Hayman  v.  Goveniora  o/Bugby  School  11874)  L.  B.  18  Eq.  2J>.  T;. 
43  L.  J.  Gh.  834.— A.  G. 
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why  a  certioran  should  not  issue,  to  remove  into  this  Court  an        Bko. 
order  made  at  the  general  Quarter  Sessions  of  the  peace  for  the        the 
said  county,  ♦on  8th  April,  1844,  on  the  appeal  of  James  Smyth    h^IJtfobd-'' 
against  an   order  of  two  of  the  said  justices,   whereby  it  was       shirk. 
ordered  (i)   that  9i.  5«.,  part  of  the  rate  or  assessment  levied       ^  *^^*  ^ 
or  to  be  levied  under  stat.   5  &   6  Will.  IV.  c.  50,  should  be 
paid  by  the  surveyor  of  the  highways  of  the  parish  of  Bygrave, 
in  the  said  county,  to  the  Commissioners  of  the  Baldock  and 
Boambridge  Turnpike  Trust,  to  be  laid  out  in  the  actual  repair 
of  such  part  of  the  said  turnpike  road  as  lies  within  the  said 
parish. 

The  affidavits  upon  which  the  rule  was  obtained  stated  the 
following  facts.  One  of  the  magistrates  at  Sessions,  before  whom 
the  appeal  was  heard,  was  Mr.  Fordham ;  he  was  also  one  of  the 
magistrates  who  made  the  original  order,  and  was  a  respondent  in 
the  appeal.  Mr.  Fordham,  during  part  of  the  hearing,  was  in 
conversation  with  magistrates  on  the  bench,  and  appeared  to  the 
deponent  to  take  a  part  in  the  discussion  as  to  the  appeal.  Another 
of  the  magistrates  at  Sessions  was  Mr.  Fitzjohn  :  he  was  a  creditor 
of  the  Baldock  and  Bournbridge  Turnpike  Trust,  and  had  money 
owing  to  him  which  was  secured  solely  upon  the  tolls  of  that  trust. 
He  sat  on  the  bench  during  the  hearing  and  trial  of  the  appeal, 
and  retired  with  the  other  justices  into  a  private  room  after  the 
hearing.  The  justices,  on  returning  into  Court  from  that  room, 
confirmed  the  order,  with  costs.  Statements  were  added  to  show 
that  the  objection  to  Mr.  Fordham's  and  Mr.  Fitzjohn's  inter- 
ference had  never  been  waived. 

In  answer,  Mr.  Fordham  deposed  that  he  was  on  the  bench 
during  part  only  of  the  appeal,  having  gone  away  before  such 
hearing  was  concluded ;  and  that  he  took  no  *part  in  the  deter-  [  '^oS  ] 
mination.  Mr.  Fitzjohn  deposed  that  he  took  no  active  part  in 
the  discussion  or  in  promoting  the  determination,  having  only 
pointed  out  that  the  appellant  had  not  attended  the  Petty  Session 
to  object ;  and  he  stated  that  he  himself  merely  gave  his  vote  as  a 
magistrate ;  and  that,  when  the  magistrates  retired  into  the  private 
room  to  discuss  the  merits  of  the  appeal,  he  took  no  part  in  the 
discussion,  though  he  gave  his  vote  in  favour  of  confirming  the 
order :  that  ten  magistrates  retired  into  the  room  ;  and  that  all  but 
two  voted  for  the  confirmation. 

(1)  See  stat.  4  &  5  Yict.  c.  69,  con-  October  1st,  1846,  and  to  the  end  of 
tinned,  by  stat.  8  &  9  Yict.  c.  59,  to      the  then  next  Session  of  Parliament. 


658  184S.    Q.  B.     6  Q.  B.  755—756.  >^. 

Beg.  Wordsworth  now  showed  cause : 


«. 


thk  First)  Mr.  Fordham  was  a  mere  nominal  party  to  the  appeal. 

Justices  of         ji_i  i«i        i»AT_n-. 

Hertford-    ond  had  no  real  interest  in  the  decision. 


BHIRB. 


(Lord  Denmam,  Gh.  J. :  He  might  be  liable  to  costs  (i).) 


He  took  no  part  in  the  determination ;  and  therefore  it  was  nol 
affected  by  his  interest.  Mr.  Fitzjohn  can  scarcely  be  said  to  be 
interested.  The  money,  when  paid,  woald  not  go  to  satisfy  his 
claim,  nor  to  increase  the  general  funds  of  the  trust,  bat  must  be 
applied  to  the  actual  repairs  of  the  road.  But,  admitting  that  he 
was  interested,  it  appears  that  there  was,  without  his  vote,  a 
majority  for  confirming  the  order.  In  Reg.  v.  The  Cheltenham 
Commissioners  (2)  an  order  of  Sessions  was  quashed  because  some 
of  the  magistrates  were  interested  in  the  decision :  but  in  that  case 
without  the  votes  of  those  interested  there  would  not  have  beeo  % 
majority  for  the  order  ;  and  Patteson,  J.  expressly  guarded  him- 
self against  deciding  that  the  vote  of  an  interested  party  vitiated 
[  ^756  ]  the  decision  when  it  could  not  affect  the  ^majority.  A  magistrate 
will  not  be  called  to  account  on  a  mere  surmise  that  he  must  have 
influenced  a  decision  on  a  question  in  which  he  is  interested. 

H.  Hawkins,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

I  am  clearly  of  opinion  that  this  order  of  the  Quarter  S^ons 
must  be  brought  up  to  be  quashed.  Both  these  gentlemen  had  a 
disqualifying  interest.  Mr.  Fitzjohn,  as  a  creditor,  had  an  interest 
in  the  funds  of  the  trust  to  which  the  money  was  to  be  paid.  It  is 
contended  that,  as  the  majority,  without  reckoning  his  vote,  was  in 
favour  of  the  confirmation,  the  order  is  not  vitiated.  But,  after 
making  every  possible  deduction  from  the  strength  of  my  opinion, 
in  deference  to  that  of  my  brother  Patteson,  still  in  my  judgment 
a  decision  is  vitiated  by  any  one  interested  person  taking  part  in  it. 
We  cannot  enter  into  an  analysis  of  the  different  motives  which 
may  have  produced  the  decision :  it  is  enough  to  say  that  a  single 
interested  person  has  formed  part  of  the  Court.  Then,  next,  Mr. 
Fordham,  as  respondent,  might  be  liable  to  costs.  I  think  the 
circumstances  here  deposed  to  are  sufficiently  strong  to  call  apon 
him  to  show  that  he  took  no  part  in  influencing  the  decision :  and, 
even  then,  one  would  be  sorry  to  see  that  a  magistrate  who  was 
(1)  See  Stat.  4  &  5  Vict.  c.  59,  a.  3.  (2)  55  B.  B.  321  (1  Q.  B.  467). 
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iterested  joined  in    the  discussion  at  all.    It    probably  never  Bxa. 

ccurred  to  him  that  he  was  interested  and  disqualified.    Still  we  the 

inst  take  care  that  interested  parties  do  not  join  in  deciding  cases.  j^^e-Jford-^ 

think  that  the  primd  facie  case  is  not  answered  by  the  fact  that  shirk. 
Ir.  Fordham  left  the  bench  before  the  actual  decision  took  place : 

or  it  is  quite  consistent  with  this  that  he  may  *have  joined  in  the  t  '^s?  ] 
iscussion  so  far  as  to  affect  the  result. 

*ATTB80N,  J.  : 

I  suppose  that,  in  Reg.  v.  The  Cheltenham  Commissioners  (i),  I 
iras  not  satisfied  that  the  interference  of  a  single  interested  party 
vas  sufficient  to  invalidate  the  decision  :  in  fact  the  interference  of 
ihe  interested  parties  did  there  turn  the  majority ;  and  I  suppose 
ihat  I  was  satisfied  with  limiting  my  decision  to  that  ground. 
But,  on  consideration,  I  think  this  is  unsound :  I  think  that  it  is 
pery  dangerous  to  allow  an  interested  person  to  join,  whether  the 
majority  turn  on  his  vote  or  not.  The  magistrates  discuss  the 
question  among  themselves ;  and  it  is  impossible  to  say  what  effect 
that  discussion  may  have  on  the  decison.  The  real  question  is, 
has  an  interested  person  taken  any  part  at  all?  Here  Mr. 
Fordham  was  a  respondent,  and  ought  to  have  taken  no  part.  It 
is  urged  that  we  are  not  to  call  a  magistrate  to  account  on  a  mere 
surmise :  and  to  that  I  agree.  But  here  is  more  than  mere  surmise. 
Mr.  Fordham  is  on  the  bench  in  conversation  with  other  magis- 
trates. The  party  making  the  deposition  upon  which  the  order  is 
impeached  was  probably  not  near  enough  to  hear  what  was  the 
subject  of  conversation.  But,  as  the  appeal  was  then  being  heard, 
it  is  at  least  probable  that  the  conversation  related  to  that :  and 
the  fair  inference  is  that  it  did  so,  since  Mr.  Fordham  does  not 
deny  it.  With  respect  to  Mr.  Fitzjohn,  he  was  interested,  though, 
it  is  true,  remotely.  Mr.  Wordsworth  reminds  us  that  the  money 
inras  to  be  laid  out  in  actual  repairs,  and  not  carried  to  the  general 
funds  of  *the  trust :  but  I  do  not  see  what  difference  that  can  [  «768  ] 
make,  since  every  contribution  to  the  repairs  must  relieve  the 
general  funds. 

CoLBHmoE,  J. : 

I  will  merely  add,  as  I  was  not  present  at  the  decision  of  Reg.  v. 
The  Cheltenham  Commissioners  (i),  that  I  agree  in  the  view  now 
taken  by  my  Lord  and  my  brother  Fatteson.    Whether  there  is  a 
(1)  55  B.  B.  321  (1  Q.  B.  467). 
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Bbo.        properly  constituted  Court,  is  a  question  which  must  be  prior  to 

The         the  decision.     My  brother  Patteson  does  not    appear  to  have 

Hbrtf^d-*^   differed  very  decidedly,  in  Reg.  v.  The  Cheltenham  Commissumm  (i). 

6HIBB.       from  our  present  view  :  he  there  intimates  that  a  magistrate  vho 

knows  that  he  is  interested,  and  still  takes  a  part  in  the  diseassion. 

is  not  justified  in  saying  that,  because  so  many  other  magistrates 

were  present,  he  could  not  have  influenced  the  decision. 

WlOHTMAN,  J. : 

I  agree :  and  I  meant,  in  Reg.  v.  The  Cheltenham  CommUsioRers  (i), 

to  rest  upon  the  principle  on  which  we  are  now  deciding ;  that  we 

cannot  enter    into  a  discussion  as  to  the  extent   of   inflaenee 

exercised  by  the  interested  party. 

Rule  absolute. 


1845.       EEG.  V.  The  LANCASTER  and  PRESTON  JXJNCTIOX 
•^^^^-  RAILWAY   COMPANY. 

[  769  ]  (6  Q.  B.  759—768 ;  S.  C.  14  L.  J.  Q.  B.  84 ;  3  Ry.  Cas.  724 ;  9  Jur.  303.) 

By  a  BaQway  Act  (7  Will.  IV.  &  1  Vict.  c.  xxii.)  it  was  enacted  that,  i^ 
settling  differences  between  the  Company  and  owners  of  land,  the  Oompaaj 
should  issue  a  warrant  commanding  the  sheriff  to  impannel,  &c.,  a  jorr. 
which  jury  should  *'  enquire  of,  assess,  and  give  a  verdict  for  the  sum  (>( 
money  to  be  paid,"  **by  way  of  satisfaction  or  compensation,**  "for  tin? 
damages  "  sustained  from  the  Company's  acts.  It  was  also  proyided  that 
no  proceedings  had  in  pursuance  of  the  Act  should  be  quashed  or  vacatM 
for  want  of  form,  or  removed  by  certiorari.  The  Company  issued  their 
warrant  to  the  sheriff,  commanding  him  to  impannel  a  jury  "  for  the  pur- 
pose of  enquiring  of,  assessing,  and  giving  a  verdict  for,  the  sum  of  moDei 
(if  any)  to  be  paid  "  to  C.  **  by  way  of  satisfaction  or  compensation''  "for 
the  damages  (if  any)  which  shall  have  been  done  "  &c.  The  jury,  on  the 
inquisition  in  pursuance  of  this  warrant,  found  that  C.  **  had  not  8ustam«i 
any  damage ; "  *'  therefore  it  was  considered  that  no  damages  or  sum  cf 
money  be  assessed"  &c.    Held : 

(1)  That  the  jury,  even  though  the  words  **  if  any  "  had  not  been  in  the 
warrant,  would  stiU  have  been  authoiized  to  find  that  there  was  no  dajo^- 
And,  consequently, 

(2)  That  the  words  in  the  warrant  did  not  vary  the  duty  imposed  upon 
the  jury,  or  prevent  the  warrant  from  being  in  pursuance  of  the  Act. 
Therefore, 

(3)  That  the  proceedings  were  within  the  junsdiction  conferred  bj  the 
Act,  and  no  certiorari  lay. 

A  THERTONohtSkined  a  rule,  in  last  Term,  calling  upon  the  Lancaster 

and  Preston  Junction  Railway  Company  to  show  cause  whj  a 

certiorari  should  not  issue,  to  remove  into  this  Court  an  inquisition 

taken  on  2nd  July,  1844,^"  for  the  purpose  of  enquiring  of,  assessing, 

(1)  55  R.  E.  321  (1  Q.  B.  467). 
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ind  giving  a  verdict  for,  the  sum  of  money  to  be  paid  to  James        Rio. 

Gottam  by  way  of  satisfaction  either  for  the  damages  (if  any)  done    Lancaster 

or  sustained  by  reason  of  the  execution  of  any  of  the  works  autho-      PifKSTON 

rized  by  the  Act  passed  "  <tc.  (7  Will.  IV.  &  1  Vict.  c.  xxii.),  "  or  for     Railway 
.  CoMPAsy. 

or  on  account  of  certain  other  damages,  loss,  inconvenience  or  injury 

therein  mentioned,  together  with  all  proceedings  had  thereon." 

The  Company  was  incorporated  by  the  style  of  "  The  Lancaster 
and   Preston  Junction  Railway  Company,"  by  sect.  1  of  stat.  7 
Will-  IV.  &  1  Vict.  c.  xxii.  (local  and  personal,  public), "  for  making 
and  maintaining  a  railway  from  the  town  of  Lancaster  to  the  town 
of  Preston  in  the  County  Palatine  of  Lancaster."    The  Act  gives 
the  ordinary  powers  to  enter  and  take  lands,  Jcc,  for  the  purpose 
*ot  the  railway,  making  compensation,  &c.,  and  empowers  parties      [  *760  ] 
to  sell  <bc.     Sect.  68  (i).  ''  And  for  settling  all  differences  which  may 
arise  between  the  said  Company  and  the  several  owners  and  occupiers 
of  or  persons  interested  in  any  lands  which  shall  or  may  be  taken, 
used,  damaged,  or  injuriously  affected  by  the  execution  of  any  of 
the  powers  hereby  granted;   be  it  further  enacted,  that  if  any 
corporation,  trustee  or  other  person  so  interested  or  entitled  and 
capacitated  to  sell,  agree,  convey,  or  release  as  aforesaid  shall  not 
agree  with  the  said  Company  as  to  the  amount  of  such  purchase 
money  or  satisfaction  or  other  compensation  as  aforesaid,  or  if  any 
of  the  parties  entitled  to  receive  such  purchase  money,"  &c.  ''  as 
aforesaid  shall  refuse  to  accept  such  purchase  money,"  &c.  '*  as 
aforesaid  as  shall  be  offered  by  the  said  Company,  and  shall  give 
notice  thereof  in  writing  to  the  said  Company  within  ten  days  next 
after  such  offer  shall  have  been  made,  and  the  party  giving  such 
notice  shall  therein  request  that  the  matter  in  dispute  may  be  sub- 
mitted to  the  determination  of  a  jury,  or  if  any  of  such  parties  as 
aforesaid  shall  for  the  space  of  ten  days  next  after  notice  in  writing 
shall  have  been  given  to  the  clerk,"  &c.  "  of  any  such  corporation, 
or  to  any  of  such  trustees  or  persons  respectively,  or  left "  &c., 
**  neglect  or  refuse  to  treat  or  shall  not  agree  with  the  said  Company 
for  the  sale,  conveyance,  and  release  of  their  res^ctive  estates  or 
interests  "  &c.,  "  or  shall  by  reason  of  absence  be  prevented  from 
treating,  or  shall  by  reason  of  any  impediment  or  disability,"  &c; 
''  be  incapable  of  making  such  agreement,  conveyance,  or  release  as 
shall  be  necessary  or  expedient  for  enabling  the  said  Company  to 
take  such  lands  or  to  proceed  in  constructing  the  said  railway  "  &c.y 
or  shall  not  disclose  and  *prove  the  state  of  the  title  "  &c.,  '*  or  in      [  •^ei  ] 
(1)  Cf.  Lands  Clauses  Consolidation  Act,  1845  (8  Yict.  c.  18),  ss.  23  and  39. 
B.R. — VOL.  LXVI.  3G 
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any  other  case  where  agreement  for  compensation  for  damages 
incurred  in  the  execution  of  this  Act,  or  for  the  purchase  of  huh 
required  for  the  purposes  of  this  Act,  cannot  be  made,  then  and  in 
every  such  case  the  said  Company  shall  and  they  are  hereby  requireii 
from  time  to  time  to  issue  a  warrant  under  their  common  seal  to  iiit' 
Sheriff  of  the  said  county  of  Lancaster,  or  in  case  such  sheriff  or  hk 
under-sheriff  shall  be  one  of  the  said  Company,"  &c.  (provision  as 
to  cases  where  presiding  officers  may  be  interested),  ''commanding 
such  sheriff  or  coroner  or  other  person  to  impannel,  summon,  and 
return,  and  the  said  sheriff,  coroner,  or  other  person,  is  hereby 
accordingly  empowered  and  required  to  impannel,"  &c.  **  a  jon-  of 
at  least  twenty-four  sufficient  and  indifferent  men,  qualified  according 
to  the  laws  of  this  realm  to  be  returned  for  trials  of  issues  in  luf 
Majesty's  Courts  of  Record  at  Westminster  ;  and  the  persons  so  t.> 
be  impannelled,"  &c.,  ''  are  hereby  required  to  appear  before  the 
said  sheriff,  under-sheriff,  coroner,  or  other  person  at  such  time  an  J 
place  as  in  such  warrant  shall  be  appointed,  and  to  attend  from  dav 
to  day  until  duly  discharged ;  and  out  of  such  persons  so  to  Le 
impannelled,"  <bc.,  "  a  jury  of  twelve  men  shall  be  drawn  by  thr 
said  sheriff,  under-sheriff,"  &c.,  "  or  by  some  person  to  be  by  them 
respectively  appointed,  in  such  manner  as  juries  for  trials  of  issne^s 
joined  in  his  Majesty's  Courts  of  Record  at  Westminster  are  bv  kv 
directed  to  be  drawn ;  and  in  case  a  sufficient  number  of  jurymen 
shall  not  appear  at  the  time  and  place  so  to  be  appointed  as  afore- 
said, such  sheriff,  under-sheriff,"  &c.,  ''  shall  return  other  "  kc.  {d^ 
circumstantibus),  "  to  make  up  the  said  jury  to  the  number  of  twelve  ' 
(then  follow  provisoes  *as  to  challenges,  summoning  witnesses,  and 
views) ;  **  and  such  jury  shall,  upon  their  oaths  "  (power  to  the 
presiding  officer  to  administer  oaths),  ''  inquire  of,  assess,  and  give 
a  verdict  for  the  sum  of  money  to  be  paid  for  the  purchase  of  such 
lands,  except  for  such  interest  therein  as  shall  have  been  of  ri^t 
purchased  by  the  said  Company  from  any  other  person,  and  also 
the  sum  of  money  to  be  paid  by  way  of  satisfaction  or  compensation, 
either  for  the  damages  which  shall  before  that  time  have  been  done 
or  sustained  as  aforesaid,  or  for  the  future  temporary  or  perpelaal 
or  for  any  recurring  damages  which  may  be  so  done  or  sustained  as 
aforesaid,  and  the  cause  or  occasion  of  which  shall  have  been  in 
part  only  obviated,  removed,  or  repaired  by  the  said  Company,  and 
which  cannot  or  will  not  be  further  obviated,  removed,  or  repaired 
by  them,  which  satisfaction  or  compensation  for  such  damage  or 
loss  shall  be  inquired  into  and  assessed  separately  and  distinctly 


VOL.  Lxvi.]  1845.     Q.  6.     6  Q.  B.  762—764. 


565 


from  the  value  of  the  lands  so  to  be  taken  or  used  as  aforesaid  ;  and 
the  said  sheriflf,  under-sheriff,"  «fec.,  "  shall  accordingly  give  judg- 
ment for  such  purchase  money,  satisfaction,  or  compensation  as 
shall  be  assessed  by  such  jury ;  which  said  verdict,  and  the  judgment 
thereon  to  be  pronounced  as  aforesaid,  shall  be  binding  and  con- 
clusive to  all  intents  and  purposes  upon  all  corporations  and  persons 
whatsoever."  (Then  follow  provisoes  as  to  notice.)  **  Provided 
also,  that  in  all  such  cases  the  party  claiming  such  satisfaction  or 
compensation  shall  be  the  plaintiff,  and  shall  be  entitled  to  all  such 
advantage  and  privileges  as  plaintiffs  are  in  actions  tried  in  any  of 
his  Majesty's  Courts  at  Westminster  by  law  entitled." 

Sect.  206  (i)  enacts,  ''  That  no  proceedings  to  be  had  or  ''^ taken 
in  pursuance  of  this  Act  shall  be  quashed  or  vacated  for  want  of 
form,  or  be  removed  by  certiarariy  or  by  any  other  writ  or  pro- 
ceeding whatsoever,  into  any  of  his  Majesty's  Courts  of  Becord 
at  Westminster  or  elsewhere;  any  law  or  statute  to  the  contrary 
notwithstanding." 

The  Company  issued  the  following  warrant : 

'*  To  the  Sheriff  of  the  County  Palatine  of  Lancaster. 

"We,  the  Lancaster  and  Preston  Junction  Bail  way  Company, 
incorporated  by  an  Act"  &c.,  "do,  by  this  our  warrant  (pursuant 
to  the  powers  or  authorities  for  that  purpose  given  to  us  by  the  said 
Act),  command  you,  the  said  sheriff,  to  impannel,  summon  and 
return  a  jury  of  at  least  twenty-four  sufficient  and  indifferent  men, 
qualified"  &c.,  "to  appear  before  you,  the  said  sheriff,  at"  &c., 
'*on"  «SlC.,  "in  order  that  you,  the  said  sheriff,  may,  out  of  such 
persons  so  impannelled,"  &c.,  "  swear  or  cause  to  be  sworn  twelve 
who  shall  be  a  jury  for  the  purpose  of  enquiring  of,  assessing,  and 
giving  a  verdict  for,  the  sum  of  money  (if  any)  to  be  paid  to  James 
Cottam,  of  "  &c.,  "  by  way  of  satisfaction  or  compensation,  either 
for  the  damages  (if  any)  which  shall  have  been  done  or  sustained 
by  reason  of  the  execution  of  any  of  the  works  by  the  said  Act 
authorized,  or  for  or  on  account  of  any  damage,  loss,  inconvenience 
or  injury,  by  reason  of  the  execution  of  any  of  the  powers  of  the 
said  Act,  or  for  the  future  temporary  or  perpetual,  or  for  any 
recurring,  damages  (if  any)  which  may  be  so  done  or  sustained  as 
aforesaid,  and  the  cause  or  occasion  of  which  shall  have  been  in 
part  only  obviated,  removed  or  repaired  by  the  said  Company,  and 
which  cannot  or  will  not  be  further  obviated,  removed  or  repaired 
by  them  (damages,  loss,  *inconvenience  or  injury,  in  respect  of 
(1)  CI.  Landa  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18J,  s.  145. 
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which  the  said  James  Gottam  hath  ahready  received  satisfaction  or 
compensation  as  required  by  the  said  Act,  excepted}.*' 

An  inquisition  was  taken  in  pursuance  of  the  warrant,  and  was 
set  out  in  the  affidavits  as  follows : 

''  Lancashire,  to  wit. — An  inquisition  and  judgment,  had,  taken 
and  given  at "  &c.,  "  on  *'  &c,,  "  before  me,  John  Fowden  Hindlc, 
Esquire,  Sheriff  of  the  said  County  Palatine,  pursuant  and  in 
obedience  to  a  warrant  made  and  issued  under  the  common  seal  of 
the  Lancaster  and  Preston  Junction  Bailway  Company,  by  virtne 
of  an  Act  *'  &c.,  "  and  to  me,  the  said  sheriff,  directed,  to  enqture 
into  and  of  certain  matters  in  the  said  warrant  specified,  by  the 
oaths  of  Thomas  Clark,"  &c.,  *'  twelve  sufficient  and  indifferent 
men,  qualified,  according  to  the  laws  of  this  realm,  to  be  retmned 
for  trials  of  issues  in  her  Majesty's  Courts  of  Becord  at  Westminster, 
here  duly  impannelled,  summoned  and  returned  by  me,  the  said 
sheriff,  and  being  sworn  and  charged  as  in  and  by  the  said  warrant 
directed ;  and  which  said  warrant  is  hereunto  annexed ;  to  enquire 
of,  assess,  and  give  a  verdict  for  the  sum  of  money  (if  any)  to  be 
paid  to  James  Cottam  in  the  said  warrant  named,  by  way  of  satis- 
faction or  compensation,  either  for  the  damages  (if  any)  which  shoold 
have  been  done  or  sustained  by  reason  of  the  execution  of  any  of  the 
works  by  the  said  Act  authorized,  or  for  and  on  account  of  any 
damage,  loss,  inconvenience  or  injury  by  reason  of  the  execution  cf 
any  of  the  powers  of  the  said  Act,  or  for  the  future  temporanr  or 
perpetual,  or  for  any  recurring,  damages  (if  any),  which  might  be 
so  done  or  sustained  as  aforesaid,  and  the  cause  or  occasion  of  whicb 
should  have  been  in  part  only  obviated,  removed,  or  repaired  ^by 
the  said  Company,  and  which  could  not  or  would  not  be  furthei 
obviated,  removed  or  repaired  by  the  said  Company  (damage,  loss, 
inconvenience  or  injury  in  respect  of  which  the  said  James  Ottam 
had  then  already  received  satisfaction  or  compensation,  as  required 
by  the  said  Act,  excepted) :  Whereupon  the  said  jury,  being  bo 
impannelled,  summoned,  returned,  sworn  and  charged  as  aforesaid, 
uix)n  their  oaths  did  present,  find  and  give  their  verdict,  that  the 
said  James  Cottam  had  not  sustained  any  damage  by  reason  or  on 
occasion  of  the  matters  and  things  in  the  said  warrant  mentioned, 
luiy  or  either  of  them.    Therefore  it  was  considered  that  no  damages 
or  sum  of  money  be  assessed  to  the  said  James  Cottam  by  reason 
of  the  matters  and  things  in  the  said  warrant  contained,  or  auv  of 
them  :  whereupon  I,  the  said  sheriff,  in  pursuance  of  Uie  said  Act, 
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do  pronounce  and  give  judgmenti  accordingly.     In  witness  whereof         Rkg. 
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(1)  3  DowL  &  By.  36. 

(2)  1  Ad.  &  El.  563. 

(3)  52  B.  B.  310  (11  Ad.  &  El.  194). 


(4)  32  B.  B.  314  (11  Ad.  &  EL  202, 
note  (a) ). 
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I,  the  said  sheriflf,  have  hereunto  affixed  my  hand,  and  the  seal  of    Lancaster 
my  said  office,  the  day  and  year  first  above  written. 

"John  Powdbn  Hindlb,  Sheriff  (l.s.). 

"  Signed  by  me,  Christopher  Bland  Walker,  Under- sheriff  of  the 

said  County  Palatine  of  Lancaster,  presiding  at  the  taking  of  the 

said  verdict,  and  pronouncing  the  said  judgment,  the  same  day 

and  year  first  before  written. 

'•  C.  B.  Walkbb." 

Baines  now  showed  cause : 

The  affidavits  merely  set  out  the  proceedings :  and  therefore  the 
objections,  if  any,  must  arise  only  on  the  face  of  the  inquisition. 
Three  objections  are  suggested.  First,  that  it  does  not  ^appear  [  *766  ] 
that  twenty-four  jurymen  were  impannelled,  as  required  by  sect.  68, 
nor  that  the  twelve  named  in  the  inquisition  were  drawn  from 
twenty-four,  or  made  up  by  a  tales.  Secondly,  that  the  sheriff 
has  pronounced  the  judgment,  and  not  the  under-sheriff,  who 
appears,  on  the  face  of  the  inquisition,  to  have  presided.  Thirdly, 
that  the  jury  have  given  no  damages.  Now  sect.  206  forbids 
removal  by  certiorari;  and,  as  this  is  manifestly  a  proceeding 
onder  the  Act,  the  objections  cannot  be  entertained  by  the  Court ; 
at  any  rate  not  in  this  proceeding.  The  alleged  informalities  will 
not  warrant  the  removal:  Rex  v.  Casson  (i),  Rex  v.  The  Justices 
of  the  West  Riding  of  Yorkshire  (2),  Reg.  v.  The  Sheffield  Railway 
Company  (3).  If  the  proceedings  are  not  warranted  by  the  Act,  they 
are  void,  and  a  certiorari  is  unnecessary  :  Reg,  v.  The  BHstol  and 
Exeter  Railway  Company  (4).     (He  was  then  stopped  by  the  Court.) 

Atherton,  contra: 

The  clause  taking  away  the  certiorari  does  not  apply,  because 
the  proceedings  are  not  instituted  under  the  Act,  and  the  jurisdiction 
has  not  arisen.  Sect.  63  defines  the  functions  of  the  jury :  they 
have  merely  to  ascertain  the  amount,  and  are  not  to  enquire 
whether  the  complainant  has  or  has  not  suffered  any  damages  at 
all.  The  Company  are  to  issue  their  warrant  only  in  the  case  of 
damage  existing:  by  issuing  the  warrant  they  admit  the  fact  of 
some  damage.    It  is  true  that  the  words   ''  if  any "  have  been 
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inserted  in  the  warrant :  and  it  may  perhaps  be  argned  that  ihes^ 
words  justify  the  *jury  in  enquiring  whether  any  damages  at  all 
have  been  suffered.  If  that  be  so,  it  merely  removes  the  qu^tion 
by  one  step :  for  then  the  objection  will  be  that  the  warrant,  bo 
framed,  is  not  in  pursuance  of  the  Act.  The  complainant  by  thL- 
proceeding  is  placed  in  a  difficulty.  If  the  Company  meant  to 
dispute  the  fact  of  damage  altogether,  they  ought  to  have  done  ^ 
by  refusing  to  issue  the  warrant :  then  there  would  have  been  an 
application  for  a  mandamus,  and  the  question  as  to  the  fact  of 
damage  would  have  been  determined  by  this  Court  on  the  affidaviis 
used  in  showing  cause,  or  by  a  traverse  to  the  mandamm.  Here 
the  enquiry  has  been  transferred  to  a  tribunal  which  was  not 
intended  to  entertain  such  questions,  and  which  is  unfitted  tor 
them.  The  Courts  will  watch  proceedings  of  this  kind  narrovlj: 
the  more  so,  as  the  finding  is  conclusive,  and  there  are  no  means 
of  applying  for  a  new  trial.  If  application  were  now  made  for  a 
mandamus,  the  answer  would  be  that  the  inquiry  had  already  taken 
place ;  for  the  case  is  not  like  that  of  Walker  v.  The  London  and 
Blackwall  Railway  Company  (i),  where  the  sheriff  would  not  allow 
the  inquiry  to  proceed :  here  is  a  distinct  finding. 

(CoLERiDGB,  J. :  That  is,  a  finding  which,  if  you  are  right,  is 
not  a  finding  justified  by  the  Act.  If  so,  it  will  not  prevent  a 
mandamus,) 

The  want  of  jurisdiction  entitles  the  complainant  to  a  certiorari. 


Lord  Dbkman,  Ch.  J. : 

There  may  be,  upon  examination  of  sect.  63,  room  for  a  Utile 
more  doubt  than  I  at  first  could  see :  and  perhaps  it  would  have 
[  *768  ]  ^^^  better  *if  the  Company  had  issued  their  warrant  without  tbe 
words  *'  if  any."  But  these  words  make  no  difference  as  to  the 
duty  of  the  jury.  They  are  to  enquire  and  assess  the  damages: 
and,  even  if  Mr.  Atherton  be  right  in  his  argument,  that  the'issning 
of  the  warrant  admits  the  fact  of  some  damage,  that  admission 
cannot  bind  the  jury.  The  question,  whether  any  damage  has 
been  sustained  or  not,  is  inseparable  from  the  question,  how  mnch 
damage  has  been  sustained.  The  words  in  the  warrant,  thereforet 
though  it  would  have  been  better  if  they  had  been  omitted,  do  not 
alter  the  duty  of  the  jury ;  and  all  parties  are  bound  by  this  verdict. 

(1)  61  B.  R.  3S8  (3  Q.  B.  744). 
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1*1,  if  the  proceedings  show  on  their  face  a  defect  of  jurisdiction, 
certiorari  is  not  wanted. 

Pattbson,  J.  concurred. 

3i:.EiiiDOE,  J. : 

The  only  questions  are  as  to  the  form  of  the  warrant  and  the 
>nduct  of  the  jury.  The  words  "if  any,"  though  it  would  be 
etter  if  they  were  away,  do  not  affect  the  validity  of  the  warrant : 
)r,  though  the  inquiry  may  go  only  to  the  quantum,  that  quantum 
lay  be  nothing.  Then  the  jury  cannot  be  expected  to  give  a 
Lrthing:  strictly  speaking,  such  a  finding,  if  there  were  no 
amages,  would  be  a  violation  of  their  oath  as  much  as  the  finding 
f  a  large  sum. 


TVioHTMAN,  J.  concurred. 
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Rule  discharged. 


THOEOGOOD  v.   EOBINSON. 

(6  Q.  B.  769—773 ;  S.  C.  14  L.  J,  Q.  B.  87;  9  Jur.  274.) 

It  18  not  every  wrongful  act  depriving  a  party  of  the  possession  of  liis 
goods  that  amounts  to  a  conversion.  Where  plaintiffs  goods  and  servants 
were  on  land  which  defendant  recovered  in  ejectment,  and  defendant  on 
entering  under  the  writ  of  possession  turned  plaintiffs  servants  off  the  land, 
and  would  not  let  them  remain  for  the  purpose  of  removing  the  goods,  there 
having  been  no  subsequent  demand  or  refusal :  Held,  that  the  jury  might 
find  that  there  was  no  conversion. 

Case  for  an  excessive  distress,  with  a  count  in  trover  for  lime, 
flints  and  breeze.  Fleas,  to  the  count  in  trover,  1.  Not  guilty. 
2.  Not  possessed.  Issues  thereon.  No  question  arose  on  the  counts 
for  an  excessive  distress. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Middlesex 
sittings  after  last  Michaelmas  Term,  it  was  proved  for  the  plaintiff 
that  he  was  a  limebumer,  and,  in  January,  1844,  was  in  posession 
of  some  land  and  of  the  lime,  breeze,  &c.,  in  the  declaration 
mentioned,  which  were  lying  on  the  land.  The  lime  had  been 
burnt  in  kilns  on  the  premises  from  chalk  dug  there  by  the  plaintiff. 
The  defendant  had  recovered  judgment  in  ejectment  for  the  land, 
and,  on  the  day  mentioned  in  the  declaration,  he  entered  under 
the  writ  of  possession,  and  turned  two  of  plaintiff's  servants  off  the 
premises,  who,  at  the  time,  were  loading  a  barge  there  with  part  of 
the  lime.  He  refused  to  let  them  do  any  thing  to  the  kiln  fires,  or 
put  any  more  of  the  lime  on  the  barge.    The  defendant's  evidence 
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Thobooood  showed  that  he  was  entitled  to  the  land  as  landlord  of  a  person  in 
RoBiKsoK.  whose  absence  the  plaintiff  had  entered  without  title.  The  Lord 
Chief  Justice  told  the  jury  that  it  was  not  every  dealing  with 
another  person's  goods  that  amounted  to  a  conversion,  bat  only 
such  as  deprived  the  real  owner  of  them ;  that  under  the  circum- 
stances it  was  reasonable  that  the  plaintiff  should  have  applied  to 
the  defendant  to  have  the  articles  which  belonged  to  plaintiff 
[  *770  ]  delivered  to  him  again  ;  but  that  it  was  a  question  *for  the  jury 
whether  the  conduct  of  the  defendant  was  a  conversion  of  the  lime 
and  breeze.    Verdict  for  defendant  on  both  issues. 

Knowles  now  moved  for  a  new  trial  on  the  ground  that  the 

verdict  on  both  issues  was  against  the  evidence : 

The  Lord  Chief  Justice  ought  to  have  told  the  jury  that  the 

facts  amounted  to  a  conversion.    Any  act  taking  from  a  party 

even  the  temporary  possession    of    his  goods  is  a  conversion: 

Key  worth  v.  HUl  (i).     [He  cited  8  Stark.  Ev.  1156  (2),  Balimn  v. 

Cole  (3).]    As  to  the  second  plea :  the  defendant  must  be  regarded  as 

a  mere  wrong  doer ;  he  had  never  any  title  to  the  lime  and  breeze: 

[  *77i  ]      the  lime  was  indeed  made  from  chalk  dug  *on  the  premises ;  but  it 

had  been  converted  into  an  article  of  a  different  species ;  and,  when 

a  person  makes  wine,  oil  or  bread  out  of  another's  grapes,  olives 

or  wheat,  it  belongs  to  the  new  operator,  who  is  only  to  make 

satisfaction  to  the  former  proprietor  for  the  materials  which  he 

has  so  converted :  2  Black.  Comm.  404. 

Lord  Denman,  Ch.  J. : 

In  leaving  this  case  to  the  jury,  I  endeavoured  to  act  in  conformity 
with  the  decision  of  this  Court  in  the  case  of  Needham  v.  Itawbone(i): 

(1)  44  B.  B.  657  (3  B.  &  Aid.  685).  authority  from  the  Court  of  Ghanoerr, 

(2)  Srd  ed.  1842.  placed  a  man  in  charge  of  the  house, 

(3)  6  Mod.  212.  took  an  inventory  of  the  goods,  locked 
(i)  Needham  v.  Bawhone,  Mich.  T.  up  the  rooms  containing  titem,  pre- 

1844.    (Not  reported.)  The  action  was  vented  the    plaintiff's   servant  from 

trover  for  wearing  apparel,  books  and  having  access  to  the  rooms,  and  finally 

other  goods.    Plea,  Not  guilty.    On  obliged    him    to    quit   the    premi^ee 

the  trial,  before  Lord  Denman,  Ch.  J.,  leaving  the  property  under  the  defezi- 

at  the    sittings    in    Middlesex    after  dant*s    control.      The    Lobd  Chibt 

Michaelmas  Term,  1843,  it  appeared  Justice  thought  there  was  no  eri- 

that  the  plaintiff  had  left  his  house,  deuce  of  a  conversion,  and  directed  a 

and,  in  it,  the  goods  above  mentioned,  nonsuit.     Cockhttm,  in  Hilary  Term, 

in  the  care  of  his  servant.    The  defen-  1844,  obtained  ^  role  niti  for  a  d«v 

dant  entered  the  premises,  alleging  an  trial.   In  MipbttAlTwai^  Term,  November 
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and  I  said  that  it  was  a  question  for  the  jury  whether  the  ^conduct    Thorogood 

of  the  defendant  in  turning  the  plaintiff's  servants  off  the  premises,     robinbon. 

and  not  letting  them  take  away  the  lime  and  breeze,  amounted  to      [  *772  ] 

a  conversion  or  not.    I  think  the  jury  might  fairly  find  that  it  did 

not.     The  defendant  entered  the  premises  with  right,  and  had  a 

right  to  turn  off  the  plaintiff's  servants.    The  plaintiff  certainly 

had  a  right  to  the  goods ;  but  he  should  have  sent  some  one  with 

a  proper  authority  to  demand  and  receive  them :  if  the  defendant 

had  then  refused  to  deliver  them  or  to  permit  the  plaintiff  or  his 

Bervants  to  remove  them,  there  would  have  been  a  clear  conversion ; 

but  it  does  not  necessarily  result  from  the  facts  proved  in  this  case 

that  the  defendant  was  guilty  of  a  conversion.    I  am  inclined  to 

think  that  the  plaintiff  is  entitled  to  a  verdict  on  the  issue  on  the 

plea  of  Not  possessed,  which  will  probably  be  given  up  as  it  only 

affects  the  costs  of  that  issue  (i). 

PirrBSON,  J. : 

The  mere  turning  the  plaintiff's  servants  off  the  premises  could 
not  amount  to  a  conversion  of  the  goods ;  for  the  defendant  had  a 
right  to  turn  the  servants  off. 

COLBBIDOB,  J.  :  ^ 

Neither  the  plaintiff  nor  his  servants  had  any  right  to  be  upon 
the  land ;  nor  was  the  defendant  bound  to  let  them  remain  there  for 
the  purpose  of  removing  the  plaintiff's  goods ;  what  he  was  bound 
to  do  was,  on  demand,  to  let  the  plaintiff  remove  the  goods ;  or  to 
remove  them  himself  to  some  convenient  place  for  the  plaintiff. 

WioHTHAN,  J.  concurred. 

Rule  refused. 

nth,  1844,  before  Lord  Denman,  tiff  had  not  acquiesced  in  the  taking, 
Ch.  J.,  Williams,  Coleridge  and  or  that  he  might  not  have  had  the  use 
Wightman,  JJ.,  of  the  goods  if  he  had  desired  it. 

WhiUhtirtt    showed    cause,    and 
CorMum  and  Peferador/supported  the         Lo^d  Dbnman,  Ch.  J.  in  the  same 

rule.     [ffarUey  v.  Moxham,  f  Agar  v.  Xerm  (November  25th),  stated,  with- 

LiBif,l  M'Combie  v.  Davies,%  Baldwin  ^^^  further  observation,  that  the  Court 

T.  Cofe,||  KeywortJi  v.  Hill,^  and  Fauldet  ordered  the  rule  to  be  made  absolute. 
V.  Wiiloughby,**  were  cited.]  Bule  absolute. 

Lord  DxNHAir,  Ch.  J.  said  it  did  not         (1)  This    was   agreed   to    on    the 

appear  by  the  evidence  that  the  plain-  defendant's  part. 


t  61  B.  B.  359  (3  a  B.  701).  ||  6  Mod.  212. 

}  Hob.  187,  5th  ed.  %  44  B.  B.  657  (3  B.  &  Aid.  685). 

S  S  B.  B.  534  (6  East,  538).  **  58  B.  B.  803  (8  M.  &  W.  540). 
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9  Jur.  249.) 

In  stat.  6  Geo.  IV.  c.  57,  s.  2,  the  words  "  separate  and  distinct'*  apply 
to  **  dwelling-house  and  building,"  but  not  to  "  land." 

Therefore  a  settlement  may  be  gained  under  that  clause  by  one  of  tro 
persons  holding  land  jointly  at  a  rent  of  76/.  paid  by  them  in  equal 
proportions,  if  the  renting  be  in  all  other  respects  conf  orm^le  to  the  statute. 

On  appeal  against  an  order  of  two  justices,  removing  Marx, 
widow  of  George  Liddle,  and  her  five  children  from  the  township 
of  Pollards  Lands,  in  the  coonty  of  Durham,  to  the  parish  of  St. 
Lawrence  in  Appleby,  in  the  county  of  Westmoreland,  the  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  a 
special  case. 

The  case  set  forth  the  examination  of  Bobert  Bpence,  step-father 
to  the  pauper's  late  husband,  the  material  part  of  which  was  as 
follows.  **  On  the  1st  day  of  February,  1829,  by  a  certain  lease 
dated  on  that  day,  and  made  between  John  Blenkam  Sedgwick  of 
the  one  part,  and  me  the  said  Bobert  Spence  and  the  said  George 
Liddle  of  the  other  part,  the  said  J.  B.  Sedgwick  demised  and  let 
to  us,  the  said  B.  S.  and  G.  L.  deceased,  a  certain  farm,  consisting 
of  a  separate  and  distinct  dwelling-house,  and  about  seventy  acres 
of  land,  be  the  same  more  or  less,  situate  at  Hoff  in  the  parish  of 
St.  Lawrence,  in  the  county  of  Westmoreland,  for  the  terms  of  three 
years,  three  years  and  one  year,  at  and  for  the  rent  or  sum  of  76/. 
for  the  first  term  of  three  years,  and  at  and  for  the  rent  or  sam  of 
802.  for  the  next  terms  of  three  years  and  one  year.  In  pursnance 
of  the  said  lease  we,  the  said  B.  S.  and  the  said  G.  L.  deceased, 
[  ♦SiS  ]  on  *or  about  the  2nd  day  of  February  then  next  ensuing,  entered 
into  the  possession  and  occupation  of  the  tillage  land  of  the  said 
farm,  and,  on  or  about  the  25th  day  of  March  then  next  ensuing, 
entered  into  the  possession  and  occupation  of  the  grass  and 
herbage  land  of  the  said  farm,  and  on  or  about  the  6th  day  of  April 
then  next  ensuing  entered  into  the  possession  and  occupation  of  the 
dwelling-house  and  buildings  of  the  said  farm,  and  continued  to 
rent  and  occupy  the  same  respectively  for  the  first  term  of  three  years 
from  the  commencement  thereof  then  next  following  at  the  rent 
mentioned  in  the  said  lease,  when  we  gave  up  the  possession 
thereof."  The  case  then  stated  a  residence  by  Liddle  in  the 
appellant  parish  during  each  year  of  renting.     "  The  dwelling-house 
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ipon  the  said  farm  was  necessary  for  the  proper  cultivation  thereof,         Rko. 
^nd  was  hired  and  rented  by  us  for  that  purpose,  and  was  worth  the  Inhabi- 
kbout  161.  a  year  ;  and  the  land  belonging  thereto,  independently     ^^^^f  ^' 
)f  such  dwelling-house,  was  well  worth  60Z.  a  year%    I  and  the  said    Lawrence, 
jr.  Liiddle,  during  each  of  the  said  three  first  years  that  we  so  rented 
\nd   occupied  the  said  farm,  paid  the  said  yearly  rent  of  762.  for 
tihe  same  in  equal  proportions  ;  and  the  said  G.  Liddle,  in  each  and 
every  of  the  said  three  first  years,  paid  rent  for  the  land  which  he 
BO  occupied  jointly  with  me,  independently  of  the  said  dwelling-house 
thereon,  to  the  amount  of  about  302." 

The  case  stated  that,  on  the  trial  of  the  appeal,  evidence  was 
given  of  the  material  facts  above  set  forth.  The  question  reserved 
for  the  opinion  of  the  Court  was,  whether  or  not  G.  Liddle  gained 
a  settlement  in  the  appellant  parish  under  the  renting  and 
occupation  above  mentioned. 

IF.  H.  Watson,  in  support  of  the  order  of  Sessions,  was  stopped       [  844  ] 
by  the  Coubt. 

Archbold,  contra : 

The  settlement  is  claimed  under  stat.  6  Geo.  lY.  o.  67,  s.  2 ;  but 

that  clause  enacts  that  no  person  shall  become  settled  by  renting 

a  tenement  *'  unless  such  tenement  shall  consist  of  a  separate  and 

distinct  dwelling-house  or  building,  or  of  land,  or  of  both,  bond  fide 

rented  by  such  person  "  &;c.,  "  nor  unless  such  house  or  building, 

or  land,  shall  be  occupied  under  such  yearly  hiring"  &c. ;  the 

word  '' occupied"  being  applied    to  the  two    subject-matters    of 

*' house  or  building"  and  **  land,"  without  any  thing  to  intimate  a 

difference  in  the  manner  of  occupation.    The  words  '^  separate  and 

distinct"  must  be  applied  to  'Mand"  as  well  as  to  dwelling-house 

or  building ;  and  a  joint  occupation  of  either  will  not  suffice.    The 

statute  is  remedial ;  and  such  a  statute  must  be  construed  liberally, 

to  "  suppress  the  mischief  and  advance  the  remedy :  "  Heydon'a 

case  (i).     This  principle  of  construction  was  acted  upon  in  Rex  v. 

Threlkeld  (2). 

(Lord  Denman,  Ch.  J. :  What  do  you  say  is  the  mischief  to  be 
remedied  by  this  Act  ?) 

The  disputes  which  had  previously  arisen  as  to  settlement  by 
renting  of  tenements,  particularly  in  cases  of  joint  occupation.   The 
(1)  3  Co.  Eep.  7  a,  7  b.  (2)  4  B.  &  Ad.  229. 
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beneficial  object^  was  pointed  out  in  the  preamble  to  stat. 
59  Geo.  III.  c.  50,  and  is  more  completely  carried  into  effect  bj 
stat.  6  Geo.  IV.  c.  57. 

(CoLBRiDOB,  J. :  The  questions  which  the  Act  of  6  Geo.  IV. 
professes  to  remove  are  those  created  by  the  endeavour  to  make 
settlements  depend  upon  the  annual  value  instead  of  the  rent 
paid.) 

Lord  Denman,  Ch.  J. : 

The  framers  of  the  statute  have  studiously  avoided  saying  what 
you  would  make  them  say.  The  order  of  Sessions  most  be 
confirmed. 


Patteson,  J.  concurred. 

Coleridge,  J. : 

It  would  be  very  difficult  to  construe  the  statute  as  if  the  words 
were  "consist  of  a  separate  and  distinct  dwelling-house  or  building, 
or  of  separate  and  distinct  land." 


WioHTMAN,  J.  concurred. 


Order  of  Sessions  confirmed. 


Jan.  29. 
[845] 


In  re  henry  PLEWS  and  WILLIAM  MIDDLETOX. 

(6  a  B.  845—852  ;  S.  C.  14  L.  J.  Q.  B.  139.) 

Unprofessional  arbitrators,  appointed  by  an  agreement  of  reference, 
ascertained,  at  a  meeting,  the  balance  due  from  A.,  one  of  the  litigant 
parties,  to  B.,  the  other,  except  a  few  pounds,  which  the  arbitrators  pro- 
posed to  make  payable  by  A.  to  B.,  on  account  of  interest  owing  by  A.  to  a 
third  person,  B.,  on  a  mortgage  of  land,  the  property  of  A.,  which  A.  was 
to  assign  to  B.  By  arrangement  between  themselves,  the  arbitrators,  with- 
out holding  any  fiuther  meeting,  questioned  B.  separately,  and  in  the 
absence  of  the  parties,  as  to  the  amount  of  interest  due ;  each  then  stated 
the  result  of  his  inquir}*  to  the  other,  and,  the  reports  agreeing,  they  made 
thoir  award. 

The  Court  set  the  award  aside  on  motion,  as  procured  by  "undue 
means,*'  contrary  to  stat.  9  &  10  Will.  HL  c.  15,  s.  2  (1),  the  course 
pursued  having  been  inconsistent  with  nahiral  justice. 

An  agreement  of  reference  contained  a  clause  for  making  such  agreement 
a  rule  of  Court.    The  award  being  published,  and  a  motion  about  to  be 

(I)  Bepealed   by    the    Arbitration      and  Sch.  11. :  see  now  s.  U  of  that 
Act,  1S89  (52  &  53  Vict  c  49),  s.  26,      Act— A.  C, 


VOL.  Lxvi.]  1845.     Q.  B.     6  Q.  B.  846—847.  578 

made  for  setting  it  aside,  the  party  interested  in  opposing  such  motion  in  je 

refused  to  produce  the  agreement  for  the  purpose  of  its  being  made  a  rule.        Plbwb 
The  Court,  on  motion  in  the  Term  next  after  the  making  of  the  award, 
permitted  a  copy  of  the  agreement  to  be  made  a  rule  of  Court,  and  granted 
thereupon  a  rule  nisi  for  setting  the  award  aside. 

Goj)80X,  in  last  Michaelmas  Term,  obtained  a  rule  to  show  cause 
why  the  award  made  in  this  case  (dated  June  18th,  1844)  should 
not  be  set  aside  on  the  grounds  after  s'tated.  The  material  facts 
were  as  follows. 

Disputes  having  arisen  between  Flews,  a  maltster  and  brewer,  and       [  846  ] 
William  Middleton,  an  innkeeper,  respecting  certain  accounts  and 
money  transactions,  and  certain  securities  given  by  W.  Middleton  to 
Plews  on  premises  of  W.  Middleton,  they,  by  agreement,  referred 
the  matters  in  difference  to  George  Dodsworth,  architect,  and  Chris- 
topher Middleton,  mason,  (arbitrators  nominated  one  for  each  party) 
with  power  to  them  to  appoint  a  third ;  which  they  did.    The  agree- 
ment stipulated  that  the  parties  and  each  of  them  should  and  would 
produce  and  deposit  with  the  arbitrators  all  books,  accounts,  <S^., 
relative  to  the  premises  in  question,  in  their  respective  possession  and 
power:  and  that  each  of  them  should  and  would  submit  to  be 
examined  upon  oath.   The  arbitrators  and  the  umpire,  John  Fawcett, 
mason,  met,  May  15th,  1844,  and  proceeded  on  the  reference.  Flews 
attended  by  attorney ;  but  W.  Middleton  appeared  only  in  person. 
Plews  was  called  into  the  room  (a  private  one  in  W.  Middleton's 
house)  in  which  the  arbitrators  and  umpire  sat ;  and  they  examined, 
with  him,  and  compared  with  his  books,  the  accounts  between  himself 
and  W.  Middleton.    Flews,  and  other  witnesses  on  his  side,  were 
examined  without  being  sworn.    W.  Middleton  was  twice  called  into 
the  room  to  answer  questions,  but  was  not  present  on  either  occasion 
more  than  two  minutes,  and  was  out  of  the  room  during  all  the  rest 
of  the  proceedings.     By  the  affidavits  on  his  part  it  appeared  that 
he  was  excluded ;  but  the  affidavits  on  the  other  side  contradicted  this. 
The  arbitrators  and  umpire  were  satisfied  with  the  accounts.     A 
balance  appeared  due  from  W.  Middleton  to  Flews :  and  the  referees 
were  of  opinion  that  Flews  should  take,  in  satisfaction  of  this  balance, 
certain  premises  of  W.  Middleton  ^already  mortgaged  by  him  to       [  *847  ] 
Plews,  and  should  pay  off  a  debt  of  800Z.  and  interest,  secured  by 
mortgage  on  the  same  property  to  Elizabeth  Baper,  who  had  been 
in  receipt  of  the  rents  and  profits. 

The  affidavits  in  support  of  the  rule  stated  that,  the  referees 
being  unable  at  this  meeting  to  ascertain  the  amount  of  interest 
due  to  Elizabeth  Eaper,  it  was  determined  that  they  should  meet 
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In  re        again  for  the  purpose  of  settling  that  amoont,  and  upon  othet 

plbws.       matters  connected  with  the  arbitration,  and  for  the  porpose  of 

finally  determining  upon  the  award ;   but  that  the  meeting  w&s 

postponed  on  account  of  Dodsworth's  inability  to  attend.    ThAt 

Christopher  Middleton,  the  arbitrator  on  W.  Middleton's  part,  was 

informed  of  this  on  June  1st,  and  no  further  communication  was 

made  to  him  till  June  18th,  when  G.  Dodsworth,  the  arbitrator 

on  Plews's  part,   and  Bamshay,  Plews's  attorney,  produced  to 

Ch.  Middleton  for  his  execution   the  award,  already  drawn  up 

and  signed  by  Dodsworth  and  the  umpire.    That,  on  Gh.  Middletoo 

complaining  that  a  second  meeting  had  not  been  held,  they  told 

him  that  they  had  considered  it  unnecessary,  as  Dodsworth  had 

himself  called  on  Miss  Baper,  examined  her  rent  and  interest 

account,  and  ascertained  that  a  balance  of  12Z.  13s.  6d.  was  dae 

to  her  for  interest  on  the  SOOZ.  mortgage.     Christopher  Middleton 

deposed   that  he,  being  satisfied  by  Dodsworth    and    Bamshay 

of  the  correctness  of  this  statement,  executed  the  award.    It  was 

made  conformably  to  the  arrangement  above  stated,  and  ordered 

W.  Middleton  to  convey  his  interest  in  the  mortgaged  estates  to 

Flews,  and  to  pay  Flews  184Z.  6«.  8c2.,  stated  to  be  the  balance  dne 

from  W.  Middleton  to  Flews,  ''  including  the  said  mortgage  of  the 

said  E.  Baper ; "  and  which  sum  was  composed  partly  of  the 

122.  138.  6d.  found  due  to  Miss  Baper  for  interest. 

[  848  ]  The  affidavits  in  opposition  to  the  rule  denied  that,  on  May  15th, 

it  was  agreed  that  any  further  meeting  should  be  held.    And  they 

stated  that,  at  the  meeting  of  May  15th,  the  balance  due  from 

W.  Middleton  to  Flews  was  ascertained  to  be  1212.  13s.  2(/.| 

exclusive  of  the  interest  owing  to  Miss  Baper,  and  it  was  agreed 

that  Christopher  Middleton  and   the  umpire  should  call  npon 

Miss  Baper  that  evening  and  ascertain  the  amount  of  interest 

from  her  accounts,  and  that  Dodsworth  should,  at  another  time, 

ascertain  it  in  the  same  manner  for  his  own  satisfaction,  that  the 

amount  thus  verified,  together  with  121Z.  IQs.  2d.,  should  be  the 

sum  awarded,  and  that  Bamshay  should  draw  the  award.   Fawcett, 

the  umpire,  deposed  that  he  and  Ch.  Middleton  called  on  Miss 

Baper  the  same  evening,  but  it  was  not  convenient  to  her  then  to 

tell  them  the  amount  of  interest,  and  Fawcett  thereupon  agreed 

with  C.  Middleton  that  he,  C.  Middleton,  should  learn  the  amount 

from  Miss  Baper  and  send  it  to  Dodsworth  (i).    Dodsworth  deposed 

(1)  Christopher  Middleton's  affidavit  made  no  mention  of  the  yiait  to  Uis« 
Baper. 
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kbat  he,  after  the  meeting  of  May  15th,  ascertained  from  Miss  Baper        in  re 
the  amoant  of  interest,  which  ''  agreed,  on  being  compared,  with 
the  amoant  noted  down  by  the  said  Christopher  Middleton  *'(!)• 
Among  other  grounds,  stated  in  the  rule  nisi,  for  setting  aside 
the  award  (2),  were  the  following.    1.  That  *no  reasonable  notice       [  •849  ] 
was  given  to  William  Middleton  of  the  meeting  of  arbitrators  on 
the  15th  May.    2.    That  W.  Middleton  was  excluded  from  such 
meeting.    3.  That  W.  Middleton  never  received  notice  of  any  of 
the  arbitrators'  meetings,  and  that  he  was  never  present  at  any 
other  of  their  meetings,  and  never  had  any  opportunity  whatever 
of  being  present  or  addressing  them  in  support  of  his  case.   4.  That 
the  arbitrators  examined  Henry  Plows,  and  other  witnesses,  with- 
out having  previously  administered  to  them  any  oath.    5.  That 
the  said  arbitrators  examined  the  said  H.  Flews  and  his  witnesses, 
more  especially  Elizabeth  Baper  and  George  Gumming,  in  the 
absence  of  the  said  W.  Middleton.    6.  (Not  material.)     7.  That 
George  Dodsworth,  one  of  the  arbitrators,  took  evidence  of  witnesses 
in  the  absence  of  the  two  other  arbitrators,  and  afterwards  reported 
the  same  to  them.    8.  That  G.  Dodsworth,  one  of  the  arbitrators, 
and  John  Fawcett,  the  umpire,  held  a  meeting  at  which  Christopher 
Middleton,  the  other  arbitrator,  was  not  present,  and,  at  such 
meeting,  determined  upon  and  made  their  award  in  the  absence 
of  the  said  Ch.  Middleton,  and  without  giving  him  any  notice  or 
affording  him  an  opportunity  of  being  present  at  such  meeting. 
Two  other  grounds  were  assigned,  which  it  is  unnecessary  to  state. 

Paahley  now  showed  cause  : 
Assuming  that  the  referees  did  wrong,  the  error  does  not  amount 

(1)  The  affidavit  did   not    further      the  next  Term.    He  cited -ff«  PcmVi^.t 
state    any    noting     by    Christopher 

Middleton,  with  inspect  to  the  interest.        J^^  Denmai^,  Ch    J. :  To  avoid 

(2)  Godson,  in  moving  for  the  rule      objections  under  the  statute  you  had 
(November  23rd,    1844),    stated  that      better  move  now.) 

the  opposite  party  had  possession  of  g^^^  ^^^  ^^^  ^^  ^^^^  ^1 

the  agreement  of  reference,  and  would  motion. 
not  produce  it  for  the  purpose  of  its 

being  made  a  rule  of  Court,  though  JP^r  Curiam  (Lord  Dbnman,  Ch.  J., 

the  agreement    provided    that    this  Williams  and  Colekidob,  JJ.) : 

should  be  done.     In  order  that   the  ^^^  '*"*• 

opportunity  of  moving  might  not  be  A  verified  copy  of  the  agreement  of 

lost  by  the  lapse  of  a  Term,  he  prayed  reference  was  made  a  rule  of  Court ; 

that  the  Court  would  either  receive  a  and  the  rule  nisi  was  drawn  up  on 

copy  of  tiie  submission  as  the  oiiginal,  reading  (among  other  things)  the  rule 

or  permit  the  motion  to  be  made  in  so  made. 


t  3  Dowl.  P.  C.  98. 
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In  re  to  procurement  *of  an  arbitration  or  umpirage  ''  by  corraption,  or 
r  •850  ]  ^^^^^  means,"  within  stat.  9  &  10  Will,  III.  c.  15,  s.  2.  At  the 
meeting  of  May  15th  there  was  a  full  disclosure  of  the  accounts  to 
the  satisfaction  of  all  the  referees,  and  nothing  remained  to  be 
settled  but  the  question  as  to  a  few  pounds'  interest  A  mistake  in 
ascertaining  a  matter  of  such  trifling  importance  will  not  vitiate 
the  award:  Atkinson  v.  Abraham {i).  InMatsonv.  Trower (2)  the 
umpire,  after  receiving  from  the  arbitrators  a  statement  of  the 
points  on  which  they  disagreed,  examined  each  of  the  parties  in 
the  absence  of  the  other ;  and,  in  an  action  of  assumpsit  on  the 
award,  this  was  made  a  ground  of  objection :  but  Abbott,  Ch.  J. 
said :  ''  It  does  not  appear  that  either  party  desired  to  be  present 
when  the  other  was  examined ;  legal  men  indeed  usually  examine 
one  party  in  the  presence  of  the  other,  but  among  mercantile 
persons  a  different  practice  prevails;  the  umpire  here  was  a 
mercantile  man,  and  the  defendants  not  having  expressed  a  desire 
to  be  present  at  the  examination  of  the  plaintiffs,  cannot  now 
object  to  its  having  taken  place  in  their  absence." 

(Lord  Denhan,  Gh.  J. :  That  is  very  unlike  Lord  Tentsbdsm's 
views  in  general.  You  do  not  show  any  acquiescence  here  on  the 
part  of  W.  Middleton,  who  was  only  going  in  and  out  occasionally 
during  the  arbitration.  And,  if  he  did  not  aequiesoe,  were  not 
undue  means  used  ? 

CoLEnmaE,  J. :  Upon  these  affidavits  it  would  be  strong  to  say 
that  W.  Middleton  consented.  In  MaUon  v.  Trower  (2)  each  party 
was  examined  separately,  and  neither  objected. 

Lord  Denman,  Gh.  J. :  Each  knew  that  he  himself  was  separately 
heard;  and  neither  could  well  object  that  the  other  was  so  treated.) 

[  •SSI  ]  In  Hewlett  v.  Laycock  (8)  the  *arbitrator8  excluded  the  parties  and 
their  attorneys,  and  examined  witnesses  at  the  witnesses'  own 
houses  ;  but  Abbott,  Ch.  J.  held  that  this  did  not  authoriw  one  o! 
the  parties  to  revoke  his  submission. 

(Coleridge,  J. :   The  objection  was  taken  too  late.) 

The  principle  of   that  case  is  adopted  by  the  Court  of  Common 
Pleas  in  BUjnall  v.  Gale  (4). 

(Lord  Denman,  Ch.  J.:  So  is  that  of  Atkinson  v.  Ahnkam(i\ 

(1)  1  Bob.  &  P.  175.  (3)  31  B.  E.  695  (2  Car.  &  P-  374). 

(2)  27  B.  B.  725  (By.  &  M.  17).  (4)  58  B.  B.  583  (2  Man.  &  O.  ^30). 
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expresBlj ;  but,  when  that  case  and  BignaU  v.  Oale  (i)  were  before        in  re 

PLiEWS 

as  lately  (2),  we  did  not  accede  to  their  authority,  but  adopted  a 
very  different  rale,  laid  down  by  Lord  Eldon  in  the  commencement 
of  his  career  (3).) 

Arbitrators  are  not  boand  to  the  strictness  which  belongs  to  judicial 
proceedings  in  Court.  An  award  ought  not  to  be  opened  unless  it 
be  so  notoriously  against  justice  and  the  duty  of  an  arbitrator  that 
misconduct  must  be  inferred :  per  Lord  Ellbnborouoh  in  Chace  v. 
IVestmore  (4).  Wilson,  J.  says,  in  Morgan  v.  Mather  (5) :  "  The 
only  grounds  "  for  setting  aside  awards  "  are,  first,  that  the  arbi- 
trators have  awarded  what  was  out  of  their  power;  secondly, 
corruption,  or  that  they  have  proceeded  contrary  to  the  principles 
of  natural  justice,  though  there  is  no  corruption,  as  if  without 
reason  they  will  not  hear  a  witness;  thirdly,  that  they  have 
proceeded  upon  mere  mistake,  which  they  themselves  admit."  As 
to  the  examinations  without  oath,  the  submission  to  arbitration  did 
not  empower  the  referees  to  administer  an  oath  to  any  but  the 
parties  to  the  reference. 

Godson,  contra,  was  stopped  by  the  Court.  [  852  ] 

Lord  Denman,  Ch.  J.: 

I  think  we  are  bound  here  by  the  principle  which  has  been  stated 
in  argument  against  the  rule.  An  award  is  procured  by  ''  undue 
means"  if  it  is  arrived  at  by  a  departure  from  natural  justice 
in  ascertaining  the  facts,  as  Wilson,  J.  suggests  in  Morgan  v. 
Mather  {6).  Here,  the  ascertaining  of  facts  by  one  arbitrator  apart 
from  the  other,  and  by  examination  of  an  interested  witness,  was  a 
departure,  not  merely  from  established  courses  of  procedure,  but 
from  natural  justice.  The  proceeding  was  not  one  by  which  a 
party  to  the  reference  ought  to  have  been  affected. 

Patteson,  J.: 

I  am  of  the  same  opinion.  It  is  true  that  the  erroneous 
proceeding  related  to  a  very  small  matter:  but,  if  it  were  sanc- 
tioned in  any  instance,  the  referees  in  every  case  of  joint  arbitration 
might  agree  to  carry  on  their  inquiries  apart,  and,  if  they  concurred 
in  the  result,  decide  accordingly.    The  rule  must  be  made  absolute. 

(1)  58  R.  R.  583  (2  Man.  &  G.  830).        (6  Vee.  70). 

(2)  See    Dohaon   v.     Groves,     ante,  (4)  13  East,  357. 

p.  509.  (5)  2  Ves.  Jr.  15,  18. 

^^3)  Walker  v.  Frobisher,  5  R.  R.  223  (6)  2  Ves.  Jr.  18. 
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In  re  CoLEBIDGB,  J.: 

Plewb. 

To  uphold  this  award  would  be  to  authorize  a  proceeding  contrary 

to  the  first  principles  of  justice.  The  arbitrators  here  carried  on 
examinations  apart  from  each  other,  and  from  the  parties  to  the 
reference ;  whereas  it  ought  to  have  been  conducted  by  the  arbitra- 
tors and  umpires  jointly,  in  presence  of  the  parties  (i). 

Rule  ab$olutf. 


is«.  Ex  PAETE  BATEMAN. 

Jan,  29. 
(6  a  B.  853—859;  S.  C.  14  L.  J.  a  B.  89 ;  2  Dowl.  &  L.  725 ;  9  Jur.  29.) 

L  ^     J  A  person  who  has  serred  an  attorney  under  artdclee  of  derkahip,  being  at 

the  same  time  a  barrister,  cannot  claim  to  be  admitted  an  attorney  in  virtufi 
of  such  service;  although  he  has  been  disbarred  before  making  tli« 
application  (2). 

Knowles  moved  that  an  instruction  might  be  given  by  this  Court 
to  the  Examiners  of  attorneys,  to  examine  Joshua  Wigley  Bateman 
with  a  view  to  his  being  admitted  an  attorney.  The  affidavits  on 
which  he  moved  set  forth  the  following  facts. 

On  September  2nd,  1826,  Mr.  Bateman  was  articled  to  Henry 
Hughes,  an  attorney  and  solicitor  in  Chancery,  for  five  years.  He 
served  for  three ;  and  the  articles  were  then  determined  by  mutual 
consent :  and,  in  October,  1829,  Bateman  entered  as  student  of  a 
college  in  Cambridge,  where  he  took  the  degree  of  Bachelor  of 
Arts  in  January,  1883.  For  about  three  years  from  that  time  he 
was  engaged  as  a  student  in  the  chambers,  respectively,  of  Mr. 
Dugmore  and  Mr.  Duval,  barristers ;  and  in  or  about  1881  he  was 
admitted  a  student  of  the  Middle  Temple,  where  he  kept  Terms  for 
the  purpose  of  being  called  to  the  Bar.  He  was  called  by  that 
Society  in  May,  1885,  and  was  in  practice  as  a  conveyancer  from 
some  time  in  1886  to  the  end  of  1842.  At  the  end  of  that  year  he 
quitted  his  practice  at  the  Bar,  and  did  not  afterwards  engage 
therein ;  and,  by  articles  of  clerkship  dated  January  22nd,  1843, 
he  bound  himself  to  William  Hughes  Brabant,  attorney  at  law  and 
solicitor  in  Chancery,  to  serve  him  as  articled  clerk  in  his  said 
profession  for  the  term  of  five  years  from  the  date  last  mentioned, 
with  a  proviso  for  liberty  on  Bateman's  part  to  determine  the 
articles  if  at  any  time  before  the  expiration  of  the  five  years  be 
[  •854  ]       should,  by  virtue  of  his  former  and  present  service,  *or  otherwise, 

(1)  Wightman,  J.  waa  absent.  Vict  c.  127),  b.  3,  and  Solidton  Act, 

(2)  See  SoUdtors  Act,  1860  (23  &  24      1877  (40  &  41  Yict  o.  25],  s.  12.— A.  C. 
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be  entitled  to  admittance  as  an  attorney  (i).  He  continued  to  serve  Ez  parte 
Mr.  Brabant  as  his  clerk  down  to  the  present  time,  and  was  not,  ^^^*^'*^^- 
daring  such  period,  "  engaged  in  any  other  practice,  profession  or 
business  whatsoever."  On  the  17th  of  January  instant  he  was 
disbarred,  on  his  own  petition  to  the  Society  of  the  Middle  Temple. 
His  not  having  previously  applied  to  be  disbarred  *' arose  from 
inadvertence,  and  from  his  not  being  aware  that  such  a  course 
would  be  considered  necessary  in  order  to  a  valid  service  under  his 
last^mentioned  articles."  The  affidavit  contained  further  averments, 
as  to  publication  of  notices. 

The  stamp  on  the  original  articles  had  been  delivered  up  to  the 
Commissioners  of  Stamps  and  cancelled,  and  allowed  as  a  spoiled 
stamp  under  stat.  55  Geo.  III.  c.  184,  Sched.  Part  I.  tit.  Articles 
of  Clerkship  (last  clause  so  headed). 

Knoidea  having  stated  the  material  facts,  [  865  ] 

Sir  F.  Thesiger,  Solicitor-General,  and  F.  Robinson   showed 
cause  in  the  first  instance  (2) : 

The  three  years*  service  under  the  first  indenture  cannot  avail 

towards  making  up  the  required  period.     Mr.  Bateman  seems  to 

have  acted  under  the  impression,  that  that  instrument  was  useless 

when  he  took  the  benefit  of  that  clause  in  the  Stamp  Act  which 

enables  parties  to  have  the  stamp  on  the  first  indenture  cancelled, 

and  treat  it  as  a  spoiled  stamp.     The  unusual  form  adopted  in  the 

(1)  The  clause  was  as  foUows.  service  for  a  period  of  three  years  as 
*'And,  whereas  the  said  Joshua  clerk  to  Henry  Hughes,  late  of "  &c., 
Wi^ley  Bateman  hath  been  advised  ''gentleman,  deceased,  under  certain 
that  he  may  properly  apply  to  the  articles  of  clerkship,  bearing  date  the 
Court  for  the  purpose  of  uniting  a  2nd  day  of  September,  1826,  and  made 
service  imder  the  present  articles  of  or  expressed  to  be  made  between'*  &c., 
clerkship  with  a  service  under  former  *'  and  his  service  under  this  present 
articles  of  clerkship"  &c.,  "in  order  agreement,  or  otherwise,  be  entitled  to 
to  make  up  a  service  of  five  years  be  admitted  attorney  and  solicitor  of 
under  articles,  though  the  services  for  her  Majesty's  Courts  of  Law  and 
the  two  periods  be  not  consecutive,  and  Equity  at  Westminster,  or  any  of  them, 
it  is  his  intention,  with  the  full  consent  then  and  in  such  case  it  shall  be  lawful 
and  approbation  of  the  said  William  for  the  said  J.  W.  Bateman  imme- 
Hughes  Brabant,  to  make  such  appli-  diately  thereupon  or  at  any  time  there- 
cation  to  the  Court  when  and  so  soon  after  to  determine  and  put  an  end  to 
as  he  shall  have  served  for  a  sufficient  this  agreement." 
period  under  the  present  articles :  Now  (2)  It  was  understood  that  this  was 
this  indenture  further  witnesseth,  and  done  to  prevent  injury  to  Mr.  Bateman, 
it  is  hereby  agreed  "  &c.,  "  that  if  at  bythe  application  remaining  suspended 
any  time  previously  to  the  expiration  in  consequence  of  the  doubt  enter- 
of  the  said  term  of  five  years  ike  said  tained  by  the  Examiners  as  to  his 
J.  W.  Bateman  ahaU,  by  virtue  of  his  admissibility. 

87—2 
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Ex  parte  last  indenture  shows  the  same  consciousness.  The  ordinary  course, 
on  a  second  indenture,  is  to  bind  for  such  a  time  only  as  will  make 
up  the  period  not  completed  under  the  former  articles.  Here  the 
party  binds  himself  anew  for  the  whole  period  of  five  years,  thoagh 
with  a  peculiar  proviso.  To  make  the  second  service  available, 
Mr.  Bateman  should  have  been  disbarred.  It  is  against  principle, 
and  evidently  tends  to  endanger  the  correctness  of  practice,  that  a 
party  should  be  ready  at  one  and  the  same  time  to  perform  the 
functions  of  a  barrister,  and  to  seek  admittance  as  an  attorney. 
There  is  no  precedent  for  granting  such  an  application.  [They 
referred  to  Ex  parte  Cole  (i)  and  Ex  parte  Warner  (2).] 

[  856  ]  KnowleSj  contra: 

Stat.  2  Geo.  II.  c.  28,  sects.  5,  7  (3),  imposes  no  other  conditioD, 
as  to  clerkship,  than  that  the  party  shall  have  been  bound  for  five 
years  to  an  attorney  or  solicitor,  and  have  continued  in  soch 
service.  Where  a  person  has  been  rejected  as  having  held  m 
office,  or  followed  a  business,  incompatible  with  the  study  of  his 
proper  profession,  the  ground  has  been  that  he  thereby  adopted 
duties  which  required  his  time  for  inconsistent  purposes.  But  the 
objection  does  not  arise  if  he  has  only  nominally  held  an  offiee, 
which  did  not  withdraw  his  attention  from'^the  requisite  studies. 

[He  referred  to  In  the  matter  of  Taylor  {4),  William  Flekheri 
case  (5),  Richard  Cai-ter's  case  (6),  and  Ex  parte  Cole  (i).] 

[  857  ]       Lord  Denman,  Ch.  J. : 

The  Examiners  did  very  properly  in  bringing  this  question  before 

the  Court.     The  case  is  perfectly  new.     I   do  not   think  it  any 

answer  to  the  objection  now  raised,  that  there  is  no  statutable  di^- 

r  *S58  ]       qualification  to  prevent  this  gentleman's  admission.    No  ^impatatioo 

is  thrown  upon  his  conduct ;   but  the  position  in  which  he  has 

placed  himself  requires  the  Court  to  exercise  its  judgment  whether 

a  person  so  circumstanced  ought  to  be  admitted  an  attorney.    The 

question  does  not  turn  upon  the  statute,  but  upon  the  power  of 

admission  belonging  to  the  Court,  and  which  involves  the  power 

of  rejection.     It  is  our  duty  to  inquire,  in  a  doubtful  case  of  this 

kind,  whether  the  course  adopted  is  one  which  ought  to  exist  and 

to  become  a  precedent.     In  this  case  I  think  that  it  ought  not.    The 

(l>  1  Dowg,  114.  (4)  5  B.  &  Aid.  538.     And  see/fl  f/r 

rJ)  6      Jur.      1016,       Bail     Court,  matter  of  Taylor,  4  B.  &  C,  341. 

November  20th.  1842.  (5)  2  W.  Bl.  734. 

V3)  See  stat.  6&  1  Vict  c  73,  s.  3.  (6)  2  W.  BL  957. 
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ianger  to  which  it  leads  is  great  and  manifest ;  and,  however  we     Ex  parte 

Ti  A  TVM  AW 

nay  regret  that  a  gentleman  whose  character  appears  free  from  all 

laiiit  should  be  impeded  in  his  course  of  exertion,  or  suffer  any 

inconvenience,  we  are  still  bound  to  take  care  that  no  opportunity 

may  be  given  for  malversation,  through  the  connection  which  may 

exist  between  barristers  and  gentlemen  in  the  other  branch  of  the 

profession.     There  is,  in  the  practice  now  before  us,  a  danger  of 

that  kind,  which  the  Solicitor-General  has  adverted  to.     If  a  person 

in  the  situation  of  this  gentleman  thought  proper  at  the  end  of  two 

years'  clerkship  to  continue  at  the  Bar  and  practice,  one  cannot  but 

see  that  the  service  in  the  attorney's  office  might  lead  to  the  most 

improper  advantages.     I  feel  confident,  from  what  has  been  stated, 

that  the  remarks  I  make  do  not  apply  to  this  case ;  but  we  must 

look  to  the  consequences  which  might  ensue  if  the  conduct  pursued 

here  were  to  become  more  general.     The  cases  which  have  been 

cited  (with  the  exception  of  Ex  parte  Cole  (i) )  do  not  apply.     The 

di8i)ensing  with  articles  lost  or  unstamped  comes  under  a  different 

consideration  "^from  any  that  belongs  to  this  case.     It  would  be       [  *859  ] 

cruel  not  to  allow  for  accidents,  and  to  permit  a  mere  revenue 

objection  to  stand  in  the  way,  where  the  party  was  in  no  fault.    Buty 

in  Ex  parte  Cole{i)^  a  person  who  had  been  an  attorney,  and  was 

struck  off  the  roll  at  his  own  request,  and  called  to  the  Bar,  applied 

to  be  replaced  on  the  roll,  not  having  been  first  disbarred.     The 

Court  refused   to  comply   with   his  application,   there   being  no 

instance  of  a  barrister  being  admitted  an  attorney.     Then,  if  the 

office  of  a  barrister  and  that  of  an  attorney  cannot  be  held  together, 

can  a  party  who  has  held  the  office  of  barrister  while  serving  as  an 

attorney's  clerk  demand  to  be  admitted  an  attorney  in  virtue  of  a 

service  performed   under  circumstances  in   which  he  could  not 

regularly  have  acted  as  a  principal  ?    It  appears  to  me  that  this 

case  is  a  strong  authority  against  the  present  application,  and  that, 

exercising  the   discretion  vested  in  us,  we   should  be  wrong  in 

allowing  it  to  be  doubted  for  a  single  moment  that  the  practice  in 

question  cannot  be  permitted,  and  that  a  person  whose  service 

as  clerk  has  been  performed   while  he  was  a  barrister  cannot 

avail  himself  of  such  service  for  the  purpose  of  being  admitted  an 

attorney. 

Patteson  and  Coleridge,  J  J.  concurred  (2). 

Application  not  granted. 
(1)  1  Doug.  114.  (2)  Wightman,  J.  was  absent. 
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1845.  EICHAED  ADAMS  v.  WILLIAM  ADAMS. 

Jan,  31. 
(6  Q.  B.  860—867  ;  S.  C.  14  L.  J.  a  B.  171.) 

L  o60  J  Lands  were  devised  (before  the  Wills  Act,  1837)  to  L.  and  his  hein, 

in  trust  to  permit  and  suffer  A.  to  take  the  rents  and  profits  during 
A.'s  life,  '*  with  this  proviso,  to  pay'*  W.,  out  of  the  same,  an  annuity 
for  her  life,  and,  if  A.  died  before  W.,  to  permit  W.  to  enjoy  the  lands 
for  her  Hfe:  and,  after  the  deaths  of  A.  and  W.,  devisor  gave  and  devised 
the  lands  to  the  heirs  male  of  A.,  remainder  over. 

A.  and  W.  both  survived  the  devisor.  A.  survived  W.,  and,  after  W.'s 
death,  suffered  a  common  recover}\ 

Held  that,  assuming  L.  to  have  had  a  legal  estate  during  W.'s  life,  A.  was 
legal  tenant  in  tail  male  after  W.'s  death,  and  that  the  recovery  barred  the 
estate  tail  CLud  remainders. 

Trespass  qtuire  clausum  fregit. 

Pleas.     1.  Not  guilty.    Issue  thereon. 

2.  That  the  close  was  not  the  close  of  plaintiff.    Issue  thereon. 

8.  That  the  close  was  the  close,  soil  and  freehold  of  defendant. 
Replication  traversing  this.    Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Devonshire  Summer 
Assizes,  1848,  a  verdict  was  found  for  the  plaintiff,  subject  to  a 
case,  which,  so  far  as  material  to  the  point  decided  by  the  Court, 
was  as  follows. 

Bichard  Adams  was  seized  in  fee  of  the  close  in  question,  and, 
having  been  twice  married,  died  in  1791,  leaving  a  widow,  who  died 
in  1792,  and  three  sons,  namely,  William,  his  son  by  the  first 
marriage,  who  died  in  1797 ;  Bichard,  his  eldest  son  by  the  second 
marriage,  who  died  in  1880 ;  and  John,  his  second  son  by  the 
second  marriage,  who  died  a  bachelor  in  1828.  William  Adams, 
the  defendant,  is  the  eldest  son  of  William  :  and  Bichard  Adams, 
the  plaintiff,  is  the  eldest  son  of  the  last  mentioned  Bichard,  and 
heir-at-law  of  his  uncle,  the  said  John  Adams. 

The  testator,  Bichard  Adams,  by  his  will,  dated  26th  December, 
1790,  gave  and  devised  as  follows. 

''  I  give,  devise  and  bequeath  all  those  my  freehold  lands, 
hereditaments  and  premises,  lying  in  Stoke  Gabriel,  to  Samuel 
Lane,  of"  &c.,  "Bichard  Ford,  of"  &c.  "  John  Jackson,  of"  &c., 
"  and  their  heirs,  upon  trust  for  such  persons  and  for  such  uses 
here  mentioned,  and  for  no  other  use,  intent  or  purpose  whatso- 
[  *86i  J  ever.  That  is  to  say  :  ^permit  and  suffer  my  son  John  to  take  the 
rents,  issues  and  profits  of  one  dwelling-house,  outhouses,  bam, 
courtlage,  one  orchard  adjoining,  one  close  of  land  called  Hariland, 
two  closes  of  land  called  Long  Astones,  with  common  on  Lidstone, 
one  close  of  land  called  Wramslade,  late  converted  to  an  orchard, 
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during  his  life,  subject  with  this  proviso,  to  pay  my  wife,  or  her       Adams 

assigns,  one  annuity  or  yearly  rent  of  four  guineas  of  lawful  money,       adams. 

clear  of  all  outgoings,  issuing  out  of  the  same,  during  her  life,  paid 

by  four  quarterly  payments,  the  first  quarter's  payment  to  be  paid 

the  first  quarter  day  after  my  decease,  and  to  have  the  two  chambers 

over  my  kitchen,  with  the  household  goods  that  are  therein,  and 

part  of  my  other  household  goods,  as  many  as  she  shall  want  for  her 

use,  during  her  life,  with  apples  of  my  orchard,  and  any  thing  in  my 

kitchen  garden  for  her  use,  all  during  her  life.    If  my  son  John  dies 

before  my  wife,  permit  my  wife  to  enjoy  the  above  lands  during  her 

life.     After  my  wife's  and  my  son  John's  decease,  I  give  and  devise 

the  above  lands  and  premises  to  the  heirs  male  of  my  son  John, 

lawfully  begotten  of  his  body.    In  default  of  such  issue  male,  permit 

and  sujflfer  my  son  William  to  take  the  rents  "  &c.  (for  the  life  of 

William,  with  a  proviso  to  pay  out  of  the  lands  two  annuities  to 

a  grandson  and  granddaughter  of  devisor  respectively,  and,  after 

William's  death,  the  lands  to  the  heirs  male  of  William  ;  remainder 

over). 

The  testator  had  been,  for  many  years  previously  to  the  date  of 
his  will,  in  possession  of  Hartland,  the  close  in  question  (and  so 
called  in  the  will),  and  died  seised  in  fee  of  it,  and  in  possession. 
Upon  his  death,  his  son  John  entered  into  possession,  pursuant  to 
the  will,  and  continued  so. 

On  the  24th  May,  1810,  by  lease  and  release  purporthig  to  be  for  1 862  ] 
docking,  barring  and  destroying  the  estate  tail  of  the  said  John 
Adams,  and  all  other  estates  tail,  and  all  reversions  and  remainders, 
estates  and  contingencies  thereupon  expectant  &c.,  the  said  John 
Adams  conveyed  the  close  in  question,  with  other  property,  to 
Robert  Brutton  and  his  heirs,  to  the  intent  that  he  might  become 
a  perfect  tenant  of  the  freehold,  so  that  a  recovery  might  be  suflercd. 
And  it  was  thereby  declared  that  the  recovery,  &c.,  should  enure 
to  the  use  of  such  person,  and  for  such  estate  and  interest,  as  the 
said  John  Adams  should  by  deed  or  will  appoint,  and,  in  default  of 
such  appointment,  to  the  use  of  the  said  John  Adams  for  life,  and, 
after  the  determination  of  that  estate,  to  the  use  of  John  Brutton 
and  his  heirs  during  the  life  of  the  said  John  Adams,  upon  trust 
for  the  said  John  Adams,  and,  upon  the  determination  of  that  estate, 
to  the  only  proper  and  absolute  use  and  behoof  of  Bichard  Adams, 
the  plaintiff,  his  heirs  and  assigns  for  ever. 

In  pursuance  of  this  deed,  a  recovery  was  duly  suffered  in  the 
ensuing  Trinity  Term  of  the  premises  in  question,  among  others. 
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ADA1I8  John  Adams  remained  in  possession  until  his  death  in   1828. 

Adams.  Bichard  Adams»  the  plaintiff,  then  entered  into  possession,  and 
has  continued  so  up  to  the  present  time.  The  act  of  trespass  was 
admitted. 

It  was  contended,  at  the  trial,  hy  the  counsel  for  the  defendant, 
that  John  Adams  took  an  equitable  estate  only,  for  his  life,  under 
the  will  of  Bichard  Adams,  and  a  legal  estate  tail  in  remainder 
under  the  same  instrument ;  and  therefore  that  the  recovery  was 
inoperative  to  bar  the  estate  tail  or  the  remainder  over. 

[  863  ]  The  question  for  the  opinion  of  the  Court  was,  whether,  with 

reference  to  this  point,  the  defendant  is  entitled  to  the  land,  as 
heir-at-law  of  the  testator  Bichard  Adams,  or  as  devisee  under  his 
will.  If  the  Court  should  so  think,  a  verdict  was  to  be  entered  for 
the  defendant  on  the  second  and  third  issues,  otherwise  to  stand 
for  the  plaintiff.  The  verdict  upon  the  other  issue  was  to  stand  for 
the  plaintiff. 

The  case  was  argued  in  this  Term  (i). 

Hodgson,  for  the  plaintiff : 

John  Adams  took  a  legal  estate  under  the  will ;  and,  if  so,  the 
recovery  was  good.  According  to  the  rule  in  Shelley's  case  (2),  John 
Adams  had  a  legal  estate  in  tail  male  at  the  time  of  the  recovery  if 
the  limitation  in  the  will  gave  him  a  legal  estate  for  life.  The 
limitation  is  to  Lane,  Ford  and  Jackson,  and  their  heirs,  upon 
trust  to  permit  and  suffer  him  to  take  the  rents,  issues  and  profits 
during  his  life :  that  gives  him  a  legal  estate  for  life :  Broughton  v. 
Langley  (3),  Parke,  B.  in  Barker  v.  Greenwood  (4).  It  would  be 
otherwise  if  the  three  were  directed  to  pay  the  rents  ;  they  would 
then  take  a  legal  estate :  Jones  v.  Loi'd  Say  and  Sele  (5),  Lord 
Kbnyon  in  Doe  d.  Willis  v.  Martin  (6).  So,  if  a  legal  estate  in 
trustees  were  required  to  protect  contingent  remainders,  or  if  they 
were  directed  to  permit  a  party  to  take  the  clear  or  net  rents : 
[  •864]  White  V.  Parker  (7),  ^Barker  v.  Greenwood  (8).  It  will  be  argued 
that,  as  the  three  devisees  are  to  pay  the  widow  four  guineas 
annually  for  her  life,  they  must  take  a  legal  estate.    But,  first,  the 

(1)  January  17th.  Before  Lord  429).  See  note  (17)  and  («)  to  Jeffrescn 
Denman,  Ch.  J.,  Patteson,  Coleridge  v.  Morton,  1  Wms.  Saund.  11  g  (ed.  6). 
and  Wightman,  JJ.  (6)  1  Ca.  Eq.  384 ;  S.  C,  more  fuUy, 

(2)  1  Co.  Rep.  93  b,  104  a.  See  1  8  Vin.  Abr.  262,  tit.  Devise,  (0.  b) 
Fearne,  Cont.  E.  33,  34,  10th  ed.  pi.  19. 

(3)  2  SaUc.  679;  S.  C.  2  Ld.  Bay.  (6)  2  B.  B.  324  (4  T.  E.  39,  63,  64). 
873.  (7)  41  E.  E.  636  (1  Bing.  N.  C.  573). 

(4)  51  B.  B.  666  (4  M.  &  W.  421,  (8)  51  B.  R  666  (4  M.  &  W.  421). 
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payment  is  to  be  made  by  John  Adams  himself,  not  by  the  three  Adams 
devisees  (i).  And,  if  this  be  not  so,  they  would  hold  the  legal  adams. 
estate  only  during  the  life  of  the  widow,  who  died  before  the 
recovery  was  suffered.  In  Doe  d.  Player  v.  NichoUs  (2)  copyhold 
land  was  devised  to  trustees,  in  trust  for  P.,  to  be  transferred  to 
him  when  he  should  attain  the  age  of  twenty-one :  and  it  was  held 
that,  on  attaining  that  age,  P.  might  be  admitted  without  any  act 
of  the  trustees.  Doe  d.  White  v.  Simpson  (3)  is  a  strong  instance 
of  limiting  the  legal  estate  of  trustees  by  the  duration  of  the  pur- 
poses of  the  trust.  Those  cases  are  inapplicable  in  which  the 
purposes  of  the  will  required  a  complete  dominion  over  the  land,  as 
where  debts  were  to  be  paid  out  of  the  rents,  and  by  sale  from  time 
to  time :  Wykhayn  v.  Wykham  (4)  was  such  a  case.  But,  further, 
neither  the  three  devisees  nor  the  widow  took  any  estate  in  the 
land  itself :  their  legal  estate,  if  any,  was  only  a  rent  charge  with 
power  of  distress,  as  in  Buttery  v.  Robinson  (6). 

Crowder^  contra : 
First.  A  devise  to  A.  and  his  heirs  in  trust  to  permit  B.  and  his 
heirs  to  take  the  rents  and  profits  undoubtedly  gives  a  legal  estate 
in  fee  to  B.,  unless  something  appear  which  shows  that  the  *use  is  [  *865  ] 
not  to  be  executed  in  B.  but  in  A. :  but,  when  that  does  appear,  the 
direct  limitation  to  A.  in  fee  takes  effect  as  a  legal  estate  :  Smith  d. 
Dormer  v.  Packhurst  (6),  Doe  d.  Leicester  v.  Biggs  (7),  Biscoe  v. 
Perkins  (8).  Thus,  if  the  trust  be  to  permit  a  feme  covert  to  take 
the  rents  to  her  separate  use,  the  trustees  take  the  legal  estate : 
Harton  v.  Harton  (9),  Robinson  v.  Grey  (lo)  :  so,  if  the  receipts  of 
the  cestui  que  trust  are  to  be  valid  only  with  the  approbation  of 
one  of  the  trustees:  Gregory  v.  Ilejiderson  {n).  And  White  v. 
Parker  (12)  and  Barker  v.  Greenwood  (13)  are  in  accordance  with  the 
rule  thus  qualified.  Here  the  trustees  are  to  pay  an  annuity  :  the 
language  of  the  will  does  not  admit  the  supposition  that  the  son  is 
to  pay  (14).     Next,  if  the  trustees  had  a  legal  estate  it  did  not  expire 

(1)  Several  parts  of  the  will  were         (6)  3  Atk.  135. 

referred  to,  as  to  this  point,  on  both  (7)  11  R  R  533  (2  Taunt.  109). 

sides;  but,  as  the  Court,  in  deciding  (8)  12  R.  E.  279  (1  V.  &  B.  485). 

in  favour  of  the  plaintiflf,  assumed  the  (9)  4  R.  R.  537  (7  T.  R.  652), 

point   to  be    against    him,   it  is  not  (10)  9  East,  15. 

thought  necessary  to  report  this  part  (11)  14  R.  R.  665  (4  Taunt.  772). 

of  the  argument  at  length.  (12)  41  R.  R.  636  (1  Ring.  N.  C.  573). 

(2)  25  R.  R.  398  (1  B.  &  C.  336).  (13)  57  R.  R.  666  (4  M.  &  W.  421). 

(3)  5  East,  162.  (14)  The  argument  on  this  point  is 

(4)  18  Yes.  395 ;    see  p.  414.  omitted,  for  the  reason  before  stated. 

(5)  28  R.  R.  656  (3  Bing.  392). 
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Adams  at  the  wife's  death.  It  is  true  that  trustees  take  only  so  large  a 
Adams.  \Qgs\  interest  as  the  purposes  of  the  trust  require :  but  an  event 
which  renders  the  legal  estate  no  longer  necessary  does  not  deter- 
mine their  legal  estate,  if  the  words  of  the  will  or  deed  give  them 
a  larger  estate  in  the  first  instance :  Doe  d.  Shelley  v.  Edlin  (i). 
At  any  rate  the  trustees,  to  divest  themselves  of  their  legal  estate, 
should  have  conveyed. 

Hodgson,  in  reply : 

Warier  v.  Hutchinson  (2)  and  Doe  d.  Noble  v.  Bolton  (3)  show  that 
[  *866  ]       the  legal  estate  of  *the  trustees  terminated  at  the  widow's  death, 
because  the  purposes  of  the  trust,  as  contemplated  in  the  will,  were 
limited  to  her  life. 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

The  case  turned  on  the  question,  whether  John  Adams,  the 
recoveror,  had  a  legal  or  equitable  estate  when  he  suffered  the 
recovery.  The  defendant  argued  that  it  was  only  equitable,  because 
the  use  was  executed  in  the  trustees,  who  were  required  by  the  will 
to  perform  certain  duties ;  and,  though  those  duties  had  wholly 
ceased  by  the  death  of  the  wife  before  the  recovery,  still  he  con- 
tended that  their  estate  continued,  because  originally  limited  to 
them  and  their  heirs. 

We  wished  for  time  to  consider  this  argument,  which  appears  to 
be  now  first  urged,  a  circumstance  not  very  consistent  with  its 
correctness,  since,  if  it  had  been  valid,  many  of  the  cases  might 
have  been  affected  by  it.  Parke,  B.,  in  Barker  v.  Greenwood  (4), 
expressly  holds  that  it  makes  no  difference.  ''  There  is  no  doubt 
that  the  general  rule  of  law  is,  that  wherever  there  is  a  limitation 
to  trustees,  although  with  words  of  inheritance,  the  trustees  are  to 
take  only  so  much  of  the  legal  estate  as  the  purposes  of  the  trust 
require."  He  refers  indeed  to  no  authority  for  this  proposition : 
but  a  very  little  reflection  on  the  nature  of  the  case  proves  that  he 
is  right.  For  the  manner  in  which  an  estate  in  fee  is  created  is 
immaterial  to  this  consideration.  Whether  created  by  implication 
[  ^867  ]      or  by  express  words,  '''it  will  equally  be  executed  in  the  cestui  que 

(1)  43  E.  B.  432  (4  Ad.  &  El.  582,      (2  Brod.  &  B.  349). 

589).     See  Doe  d.  Cadogan  y.  EwaH,  (3)  52  B.  B.  307  (11  Ad.  &  El.  18SJ. 

45  B.  B.  789  (7  Ad.  &  El.  636,  666).  See  AMand  v.  Lutiey,  48  B.  B.  729 

(2)  25  B.  B.  551  (1  B.  &  C.  721).  See      (9  Ad.  &  EL  879). 

IVarttr  v.  Hutcfnmon,  23  E.  B.  457  (4)  51  B.  B.  666(4  M.  &W.  429). 
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trust  when  it  is  held  by  the  trustees,  discharged  of  all  personal       Adams 
duties  in  them,  for  the  sole  and  direct  benefit  of  the  cestui  que  trust. 

The  object  of  the  testator,  in  the  case,  giving  certain  advantages 
to  the  widow,  terminates  with  her  life ;  and  on  her  death  the  will 
becomes  the  same  as  if  the  words  effecting  that  object  had  never 
appeared  in  it. 

This  our  only  doubt  being  removed,  we  are  bound  by  all  the 
decisions  to  hold  that  John  Adams  had  the  legal  estate,  the 
recovery  was  good,  and  the  plaintiff  must  have  judgment  (i). 

Judgment  for  plaintiff. 

FOSTEE  V.  BANK  of  ENGLAND  (2).  is^s. 

_    _  ^   ^  Jan,  91, 

(6  a  B.  878—879;  S.  C.  14  L.  J.  Q.  B.  178  (sub  nom.  Fowler  v.  Bank  of  

England) ;  2  Dowl.  &  L.  790 ;  9  Jur.  107.)  [  878  ] 

The  Court  will  not  allow,  as  a  matter  of  right,  that  a  plaintiff  who  sues 
in  fortna  pauperis  shall  amend  the  declaration,  after  special  demurrer 
thereto,  without  payment  of  costs. 

The  plaintiff  sued  in  formd  pauperis,  and  declared  in  case.  The 
defendants  demurred  specially.  Pearson,  in  last  Michaelmas  Term, 
obtained  a  rule  nisi  for  leave  to  amend  without  payment  of  costs. 

Bovill  now  showed  cause : 

The  defendants  are  unwilling  to  resist  the  application  if  the 
Court  think  it  would  be  fit  for  them  to  assent  as  a  matter  of  indul- 
gence: and  they  are  ready  to  pay  back  the  costs  if  the  plaintiff 
succeed  in  the  action.  But,  the  application  being  pressed  as  a 
matter  of  right,  it  is  necessary  to  obtain  the  judgment  of  the  Court 
on  the  law.  In  Pratt  v.  Delame  (3)  the  Court  of  Exchequer  held 
that  a  pauper  plaintiff  was  not  subject  to  interlocutory  costs.  There 
reference  was  made  to  E.  Hil.  2  Will.  IV.  I.  100  (4),  which  provides 
that,  when  a  pauper  omits  to  proceed  to  trial,  pursuant  to  notice  or 
undertaking,  he  may  be  called  on  to  pay  costs,  though  not  dis- 
paupered. Parke,  B.,  in  Pratt  v.  Delarue  (3),  appears  to  have  con- 
sidered that  this  was  a  new  power,  and  confined  to  the  particular 
cases  specified.  But  the  attention  of  the  Court  was  not  called  to 
the  older  cases.  These  are  collected  in  16  Yin.  Abr.  260,  Paupers 
(C),  and  show  that,  where  a  pauper  acts  vexatiously,  he  is  liable  to 

(1)  See  I>oed.  Davits  v.  Daviea,  bb  (3)  62  E.  R.  687  (10  M.  &  W.  609). 
B.  E.  300  (1  Q.  B.  430);  and  stat.  7  [See  note  to  Casey  v.  Tamlin,  56  E.  E. 
WiU.  IV.  &  1  Vict.  c.  26,  ss.  30,  31.  686.— A.  C] 

(2)  Citedin«/(«»2wv.  CrtMAa[1894]2  (4)  3  B.  &  Ad.  390.  See  Doe  d. 
Q.  B.  37,  39 ;  63  L.  J.  O.  B.  526.— A.  C.  Lindsey  v.  Edwards,  2  Dowl.  P.  C.  471. 
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[b.b. 


Foster 

V, 

Bank  of 
England. 

[  •STg  ] 


pay  coBts,  and  also  to  be  dispaupered.  The  amendment  is  in  itself 
a  mere  indulgence :  *the  plaintiff  attempts  to  make  the  defendants 
pay  for  her  own  mistake. 

Pearson,  contra : 

Stat.  28  Hen.  YIII.  c.  15,  s.  2(i),  provides  that  persons  suing 
in  forma  pauperis  "  shall  not  be  compelled  to  pay  any  costs  by 
virtue  and  force  of  this  statute,"  (which  gives  costs  to  the  defendant 
if  the  plaintiff  be  nonsuited  or  a  verdict  pass  against  him)  "  but 
shall  suffer  other  punishment,  as  by  the  discretion  of  the  justices 
or  Judge,  afore  whom  such  suits  shall  depend,  shall  be  thought 
reasonable."  The  immunity  from  costs  is  therefore  a  matter 
of  right. 


(Lord  Denman,  Gh.  J. 
upon  payment  of  costs.) 


We  may  refuse  leave  to  amend,  except 


The  Court  will  not  so  exercise  their  power,  the  plaintiff  being  poor 
and  the  demurrer  special. 

Per  Curiam  (2) : 

As  a  matter  of  right,  we  certainly  should  not  allow  the  amendment 
without  payment  of  costs.  But,  as  the  counsel  for  the  defendants 
asks  our  advice,  we  would  recommend  that  he  allow  the  amendment 
without  costs. 

Bovill  : 

The  defendants  will  consent. 

Rule  absolute. 


1845. 
Feb.  1. 

[891  J 


FINDON   V.  MCLAREN. 

(6  Q.  B.  891—897  ;  S.  C.  14  L.  J.  Q.  B.  183;  9  Jur.  369.) 

To  a  plea  in  trover  for  a  carriage,  alleging  that  it  was  taken  on  tlie 
premises  of  B.  as  a  distress  for  rent  due  from  him,  plaintiff  replied  that  B. 
was  a  coachmaker  and  a  commission  agent  for  the  sale  of  carriages,  and 
exercised  that  trade  on  the  said  premises,  and  was  employed  by  plaintiff,  in 
the  way  of  his  said  trade  and  business,  for  certain  commission,  to  expose  for 
sale  and  sell  the  carriage  on  the  said  premises,  and  plaintiff  had  delivered 
the  carriage  to  B.  for  the  purpose  that  he  might  there  expose  for  sale  and 
seU  the  same  for  plaintiff  in  the  way  of  his  said  trade  and  business  for 
certain  commission,  and  B.  had  the  same  on  the  premises  for  that  purpose, 
and  the  same  remained  thereon  to  be  managed,  and  dealt  with,  sold  and 

(1)  Repealed  by  46  &  47  Vict.  c.  49,  (2)  LordDKNMAW,Ch.  J.,Pattb80N, 

bs.  3  and  4.  CoLE&lDOE  and  WlGHTMAN,  J  J. 
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exposed  for  sale,  as  aforesaid,  in  the  way  of  B.'s  said  trade  and  business,  and       Findon 
not  otherwise,  until  the  time  of  the  distress.  r. 

Held,  that  goods  in  the  hands  of  a  commission  agent  for  sale  in  the  way      M'Labbn, 
of  his  business  are  exempted  from  distress ;  and  (on  special  demurrer)  that 
the  exemption  was  here  sufficiently  pleaded. 

Troveb  for  a  certain  carriage  called  a  cab,  and  for  a  cab  bead 
thereto  belonging. 

Last  plea.  That  defendant,  as  bailiff  of  Edmund  Lee,  took  the 
goods,  on  premises  situate  &c.,  as  a  distress  for  rent  of  the  said 
premises,  then  due  to  Lee  from  John  Bailey,  his  tenant  thereof. 
Verification. 

Eeplication.     That,  before  and  at  the  time  of  the  making  of  the       [  892  ] 

distress,  the  said  John  Bailey  was  a  coachmaker  and  a  commission 

agent  for  the  sale  of  coaches  and  carriages  for  a  certain  commission 

and  reward  to  him  therefor  paid,  and  the  trade  and  business  of 

such  commission  agent  then  in  and  upon  the  said  dwelling  house  in 

the  last  plea  mentioned  exercised  and  carried  on.    And,  the  said 

J.   B.   being  such  commission   agent  as  aforesaid,  the  plaintiff, 

shortly  before  the  said  time  when  &c.,  to  wit  on  «&c.,  did  employ 

the  said  J.  B.  in  the  way  of  his  said  trade  and  business,  for  certain 

commission  in  that  behalf,  to  expose  for  sale  and  sell  in  the  said 

dwelling  house  the  said  cab  and  cab  head ;  and  for  that  purpose 

the  said  plaintiff,  to  wit  on  &c.,  had  sent  and  delivered  to  the  said 

J.  B.  the  said  cab  and  cab  head  for  the  purpose  that  the  said  J.  B. 

might,  in  the  said  dwelling-house,  expose  for  sale  and  sell  the  same 

for  the  plaintiff  in  the  way  of  his  the  said  J.  B.'s  said  trade  and 

business  for  certain  commission  and  reward  to  the  said  J.  B.  payable 

in  that  behalf ;  and  the  said  J.  B.  then  had  and  received  the  said 

carriage  for  the  purpose  aforesaid  in  and  upon  his  said  dwelling 

house  and  premises,  and  the  same  remained  and  continued  thereon 

to  be  managed  and  dealt  with,  and  sold  and  exposed  for  sale,  as 

aforesaid,  in  the  way  of  his  the  said  J.  B.'s  trade  and  business,  and 

not  otherwise,  or  for  any  other  purpose  whatever,   from  thence 

and  until  the  making  and  levying  of  the  said  distress.      That, 

whilst  the  said  cab  and  cab  head  were  in  and  upon  the  said  dwelling 

house  and  premises  for  the  purpose  aforesaid,  and  before  the  same 

or  either  of  them  were  sold  or  otherwise  disposed  of  by  the  said  J.  B. 

in  the  way  of  his  said  trade  and  business,  and  before  a  "^reasonable       [  *B93  ] 

time  for  that  purpose  had  elapsed,  the  defendant,  to  wit  at  the  said 

time  when  Ac,  of  his  own  wrong  seized  ike.  and  converted  &c., 

which  is  the  said  grievance  in  the  declaration  mentioned,  in  manner 

and  form  &c.     Verification. 
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FiKDOH  Demurrer,  assigning  for  causes :  That  the  replication  does  not 

M'LjLBEH.  state  or  show,  nor  can  it  he  collected  therefrom,  that  the  said  trade 
and  business  of  a  commission  agent,  carried  on  by  J.  B.  as  in  the 
replication  mentioned,  was  a  public  trade,  or  that  it  was  a  trade 
ostensibly  or  otherwise  carried  on  by  him  for  the  benefit  of  the 
public,  or  one  in  which  the  public  was  interested,  nor  that  it  was  a 
trade  which  required  or  in  the  carrying  on  of  which  the  said  J.  B. 
professed  or  was  accustomed  to  or  in  which  it  was  usual  to  receive 
coaches  and  carriages  into  the  possession  of  the  said  J.  B.,  or  to 
expose  them  for  sale  on  his  premises,  or  that  the  said  dwelling  house 
was  the  place  in  which  the  said  J.  B.  did  in  fact,  or  in  which  he 
professed  or  was  known  to,  carry  on  the  said  trade  and  business,  or 
that  it  was  the  place  in  which  coaches  and  carriages  were  exposed 
for  sale  by  him  in  the  way  of  his  said  business ;  and  also  for  that 
the  said  replication  ought  to  have  explained  in  what  the  trade  and 
business  of  a  commission  agent  consisted,  and  have  shown  tbat 
persons  exercising  the  same  were  accustomed  to  receive  the  goods 
of  other  persons  into  their  possession  for  the  purpose  of  sale.  And 
also  that  the  allegation  that  J.  B.  was  a  coachmaker  is  unnecessary 
to  the  replication  and  improper,  and  one  which,  taken  in  its  connec- 
tion in  the  said  replicatioq,  tends  to  mislead  the  jury,  &c.  And 
that  it  is  consistent  with  the  allegation  in  the  said  replication  that 
[  *894  ]  the  sale  of  coaches  and  carriages  on  commission,  as  ^carried  on  by 
J.  B.,  was  not  the  public  or  ostensible  trade  and  business  of  the 
said  J.  B.,  but  was  merely  ancillary  and  subordinate  to  his  trade  of 
a  coachmaker,  and  exercised  only  in  a  private  manner  and  to  a 
limited  extent ;  and  the  allegation  that  he  was  a  commission  agent 
for  the  sale  of  coaches  and  carriages  for  a  certain  commission  &c. 
would  be  satisfied  by  proof  that  he  acted  as  such  in  a  few  instances, 
although  it  was  not  his  professed  or  ordinary  calling.  And  also 
that  the  said  replication  does  not  allege  that  J.  B.,  at  the  time  of 
the  said  distress,  carried  on  in  the  said  dwelling  house  the  trade 
and  business  of  a  commission  agent.  And  also  that  the  replication 
is  ambiguous,  and  fails  to  show  distinctly  and  explicitly  whether 
the  trade  and  business  of  the  said  J.  B.  consisted  in  making  or  in 
selling  coaches  and  carriages,  or  that  he  carried  on  such  trade  in 
such  a  way  as  that  the  said  cab  and  cab  head  would  be,  under  the 
circumstances,  privileged  from  distress,  or  whether  the  same  were 
received,  or  whether  they  were,  at  the  time  of  such  distress,  on  the 
said  premises  for  the  purpose  of  being  managed  and  dealt  with  by 
the  said  J.  B.  as  a  coachmaker  or  a  commission  agent,  or  both. 


vol,.  LXViO  1846.     Q,  B.    6  Q.  B.  894-896.  691 

Joinder  in  demurrer.  Fivdoit 

Lush,  for  the  defendant :  m^larw. 

The  principles  on  which  cases  of  this  kind  must  be  decided  are 
laid  down,  and  the  authorities  reviewed,  in  Muspratt  v.  Gregory  (i) ; 
and,  both  in  that  case  and  in  Joxde  v.  Jackson  (2),  it  was  the  opinion 
of  the  Courts  that  the  exemptions  already  ^recognized  were  not  to  [  *895  ] 
be  extended.  The  only  class  of  exemptions  applicable  here,  iimong 
those  stated  in  Simpson  v.  Hartopp  (a),  is  the  second,  consisting  of 
**  things  delivered  to  a  person  exercising  a  public  trade  to  be  carried 
wrought  worked  up  or  managed  in  the  way  of  his  trade  or  employ." 

(WiGHTMAN,   J.:    What  do  you  say  is  meant    by  a   "public 
trade"?) 

The  party  must  hold  himself  out  to  the  public  as  exercising  it. 
They  must  know  that  the  trade  consists  in  receiving  into  possession 
the  goods  of  other  persons.  In  Oilman  v.  Elton  (4)  it  was  held  (for 
the  first  time)  that  goods  in  the  hands  of  a  factor  for  sale  were 
exempt  from  distress ;  but  a  factor  is  publicly  known  to  be  a  person 
who  receives  goods  for  that  purpose.  And  in  Adams  v.  Orane  (5) 
property  on  the  premises  of  an  auctioneer  employed  to  sell  it  was 
held  to  be  privileged ;  but  the  same  remark  applies  to  that  case. 
Lord  Lyndhubst,  C.  B.  there  referred  to  GUman  v.  Elton  (4),  and 
said  that  "  the  principle  which  applies  to  the  case  of  an  ordinary 
factor,  applies  equally  to  the  case  of  an  auctioneer."  Baitley,  B. 
expressed  himself  to  nearly  the  same  effect. 

(WioHTMAN,  J. :  Do  not  the  same  observations  apply  to  the 
business  of  a  commission  agent  for  the  sale  of  carriages  ?) 

A  factor,  or  an  auctioneer,  is  known  to  have  goods  of  other  persons 
on  his  hands  for  sale  :  but  the  law  does  not  know  that  in  the  case 
of  a  commission  agent ;  and  the  replication  here  does  not  state  it. 

(WioHTMAN,  J. :  An  auctioneer  very  often  has  not  the  goods  for 
Bale  on  his  premises.) 

(1)  46  K.  R.  435  (1  M.  &  W.  633;  the  judgment  of  Bulleb,  J.,  in  QorUm 
a.  C.  Tyr.  &  Gx.  1086).  Judgment  v.  Falkner,  2  E.  R.  463  (4  T.  R.  568). 
affirmed  in  Exch.  Ch.,  Muspratt  t.  Also  Otsboum  y.  Hurst,  1  Salk.  249, 
Ortgory,  46  R.  R.  460  (3  M.  &  W.  677).  where  the  Court  uses  nearly  the  same 
See  QiUon  t.  Irea<m,  61  R.  R.  138  (3  words. 

Q.  B.  39).  (4)  23  R  R.  567  (3  Brod.  &  B.  75). 

(2)  56  R.  R.  757  (7  M.  &  W.  450).  (5)  38  R.  R.  624  (1  Or.  &  M.  380  ; 

(3)  2  R.  R.  466  (Willes,  512,  514).  S.  C.  3  Tyr.  326). 
See  8,  C.y  as  Simpson  y.  Harcouri,  in 


J:^ 
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FiwDOH      If  he  has  them  there,  *the  public  know  that  they  are  on  the  premises 
m*Laben.     for  sale. 

[  •896  ] 

(WiGHTMAN,  J. :  It  is  the  same  when  they  see  a  carriage  in  the 
rooms  of  a  commission  agent.) 

Unless  it  is  the  known  usage  of  the  trade  that  goods  should  be  on 
the  premises  for  the  purpose  of  sale,  they  are  not  privileged.  The 
averments  here  do  not  furnish  any  thing  equivalent  to  the  allegation 
of  such  knowledge.     *    *     * 

Hogging,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

I  think  this  comes  within  the  principle  of  the  auctioneer's  case. 

[  897  ]       Pattbson,  J. : 

The  principle  of  exemption  has  been  applied  to  different  cases 
from  time  to  time,  according  to  the  existing  state  of  trade.  This  is 
observed  in  the  judgment  of  Bayley,  B.  in  Adams  v.  Grane  (i). 
And,  here,  the  purpose  for  which  the  goods  are  stated  to  have 
been  placed  with  the  commission  agent  brings  the  case  within  the 
exemption. 

WiGHTMAN,  J.  (2)  : 

It  is  distinctly  stated  here  that  the  plaintiff  sent  the  cab  to  Bailey 

in  order  that  he  might  expose  for  sale  and  sell  the  same  in  the  way 

of  his  said  business  for  commission  and  reward,  and  that  Bailey 

had  and  received  the  same  upon  his  premises  for  that  purpose,  and 

the  same  remained  thereon  to  be  managed,  dealt  with,  sold  and 

exposed  for  sale  as  aforesaid  by  Bailey  in  the  way  of  his  said  trade 

and  business,  that  is,  of  a  commission  agent.     The  case  comes 

directly  within  that  of  the  auctioneer. 

Judgment  for  plaintiff". 

1845.  DUNCAN   V.   LOUCH. 

^^'  (6  Q.  B.  904—916;  S.  C.  14  L.  J.  Q.  B.  185;  9  Jut.  346.) 

[  ^^*  ]  Case  for  obstructiDg  a  right  of  way  between  two  specified  termini  over  a 

close  called  the  Terrace  Walk.  The  way  was  claimed  as  appurtenant  to  a 
messuage,  in  general  terms,  without  reference  to  any  obligation  to  repair. 
On  the  trial  of  an  issue  joined  on  a  traverse  of  the  right  of  way,  the  easement 

(1)  38  E.  R  624  (1  Cr.  &  M.  380;  (2)  Coleridge.  J.  had  left  the  Court. 

8.  a  3  Tyr.  326). 
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proved  was  a  right  to  pass  forwards  and  backwards  over  every  part  of       Duncan 
the  close,  and  not  merely  between  the  termini  specified  in  the  declaration ;  r. 

and  it  was  shown  that  the  easement  was  enjoyed  under  a  grant  thereof  to        JiOUCK, 
D.,  his  heirs,  tenants  and  assigns,  and  to  certain  other  persons,  ''he,  they 
and  every  of  them,  from  time  to  time,  contributing  and  paying  a  rateable 
share  and  proportion  towards  repairing  and  amending  the  Terrace  Walk.*' 

Held  no  variance,  the  easement  proved  being  only  larger  than  the  easement 
alleged,  and  not  different  in  kind. 

Held,  also,  that  the  obligation  to  repair  was  not  in  the  nature  of  a 
condition  precedent,  and  need  not  be  alleged  in  the  declaration. 

The  easement  was  granted  in  1675 ;  there  was  evidence  that,  for  ten 
years  next  before  the  commencement  of  the  action,  part  of  the  way  claimed 
had  become  public. 

Held  not  necessary  to  state  in  the  declaration  that  such  part  had  become 
public. 

Case.     The  first  count  stated  that  plaintiff,  before  &c.,  was,  and 
still  is,  lawfully  possessed  of  a  certain  messuage,  &c.,  and  by  reason 
thereof,  during  all  the  time  aforesaid,  ought  to  have  had,  and  still 
of  right  ought  to  have,  a  certain  way  from  and  out  of  the  said 
messuage,  &c.,  unto,  into,  through  and  over  a  certain  street,  &c., 
called  Buckingham  Street,  and  from  and  out  of  the  said  street, 
through  a  certain  iron  gate  there,  unto,  into,  through,  over  and 
along  a  certain  close,  situate,  &c.,  called  Terrace  Walk,  and  from 
and  out  of  the  said  last  mentioned  close  unto  and  into  a  certain 
erection  or  building  called  the  Water  Gate,  and  so  back  again,  from 
and  out  of  the  last  mentioned  erection,  &c.,  unto  and  into  the  said 
close  called  the  TerraQe  Walk  as  aforesaid ;  and  from  and  out  of  the 
said  last  mentioned  close,  through  the  said  iron  gate,  unto,  into, 
through  and  over  the  said  street  called  Buckingham  Street  as 
aforesaid,  unto  and  into  the  said  messuage,  so  in  the  possession  of 
plaintiff,  to  go,  return,  pass  and  repass  on  foot,  at  all  reasonable 
times  of  the  day,  at  his  free  will  and  pleasure,  as  to  the  said 
messuage,  i&c,  appertaining :  yet  defendant,  well  knowing  &c.,  but 
wrongfully  contriving  &c.,  whilst  plaintiff  was  so  possessed,  &c.,  to 
*wit  on  &c.  and  divers  other  days  &c.,  and  at  all  reasonable  times       [  *905  j 
of  the  day,  wrongfully,  &c.,  caused  and  procured  the  said  iron  gate, 
to  be  locked,  chained  and  fastened,  and  kept  and  continued  &c.,  to 
wit  from  thence  hitherto,  and  put  up  rails,  &c.,  and  kept  and 
continued  &c.  ;•  and  thereby  during  all  the  time  aforesaid  the  said 
way  was  and  still  is  greatly  obstructed ;  and  plaintiff  by  means 
thereof  could  not,  during  the  time  aforesaid  t&c,  nor  can  he  now, 
have  or  enjoy  his  said  way  as  he  of  right  ought  to  have  done,  &c. 

The  second  count  claimed  the  same  right  of  way  as  in  the  first 
count,  with  the  addition  of  a  right  ol  going  through  the  Water  Gate 
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DuNOAx      into  and  upon  a  certain  public  and  navigable  river  there,  to  wit  the 
LouoH.       Biver  Thames,  and  back  again. 

The  third  count  claimed  a  similar  right  of  way  as  in  the  first 
count,  unto  and  into  the  western  portion  of  the  Water  Gate. 

Fourth  count.  That  plaintiff,  before  and  at  the  time  &c.,  was 
&c.,  and  still  is,  possessed  of  another  messuage  &c. ;  and  by  reason 
thereof  plaintiff,  during  &c.,  ought  to  have  had  and  still  of  right 
ought  to  have  the  free  liberty,  &c.,  for  him,  his  heirs,  tenants  or 
assigns,  with  others  the  inhabitants  of  certain  premises  called  the 
York  House  and  the  grounds  thereof,  of  passing  and  repassing  on 
foot,  at  all  reasonable  times  of  the  day,  from  and  out  of  the  last 
mentioned  messuage  &c.,  unto  and  into  Buckingham  Street,  and 
from  and  out  of  the  last  mentioned  street  unto  and  into  a  certain 
close  called  the  Tarris  Walke,  and  of  walking  there,  and  of  passing 
and  repassing  into  and  upon  a  certain  erection,  &c.,  called  the 
Water  Gate,  next  the  river  of  Thames,  at  his  and  their  free  will  and 
[  *906  ]  pleasure,  as  to  the  said  last  ^mentioned  messuage,  &c.  appertaining ; 
yet  defendant,  &c.,  on  &c.,  wrongfully  placed,  &c.,  posts,  itc, 
before  and  at  the  entrance  of  the  Water  Gate,  and  thereby 
prevented  plaintiff  from  entering  the  same,  and  kept  and 
continued  &c. 

Fifth,  sixth  and  seventh  counts.  The  fifth  and  seventh  were 
similar  to  the  first  and  third,  but  claimed  the  right  of  way  from  the 
messuage  on  to  the  Terrace  Walk,  without  mentioning  Buckingham 
Street :  the  sixth  count  was  the  same  as  the  seventh,  except  that  it 
claimed  the  right  with  respect  to  the  eastern,  instead  of  the  western, 
portion  of  the  Water  Gate. 

First  plea,  to  all  but  the  third  and  sixth  counts,  Not  guilty. 
Issue  thereon  (i). 

Second  plea,  to  the  first  count,  traversing  the  right  of  way  claimed 
in  that  count.    Issue  thereon. 

Third  plea,  to  the  first  count,  that  plaintiff  was  not  possessed  of 
the  messuage.    Issue  thereon. 

Fourth  plea,  to  the  second  count,  traversing  the  right  of  way 
claimed  in  that  count    Issue  thereon. 

Fifth  plea,  to  the  second  count,  that  plaintiff  was  not  possessed 
of  the  messuage.    Issue  thereon. 

.  Sixth  plea,  to  the  fourth  count,  traversing  the  liberty  in  that 
count  alleged.    Issue  thereon. 

(1)  The  issues  on  the  first,  third,  pleas  were  not  material,  those  pleas 
fifth,  seventh,  eighth,  tenth  and  twelfth      being  abandoned  at  the  trial. 
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Seventh  plea,  to  the  fourth  count,  as  to  the  placing  one  of  the      Dumcak 
gates  before  the  Water  Gate :  that  the  grievances  were  committed       lough. 
after  the  passing  of  an  Act,  29  Geo.  II.  c.  90,  "to  enable  the 
proprietors  and  inhabitants  of  houses  in  York  Buildings,"  &c.,  "  to 
make  and  levy  a  rate  on  themselves,  sufficient  to  answer  the  expense 
of  rebuilding  or  repairing  of  the  Terrace  Walk  and  Water  *Gate,"       [  •w?  ] 
&«.,  "  and  for  keeping  the  same  in  repair  for  the  future :  "  that  a 
committee  (appointed  as  was  stated  in  the  plea)  of  inhabitants,  &c., 
being  trustees  for  executing  the  Act,  set  up  the  gate  to  prevent 
nuisances  &c.:    and  that  an  officer  called  the  terrace  keeper, 
appointed  by  the  trustees,  always  had  a  key  of  the  gate  for  the  use 
of  plaintiff,  &c.,  as  often  as  he  or  they  have  had  occasion  to  pass, 
&c.,  and    hath   always    unlocked,  &c.,  as    often    as    requested. 
Verification.    Replication,  traversing  the  nomination  and  appoint- 
ment of  the  trustees.    Issue  thereon. 

Eighth  plea,  to  the  fourth  count,  that  plaintiff  was  not  possessed 
of  the  messuage.    Issue  thereon. 

Ninth  and  tenth  pleas,  to  the  fifth  count,  and  eleventh  and 
twelfth  pleas,  to  the  seventh  count,  respectively  traversing  the  right 
of  way  and  the  plaintiff's  possession  of  the  messuage  &c.  in  those 
counts  respectively  mentioned.    Issues  thereon  (i). 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  sittings  after 
Hilary  Term,  1844,  it  appeared  that  the  plaintiff  was  the  owner  of 
the  house  No.  15,  Buckingham  Street,  Adelphi,  abutting  upon  the 
Terrace  Walk,  and  that  he  claimed  the  right  of  way  set  out  in  the 
declaration  as  appurtenant  to  the  house,  which  he  purchased  in 
1886.  He  proved  a  user  of  the  way  claimed  ever  since  that  time ; 
he  also  proved  that  he  was  the  representative,  in  respect  of  the  said 
house,  of  one  Philip  Doughty,  and  put  in  a  grant,  dated  March,  1675, 
containing  the  following  words :  ''  Together  with  the  free  liberty, 
use,  benefit  and  privilege,  for  him  the  said  Philip  Doughty,  his 
heirs,  tenants  or  assigns,  with  "i^other  the  inhabitants  of  York  House  [  *908  ] 
and  grounds,  of  the  Tarris  Walke  of  the  Water  Gate  next  the 
river  of  Thames,  he,  they  and  every  of  them,  from  time  to  time, 
contributing  and  paying  a  rateable  share  and  proportion  towards 
repairing  and  amending  the  same,  with  others  who  shall  have  the 
benefit  thereof,"  &c.  It  was  not  shown  that  the  plaintiff  had  ever 
been  called  on  to  contribute  towards  the  repairs,  or  that  any  repairs 
had  been  required.     In  1675,  Buckingham  Street  was  not  built. 

(1)  There  was  a  thii-teenth  plea,  to  issue  thereon,  uot  material  here,  on 
the  third  and  aixth  oouuts,   and  an      whioh  the  defendant  had  a  verdict. 

88—3 
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Duncan      The  property  in  the  Terrace  Walk  was,  by  stat.  29  Geo.  11.  c.  90, 
LouGu.       vested  in  trustees  for  the  purpose  of  raising  a  fund  for  keeping  it  in 
repair.    No  evidence  was  given  in  support  of  the  seventh  plea.     It 
appeared  that  Buckingham  Street  had,  for  the  last  ten  years,  been 
used  as  a  public  highway ;  but  there  was  no  evidence  of  its  having 
been  so  used  at   any  earlier  period.     It  was    argued,  for  the 
defendant,  that  the  right  of  way  claimed  by  the  plaintijQf  in  the  first, 
second  and  fourth  counts  was  merged  in  the  public  way  across 
Buckingham  Street,  and  that  those  counts  were  therefore  not 
supported.    The  learned  Judge  was  of  that  opinion,  and  directed  a 
verdict  for  the  defendant  upon  the  issues  on  the  second,  fourth  and 
sixth  pleas,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
thereon.    It  was  also  objected  that  the  right  proved  was  not  a  right 
of  way,  but  a  right  to  use  the  walk  for  pleasure  only,  and  was 
therefore  improperly  stated  in  the  declaration ;  and,  further,  that 
the  grant  was  conditional  only  upon  the  grantee's  contributing  to 
the  repairs,  and  therefore  that  the  plaintiff  ought  in  his  declaration 
to  have  averred  performance  of  the  condition.    The  learned  Judge 
overruled  these  objections,  but  reserved  leave  to  the  defendant  to 
move  to  enter  a  verdict  upon  the  issues  raised  upon  the  ninth  and 
eleventh  pleas,  on  which,  and  also  on  the  issues  raised  on  the  first, 
[  *909  ]      *third,  fifth,  seventh,  eighth,  tenth  and  twelfth  pleas,  the  verdict 
was  for  the  plaintiff. 

In  Easter  Term,  1844,  Piatt  obtained  a  rule  to  show  cause  why 
the  verdict  on  the  issues  raised  upon  the  fifth  and  seventh  counts 
should  not  be  entered  for  the  defendant ;  and  Sir  W.  W.  FoUett, 
Solicitor-General,  obtained  a  rule  to  show  cause  why  the  verdict  on 
the  issues  raised  on  the  first,  second  and  fourth  counts  should  not 
be  entered  for  the  plaintiff. 

Ogle  now  showed  cause  against  the  defendant's  rule : 

The  grantee  of  a  right  of  way,  granted  on  condition  that  he  keeps 
the  way  in  repair,  is  not,  in  pleading  the  right  of  way  against  a 
wrong  doer  or  mere  stranger,  bound  to  show  the  condition,  but  may 
claim  the  right  generally :  and  it  appears  from  1  Chit.  Pleading, 
895  (])  that  he  may  do  so  even  in  declaring  agains  the  owner  of 
the  soil.  In  practice  the  grantee  never  does  set  out  such  a 
condition  in  declaring  against  a  stranger,  though  the  obligation 
of  keeping  the  way  in  repair,  in  the  absence  of  express  provision 
for  repair,  falls  upon  the  grantee  and  not  upon  the  grantor  ;  as  it 

(1)  Tth  ed.  1844. 
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is  said  in  Pom/ret  v.  Ricroft  (i) :  "  As  in  the  case  where  I  grant  a  Duncan 
way  over  my  land,  I  shall  not  be  bound  to  repair  it,  but  if  I  ix)uch. 
voluntarily  stop  it,  an  action  lies  against  me  for  the  misfeasance." 
And  Mr.  Serjt.  Williams,  in  note  (3)  on  this  passage  (2),  after 
observing  that  the  principle  is  recognized  in  Taylor  v.  Whitehead  (3), 
proceeds,  ''  For  by  the  common  law  he  who  has  the  use  of  a  thing, 
as  in  this  case  the  grantee  of  a  way,  ought  to  repair  it." 

(CoLERiDOB,  J. :  That  is  not  a  condition  incident  by  law  to  the 
grant  of  a  right  of  way ;  it  is  not  even  an  obligation  to  which 
the  ^grantee  is  subject :  it  is  no  more  than  this,  that,  if  he  wants       [  *9io  ] 
the  way  to  be  repaired,  he  must  repair  it  himself.) 

*  *  The  defendant  also  contends  that  this  is  not  a  right  of  way 
at  all,  but  a  mere  privilege  for  the  plaintiff,  like  the  other  tenants,  to 
walk  on  the  terrace,  contributing  also,  like  them,  to  the  repairs. 
What  is  the  easement  granted  by  the  deed  but  a  right  of  way  ? 
How  otherwise  could  it  be  described  in  pleading?  Besides,  the 
evidence  of  user  is  such  as  entitles  the  plaintiff  to  a  verdict 
independently  of  the  deed. 

Peacock^  contrh: 

If  this  be  a  right  of  way,  it  is  a  right  only  of  using  the  way  for 
the  purpose  of  passing  from  terminus  to  terminus,  and  not  of 
walking  for  pleasure  between  the  intermediate  points.  But  the 
right  is  in  fact  one  of  a  kind  altogether  different.  It  is  like  the 
privilege  which  the  builder  of  a  square,  who  reserves  the  centre  for 
a  garden  common  to  all  the  houses,  grants  to  the  owners  and 
tenants  of  the  houses  of  walking  about  the  garden,  on  condition  of 
keeping  it  in  order. 

(CoLEBiDOB,  J. :  The  allegation  may  be  smaller  than  the  proof. 
Has  not  the  inhabitant  of  the  square  a  right  to  cross  the  square, 
included  in  his  right  to  walk  about  the  square?) 

If  that  be  so,  each  inhabitant  is  entitled  to  repair  the  terrace  walk : 
Pom/ret  v.  *Ricroft  (4).  [  ♦gn  ] 

(GoLERiDOB,  J. :  He  would,  but  for  the  stipulations  in  the  local 
Act,  vesting  both  the  property  and  the  right  to  repair  in  trustees.) 

(t)  1  Saund.  322.  (3)  2  Doug.  745,  748. 

(2)  1  Wms.  Saund.  322  c,  6th  ed.  (4)  1  Saund.  321. 
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DuvcAK      The  privilege  actually  vested  in  the  plaintiff,  according  to  his  case, 
T^oucH        ^^^^  ^^^  extend  to  such  a  right  of  way  as  he  has  claimed :  it  is  a 
right  of  a  different  kind.     One  who  has  a  right  of  way  over  my 
land  to  close  A.  may  not  use  it  as  a  way  to  close  B. 

(Lord  Denhan,  Gh.  J. :  The  right  as  pleaded  is  unlimited,  to 
walk,  pass  and  repass  at  his  and  their  free  will  and  pleasure ;  there 
is  nothing  said  about  the  particular  occasions  of  walking:  that 
is  an  exact  description  of  the  use  which  parties  make  of  such 
a  terrace. 

WiGHTMAN,  J. :  Does  it  not  come  to  this,  that  he  has  a  right  of 
way  over  every  part  of  the  land  in  question?  (i).) 

Secondly,  the  grant  of  the  right  was  conditional,  and  the  condition 
ought  to  have  been  set  forth  in  the  declaration ;  the  defendants 
might  then  have  pleaded  non-performance.  Thus,  in  covenant 
against  a  lessee  for  not  repairing,  under  a  covenant  by  him  to 
repair,  the  lessor  allowing  and  assigning  him  timber  for  the 
repairs,  the  lessor  must  aver  in  his  declaration  that  he  was 
ready  to  allow  and  assign  him  timber  sufficient  for  the  purpose : 
Thomas  v.  CadwaUader(2).  The  distinction  taken  in  that  case 
between  mutual  covenants  and  conditional  grants  is  considered 
in  Piatt  on  Covenants,  Part  I.  ch.  2,  sect.  v.  (8).  It  is  there  said, 
p.  75,  ''  Further,  if  a  lessee  for  years  covenants  to  repair,  provided 
always,  and  it  is  agreed  that  the  lessor  shall  find  great  timber,  &c.; 
this  makes  a  covenant  on  the  part  of  the  lessor  to  find  great 
[  *M2  ]  timber,  by  the  word  *  agreed ' ;  and  it  will  not  be  a  qualification  *of 
the  covenant  of  the  lessee.  But  if  the  lessee  covenants  to  repair, 
provided  always  that  the  lessor  shall  find  great  timber,  without  the 
word  '  agreed,'  this  proviso  shall  not  make  any  covenant  on  the 
part  of  the  lessor,  but  it  shall  be  only  a  qualification  of  the  covenant 
of  the  lessee."  Here  there  is  not  the  word  "agreed,"  nor  any 
other  word  of  covenant,  so  that,  if  this  is  not  a  condition,  the 
trustees  have  no  means  of  compelling  the  plaintiff  to  contribute 
to  the  repairs. 

(Patteson,  J. :  Do  you  say  he  ought  to  have  averred  that  he  was 
always  ready  and  willing  to  contribute  ? ) 

(1)  See  Elwood  y.  Bullock^  ante^  (3)  See  also  the  cases  collected  at 
pp.  429,  447.  p.  ^1,  of  the  Bame  work, 

(2)  WiUes,  496. 
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MAN,  J. :  Why  should  it  not  run  with  the  land  and  the 

:l?) 

liiutor  could  not  have  sued  for  non-repair ;  and  the  trustees, 
'  are   strangers   to    the  deed,  have   no   means   of   enforcing 
itributions  but  by  excluding  the  party  till  he  contributes. 

Lord  Denhan,  Gh.  J. : 

I  think  there  is  no  doubt  in  this  case.     Taking  the  right,  as 

Mr.  Peacock  suggests,  to  be  like  the  right  of  the  inhabitants  of  a 

square  to  walk  in  the  square  for  their  pleasure,  they  paying  the 

necessary  rates  for  keeping  it  in  order,  I  cannot  doubt  that,  if 

a  stranger  were  to  put  a  padlock  on  the  gate  and  exclude  one  of 

the  inhabitants,  he  might  complain   of  the  obstruction,  and  a 

(1)  See   Lovelace  v.   Beynolds,   Gro..  lE^liz.  546,  563;   Paddock  v.   Forrester ^ 
QO  B.  'Si,  634  (3  Man.  &  G.  903). 
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DuNCAK      The  privilege  actually  vested  in  the  plaintiff,  according  to  his  case, 
T.OTTCH        <loe6  not  extend  to  such  a  right  of  way  as  he  has  claimed :  it  is  a 
right  of  a  different  kind.     One  who  has  a  right  of  way  over  my 
land  to  close  A.  may  not  use  it  as  a  way  to  close  B. 

(Lord  Denman,  Gh.  J. :  The  right  as  pleaded  is  unlimited,  to 
walk,  pass  and  repass  at  his  and  their  free  will  and  pleasure ;  there 
is  nothing  said  about  the  particular  occasions  of  walking:  that 
is  an  exact  description  of  the  use  which  parties  make  of  such 
a  terrace. 

WiGHTMAN,  J. :  Does  it  not  come  to  this,  that  he  has  a  right  of 
way  over  every  part  of  the  land  in  question  ?  (i).) 

Secondly,  the  grant  of  the  right  was  conditional,  and  the  condition 
ought  to  have  been  set  forth  in  the  declaration ;  the  defendants 
might  then  have  pleaded  non-performance.  Thus,  in  covenant 
against  a  lessee  for  not  repairing,  under  a  covenant  by  him  to 
repair,  the  lessor  allowing  and  assigning  him  timber  for  the 
repairs,  the  lessor  must  aver  in  his  declaration  that  he  was 
ready  to  allow  and  assign  him  timber  sufficient  for  the  purpose : 
Thomas  v.  CadwaUader(2).  The  distinction  taken  in  that  case 
between  mutual  covenants  and  conditional  grants  is  considered 
in  Piatt  on  Covenants,  Part  I.  ch.  2,  sect.  v.  (8).  It  is  there  said, 
p.  75,  "  Further,  if  a  lessee  for  years  covenants  to  repair,  provided 
always,  and  it  is  agreed  that  the  lessor  shall  find  great  timber,  &c. ; 
this  makes  a  covenant  on  the  part  of  the  lessor  to  find  great 
[  *'^i'^  ]  timber,  by  the  word  *  agreed ' ;  and  it  will  not  be  a  qualification  *of 
the  covenant  of  the  lessee.  But  if  the  lessee  covenants  to  repair, 
provided  always  that  the  lessor  shall  find  great  timber,  without  the 
word  '  agreed,'  this  proviso  shall  not  make  any  covenant  on  the 
part  of  the  lessor,  but  it  shall  be  only  a  qualification  of  the  covenant 
of  the  lessee."  Here  there  is  not  the  word  ''agreed,"  nor  any 
other  word  of  covenant,  so  that,  if  this  is  not  a  condition,  the 
trustees  have  no  means  of  compelling  the  plaintiff  to  contribute 
to  the  repairs. 

(Patteson,  J. :  Do  you  say  he  ought  to  have  averred  that  he  was 
always  ready  and  willing  to  contribute  ?) 

(1)  See  Elwood  v.  Bullock^  ante,  (3)  See  also  the  casee  collected  at 
pp.  429,  447.  p.  37,  of  the  Bame  work, 

(2)  WiUes,  496. 
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Perhaps  he  ought ;  at  all  events  he  ought  to  have  pleaded  the  right  Duncan 
as  belonging  to  himself  and  the  other  inhabitants,  he  and  they  louch. 
contributing  to  the  repairs. 

(CoLBRiDOB,  J. :  That  raises  the  question  whether  this,  if  a 
condition,  was  a  condition  precedent:  if  it  was,  the  declaration 
must  show  performance  or  excuse  non-performance.  Suppose  the 
defendant  to  traverse  the  allegation  of  performance,  would  not 
such  an  issue  be  immaterial,  as  between  the  grantee  and  a 
stranger? 

Fattbs(5n,  J. :  This  is  very  different  from  a  right  of  way  with  a 
qualification  that  the  party  shall  pay  a  penny  every  time  he  uses 
the  way :  there  he  may  not  use  the  way  till  he  pays  the  penny  (i). 
Here  he  can  have  to  contribute  to  repairs  only  when  repairs  are 
necessary ;  in  the  mean  time  he  has  a  right  to  use  the  way  without 
paying  any  thing.    This,  therefore,  is  a  condition  subsequent.) 

The  trustees  would  have  no  means  of  enforcing  contributions. 

(WiGHTMAN,  J.:  There  is  the  word  "paying;  "  would  not  that 
raise  a  covenant  in  law  ? ) 

It  is  said  in  Piatt  on  Covenants,  p.  87,  Part  I.  ch.  2,  sect,  ii.,  that 

an  action  will  not  lie  where  there  is   *a  proviso  only,  and  no      [  *913  ] 

express  covenant.    Here  there  is  no  covenant  that  would  run  with 

the  land. 

(WiOHTHAN,  J. :  Why  should  it  not  run  with  the  land  and  the 
easement  ? ) 

The  grantor  could  not  have  sued  for  non-repair ;  and  the  trustees, 
who  are  strangers  to  the  deed,  have  no  means  of  enforcing 
contributions  but  by  excluding  the  party  till  he  contributes. 

Lord  Denman,  Gh.  J. : 

I  think  there  is  no  doubt  in  this  case.  Taking  the  right,  as 
Mr.  Peacock  suggests,  to  be  like  the  right  of  the  inhabitants  of  a 
square  to  walk  in  the  square  for  their  pleasure,  they  paying  the 
necessary  rates  for  keeping  it  in  order,  I  cannot  doubt  that,  if 
a  stranger  were  to  put  a  padlock  on  the  gate  and  exclude  one  of 
the  inhabitants,  he  might  complain  of  the  obstruction,  and  a 

(1)  See  Lovelace  v.  Eeynolds,  Gro^  £liz,  546,  563;  Paddock  v.  Forre$ter^ 
QO  ^,  m,  634  (3  Man.  &  G.  903). 


_S. 
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DuNCAK      The  privilege  actually  vested  in  the  plaintiff,  according  to  his  case, 
T.OUCH        ^^^^  ^^^  extend  to  such  a  right  of  way  as  he  has  claimed :  it  is  a 
right  of  a  different  kind.     One  who  has  a  right  of  way  over  my 
land  to  close  A.  may  not  use  it  as  a  way  to  close  B. 

(Lord  Denman,  Gh.  J. :  The  right  as  pleaded  is  unlimited,  to 
walk,  pass  and  repass  at  his  and  their  free  will  and  pleasure ;  there 
is  nothing  said  about  the  particular  occasions  of  walking:  that 
is  an  exact  description  of  the  use  which  parties  make  of  such 
a  terrace. 

WiGHTMAN,  J. :  Does  it  not  come  to  this,  that  he  has  a  right  of 
way  over  every  part  of  the  land  in  question  ?  (i).) 

Secondly,  the  grant  of  the  right  was  conditional,  and  the  condition 
ought  to  have  been  set  forth  in  the  declaration ;  the  defendants 
might  then  have  pleaded  non-performance.  Thus,  in  covenant 
against  a  lessee  for  not  repairing,  under  a  covenant  by  him  to 
repair,  the  lessor  allowing  and  assigning  him  timber  for  the 
repairs,  the  lessor  must  aver  in  his  declaration  that  he  was 
ready  to  allow  and  assign  him  timber  sufficient  for  the  purpose : 
Thomas  v.  CadwaUader  {2).  The  distinction  taken  in  that  case 
between  mutual  covenants  and  conditional  grants  is  considered 
in  Piatt  on  Covenants,  Part  I.  ch.  2,  sect.  v.  (8).  It  is  there  said, 
p.  75,  ''  Further,  if  a  lessee  for  years  covenants  to  repair,  provided 
always,  and  it  is  agreed  that  the  lessor  shall  find  great  timber,  &c. ; 
this  makes  a  covenant  on  the  part  of  the  lessor  to  find  great 
r  ♦'Ji2  ]  timber,  by  the  word  *  agreed ' ;  and  it  will  not  be  a  qualification  *of 
the  covenant  of  the  lessee.  But  if  the  lessee  covenants  to  repair, 
provided  always  that  the  lessor  shall  find  great  timber,  without  the 
word  *  agreed,'  this  proviso  shall  not  make  any  covenant  on  the 
part  of  the  lessor,  but  it  shall  be  only  a  qualification  of  the  covenant 
of  the  lessee."  Here  there  is  not  the  word  ''agreed,"  nor  any 
other  word  of  covenant,  so  that,  if  this  is  not  a  condition,  the 
trustees  have  no  means  of  compelling  the  plaintiff  to  contribute 
to  the  repairs. 

(Patteson,  J. :  Do  you  say  he  ought  to  have  averred  that  he  was 
always  ready  and  willing  to  contribute  ? ) 

(1)  See  Elwood  y.  Bullock^  ante^  (3)  See  also  the  cases  collected  at 
pp.  429,  447.  p.  37,  of  the  same  work, 

(2)  WiUes,  496. 
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Perhaps  he  ought ;  at  all  events  he  ought  to  have  pleaded  the  right  Duncan 
as  belonging  to  himself  and  the  other  inhabitants,  he  and  they  louch. 
contributing  to  the  repairs. 

(CoLBRiDOB,  J. :  That  raises  the  question  whether  this,  if  a 
condition,  was  a  condition  precedent:  if  it  was,  the  declaration 
must  show  performance  or  excuse  non-performance.  Suppose  the 
defendant  to  traverse  the  allegation  of  performance,  would  not 
such  an  issue  be  immaterial,  as  between  the  grantee  and  a 
stranger? 

Fattbs6n,  J. :  This  is  very  different  from  a  right  of  way  with  a 
qualification  that  the  party  shall  pay  a  penny  every  time  he  uses 
the  way :  there  he  may  not  use  the  way  till  he  pays  the  penny  (i). 
Here  he  can  have  to  contribute  to  repairs  only  when  repairs  are 
necessary ;  in  the  mean  time  he  has  a  right  to  use  the  way  without 
paying  any  thing.    This,  therefore,  is  a  condition  subsequent.) 

The  trustees  would  have  no  means  of  enforcing  contributions. 

(WiGHTMAN,  J. :  There  is  the  word  "  paying ;  "  would  not  that 
raise  a  covenant  in  law  ? ) 

It  is  said  in  Piatt  on  Covenants,  p.  87,  Fart  I.  ch.  2,  sect,  ii.,  that 

an  action  will  not  lie  where  there  is  *a  proviso  only,  and  no      [  *913  ] 

express  covenant.    Here  there  is  no  covenant  that  would  run  with 

the  land. 

(WiOHTHAN,  J. :  Why  should  it  not  run  with  the  land  and  the 
easement  ? ) 

The  grantor  could  not  have  sued  for  non-repair ;  and  the  trustees, 
who  are  strangers  to  the  deed,  have  no  means  of  enforcing 
contributions  but  by  excluding  the  party  till  he  contributes. 

Lord  Denman,  Gh.  J. : 

I  think  there  is  no  doubt  in  this  case.  Taking  the  right,  as 
Mr.  Peacock  suggests,  to  be  like  the  right  of  the  inhabitants  of  a 
square  to  walk  in  the  square  for  their  pleasure,  they  paying  the 
necessary  rates  for  keeping  it  in  order,  I  cannot  doubt  that,  if 
a  stranger  were  to  put  a  padlock  on  the  gate  and  exclude  one  of 
the  inhabitants,  he  might  complain   of  the  obstruction,  and  a 

(1)  See  Lovelace  y.  Eeynolds,  Gro.  £liz,  546,  563;  Paddock  v.  Forre$ter^ 
QO  B.  'Si.  634  (3  Man.  &  G.  903). 
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DuNCAH      The  privilege  actually  vested  in  the  plaintiff,  according  to  his  case, 
T.OUCH        <1^8  not  extend  to  such  a  right  of  way  as  he  has  claimed :  it  is  a 
right  of  a  different  kind.     One  who  has  a  right  of  way  over  my 
land  to  close  A.  may  not  use  it  as  a  way  to  close  B. 

(Lord  Denman,  Gh.  J. :  The  right  as  pleaded  is  unlimited,  to 
walk,  pass  and  repass  at  his  and  their  free  will  and  pleasure ;  there 
is  nothing  said  about  the  particular  occasions  of  walking:  that 
is  an  exact  description  of  the  use  which  parties  make  of  such 
a  terrace. 

WiGHTMAN,  J. :  Does  it  not  come  to  this,  that  he  has  a  right  of 
way  over  every  part  of  the  land  in  question  ?  (i).) 

Secondly,  the  grant  of  the  right  was  conditional,  and  the  condition 
ought  to  have  been  set  forth  in  the  declaration ;  the  defendants 
might  then  have  pleaded  non-performance.  Thus,  in  covenant 
against  a  lessee  for  not  repairing,  under  a  covenant  by  him  to 
repair,  the  lessor  allowing  and  assigning  him  timber  for  the 
repairs,  the  lessor  must  aver  in  his  declaration  that  be  was 
ready  to  allow  and  assign  him  timber  sufficient  for  the  purpose : 
Thomas  v.  CadwaUader{2).  The  distinction  taken  in  that  case 
between  mutual  covenants  and  conditional  grants  is  considered 
in  Piatt  on  Covenants,  Part  I.  ch.  2,  sect.  v.  (8).  It  is  there  said, 
p.  75,  "  Further,  if  a  lessee  for  years  covenants  to  repair,  provided 
always,  and  it  is  agreed  that  the  lessor  shall  find  great  timber,  &c. ; 
this  makes  a  covenant  on  the  part  of  the  lessor  to  find  great 
[  *'^12  ]  timber,  by  the  word  '  agreed ' ;  and  it  will  not  be  a  qualification  *of 
the  covenant  of  the  lessee.  But  if  the  lessee  covenants  to  repair, 
provided  always  that  the  lessor  shall  find  great  timber,  without  the 
word  '  agreed,'  this  proviso  shall  not  make  any  covenant  on  the 
part  of  the  lessor,  but  it  shall  be  only  a  qualification  of  the  covenant 
of  the  lessee."  Here  there  is  not  the  word  "  agreed,"  nor  any 
other  word  of  covenant,  so  that,  if  this  is  not  a  condition,  the 
trustees  have  no  means  of  compelling  the  plaintiff  to  contribute 
to  the  repairs. 

(Patteson,  J. :  Do  you  say  he  ought  to  have  averred  that  he  was 
always  ready  and  willing  to  contribute  ? ) 

(1)  See  Elwood  y.  Bullock^  ante,  (3)  See  also  the  cases  collected  at 
pp.  429,  447.  p.  37,  of  the  same  work, 

(2)  WUles,  496. 
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Perhaps  he  onght ;  at  all  events  he  ought  to  have  pleaded  the  right  Ddkcan 
as  belonging  to  himself  and  the  other  inhabitants,  he  and  they  louoh. 
contribating  to  the  repairs. 

(Coleridge,  J. :  That  raises  the  question  whether  this,  if  a 
condition,  was  a  condition  precedent:  if  it  was,  the  declaration 
must  show  performance  or  excuse  non-performance.  Suppose  the 
defendant  to  traverse  the  allegation  of  performance,  would  not 
such  an  issue  be  immaterial,  as  between  the  grantee  and  a 
stranger  ? 

PATTBsdN,  J. :  This  is  very  different  from  a  right  of  way  with  a 
qualification  that  the  party  shall  pay  a  penny  every  time  he  uses 
the  way :  there  he  may  not  use  the  way  till  he  pays  the  penny  (i). 
Here  he  can  have  to  contribute  to  repairs  only  when  repairs  are 
necessary ;  in  the  mean  time  he  has  a  right  to  use  the  way  without 
paying  any  thing.    This,  therefore,  is  a  condition  subsequent.) 

The  trustees  would  have  no  means  of  enforcing  contributions. 

(WiGHTMAN,  J. :  There  is  the  word  "  paying ;  '*  would  not  that 
raise  a  covenant  in  law  ? ) 

It  is  said  in  Flatt  on  Covenants,  p.  87,  Part  I.  ch.  2,  sect,  ii.,  that 

an  action  will  not  lie  where  there  is  *a  proviso  only,  and  no      [  *913  ] 

express  covenant.    Here  there  is  no  covenant  that  would  run  with 

the  land. 

(WiGHTHAN,  J. :  Why  should  it  not  run  with  the  land  and  the 
easement  ? ) 

The  grantor  could  not  have  sued  for  non-repair ;  and  the  trustees, 
who  are  strangers  to  the  deed,  have  no  means  of  enforcing 
contributions  but  by  excluding  the  party  till  he  contributes. 

Lord  Dbnman,  Ch.  J. : 

I  think  there  is  no  doubt  in  this  case.     Taking  the  right,  as 

Mr.  Peacock  suggests,  to  be  like  the  right  of  the  inhabitants  of  a 

square  to  walk  in  the  square  for  their  pleasure,  they  paying  the 

necessary  rates  for  keeping  it  in  order,  I  cannot  doubt  that,  if 

a  stranger  were  to  put  a  padlock  on  the  gate  and  exclude  one  of 

the  inhabitants,  he  might  complain   of  the  obstruction,  and  a 

(1)  See  Lovelace  v.  Meynolds,  Oro^  Jlliz,  646,  563;  PaJiJMe  v.  Forretter^ 
60  B,  It.  634  (3  Man.  &  G.  903). 
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HoLLowA Y    warrant  of  attorney.   In  Sandback  v.  Thomas  (i) ,  Lord  Ellembobouoh 
Tu^EB.      said :  ''If,  by  your  act  you  subject  a  party  to  a  legal  liability  to  pay 
a  sum  to  another,  you  must  indemnify  him  against  such  expenses/' 
Here  the  incurring  of  costs  by  the  plaintiff  was  a  damage  neces- 
sarily consequent  upon  the  act  of  the  defendant. 

Jervis,  contra  : 

The  plaintiff  might  perhaps  have  recovered  these  costs  in  another 
form  of  action,  or  by  application  to  the  Judge  at  chambers :  the 
question  is,  not  if  there  be  any  mode  of  recovering  them,  but  how 
they  can  be  a  damage  resulting  from  this  trespass.  Sandback  v. 
Thomas  (i)  was  an  action  on  the  case  for  maliciously  holding  to 
bail,  in  consequence  of  which  the  plaintiff  was  put  to  expense. 
But  this  is  an  action  of  trespass  for  a  personal  injury;  and  the 
plaintiff  can  recover  only  for  what  is  part  of  that  injury. 

Lord  Denman,  Gh.  J. : 

I  think  there  is  no  doubt  here.     The  case  cited  does  not  apply. 
[  *930  ]       The  plaintiff  might  *have  recovered  these  costs  in  a  proper  form  of 
proceeding,  but  he  cannot  sue  the  defendants  for  a  trespass  per  quod 
he  was  put  to  expense  in  removing  the  cause  of  the  trespass. 

Patteson  and  Coleridoe,  J  J.  concurred  (2). 

Rtde  absolute. 


1845.  COBB  V.  BECKE  and  Another. 

^^^-  (6  Q.  B.  930—937 ;  a  C.  14  L.  J.  a  B.  108;  9  Jnr.  439.) 

[  980  ]  A.,  being  defendant  in  an  action  brought  by  B.,  paid  the  debt  and  costs 

to  his  own  country  attorney  for  transmission  to  B.  The  attorney  sent  a 
cheque,  exceeding  the  amount,  to  his  own  town  agent,  directing  him  to 
pay  the  debt  and  costs  out  of  it.  The  agent  acknowledged  the  receipt 
by  letter  to  the  country  attorney,  and  therein  promised  to  apply  the  money 
as  directed :  but  he  retained  it  in  reduction  of  a  debt  due  to  him  from  the 
attorney : 

Held,  that  there  was  no  sufficient  privity  to  support  an  action  for  money 
had  and  reoeiYod  by  A.  against  the  agent  (3). 

Assumpsit  for  money  had  and  received.    Plea,  Non  assumpsit. 
On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 
after  Hilary  Term,  1844,  it  appeared  that  one  Gutbush  had  brought 

(1)  18B.  R.  771  (1  Stark.  N.  P.  C.  exercise  of  its  summary  jurisdiction 
306).  over  its  own  officer :  Ex  parte  Edwarth 

(2)  Wightman,  J.  was  absent.  (1881)  7  a  B.  D.  155,  51  L.  J.  a  B. 

(3)  Semhlt,  the  cUent  can  apply  to  108,  affd.  8  a  B.  Div.  262.— A.  C. 
the  Court  to  compel  payment  by  the 
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an  action  against  the  plaintiff  Cobb,  in  which  Dally,  of  Maidstone  (i),  Cobb 
was  Cobb's  attorney.  The  defendants  were  the  London  agents  of  beo'kk. 
Dally.  The  proceedings  in  the  action  were,  eventually,  stayed  on 
payment  of  debt  and  costs,  amounting  to  172.  188.  4d.  The  money 
was  paid  by  Cobb  to  Dally  for  the  purpose  of  complying  with  these 
terms ;  and  Dally  thereupon  transmitted  to  the  defendants  his  own 
cheque  for  202.,  with  directions  to  pay  the  amount  of  the  debt  and 
costs  to  Cutbush's  attorney.    The  defendants  wrote  the  following 

letters  to  Dally. 

"  Cobb  ats.  Cuibush. 

"  Feb.  24,  1843. 
"  Dear  Sxb, — We  have  received  the  20Z.,  which  shall  be  applied 
as  you  direct.    We  have  applied  to  plaintiff's  ^agents  to  tax  the      [  *93i  ] 
costs,  and  think  the  proper  construction  of  the  order  is,  that  the 
172. 18«.  4d.  is  to  be  included  with  the  other  amount.    Yours  truly, 

''Begkb  and  Plowbr." 

"  Cobb  ats.  Cutbush. 

"March  4,  1848. 

"Dear  Sir, — We  have  applied  to  plaintiff's  agents,  enquiring 
when  they  intend  to  tax  the  costs ;  but  they  say  the  delay  is  their 
own :  we  expect,  however,  notice  daily.  We  did  not  think  that  the 
172.  18«.  was  to  be  paid  down ;  but,  as  plaintiff's  agents  are  aware 
that  defendant  considers  it  is,  they  will,  of  course,  insist  upon  the 
payment.    Weare&c.  "Bkckb  and  Floweb." 

The  defendants,  however,  instead  of  paying  over  the  money, 
retained  it  in  satisfaction  of  a  balance  due  from  Dally  to  them,  on 
a  general  account  of  agency  business.  The  following  correspon- 
dence then  took  place  between  the  defendants  and  the  attorneys  of 
Cutbush,  who  afterwards  became  the  attorneys  of  the  plaintiff  in 

this  cause. 

"  Cutbush  V.  Cobb. 

"  June  8,  1848. 

'<  Dear  Sirs, — Mr.  Dally  advises  us  the  defendant  has  remitted 
to  you,  on  the  plaintiff's  account,  the  sum  of  202. :  please  send  us  a 
cheque  in  the  course  of  the  morning.    We  are  &c. 

"Fyson  and  Curling. 
'*  Messrs.  Broke  and  Flower." 

"June  10,  1848.  [932] 

"  Dear  Sirs, — Mr.  Dally  is  incorrect  in  stating  that  we  received 

on  plaintiff's  account   202. :    we  received  that  sum  on  his  own 

(1)  Probably  Bochester;  see  judgment,  p.  609,  poit,  and  14  L.  J.  Q.  B.  109. 
-P.P. 
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OoBB  account ;  and  he  instructed  us  to  pay  your  clients  a  certain  sum  out 
Beckb.  of  it :  but,  inasmuch  as  he  has  given  us  notice  of  applying  to  the 
Court  of  Bankruptcy  to  relieve  himself  of  our  demand  (upwards  of 
some  hundreds),  we  do  not  (as  you  may  well  suppose)  feel  inclined 
to  increase  our  debt.  We  think  it  hard  upon  defendant,  who,  very 
probably,  has  paid  Mr.  Dally  the  amount  claimed ;  but  it  would  be 
still  harder  upon  us,  who  are  such  great  sufferers,  to  lose  this  sum. 
We  are,"  &c. 

"BECKfi  and  Floweb. 
"Messrs.  Fyson  and  Curling." 

"June  12,  1843. 
"  Dear  Sirs, — We  have  received  yoiar  letter,  in  which  you  state 
that  the  remittance  of  201.  we  requested  you  to  pay  us  was  made  on 
Mr.  Daily's  account,  and  not  on  account  of  the  plaintiff:  but  we 
have  in  our  possession  your  letter  to  Mr.  Dally,  in  which  you  say, 
'  Cobb  ats.  Ciitbush.  We  have  received  the  20Z.,  which  shall  be 
applied  as  you  direct.'  We  must  refer  you  to  his  letter  of  instruc- 
tions, and  beg  you  will  send  us  a  cheque  without  further  delay. 

Yours  truly, 

"Fyson  and  Curling. 

"  Messrs.  Begke  and  Flower." 

The  jury  found  that  the  defendants  knew  that  the  money  remitted 
to  them  was  the  plaintiff's.  A  verdict  was  taken  for  the  plaintiff, 
subject  to  a  motion  to  enter  a  nonsuit.    In  the  following  Term, 

[  983  J  Jervis  obtained  a  rule  nisi  accordingly,  referring  to  Williams  v. 

Everett  (i).    In  this  vacation  (2), 

Martin  and  Butt  showed  cause : 

The  relation  between  the  attorney  and  town  agent  is  peculiar, 
and  gives  the  agent  a  delegated  authority,  which  creates  a  privity, 
for-  some  purposes,  between  him  and  the  client,  just  as  much 
as  if  the  client  had  remitted  the  money  directly  to  his  agent.  A 
similar  objection  was  made  in  Moody  v.  Spencer  (a),  and  overruled. 
Lilly  V.  Hayes  (4)  is  also  an  authority  on  this  point.  There  the 
defendant  was  held  liable  to  pay  the  plaintiff  moneys  remitted  to 
him  for  that  purpose ;  and  the  ground  of  liability  was,  that  the 
defendant  knew  of  the  intended  application  of  the  moneys,  and 

(1)  13  E.  R.  315  (14  East,  582),  sitting  at  Nisi  Prius. 

(2)  February  5th,  1845.  Before  (3)  2  Dowl.  &  Ey.  6, 
Lord  Denman,  Ch.  J.,  Patteson  and  (4)  6  Ad.  &E1.  548. 
Coleridge,    JJ.      Wightman,  J.  was 


VOL.  Lxvi.]  1845.     Q.  B.     6  Q.  B.  983—984.  60tf 

promised  to  pay  accordingly.     Sadler  v.  Evans  (i)  shows  only  that        Cobb 
the  title  to  property  cannot  be  tried  by  an  action  of  indebitatus       bsc'ke. 
assumpsit  against  a  mere  collector  of  the  adverse  claimant.      The 
cases  go  to  the  extent  of  this  proposition, — that,  where  A.  sends 
money  to  his  friend  B.  to  pay  C,  and  B.  promises  A.  to  pay  it  to 
C,  there  B.  is  liable  directly  to  C 

(Pattbson,  J.:  That  is  going  very  far.  Your  doctrine  would 
almost  go  to  the  extent  of  making  a  banker  liable  for  his 
customer's  debt,  whenever  the  customer  makes  a  remittance  to 
the  banker  to  pay  it. 

Keating f  contra  : 

The  money  remitted  to  the  defendant  was  not  the  plaintiff's. 
It  was  a  cheque  for  *a  different  and  larger  sum,  out  of  which  the  [  *®3*  1 
defendants  were  to  pay  the  same  amount  that  the  plaintiff  had  paid 
to  Dally.  If  Dally  had  sued  the  defendants,  they  could  not  have 
set  up  the  title  of  the  plaintiff.  There  is  so  little  privity  between 
the  agent  and  the  country  attorney's  client,  that  payment  of  debt 
and  costs  by  a  defendant  to  the  agent  of  the  plaintiff's  attorney  is 
not  payment  to  the  plaintiff:  Yates  v.  Freckleton{2),  Scrace  v. 
Whittington  (3).  The  fact  that  the  defendants  knew  the  money  to 
belong  to  the  plaintiff  is  immaterial.  In  Heath  v.  Chilton  (4)  the 
defendant  was  held  not  liable  to  an  action  by  three  executors 
for  money  which  he  knew  to  belong  to  the  executors  generally, 
but  which  he  had  received  under  the  authority  of  two  of  them 
only.  The  general  rule  is,  that  no  one  can  call  an  agent  to 
account  but  his  own  principal ;  a  rule  established  by  many  cases, 
and  illustrated  by  Stephens  v.  Badcock  (6),  Edden  v.  Read  (6), 
HoweU  V.  Batt  (7),  Sims  v.  Brittain  (8). 

Cur.  adv.  vult. 

Lord  Dekman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  facts  of  this  case  appear  to  be  as  follows.  The  present 
plaintiff  Cobb  being  defendant  in  an  action  at  the  suit  of  one 
Cutbush,  and  a  Mr.  Dally  of  Rochester  being  Cobb's  attorney,  and 
the  present  defendants  being  Daily's  agents  in  London,  *tin  order 

(1)  4  Burr.  1984.  642  (11  Ad.  &  El.  926);   Wakefield  ▼. 

(2)  2  Doug.  623.  Newbon,  ante,  379. 

(3)  35  R.  R.  556  (2  B.  &  C.  11).  (6)  3  Camp.  339. 

(4)  12  M.  &  W.  632.  (7)  5  B.  &  Ad.  504, 

(5)  37  R.  B.  448  (3  B.  &  Ad.  354),  (8)  4  B.  &  Ad.  373. 
See  Bamford  ▼.  Shuttlexoorth,  52  R.  B. 
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COBB        was  made  *lor  staying  proceedings  on  payment  of  debt  and  costs. 

BicdKB.       Cobb  paid  money  to  Dally  for  this  purpose ;  upon  which  Dally  sent 

[  ^935  ]  to  the  defendants  his  own  cheque  for  20/.,  being  somewhat  more 
than  the  debt  and  costs  (which  turned  out  to  be  111.  ISs.  4d.), 
directing  them  to  pay  the  debt  and  costs.  They  acknowledged  the 
receipt  to  Dally  by  letter,  and  said  that  the  money  should  be 
applied  accordingly.  Afterwards  they  retained  it  in  satisfaction 
of  a  balance  of  general  account  due  to  them  from  Dally.  Cobb 
brought  this  action  for  money  had  and  received:  and  on  the 
trial  the  jury  found  that  the  defendants  knew  the  money  remitted 
to  them  to  be  Cobb's.  The  question  is,  whether  there  is  sufficient 
privity  between  Cobb  and  the  defendants  to  sustain  this  action. 

The  general  rule  undoubtedly  is,  that  there  is  no  privity 
between  the  agent  in  town  and  the  client  in  the  country:  the 
former  cannot  maintain  an  action  against  the  latter  for  his  fees, 
nor  the  latter  against  the  former  for  negligence.  Something, 
therefore,  is  necessary,  beyond  the  mere  relation  of  the  parties  to 
each  other,  as  above  stated,  to  make  the  agent  in  town  liable  to 
the  client.  If  Cobb  had  transmitted  the  money  direct  to  the 
defendants,  or  if  he  had  desired  Dally  to  transmit  it  to  them 
specifically,  and  they  had  received  it  as  from  Cobb  and  not  as 
from  Dally,  doubtless  they  would  have  become  Cobb's  agents  and 
accountable  to  him  for  the  appropriation  of  it.  But,  upon  the 
evidence,  it  appears  that  Cobb  paid  the  money  to  Dally  for  the 
purpose  of  paying  the  debt  and  costs,  but  without  any  specific 
directions  through  what  channel  it  was  to  be  remitted.  The 
money  appears  to  have  been  mixed  with  Daily's  general  funds; 

[  *936  ]  and  he  sent  to  the  defendants  his  own  ^cheque.  He  was  at 
liberty  to  have  sent  the  money  through  his  bankers,  or  direct  to 
Cutbush's  attorney,  or  through  any  channel  which  he  chose  to 
select :  and,  unless  the  person  through  whom  he  sent,  be  he  who 
he  would,  became,  by  the  employment  of  Dally,  the  agent  of  Cobb, 
it  seems  difficult  to  contend  that  the  defendants  became  so. 

The  case  of  Lilly  v.  Hay8{i),  as  well  as  those  of  Williams  v. 
Everett  (2),  Baron  v.  Husband  (3),  and  Howell  v.  Batt  (4),  turned 
entirely  on  the  question,  whether  the  defendant  had  entered  into 
any  binding  engagement  to  hold  to  the  use  of  the  plaintiff  money 
-which  had  been  transmitted  to  him,  by  a  third  person,  for 
the   plaintiff,  and   are   not   applicable   to   the  present  case,   in 

(1)  5  Ad.  &  El.  548.  (3)  4  £.  &  Ad.  611. 

(2^  13  R.  R.  315  (14  East,  5^2).  (4)  5  B.  &  Ad.  504. 
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which  there  has  been  no  direct  engagement  entered  into  by  the 
defendants  at  all. 

The  case  of  Moody  v.  Spencer  (i)  differs  from  the  present  in  this, 
that  there  the  defendant,  the  town  agent,  had  received  money,  in  the 
coarse  of  the  suit,  from  the  opposite  party  for  the  client.  It  could 
not  be  said  that  the  town  agent  received  it  to  the  use  of  the  attorney 
in  the  country ;  and,  as  it  was  not  received  on  his  (the  agent's)  own 
account,  it  must  be  treated  as  received  to  the  use  of  the  client. 

It  is  not  pretended  that  an  agent  can  delegate  his  authority,  or 

that  he  can,  by  employing  a  third  person  to  do  the  whole  or  any 

part  of  the  business  entrusted  to  him,  make  that  third  person  an 

agent  of  his  principal.     But  it  is  argued,  for  the  plaintiff,  that 

Dally  was  merely  the  hand   employed  to  forward  the  plaintiflf^s 

money  to  *the  defendants,  to  be  by  them  employed  in  payment 

of  the  debt  and  costs.    If  the  facts  warranted  such  a  conclusion, 

doubtless  this  action  might  be  maintained.    But,  as  the  facts  show 

that  the  plaintiff  employed  Dally,  and  that  Dally,  and  not  the 

plaintiff,  employed  the  defendants,  we  are  of  opinion  that  no  privity 

is  established  between  the  plaintiff  and  defendants,  and  that  the 

rule  for  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


Cobb 

r, 
Becke. 


[  •937  ] 


DOE  D.  MUSTOIs^  V.  HAEKIET  GLADWIN  (£)• 

(6  U.  B.  953—963 ;  S.  C.  14  L.  J.  Q.  B.  189;  9  Jur.  508.) 

Lessee  of  buildings  covenanted  in  the  lease  to  **  insure  and  continue 
insured  "  such  buildings  in  the  joint  names  of  himself  and  the  lessor,  his 
executors  &c.,  or  assigns;  and  tiiere  was  a  proviso  for  re-entry  on  breach 
of  the  covenant.  The  lessee  insured  in  his  own  name  singly,  but  showed 
the  policy  to  the  lessor,  who  approved  of  it,  and  accepted  rent  during  the 
next  three  years  ending  at  Christmas,  1842.  The  premiums  of  insurance 
were  duly  paid  up  to  that  time,  the  premium  at  Christmas,  1842,  covei-ing 
the  year  1843,  and  the  policy  continuing  unaltered.  In  January,  1843, 
the  lessor  assigned ;  and  the  assignee,  in  the  same  year,  brought  ejectment 
for  a  forfeiture  incurred  by  not  insuring  in  the  joint  names.  No  notice  had 
been  given  to  the  lessee  to  alter  the  policy :  Held, 

That  the  covenant  to  insure  in  the  joint  names  was  a  continuing 
covenant,  and  was  not  waived  by  the  conduct  of  the  lessor,  except  as  to 
past  breaches.    And  that  the  ejectment  lay. 

Ejectment  for  messuages  &c.  in  Kent.     Declaration  of  Trinity 
Term,  1843 :  demise,  May  18th,  1843. 

On  the   trial,  before  Lord  Denman,  Ch.  J.,  at  the  Maidstone 


(1)  2  Dowl.  &  By.  6. 

(2)  Dist.  Walrond  y,  Hawkins  {ISIo) 
L.  B.  10  C.  P.  342,  349,  44  L.  J.  C.  P. 


116,  32  L.   T.    119;    cp.  Penmall  v. 
ITarlHfi'ne  (1848)  11  Q.  B.  368.— A.  C. 

39—2, 


1845. 

Feb.  6. 

March  1. 
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Doe  d.        ^Spring  Assizes,  1844,  it  appeared  that  this  ejectment  was  broaght 

^  on  the  alleged  forfeiture  of  a  lease  by  which  defendant  held  the 

Gladwik.     premises.    The  defendant  was  the  widow  and  executrix  of  Thomas 

^  ^  Gladwin.  The  lease  purported  to  be  granted,  December  7th,  1819, 
by  Lancelot  Loat  to  Thomas  Gladwin,  his  executors,  administrators 
and  assigns,  in  consideration  of  the  expense  which  the  said  T.  6. 
had  been  at  and  put  to  in  erecting  and  building  an  ice  well  and 
other  erections  and  buildings  in  and  upon  the  piece  of  land  or 
ground  thereinafter  described  and  intended  to  be  thereby  demised : 
and  also  in  consideration  of  the  yearly  rent  and  covenants  therein- 
after reserved  and  contained,  and  on  the  part  of  the  said  T.  G.,  his 
executors,  &c.,  to  be  paid,  kept,  done  and  performed.  The  term 
was  thirty-five  years ;  the  rent  42. 40.,  payable  on  the  usual  quarter 
days.  The  lease  contained  the  following  covenant  by  the  lessee. 
"  And  also  that  he  the  said  Thomas  Gladwin,  his  executors,"  &c., 
''  shall  and  will  from  time  to  time  and  at  all  times  during  the  said 
term,  at  his  or  their  own  expense,  well  and  sufficiently  insare  and 
continue  insured  in  the  joint -names  of  himself,  his  executors, 
administrators  or  assigns,  and  the  said  Lancelot  Loat,  his  executors, 
administrators  or  assigns,  all  erections  and  buildings,  except  the  ice 
well  before  described,  which  shall  or  may  during  this  demise  be 
erected  and  built  on  the  said  premises  hereby  demised,  or  on  any 
part  thereof,  during  the  said  term,  against  loss  or  damage  by  fire, 
in  some  respectable  insurance  office  "  &c.  There  was  a  proviso  for 
re-entry  if  Thomas  Gladwin,  his  executors,  &c.,  should  not  perform 
all  and  every  the  covenants  &c.    The  lessor  of  the  plaintiff  alleged 

[  *955  ]  as  a  breach  *of  covenant  (i)  that  the  premises  had  not  been  insured 
or  continued  to  be  insured  in  the  joint  names  of  the  persons  in 
whose  joint  names  the  same  ought  to  have  been  insured. 

The  defendant  became  tenant  on  the  death  of  Thomas  Gladwin, 
and,  on  28th  January,  1886,  effected  an  insurance  in  her  own 
name  and  in  no  other.  The  policy  was  continued  in  that  form  till 
the  bringing  of  the  present  action ;  and  the  premium  was  paid, 
December  27th,  1842,  for  the  ensuing  year.  The  reversion  of  the 
demised  premises  came  to  George  Oliver  by  assignment  in  1837 ; 
and  he  assigned  to  the  lessor  of  the  plaintiff  on  ISth  January, 
1843.  In  1839,  Oliver's  attorney  wrote  to  the  defendant,  requiring 
her  to  insure  in  her  own  name  and  that  of  Oliver :  but  it  was 
proved  on  the  defendant's  part  that,  in  the  spring  of  1840,  the 
policy,  in  the  defendant's  sole  name,  was  shown  to  and  approved 
(1)  In  a  particular  of  breaches  delivered  under  a  Judge*s  order. 
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of  by  Oliver,  and  that  he  had  subsequently,  and  down  to  January,        doe  d. 
1843,  accepted  rent  from  the  defendant,  the  last  payment  being      '    ^. 
for  the  rent  due  at  Christmas,  1842.  Gladwin. 

It  was  urged  on  the  defendant's  behalf  that  the  alleged  forfeiture 
had  been  waived  by  Oliver,  and  could  not  be  enforced  by  the  lessor 
of  the  plaintiff  till  after  express  notice  to  insure  according  to  the 
covenant,  which  notice  did  not  appear  to  have  been  given.  The 
Lord  Chief  Justicb  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  move  to  enter  a  verdict  for  the  defendant.  Piatt,  in  the 
ensuing  Term,  moved  accordingly ;  and  a  rule  nisi  was  granted. 
In  this  vacation  (i), 

W.  H.  Watson  and  Peacock  showed  cause :  [  956  ] 

The  covenant  to  insure  and  keep  insured  was  a  continuing 
covenant ;  and,  therefore,  if  there  was  a  waiver  of  forfeiture  by 
Oliver  in  1839,  that  did  not  extend  to  subsequent  forfeitures : 
Doe  d.  Flower  v.  Peck  {2)  proves  both  these  points,  and  agrees 
with  Doe  d.  AmbUr  v.  Woodbrid{je  (8).  And  the  supposed  assent 
here,  if  it  went  farther  than  the  waiver  of  a  past  breach,  must 
be  relied  upon  as  a  parol  dispensation  with  a  contract  under 
seal,  which  is  contrary  to  the  established  rule  of  law:  West  v. 
Blaketcay  (4).  Accord  and  satisfaction  after  breach  is  an  answer 
to  an  action  of  covenant,  but  not  accord  and  satisfaction  before : 
Com.  Dig.  Accord  (A  1),  (A  2) :  the  reason  is  stated  in  Blake's 
case  (5),  that,  where  the  breach  gives  only  a  right  of  action  for 
damages,  accord  after  breach  is  only  an  acceptance  of  amends  for 
the  damages  ;  but  accord  before  is  a  dispensing  with  the  covenant, 
which  cannot  be  done  by  parol :  and  this  doctrine  was  acted  upon 
in  Kaye  v.  Waghom  (6).  The  distinction  between  waiver  of  a  power 
of  re-entry  after  breach  and  a  prospective  dispensation  is  also 
pointed  out  in  note  (16)  to  Duppa  v.  Mayo  (7).  West  v.  Blakeivay  (4), 
in  an  equitable  view,  was  more  strongly  in  favour  of  the  defendant 
than  this  case,  because  there  the  party  who  brought  the  action  had 
directly  sanctioned  the  breach  of  covenant.  Perhaps  the  transaction 
here  between  Oliver  and  the  defendant  might  raise  an  equity 
between  themselves :  but  it  could  not  destroy  the  covenant  as 
between  the  defendant  and  an  assignee  of  the  reversion.     *     *     * 

(1)  February     oth.      Before    Lord  (4)  58  R.  R.  563  (2  Man.  &  G.  729). 
Demnan,  Ch.  J.,  Patteson  and  Cole-          (5)  6  Co.  Rep.  43  b. 

ridge,  JJ.  (6)  10  R.  R.  558  (1  Taunt.  428). 

(2)  35  R.  R.  359  (1  B.  &  Ad.  428)^  (7)  1  Wms.  Saund.  288  a,  b, 

(3)  33  R.  B,  203  (9  B.  &  C.  376). 
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Doe  d.  Bovill,  contra  : 

MUSTON 

V*  First,  this  case  falls  within  the  authority  of  Doe  d.  Kniqht  v. 

Gladwin. 
[  958  1       l^owe  (!)•     Abbott,  Ch.  J.  there  said :  **  I  am  of  opinion,  that  there 

is  not  in  this  case  any  dispensation  or  release  from  the  covenant ; 

nevertheless,  if  in  this  a  case  of  forfeiture,  the  conduct  of  the  lessor 

of  the  plaintiff  has  been  such,  as  to  induce  a  reasonable  and 

cautious  man  to  believe,  that  he  would  do  all  that  was  necessary 

or  required  of  him,  by  insuring  in  his  own  name  and  to  the  amount 

which  has  been  proved,  I  am  of  opinion  that,  in  point  of  law,  the 

lessor  of  the  plaintiff  is  not  entitled  to  your  verdict."     "  Knight 

might  not  have  meant  to  deceive  in  this  respect,  but  still  if  it  would 

lead  a  reasonable  man  to  the  conclusion  that  has  been  stated,  then 

as  regards  this  ground  of  forfeiture,  your  verdict  should  be  for  the 

defendant."     This  ruling  has,  indeed,  been  questioned  in  Boscoe 

on  Evidence,  482 ;  but  that  of  Lord  Denman,  Ch.  J.  in  Doe  d.  Pittman 

[  •959  ]      V.  Sutton  (2)  was  to  the  same  effect.     *The  principle  is  that  of 

Pickurd  V.  Sears  (s),  and  many  other  cases,  in  which  it  has  been 

held  that  no  action  can  be  maintained  for  things  done  under  a 

misconception  which  the  plaintiff  himself  has  assisted  in  creating. 

In   Doe  d.   Morecraft  v.   Meux{4t)    there    were  two    independent 

covenants,  to  repair,  and  to  repair  on  three  months'  notice,  with 

a  proviso  for  re-entry  if  either  were  broken.     The  defendant  would 

clearly  have  been  liable  to  ejectment  under  the  first,  but  was  held 

to  be  protected,  because  the  landlord,  by  giving  him  notice  to  repair 

within  three  months,  had  led  him  to  believe  that  he  was  in  a  state 

of  security.     Here  the  defendant  acted  on  such  a  belief,  created  by 

Oliver,  down  to  the  end  of  1842,  when  the  premium  for  1848  was 

paid  :  and  no  cause  of  complaint  against  her  existed  when  the  lessor 

of  the  plaintiff  became  landlord. 

(Patteson,  J. :  You  do  not  put  the  landlord's  conduct  as  a 
dispensation  ;  and  yet  you  assert  what  clearly  amounts  to  one ;  an 
engagement  by  the  landlord  that  as  long  as  the  premiums  are  paid 
he  will  not  enforce  the  covenant.) 

He  may  have  precluded  himself  from  it  if  his  conduct  has  prevented 
the  defendant  from  doing  what  she  otherwise  would  have  done. 

(Lord  Denman,  Ch.  J. :  It  had  not  led  her  to  alter  her  situation.) 

Secondly,  Oliver's  conduct  was  an  entire  waiver  of  the  covenant  so 

(1)  Ey.  &  M.  343.  (3)  46  R.  R.  638  (6  Ad.  &  El.  469). 

(2)  62  K.  K.  763  (9  Car.  &  P.  706).  (4)  28  R.  R.  426  (4  B.  &  C.  606;. 
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far  as  it  required  insurance  in  the  joint  names.     The  covenant       DoKd. 

was  to  "insure  and  continue  insured  "  in  the  joint  names  &c.,  not         ^'^"*^ 

to  ''insure,  and  keep  insured"  as  in  Doe  d.  Flower  v.  Peck{i),     Gi-adwin. 

where,  it  may  be  observed,  no  insurance  appears  to  have  been 

effected  at  all.    Here,  one  policy  was  to  be  executed  and  approved 

of,  and  then  nothing  *was  to  be  done  for  the  future  but  to  continue       [  «960  ] 

the  insurance  by  regularly  paying  the  premiums.    The  policy  in  a 

single  name  was  approved  of  by  Oliver;  and  the  insurance  was 

duly  kept  alive.    *     *     One  policy  was  contemplated ;  and,  if  it 

was  effected  irregularly,  the  acquiescence  of  Oliver  was  a  waiver. 

It  could  not  be  intended  that  a  new  policy  should  be  effected  as 

soon  as  the  premises  were  assigned.    At  all  events  that  could  not 

be  required  unless  a  notice  had  been  given  to  the  tenant  to  alter 

the  insurance. 

Cur.  adv.  vulU 

Patteson,  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  ejectment  on  a  forfeiture  for  breach  of  a 
covenant  to  insure  in  the  joint  names  of  landlord  and  tenant.  The 
right  to  recover  was  clear,  unless  the  lessor  of  plaintiff  had  by  his 
conduct  barred  himself  from  proceeding. 

The  reversion  in  the  property  had  often  changed  *owners.  In  [  *96i  ] 
1837  it  was  conveyed  to  Oliver,  and  on  18th  January,  1848,  by 
him  to  the  lessor  of  the  plaintiff.  A  policy  was  effected  by  the 
defendant  on  the  28th  January,  1886,  in  the  sole  name  of  the 
defendant,  which  was  kept  alive  by  payment  of  the  annual  premium. 
At  Christmas,  1842,  the  regular  premium  was  paid  for  the  ensuing 
year.  There  was  no  insurance  in  the  joint  names.  The  demise 
was  laid  in  May,  1843.  The  defendant's  son-in-law  proved  at  the 
trial  that,  on  the  very  day  when  Oliver  parted  with  this  property 
to  the  lessor  of  the  plaintiff,  he  had  paid  Oliver  the  rent  up  to 
Christmas:  he  also  proved  that  the  policy  effected  had  been 
previously  shown  to  Oliver,  who  expressed  himself  perfectly  satisfied 
with  it. 

Under  these  circumstances  this  ejectment  must  be  considered  au 
unusually  harsh ;  and  it  is  impossible  for  any  Court  to  lend  itself 
willingly  to  enforce  the  proceeding.  The  expression  that  the  law 
abhors  a  forfeiture  was  never  more  appropriate.  But  we  must  not 
forget  that  the  legal  rights  of  parties  are  all  that  we  have  power  to 
deal  with.    Even  the  Court  of  Chancery  has  refused  to  enjoin 

(I)  3d  II.  B.  359  (1  B.  &  Ad.  428); 
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UoBd.       against  proceeding  at  law  for  breach  of  the  covenant  to  insure: 
^^^      Green  v.   Bridges  (i) ;    and  on  occasions   like  the  present  Lord 
Gladwik.     Tbntbrdbn  was  in  the  habit  of  saying  that  we  are  bound  to  give 
all  instruments  their  natural  construction,  and  attach  to  them  their 
legal  consequences,  whatever  our  inclinations  may  be  (2).     This 
course  may  operate  severely  in  particular  cases;  but  its  general 
effect  is  no  doubt  beneficial,  by  teaching  all  that  they  must  fulfil 
their  engagements,   and   by  giving    certainty    to    their    mutual 
relations. 
[  963]  Since  this  lease,  then,  contains  a  proviso  for  re-entry  in  case  of 

a  breach  of  this  covenant  as  well  as  that  of  others  which  may  be 
thought  more  important,  we  have  only  to  enquire  whether  it  has 
been  broken  so  that  the  landlord  might  maintain  an  action  of 
covenant  for  the  breach.     That  it  has  been  broken  is  unquestion- 
able :  but  the  present  landlord  is  said  to  be  bound  by  the  act  of 
the  former,  who  gave  the  defendant  to  understand  that  he  should 
not  require  the  performance  of  the  covenant,  but  was  satisfied  with 
the  substitution  of  a  different  mode  of  insuring.     The  case  was 
likened  to  Pickardv.  Sears  (8)  and  to  some  others,  where  it  was 
held  that  a  party  may  by  his  conduct  so  mislead  another,  and  so 
affect  his  interests,  as  to  deprive  himself  of  the  right  to  complain  of 
what  was  afterwards  done  under  an  impression  which  he  himself 
had  produced ;  and  a  recent  case  of  Doe  d.  Pittman  v.  StUlon  (4) 
was  particularly  brought  forward.     It  seems,  however,  sufficient  to 
observe  that  no  case  has  gone  to  the  length  of  intimating  that  a 
breach  of  covenant  can  be  justified  by  a  parol  licence  to  break  it. 
This  would  be  to  confound  well  established  legal  principles.     The 
last-named  case  of  Doe  d.  Pittman  v.  Sutton  (4),  which  is  cited  as 
nearest    to    the    present,    is    very   plainly    distinguishable   when 
examined.     There  the  covenant  to  insure  on  the  tenant's  part  was 
qualified  by  an  option  given  to  the  landlord  to  insure  if  the  tenant 
made  default,  and  to  add  the  amount  of  premiums  to  his  rent; 
and  the  evidence  showed  that  the  landlord  had  represented  to  the 
tenant  that  he  had  availed  himself  of  this  power  by  insuring.    This 
[  *963  ]       representation  would  naturally  induce  *a  belief  that  the  insurance 
was  actually  effected  according  to  the  terms  of  the  lease,  in  the 
manner  which  the  landlord  proposed.    Against  an  action  of  cove- 
nant, the  tenant  might  have  defended  himself  by  showing  that  the 

(1)  4  Sim.  96.  (3)  46  E.  R.  588  (6  Ad.  &  El.  469). 

(2)  See  Doe  d.  Davis  ▼.   Eham,  31  (4)  62  B.  E,  763  (9  Car,  &  P.  706). 
B.  B.  729  (Moo.  &  Mai.  189). 
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landlord  prevented  him  from  insaring,   by  representing  that  he        DoEd. 
had  himself  insured,  and  that,  in  fact,  that  peculiar  covenant  was        ^^^^^ 
not  broken  if  the  landlord's  statement  was  true.   The  case  of  Doe  d.     ^HiAdwih. 
Knight  v.  Rowe  (1),  before  Lord  Tenterden,  was  also  much  pressed 
on  us  in  argument ;  but  there  the  landlord  had  misled  the  tenant, 
by  delivering  to  him  a  deficient  abstract  of  the  lease.  But  in  this  case 
there  is  nothing  but  verbal  evidence  that  a  landlord  had  said  that  he 
would  be  satisfied  though  the  covenant  should  be  broken,  which  it 
indisputably  was  during  the  whole  time  that  the  premises  remained 
uninsured  according  to  the  covenant ;  for  the  waiver  by  acceptance 
of  rent  could  not  operate  beyond  Christmas,  up  to  which  period 
that  rent  was  accepted ;  and,  this  being  a  continuing  covenant,  a 
subsequent  breach  entitled  the  lessor  of  the  plaintiff  to  re-enter : 
Doe  d.  Flower  v.  Peck  (2). 
We  think,  therefore,  that  the  rule  must  be  discharged. 

RuU  discharged. 


HOPKINSON  V.  JOHN  JACKSON  LEE.  i846. 

(6  Q.  B.  964—975 ;  S.  C.  14  L.  J.  Q.  B.  101 ;  9  Jur.  616.)  >>^^12. 

Covenant,  by  one  plaintiff,  on  a  deed  executed  between  plaintiff  and  H.  C  ^^^  ] 
of  the  one  part,  and  defendant  of  the  other  part.  The  deed  recited  that 
defendant  had  applied  to  plaintiff  to  lend  E.,  on  mortgage,  2,900/.  moneys 
of  H.,  then  in  plaintiffs  hands  as  trustee  for  H. :  that  plaintiff  had 
declined,  not  being  satisfied  with  the  security  for  pa3rment  of  interest, 
whereupon  defendant  offered  the  after  mentioned  coTenant  as  further 
security,  and  plaintiff  and  H.,  being  satisfied  therewith,  agreed  to  accept 
the  same,  and  advance  the  2,900/.;  That  accordingly,  by  indenture  of 
mortgage  and  assignment,  to  which  E.,  the  borrower,  was  party  of  one 
part,  and  plaintiff  and  H.  respectively  of  other  parts,  in  consideration  of 
2,900/.  paid  by  plaintiff  to  E.  out  of  such  moneys  of  H.  as  aforesaid,  a 
policy  of  assurance  and  the  dividends  on  certain  Bank  Annuities  were 
assigned  to  plaintiff,  but  subject  to  redemption  &c.,  with  covenants  by  E. 
to  pay  principal  and  interest  and  the  premiums  on  the  }K)licy,  and  a 
proviso  that,  in  default  of  payment  of  any  such  premium,  plaintiff  might 
pay  the  same,  and  repay  himself  the  amount  out  of  the  Bank  Annuities. 
After  these  recitals,  defendant,  by  the  first  mentioned  deed,  in  pursuance 
of  the  agreement,  and  in  consideration  of  the  premises,  and  of  plaintiff 
having  advanced  the  2,900/.  to  E.,  covenanted  &c.,  with  and  to  plaintiff, 
his  executors,  &c.,  and  also  as  a  distinct  covenant  with  and  to  H.,  her 
executors,  &c.,  that  defendant,  subject  to  the  proviso  after  mentioned, 
would  pay  5  per  cent  interest  on  the  2,900/.  until  payment  of  the  principal. 
Provided,  and  it  was  declared  and  agreed  between  and  by  the  parties 
thereto,  that  the  covenant  was  intended  only  as  a  security  for  so  much  of 
the  interest  as  the  dividends  of  the  Bank  Annuities  &c.,  after  pay- 
ment of  the  premiums,  should  be  insufKcient  to  pay :  and  that,  as  between 

(1)  By.  &  M.  343.  (2)  3d  B.  E.  359  (1  B.  &  Ad.  428). 
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HoPKixsoN  defendant  and  the  plaintiff  and  H.,  their  executors,  &c.,  such  part  of  the 

V.  dividends  as  should  from  time  to  time  remain  after  payment    of  the 

^^^'  premiums  should  first  be  applied  in  payment  of  the  accruing  interest,  or 

so  much  as  the  dividends  should  be  sufficient  to  pay,  and  that  defendant, 
his  heirs,  executors,  &c.,  should  be  liable  on  the  covenant  for  so  much  only 
of  the  interest  as  the  residue  of  the  dividends  should  from  time  to  time  be 
insufficient  to  pay. 

Held,  that  H.  ought  to  have  been  joined  as  a  plaintiff  by  reason  of  her 
joint  interest,  disclosed  by  the  deed,  in  the  subject-matter  of  the  covenant. 

Covenant.  The  declaration  stated  that  on  1st  August,  1840,  by 
articles  of  agreement  then  made  &c.  between  Thomas  Mann  Lee 
and  defendant  of  the  one  part,  and  plaintiff  and  Ann  Caroline 
Hogg  of  the  other  part  (profert) :  After  reciting  that  T.  M.  Lee  and 
defendant,  as  the  solicitors  or  agents  of  Emily  de  Coetlogon,  Henry 
Hewgill  and  Frances  Emily  his  wife,  had  lately  on  their  behalf 
requested  plaintiff  to  lend  to  them  2,900Z.  out  of  certain  moneys  of 
the  said  A.  C.  Hogg,  then  in  his  hands  and  held  by  him  in  trust 
for  her,  upon  the  security  of  an  assignment  by  way  of  mortgage  of 
such  policy  of  insurance,  Bank  Annuities,  &c.,  as  were  thereinafter 
mentioned ;  And  that  plaintiff,  though  otherwise  willing  to  make 
[  •ses  ]  such  *loan  on  the  security  of  such  proposed  mortgage,  yet,  not 
being  satisfied  that  the  same  was  a  sufficient  security  for  the 
interest  to  grow  due  on  such  sum  of  2,900Z.,  had  declined  to  lend 
the  same  without  some  further  security  for  payment  of  the  interest, 
and  thereupon  T.  M.  Lee  and  defendant  had  proposed  to  enter  into 
such  covenant  for  further  securing  the  same  as  thereinafter  con- 
tained; And  ''that  the  said  plaintiff  and  the  said  A.  C.  Hogg, 
being  satisfied  with  such  further  security,  agreed  to  accept  the 
same,  and  to  advance  the  said  sum  of  2,900{."  to  E.  de  C,  &c. ; 
And  accordingly,  by  indenture  of  mortgage  and  assignment  bearing 
even  date  with  the  said  articles,  and  made  between  Viscount  Walpole 
and  others  (named)  of  the  first  part,  the  said  E.  deC.  of  the  second  part, 
Hewgill  and  his  wife  of  the  third  part,  plaintiff  of  the  fourth  part, 
and  A.  C.  Hogg  of  the  fifth  part,  in  consideration  of  2,900Z.  to  the  said 
E.  de  C,  H.  Hewgill  and  F.  E.  his  wife,  paid  by  plaintiff  out  of  such 
monies  of  the  said  A.  C.  Hogg  as  aforesaid,  in  ihe  manner  &c. 
therein  particularly  mentioned,  a  certain  policy  of  assurance  &c. 
on  the  life  of  E.  de  C,  the  dividends  to  accrue  during  her  life  on 
certain  Consolidated  Bank  Annuities,  her  estate  for  life  in  certain 
Long  Annuities,  and  the  estate  or  interest  of  Hewgill  and  his  wife 
in  a  moiety  of  such  Bank  and  Long  Annuities  after  the  death  of 
E.  de  C,  were,  in  manner  therein  mentioned,  assigned  and  con- 
veyed to  plaintiff,  his  executors,  administrators  and  assigns,  but 
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subject  to  redemption  on  payment  by  E.  de  C,  Hewgill  and  his    Hopkinson 
wife,  their  executors,  &c.,  to  plaintiff,  his  executors,  &c.,  of  2,900Z.,         lkk. 
with  interest  at  5  per  cent.,  at  the  time  therein  mentioned ;  and 
that  in  the  said  indenture  were  contained  the  usual  covenants,  on 
the  part  of  the  said  *E.  de  C,  &c.,  for  repayment  of  the  principal      [  •966  ] 
and  interest  after  the  rate  aforesaid  by  equal  half-yearly  payments, 
&c.,  and  for  payment  of  the  annual  premiums  on  the  policy,  and  a 
provision  authorizing  plaintiff,  his  executors,  &e.,  in  case  of  default 
in  payment  of  any  of  such  premiums,  to  pay  the  same  and  repay 
himself  the  amount  out  of  the  said  Bank  Annuities  &c. :  He,  the 
defendant,  by  those  articles  of  agreement,  in  pursuance  of  the  said 
recited   agreement  in   that   behalf,   and  in   consideration  of  the 
premises  and  of  plaintiff  having  advanced  and  lent  the  sum  of  • 

2,900Z.  to  the  said  E.  de  C,  H.  H.  and  F.  E.  his  wife,  at  the 
request  of  the  said  T.  M.  Lee  and  the  defendant  as  aforesaid, 
''  did  covenant,  promise  and  agree  with  and  to  the  said  plaintiff, 
his  executors,  administrators  and  assigns,"  that  they,  the  said 
T.  M.  Lee  and  the  defendant,  but  subject  and  without  prejudice  to 
the  proviso  or  qualification  thereinafter  in  that  behalf  contained 
and  in  the  declaration  after  mentioned,  should  and  would  in  the 
meantime  and  until  full  payment  of  the  said  2,900Z.,  pay  or  cause 
to  be  paid  unto  plaintiff,  his  executors,  &c.,  interest  on  the  said 
2,900i.,  or  on  such  part  or  parts  thereof  as  should  from  time  to 
time  remain  unpaid  after  the  rate  of  5/.  per  cent,  per  annum,  by 
equal  half-yearly  payments  on  1st  February  and  1st  August,  and 
should  and  would  make  such  payments  without  any  deduction, 
&c. :  Provided  nevertheless,  and  it  was  thereby  agreed  and  declared 
between  and  by  the  parties  thereto,  that  the  covenant  and  agree- 
ment thereinbefore  contained  was  intended  only  as  security  for 
such  part  or  parts  of  the  interest  on  the  said  2,9002.  as  the  divi- 
dends or  other  annual  proceeds  or  produce  of  the  Bank  Annuities  and 
other  premises  assigned  as  aforesaid,  after  first  paying  or  ^deducting  [  *d67  ] 
thereout  the  premiums  from  time  to  time  to  become  due  and  pay- 
able on  the  aforesaid  policy  of  insurance,  should  from  time  to  time 
be  insufficient  to  pay  or  satisfy ;  and  that,  as  between  T.  M.  Lee 
and  the  defendant,  their  heirs,  executors,  &c.,  and  the  said 
plaintiff  and  A.  C.  Hogg,  their  executors,  administrators  and 
assigns,  such  part  or  parts  of  the  aforesaid  dividends,  &c.,  as 
should  from  time  to  time  remain  after  full  payment  and  satisfac- 
tion of  the  premiums  to  become  due  or  payable  on  the  said  policy 
of  insurance,  or  any  renewed  or  other  policv  of  insurance  to  be 
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HoPKixsoN  effected  in  lieu  thereof  under  the  power  in  the  said  recited  inden- 
Lee.  tu^6  ^^  ^^^^  behalf  contained,  should  in  the  first  instance  be  applied 
in  payment  and  satisfaction  of  the  interest  from  time  to  time  to 
accrue  due  on  the  said  2,900Z.  or  any  part  thereof  which  from  time 
to  time  might  remain  due  and  unpaid,  or  such  part  or  parts  of 
such  interest  as  the  same  should  be  sufficient  to  pay;  and  that 
T.  M.  Lee  and  the  defendant,  their  heirs,  executors,  &c.,  should  be 
liable  or  chargeable  on  their  aforesaid  covenant  for  or  in  respect 
only  of  such  part  or  parts  of  the  aforesaid  interest  as  such  residue 
of  the  aforesaid  dividends,  &c.,  should  from  time  to  time  be 
insufficient  to  pay. 

Averment  that,  although  the  principal  sum  of  2,900/.  remained 
unpaid,  yet  T.  M.  Lee  and  defendant  did  not,  nor  did  either  of 
them,  pay  or  cause  to  be  paid  to  plaintiff  such  part  of  the  interest 
on  the  said  2,9002.  as  the  dividends  &c.  of  the  Bank  Annuities  and 
other  assigned  premises,  after  making  the  payments  and  deductions 
&c.,  were  from  time  to  time  insufficient  to  pay,  by  equal  half-yearly 
[  *968  ]  payments  &c.,  but  they  neglected  &c. :  *and  that,  on  &c.,  145L  for 
one  year's  interest  &c.  became  and  was  due  and  payable  to  plaintiff 
under  and  by  virtue  of  the  said  indenture ;  and  that  the  dividends  &c., 
after  deducting  the  premiums  which  became  due  &c.  (and  which 
plaintiff  paid  and  retained  thereout,  default  in  payment  having  been 
made  by  E.  de  C,  Hewgill  and  his  wife),  were,  before  and  on  the 
day  and  year  last  aforesaid,  and  thence  have  been,  and  are,  insuffi- 
cient to  pay  or  satisfy  the  said  sum  so  due  for  interest,  by  a  large 
sum,  to  wit  &c.,  which  became  and  was  on  &c.  due  and  payable 
from  defendant  and  T.  M.  Lee  to  plaintiff  under  the  said  articles  of 
agreement,  and  still  is  wholly  due  &c.  to  plaintiff,  contrary  to  the 
covenant  &c.     And  so  the  plaintiff  saith  &c. 

Plea,  Non  eBt  factum.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Kingston  Spring 
Assizes,  1844,  it  appeared  that  the  material  clause  in  the  articles  of 
agreement  was  in  the  following  words : 

''  Now  these  presents  witness  that,  in  pursuance  of  the  said 
recited  agreement  in  this  behalf,  and  in  consideration  of  the 
premises,  and  of  the  said  Jonathan  Hopkinson"  (the  plaintiff) 
''having  so  advanced  and  lent  such  sum  of  2,900Z.  to  the  said 
E.  de  C,  H.  H.  and  F.  E.  his  wife  at  the  request  of  the  said 
T.  M.  Lee  and  J.  J.  Lee  as  aforesaid,  it  is  hereby  agreed  and 
declared  between  and  by  the  parties  hereto,  and  they  the  said 
T.  M.  Lee  and  J.  J.  Lee  do  hereby  severally  and  respectively,  and 
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for  their  several  and  respective  heirs,  executors  and  administrators,    HoPKiKsoir 
covenant,  promise    and   agree  vrith  and  to  the  said  Jonathan        lse. 
Hopkinson,  his  executors,  administrators  and  assigns,  and  also  as 
a  distinct  covenant  with  and  to  the  said  A.  G.  Hogg,  her  executors, 
*administratQrs  and  assigns,  in  manner  following,  that  is  to  say."       [  *^^^  ] 
Then  followed  the  covenant  set  out  in  the  declaration. 

The  defendant's  counsel  contended  that  the  plaintiff  must  be 
nonsuited  on  the  ground  of  variance ;  or  because  the  action  was 
brought  against  J.  J.  Lee  only,  whereas  it  appeared  by  the  deed 
that  A.  C.  Hogg  was  jointly  interested  in  the  subject-matter.  The 
Lord  Chief  Justice  gave  leave  to  move  to  enter  a  nonsuit :  and  the 
plaintiff  had  a  verdict. 

Thesiger,  in  Easter  Term,  1844,  moved  for  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered ;  and  he  relied  upon 
Anderson  v.  Martindale  (i),  as  not  distinguishable  from  the  present 
case.  He  also  moved  to  enter  a  verdict  for  the  defendant  on  a 
ground  which  it  is  not  material  to  state.  A  rule  nisi  was  granted 
on  both  points. 
In  this  vacation  (2), 

Martin  and  J.  Ariwuld  showed  cause,  and  contended  that  no 
joint  covenant  appeared ;  that,  in  declaring  on  a  contract  under 
seal,  if  the  terms  of  the  instrument  are  unambiguous,  they  alone 
must  guide,  and  no  question  can  arise,  as  in  cases  of  simple 
contract,  as  to  the  party  from  whom  the  consideration  moved ;  and 
that,  in  the  present  case,  the  agreement  itself  declared  the  covenant 
with  A.  G.  Hogg  to  be  a  distinct  one  from  the  covenant  with  the 
plaintiff.  They  cited  note  (1)  to  E celesta  n  v.  Clipsham  (8) ;  note  (c) 
to  the  same  case  (4)  in  the  5th  *edition  of  Serjt.  Williams's  [  •s^o  ] 
Saunders ;  and  the  addition  to  that  note  in  ed.  6  (5)  ;  and  they 
relied  upon  Sorsbie  v.  Part  (6),  and  Mr.  Preston's  addition  to 
Shepp.  Touchst.  166  (7),  cited  in  the  note  on  Saunders  last 
referred  to. 

Knotvles  and  Wordsivorth  supported  the  rule,  and  cited  Withers 
V.  BircJiam  (8),  Soitthcote  v.  Hoare  (9)  and  Scott  v.  Godwin  (lo). 

(1)  6  E.  B.  334  (1  East,  497).  (5)  1  Wms.  Saund.  155  a,  6th  ed. 

(2)  February    oth.       Before    Lord  (6)  12  M.  &  W.  146. 
Deiiman,  Ch.  J.,  Patteson  and  Cole-  (7)  7th  ed. 

ridge,  JJ.  (8)  27  R.  B.  350  (3  B.  &  C.  254). 

(3)  1  Wms.  Saund.  155.  (9)  12  B.  B.  700  (3  Taunt.  87). 

(4)  1  Wios.  Saund.  lt»5,  5th  ed.  (10)  27  B.  B.  386  (1  Bos.  &  P.  67). 
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HoPKiNsoK        The  rest  of  the  authorities  referred  to,  and  arguments  used,  for 

Lbk.         And  against  the  rule,  will  appear  sufficiently  by  the  judgment  of 

the  Court,  which  was  delivered  in  this  vacation  (February  12th)  by 

Lord  Denman,  Ch.  J. : 

The  question  is  whether  a  nonsuit  ought  to  be  entered  on  account 
of  the  action  being  brought  by  the  plaintiff  only,  when  the  covenant 
is,  in  contemplation  of  law,  made  by  the  defendant  with  the 
plaintiff  and  Ann  Caroline  Hogg  jointly.  That  it  is  so  made  is 
argued  from  the  authority  of  a  very  long  series  of  cases,  of  which 
SUngsby's  case  (i)  is  the  leading  one,  though  by  no  means  the  oldest ; 
a  case  the  more  entitled  to  respect,  because  it  is  founded  on  a 
principle  the  reason  of  which  is  adopted  and  sanctioned  in  Andergon 
V.  MaHindale  (2)  by  Lord  Kbnyon,  whose  comment  upon  it,  and 
whose  consequent  decision,  received  the  silent  acquiescence  of  the 
whole  Court.  This  case  does  not  appear  to  have  been  over-ruled 
or  questioned.  It  was  acted  upon  in  the  Court  of  Error  over  which 
[  "971  ]  GiBBS,  Ch.  J.  presided  in  1818 :  James  v.  Emery  (3).  *The  same 
rule  is  laid  down  by  Sheppard,  in  the  Touchstone,  166. 

But  the  last  very  learned  editor,  Mr.  Preston,  has  there  originated 
a  doubt  whether  it  is  not  expressed  too  generally.  He  refers  to 
several  cases,  none  of  which  impugn  or  qualify  the  rule,  and  (which 
is  truly  remarkable)  does  not  even  name  Anderson  y.  Martindale  (2). 
Mr.  Preston  introduces  an  exception  not  grounded  on  any  judicial 
authority,  viz.  that  the  covenant  must  be  ambiguous  before  that 
which  is,  prima  facie,  either  joint  or  several  can  be  properly  con- 
strued as  several  or  joint  according  to  the  interest  of  the  covenantees. 
He  cites  Salk.  898  (4)  (which  gives  no  countenance  to  the  exception), 
and  2  Boll.  Ab.  419,  which  relates  to  a  wholly  different  matter. 
(We  have  looked  into  1  Boll.  Abr.  419,  which  is  under  the  head 
Condition,  and  519,  under  that  of  Covenant ;  in  neither  place  does 
this  doctrine  appear  (5).)  Mr.  Preston  thus  concludes  his  observa- 
tions. "  The  general  rule  proposed  by  Sir  Vicary  Gibbs,  and  to  be 
found  in  several  books,  would  establish,  that  there  was  a  rule  of 
law  too  powerful  to  be  controuled  by  any  intention,  however  express." 
But  we  think  there  is  no  ground  for  Mr.  Preston's  apprehension 
•  that  words  perfectly  plain  and  unambiguous,  confining  the  contract 
expressly  to  one  person  and  excluding  all  others  from  its  operation, 

(1)  6  Co.  Rep.  18  b.  (4)  RobinsoH  v.  Walker,  1  Salk.  39:$. 

(2)  6  R.  R.  334  (1  East,  497).  (5)  Probably  the  reference  intended 

(3)  19  R.  R.  503  (5  Price,  529;  ,S'.  C,      by  Mr.  Preston  is  to  2  Roll.  Ab.  149 
a  Taunt.  245).  Obligation  (H), 
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will  be  strained  by  the  law  so  as  to  comprehend  those  whom  it  took    Hopkinson 

pains  to  exclude.     The  true  explanation  of  the  rule  is  rather  this  :         l^j^^ 

that  the  whole  covenant  taken  together  binds  to  both  covenantees 

and  not  to  either  of  them  alone,  though  separately  named  in  some 

of  its  *words,  by  reason  of  the  joint  interest  in  the  subject-matter       [  •972  ] 

of  the  action  appearing  on  the  face  of  the  deed  itself. 

Sach  being  the  state  of  the  authorities,  a  special  case  (i)  was 
reserved  from  the  Assizes  for  the  Court  of  Exchequer,  where  certain 
persons  with  whom  a  covenant  had  been  made  sued  the  covenantors 
upon  it.  The  deed,  being  fully  set  out,  was  found  to  make  a 
covenant  with  the  plaintiflFs  for  themselves  and  others;  and  in 
Michaelmas  Term,  1848,  the  Court  held,  in  strict  conformity  with 
all  the  cases,  that  a  nonsuit  ought  to  be  entered,  because  those 
others  had  not  been  joined  as  plaintiffs  in  bringing  the  action 
though  the  covenant  declared  on  was  in  its  terms  made  with  them 
alone.  But  the  plaintiff  here  places  his  whole  reliance  on  some 
dicta  which  fell  from  the  late  Chief  Baron  and  from  Parke,  B., 
applicable,  not  to  that  case,  but  only  to  the  converse  of  it,  which 
were  represented  as  at  variance  with  the  old  law.  Unluckily,  no 
reference  was  made  to  Anderson  v.  Martinddle  (2),  as  the  Court, 
justly  thinking  the  general  rule  too  clear  for  argument,  stopped  the 
learned  counsel  who  supported  it.  Lord  Abinger  thought  the  rule 
plain  and  certain,  and  that  it  required  no  authority  :  ''  it  is  correctly 
stated  by  Mr.  Preston :  "  he  then  cites  the  rule  with  the  exception  (3). 
Parke,  B.  also  thinks  the  correct  rule  is  laid  down  by  Gibbs,  Ch.  J. 
in  James  v.  Emery  (4),  with  the  qualification  stated  by  Mr.  Preston. 
These  learned  Judges  could  not  intend  to  overrule  Anderson  v. 
Martindale{2),  which  was  not  *brought  before  them  ;  nor,  if  they  [  •973  ] 
did,  could  we  agree  to  be  bound  by  their  extra-judicially  declaring 
such  an  intention  where  their  decision  itself  pursued  the  doctrine 
of  that  case. 

The  instrument  proved  in  this  case  recited  that  the  defendant 
had  borrowed  of  the  plaintiff  2,900Z.,  part  of  the  moneys  of  Ann  C. 
Hogg,  then  in  his  hands  in  trust  for  her,  on  the  security  of  a 
mortgage  of  a  policy  of  insurance  and  certain  Bank  Annuities  and 
other  valuable  things,  and  that  the  plaintiff  had  required  some 
further  security,  and  thereupon  the  defendant  proposed  to  enter 

(1)  Sorabiey.  Par*,  12  M.  &W.  146.      the  judgment  of  Lord  Abinobr,    12 

(2)  6  R.  R.  334  (1  East,  497).  M   &  W.  157,  line  8,  should  be  read 

(3)  Patteson,  J.  observed,  during      **  to  several  persons." 

the  argument  of  the  present  case,  that         (4)  19  E.  R.  503  (5  Price,  533). 
the  words   **  by  several  persons,"  in 
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HoPKiNsoK  into  this  covenant  for  further  securing  the  same,  and  that  the 
Leb.  plaintiff  and  A.  G.  Hogg  were  satisfied  therewith,  and  agreed  to 
accept  the  same,  and  to  advance  the  said  sum  of  2,90(M.,  and 
thereupon  the  mortgage  had  been  executed  in  consideration  of  the 
same  advance  of  2,900Z. ;  and  it  was  witnessed  that,  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  premises  and  of 
the  advance  of  the  said  sum  to  defendant,  the  defendant  covenanted 
with  the  plaintiff,  his  executors,  administrators  and  assigns,  *'  and 
also  as  a  distinct  covenant  with  and  to  the  said  A.  C.  Hogg,  her 
executors,  administrators  and  assigns,  in  manner  following,**  that 
is,  to  pay  the  plaintiff,  his  executors,  administrators  or  assigns, 
regular  interest  on  the  2,900Z.  or  such  part  thereof  as  should  remain 
unpaid  :  Provided  that  this  covenant  should  be  only  a  security  for 
such  part  of  the  said  interest  as  the  dividends  or  other  annual 
income  or  produce  of  the  Bank  Annuities  and  other  premises 
assigned  (after  first  paying  the  premiums  on  the  policy)  shall 
from  time  to  time  be  insufficient  to  pay  or  satisfy;  and  that, 
as  between  the  two  Lees,  their  heirs,  executors,  administrators 
[  *974  ]  and  assigns,  and  the  plaintiff  and  A.  C.  *Hogg,  their  executors, 
administrators  and  assigns,  such  part  of  the  aforesaid  dividends 
or  income  or  annual  produce  as  shall  from  time  to  time  remain 
after  full  payment  and  satisfaction  of  the  premiums  of  insurance 
shall,  in  the  first  instance,  be  applied  in  payment  of  the  interest  on 
the  2,900Z.  The  covenant  is  made  with  the  plaintiff  in  relation  to 
the  security  of  2,900Z.,  the  sole  property  of  A.  C.  Hogg;  and  it 
binds  the  borrowers  to  pay,  as  between  themselves  on  the  one 
hand  and  the  plaintiff  and  A.  G.  Hogg  on  the  other,  the  deficiency 
between  the  income  of  Bank  stock  and  the  premiums  of  the 
insurance. 

The  money  lent  in  the  case  of  Andei*Bon  v.  Martindale  (i)  was 
the  consideration  of  the  covenant  to  pay  an  annuity  during  the  life 
of  Elizabeth  Wyatt;  but  the  covenant  itself  was  with  the  plaintiff's 
intestate,  his  executors,  administrators  and  assigns,  and  also  to 
and  with  the  said  E.  Wyatt  and  her  assigns,  to  pay  the  plaintiff 
the  annuity.  This  language  as  entirely  confines  the  covenant  to 
the  plaintiff,  and  makes  another  separate  covenant  with  E.  Wyatt, 
as  any  words  not  directly  exclusive  can  make  it.  In  Slmgsby'9 
case  (2)  the  covenant  was  with  certain  persons  named,  and  "  <id  et 
cum  qtwlibet  et  qualibet  eorum.'*  No  words  can  be  stronger  to  give 
the  plaintiff  an  option  to  sue  all  jointly  or  each  separately.  Yet  in 
(1)  6  R.  B.  334  (1  East,  497).  (2)  5  Co.  Eep.  18  b. 
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both  the  Court  held  that,  by  reason  of  the  joint  interest  in  the 
subject-matter  of  the  suit,  as  disclosed  in  the  deed  itself,  the  action 
must  be  joint. 

We  think  it  would  be  a  waste  of  time  to  argue  that  the  words 
"  as  a  distinct  covenant "  do  not  furnish  any  stronger  inference 
of  the  intention  to  exclude  than  those  just  cited  from  those  well- 
known  cases.  If  they  *are  still  law,  the  present  case  must  be 
decided  against  the  plaintiff.  We  see  no  ground  whatever  for 
doubting  whether  they  are. 

We  must  not  conclude  without  observing  that  the  case  of  Foley  v. 
Addenh'ooke  (i),  decided  in  this  Court  in  Hilary  Term,  1848,  but 
not  alluded  to  in  Sarsbie  v.  Park{2),  probably  because  not  then 
reported,  is  in  exact  conformity  with  the  decision  in  that  case  and 
in  this,  and  contains  no  doctrine  at  variance  with  Anderson  v. 
Martindale  (3)  and  the  older  authorities. 

Rule  absolute  to  enter  a  nonsuit. 


HOPKINSON 
V. 

Ler. 


[  •975  ] 


EEG.  V.    The   YOEK  and  NORTH  MIDLAND 
EAILWAY  COMPANY, 

(14  L.  J.  a  B.  277—282.) 

Mandamtu — Bailway  Act,  construction  of — Remedy  against  Company 
under  covenant 

Under  a  Railway  Act,  6  &  7  Will.  IV.  c.  Ixxxi.  the  Company  were 
required  **  to  make  proper  watering-places  for  cattle,  in  all  cases  where  by 
means  of  the  railway  the  cattle  of  any  persons  occupying  lands  adjacent 
thereto  should  be  deprived  of  access  to  their  ancient  watering-places,  and  to' 
supply  the  same  with  water." 

After  this  Act  passed,  and  during  the  progress  through  Parliament  of  a 
subsequent  Act,  for  amending  the  first  Act,  by  an  indenture  made  between 
the  Railway  Company  of  the  first  part,  and  Sir  W.  M.  of  the  second  part, 
in  consideration,  amongst  other  things,  of  Sir  W.  M.'s  withdrawing  all 
opposition  to  the  latter  biU,  the  Company  covenanted  "that  they  would 
pay  to  Sir  W.  M.,  as  and  for  the  special  damage  to  be  thereby  occasioned  to 
his  estate,  and  particularly  to  his  mansion  house,  the  sum  of  5,000/.,  and 
that  whenever  any  close,  &c.  of  Sir  W.  M.  should  be  intersected  by  the  said 
railway,  the  different  parts  adjoining  should  be  thi'own  together  and 
properly  levelled,  &c.,  and  that  the  C<impany  should,  at  their  own  expense, 
make  and  complete  such  good  and  sufficient  fences,  drains,  gates,  stiles, 
and  other  conveniences,  as  might  be  necessary  for  the  re-dividing  of  the 
fields  which  mi<rht  be  intersected  by  the  railway,  and  for  laying  thorn  to  the 
adjoining  fields  of  the  same  estate  for  the  purpose  of  convenient  occupation, 
or  otherwise  would  pay  the  said  Sir  W.  M.  the  costs  incurred  by  him  in  so 


(1)  62  R.  R.  326  (4  Q.  B.  197). 

(2)  12  M.  &  W.  147. 

B.R. — VOL.  LXVI. 


(3)  6  R.  R.  334  (1  East,  497). 
40 
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Thr  York 

▲KD  NOBTH 

Midland 
Railway 
Company. 


[  •278  ] 


doing.*'  The  5,000^  was  paid  by  the  Company,  and,  under  the  indentare. 
Sir  W.  M.  had  given  notice  to  the  Company  to  make  certain  fenoee,  drainB, 
croseings,  gates  and  x>onds  :  Held,  that  the  covenaut  and  the  proceedings 
under  it  were  no  answer  to  a  mandamita  to  the  Company  to  make  watering- 
places,  under  the  Act  of  6  &  7  Will.  lY.  c.  Ixxxi. 

Ma^yda^vus  to  the  York  and  North  Midland  Bailway  Company. 

The  writ  suggested  that  by  an  Act  of  6  <&  7  Will.  lY.  (i),  entitled, 
&c.,  it  was  enacted  that  certain  persons  therein  described,  and  their 
several  respective  successors,  should  and  might  be  united  into  a 
Company  for  making  and  maintaining  a  railway,  &c.,  and  should 
be  a  body  corporate,  by  the  name  and  style  of  "  The  York  and 
North  Midland  Bailway  Company ;  "  and  that  it  was  enacted  by 
the  said  Act  (2),  ''  that  the  said  Company  should  from  time  to  time, 
at  their  own  expense,  make  such  arches,  tunnels,  culverts,  drains, 
or  other  passages  over,  under,  or  by  the  side  of  the  said  railway, 
and  the  fences  on  the  sides  thereof  respectively,  of  such  breadth, 
depth  and  dimensions  as  should  be  sufficient  at  all  times  to  convey 
the  water  as  clearly  from  the  lands  adjoining  or  lying  near  to  the 
said  railway  as  before  making  the  said  railway,  without  obstructing 
or  impounding  the  same  in  any  way  to  the  prejudice  of  any  of  the 
said  lands,  and  also  to  make  proper  watering-places  for  cattle,  in 
all  cases  where,  by  means  of  the  said  railway,  the  cattle  of  any 
person  occupying  lands  adjacent  thereto  should  be  deprived  of 
access  to  their  ancient  watering-places,  and  to  supply  the  same  at 
all  times  with  water  from  such  rivers,  brooks,  streams,  or  springs 
of  water,  as  *would  have  supplied  the  cattle  of  such  persons  if  the 
said  railway  had  not  been  made,  or  from  any  other  source  or 
*  feeder  which  could  lawfully  be  obtained  for  that  purpose ; "  and 
also  that  another  Act  passed  in  1  Yict.  (3),  to  alter  and  amend  the 
former  Act ;  and  that  the  Company,  under  the  powers  of  the  said 
several  Acts,  had  made  and  carried  the  railway  through  and  inter- 
sected certain  closes  of  land,  the  property  of  Sir  W.  M.  Milner,  Bart., 
in  the  several  occupations  of  A.,  B.,  &c.,  numbered,  &c.  (being  eight 
in  the  whole),  and  in  which  said  several  closes  of  land  there  were 
ancient  ponds  or  watering-places  for  cattle,  and  that  by  means  of 
the  said  railway  having  so  intersected  the  said  closes,  the  said 
ancient  ponds  or  watering-places  for  cattle  had  been  severally  cut 
off  from  one  portion  of  the  said  closes  respectively,  and  the  cattle 
of  the  said  A.,  B,,  C,  &c.,  respectively  occupying  such  portions  of 

(1)  6  &  7  Will.  IV.  c.  Ixxxi.     The  (2)  Sect.  88. 

Act  received  the  Boyal  assent  2l8t  of  (3)  7  Will.  IV.  &  1  Yict.  c.  Ixyiii. 

June,  1836.  Boyal  assent  30th  of  June,  1837. 
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the  said  closes  as  aforesaid,  had  been  thereby  deprived  of  access 
to  their  ancient  watering-places;  and  that  in  pursuance  of  the 
provisions  of  the  said  Acts  of  Parliament,  the  Company  ought  at 
their  own  costs  and  charges  to  make  proper  watering-places,  in 
such  portions  of  the  said  closes  of  land  respectively  as  had  by 
means  of  the  said  railway  been  cut  off  and  intersected  from  the 
several  ancient  ponds  or  watering-places  for  cattle  therein,  and  in 
which  the  cattle  of  the  said  A.,  B.,  and  C,  respectively  occupying 
the  same,  as  aforesaid,  had  been  deprived  of  access  to  such  ancient 
watering-places  as  aforesaid,  and  to  supply  the  same  at  all  times 
with  water  when  made;  and  that  application  by  a  notice  in  writing, 
under  the  hands  of  Sir  W.  M.  Milner,  A.,  B.,  and  C,  dated  the  25th 
of  March,  1843,  had  been  made  to  the  Company,  in  pursuance  of 
the  provisions  of  the  said  Acts,  to  make  such  watering-places  as 
aforesaid,  that  is  to  say,  &c.  (specifying  them),  but  that  the 
Company  had  wholly  neglected  and  refused,  &c.  The  writ  then 
commanded  the  Company,  at  their  own  proper  costs  and  charges, 
to  make  or  cause  to  be  made  proper  watering-places  for  cattle,  in 
such  portions  respectively  of  the  said  several  closes  of  land  as  last 
aforesaid,  and  to  supply  the  same  at  all  times  with  water  when 
made,  pursuant  to  the  aforesaid  application  made  to  them  in  that 
behalf,  and  to  the  provisions  of  the  said  Acts  of  Parliament. 

Beturn,  that  the  within-mentioned  closes  of  land,  at  the  time  of 
making  the  indenture  hereinafter  mentioned,  were  and  still  are 
the  property  of  Sir  W.  M.  Milner,  parcel  of  other  lands  of  which 
he,  the  said  Sir  W.  M.  Milner,  was  then  seised  or  otherwise  entitled 
to  ;  and  that  after  the  passing  of  the  Act  of  Parliament  first  within 
mentioned,  and  during  the  passing  through  Parliament  of  the  bill 
for  the  Act  secondly  within  mentioned,  and  before  the  making  and 
carrying  the  within-mentioned  railway  through  the  said  closes  of 
land  as  within  mentioned,  to  wit,  on  the  1st  of  May,  1837,  by  a 
certain  indenture  then  made  between  the  said  Company,  of  the  one 
part,  and  the  said  Sir  W.  M.  Milner,  of  the  other  part,  and  sealed, 
&c.,  it  was  covenanted,  &c.,  that  in  case  the  said  Company  should 
make  and  carry  their  railway  through  the  said  lands  and  tenements 
of  the  said  Sir  W.  M.  Milner,  in  the  altered  line,  as  proposed  by 
the  said  bill  for  the  second  within- mentioned  Act,  and  then  intended 
to  be  authorized  by  the  said  last-mentioned  Act,  they,  the  said 
Company,  should  pay  to  the  said  Sir  W.  M.  Milner,  as  and  for  the 
special  damage  to  be  thereby  occasioned  to  the  said  lands  and 
tenements  of  the  said  Sir  W.  M.  Milner,  of  which  the  within- 
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mentioned  closes  then  and  still  are  severally  part  and  parcel,  and 
particularly  to  a  mansion  house  of  his,  called  Bolton  Lodge,  the 
sum  of  5,000{.,  the  same  to  be  paid  by  the  said  Company,  in 
manner  therein  mentioned,  to  be  exclusive  of  the  value  of  the 
land  which  the  said  Company  would  require  for  the  purposes  of 
the  said  railway,  and  the  ordinary  damages,  which  the  said 
Company  might  commit,  either  to  t}ie  said  Sir  W.  M.  Milner  or  his 
tenants,  which  land  and  damages  were  to  be  valued  and  paid  for  by 
the  said  first-mentioned  Act,  unless  the  said  parties  to  the  deed 
should  otherwise  agree.  And  it  was  in  and  by  the  said  deed  of 
covenant  further  covenanted  and  agreed  by  and  between  the  said 
Company  and  the  said  Sir  W.  M.  Milner,  that  whenever  any  close 
or  parcel  of  land  or  ground  belonging  to  him  should  be  intersected 
by  the  said  railway,  the  part  or  parts  of  such  close,  piece  or  parcel 
of  land  on  each  side  of  the  said  railway,  or  ^either  of  them,  as  the 
case  might  be,  should,  if  the  adjoining  land  belonged  to  the  said 
Sir  W.  M.  Milner,  and  if  he  should  require  the  same,  be  thrown 
into  the  adjoining  lands,  by  removing  the  fences  and  properly 
levelling  the  sites,  and  soiling  the  same  in  a  sufficient  and  work- 
manlike manner ;  and  that  the  said  Company  should  and  would, 
at  their  own  expense,  make  and  complete  such  good  and  sufficient 
fences,  drains,  gates,  stiles,  and  other  conveniences,  as  might  be 
necessary  for  the  re-dividing  of  the  fields  in  the  same  estates  which 
should  be  intersected  by  the  said  railway,  and  for  laying  them  to 
the  adjoining  fields  of  the  same  estates,  for  the  purpose  of  convenient 
occupation ;  or,  otherwise,  would  pay  on  demand  to  the  said  Sir 
W.  M.  Milner,  the  reasonable  costs  and  expenses  he  might  be  put 
to  in  making  and  executing  such  fences  and  other  works  as  afore- 
said, to  be  recovered  in  default  of  payment  by  action  of  debt,  or 
on  the  case,  in  any  of  her  Majesty's  Courts  of  Record  at  Westminster 
— (other  provisions  of  the  deed  were  also  set  out,  which  are  not 
material) ;  and  that  on  the  8th  of  July,  a.d.  1837,  the  Company 
paid  Sir  W.  M.  Milner  the  5,000/.,  in  full  satisfaction  and  discharge 
of  the  special  damage,  &c.  And  that  after  the  passing  of  the  Act 
secondly  mentioned,  and  before  the  application  of  the  25th  of  March, 
1848,  viz.,  in  April,  1840,  the  said  Sir  W.  M.  Milner  caused  to  be 
served  on  the  said  Company  a  notice,  together  with  a  plan,  and  an 
explanation  of  the  said  plan  respectively — (the  notice  was  set  out 
in  the  return,  and  called  on  the  Company,  in  pursuance  of  the 
deed  of  covenant  of  the  Ist  of  May,  1887,  to  make  various  fences, 
drains,   crossings,   gates  and  ponds,   specified  in  the  plan  and 
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explanation) ;  and  that  the  Company  did,  in  compliance  with  the 
said  notice  so  served  upon  them  in  the  month  of  April,  1840,  and 
long  before  the  making  of  the  said  application  to  them  by  the 
notice  in  writing  of  the  25th  of  March,  1843,  make,  complete  and 
execute  the  said  fences,  drains  and  other  works  connected  there- 
with, as  specified  in  the  said  explanation  under  the  head  of  fences 
and  drains,  and  also  the  said  crpssings  on  the  railway  in  the  said 
explanation  specified  under  the  head  of  crossings  on  the  [railway, 
and  also  the  said  gates  in  the  said  explanation  specified  under  the 
head  of  gates,  except  one;  and  that  the  said  ponds  in  the  said 
explanation  specified  under  the  head  of  ponds,  were  and  are  the 
same  identical  ponds  as  were  specified  and  required  to  be  made  in 
and  by  the  notice,  bearing  date  the  25th  of  March,  a.d.  1843,  and 
that  the  cutting  off  the  said  ponds  and  watering-places  as  within 
mentioned,  and  the  damage  thereby  occasioned  to  the  said  Sir 
W.  M.  Milner  and  his  said  estate,  as  within  mentioned,  were  and 
are  part  and  parcel  of  the  damages  which  were  in  and  by  the  said 
indenture  covenanted  and  agreed  to  be  conpensated,  valued  and 
paid  for,  as  herein  in  that  behalf  above  mentioned ;  and  that  the 
said  ponds  so  required  to  be  made  by  the  said  Company  as  aforesaid 
were  and  are  conveniences  which  the  said  Company,  in  and  by  the 
said  indenture,  covenanted  to  make  and  complete,  at  their  own 
expense,  as  above  in  that  behalf  mentioned. 

To  this  return  there  was  a  traverse,  setting  out  at  length  the 
indenture  of  the  1st  of  May,  1837.  (By  this  indenture  it  appeared 
that  the  5,000Z.  was  paid,  and  the  covenant  before  set  out  was 
entered  into  by  the  Company  with  Sir  W.  M.  Milner,  in  order  to 
carry  out  an  agreement  made  by  him  with  the  Company,  that  he 
would  withdraw  his  opposition  to  the  second  bill,  which  carried  the 
line  of  railway  nearer  his  mansion,  and  was  in  other  respects  more 
injurious  to  his  property  than  the  first,  on  receiving  a  full  and 
adequate  compensation  for  the  special  damage  which  should  be 
occasioned  to  his  property  by  reason  thereof.)  And  the  traverse 
of  the  return  concluded  with  the  following  special  traverse : 

''Without  this,  that  the  cutting  oS  of  the  said  ponds  and 
watering-places,  as  in  the  said  writ  mentioned,  and  the  damage 
thereby  occasioned,  as  in  the  said  writ  mentioned,  were  or  are 
part  and  parcel  of  the  damages  which  were  in  and  by  the  said 
indenture  covenanted  and  agreed  to  be  compensated,  valued  and 
paid  for,  as  in  the  return  in  that  behalf  mentioned,  in  manner  and 
form  as  in  the  said  return  is  in  that  behalf  alleged,  and  this  the 
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Baid  Sir  W.  M.  Milner,  A.,  B.,  C,  &c.,  pray  may  be  inquired  of  by 
the  country.  And  the  said  Sir  W.  M.  Milner,  A.,  B.,  C,  ic,  by 
{orce  of  the  said  statutes  in  that  behalf  made  and  provided,  as  to 
so  much  of  the  said  return  as  states  and  alleges  that  the  ponds 
required  to  be  *made  by  the  said  Company  were  and  are  con- 
veniences which  the  Company  in  and  by  the  said  indenture 
covenanted  to  make  and  complete,  at  their  own  expense,  say  that 
the  said  ponds  so  required  to  be  made  by  the  said  Company,  as 
in  the  said  writ  and  return  mentioned,  were  not  nor  are,  nor  were, 
nor  are  any  of  them,  conveniences  which  the  said  Company  in  and 
by  the  said  indenture  covenanted  to  make  and  complete  at  their 
own  expense,  in  manner  and  form  as  is  in  the  said  return  alleged  ; 
and  this  the  said  Sir  W.  M.  Milner,  A.,  B.,  and  C,  &c.,  pray  maybe 
inquired  of  by  the  country." 
Demurrer  and  joinder. 


Wortley  (Addison  was  with  him),  in  support  of  the  demurrer : 

The  defendants  (the  Company)  object  to  the  traverse,  first, 
because  it  attempts  to  put  in  issue  matter  of  law ;  secondly, 
because  it  is  argumentative;  thirdly,  because  it  is  too  narrow; 
and,  fourthly,  that  it  traverses  parts  of  the  return,  without 
traversing  the  whole.    *    ♦    * 

Knotvles  (H.  Hill  was  with  him),  contra  : 

The  return  is  altogether  inconsistent.  *  *  [It]  ought  to  be 
quashed  on  the  preliminary  objection.  But  on  the  merits,  this 
is  not  an  injury  which  the  Company,  under  the  agreement,  were 
bound  to  provide  against.    *     *    * 


Wortley,  in  reply. 


Cur.  adv.  vvlt. 


[  281  ]  The   judgment    of    the    Goubt    was,    on    a    subsequent    day, 

delivered  by 

LoBD  Denman,  Ch.  J. : 

This  was  a  mandamus  commanding  the  defendants,  in  pursuance 
of  the  Act  of  Parliament  under  which  they  are  incorporated,  to 
make  ponds  or  watering-places  in  certain  closes  or  pieces  of  land 
intersected  by  the  railway,  as  prescribed  by  the  88th  section  of 
that  Act.    The  defendants  had  made  a  return,  stating  an  indenture 
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between  Sir  W.  M.  Milner,  the  prosecutor  of  this  writ,  and  them- 
selves, by  which,  in  consideration  of  his  not  opposing  the  alteration 
of  their  line,  it  was  agreed  that  they  should  pay  to  Sir  W.  M.  Milner, 
as  for  the  special  damage  thereby  occasioned  to  the  lands  and 
tenements  of  the  said  Sir  W.  M.  Milner,  and  particularly  to  a 
mansion  house  of  his,  called  Bolton  Lodge,  the  sum  of  5,000Z., 
to  be  paid  as  therein  mentioned,  and  to  be  exclusive  of  the  value 
of  the  land  which  the  Company  would  require  for  the  purposes  of 
the  said  railway,  and  damages  which  the  Company  might  commit 
either  to  the  said  Sir  W.  M.  Milner  or  his  tenants,  and  which  land 
and  damages  were  to  be  valued  and  paid  for  by  the  Company  in  the 
manner  provided  for  by  the  Act,  unless  the  parties  to  the  deed 
should  otherwise  agree ;  and  further,  that  whenever  any  closes  or 
pieces  or  parcels  of  land  or  ground  belonging  to  him  should  be 
intersected  by  the  railway,  and  if  the  adjoining  land  belonged  to 
Sir  W.  M.  Milner,  and  he  should  require  the  same,  those  parts  on 
each  ^ide  of  the  railway  should  be  thrown  into  the  adjoining  land, 
by  removing  the  fences,  drains,  gates  and  stiles  in  a  sufficient  and 
workmanlike  manner,  and  that  the  Company  should  and  would, 
at  their  own  expense,  make  and  complete  such  fences,  drains,  gates 
and  stiles,  and  other  conveniences  as  might  be  necessary  for  the 
re-dividing  of  the  fields  on  the  same  estate  which  should  be 
intersected  by  the  railway,  and  for  laying  them  to  the  adjoining 
fields  of  the  said  estate  for  the  purpose  of  convenient  occupation. 
The  defendants  then  state  that  Sir  W.  M.  Milner  gave  notice  that, 
in  pursuance  of  the  deed,  he  required  them  to  make  such  fences, 
drains,  gates,  stiles,  and  other  conveniences,  as  might  be  necessary; 
setting  out  as  one  head  of  the  works  he  required  to  be  done,  the 
ponds  which  are  the  subject  of  this  writ.  The  defendants  say 
they  executed  the  works  required,  except  the  ponds,  and  they 
conclude  by  alleging  that  the  cutting  off  of  ponds  and  watering- 
places,  as  stated  in  the  writ,  and  damages  occasioned  thereby, 
were  part  of  the  special  damages,  covered  by  the  5,000Z. ;  and, 
further,  that  the  ponds  they  are  required  to  make  were  not  con- 
veniences within  the  meaning  of  the  indenture  last  set  forth.  Sir 
W.  M.  Milner  has  traversed  both  these  assertions,  to  which  the  defen- 
dants have  demurred.  Technical  objections  were  taken  on  both  sides. 
It  was  argued  that  the  matters  are  matters  of  law  and  not  of  fact ; 
on  the  other  hand  it  was  argued  that  the  return  is  bad  and  is 
repugnant.  We  do  not  enter  into  these  objections,  as  we  are  of 
opinion  the  indenture  furnishes  no  sufficient  answer  to  the  writ 
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The  special  damages,  for  which  the  5,000Z.  were  paid,  are  evidently 
such  as  were  peculiar  to  Sir  W.  M.  Milner  in  the  alteration  of  the 
line  of  whatever  nature  they  may  be,  and  not  such  damages  as 
might  happen  to  any  person  whose  lands  were  intersected ;  such 
damages  are,  in  the  very  clause  of  the  indenture,  pointed  out  as 
ordinary  damages,  and  the  88th  section  of  the  Act  provides  for 
them  in  terms.  The  indenture  was  made  on  the  Ist  of  May,  1837, 
long  after  the  Act,  which  passed  on  the  2l6t  of  June,  1886,  and 
the  clause  in  the  indenture  seems  almost  exactly  to  refer  to  that 
section  among  others  in  the  Act.  With  respect  to  the  other  clause 
in  the  indenture,  it  is  plain  the  word  ''  conveniences,"  there  used, 
does  not  apply  to  all  things  necessary  for  the  occupation  of  the 
land,  but  to  all  things  necessary  for  the  re-dividing  and  laying 
the  intersected  closes  to  the  adjoining  land  for  the  purpose  of 
convenient  occupation ;  it  is  the  laying  the  lands  together  to  which 
those  words  must  be  applied,  not  to  making  fences  and  other 
conveniences :  added  to  which,  the  88th  section  obliges  the  com- 
pany to  supply  water,  and  gives  them  power  to  go  even  over  the 
lands  of  a  third  person,  which,  if  the  clause  of  the  indenture  were 
to  receive  the  construction  of  the  defendants,  would  relate  only 
to  making  ponds  on  the  lands  of  Sir  W.  M.  Milner.  At  all  events, 
it  cannot  alter  the  obvious  meaning  *of  the  indenture  itself.  Upon 
the  whole,  we  are  of  opinion  that  the  prosecutor  is  entitled  to  our 
judgment,  and  the  peremptory  writ  of  mandamus  must  issue. 


Rule  absolute  for  a  peremptory  mandamus. 
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WHITHOEN  V.  THOMAS.  i844. 

Nor.  18. 
(7  Man.  &  G.  1—10;  S.  C.  8  Scott,  N.  R.  783;    14  L.  J.  0.  P.  38 ;  8  Jur.  1008.)  

A.,  a  freeman  of  the  borough  of  T.  resided  with  his  wife  and  family,  and     Tewkesbury, 
carried  on  his  business  of  wine-merchant  at  G.,  more  than  seven  miles  from  r  i  i 

T.  He  paid  dd*  a  week  for  the  use  of  a  bedroom  and  a  dark  closet  in  the 
house  of  a  friend  at  T.,  A.  keeping  the  key  of  the  closet,  in  which  he 
deposited  wine-samples.  He  slept  in  the  bedroom  twelye  times  in  the  six 
months  next  before  the  31st  of  July: 

Held,  that  A.  did  not  reside  in  T.  for  six  months  before  the  31st  of  July, 
within  the  meaning  of  the  Bepresentation  of  the  People  Act,  1832  (2  Will.  lY. 
c.  45),  s.  27  ;l). 

Sembte,  that  a  statement  in  the  case — ^that  A.  had  slept  in  T.  ''about 
twelve  times,'*  was  uncertain  and  insufficient :  but  the  Eevising  Barrister 
being  present  in  Court,  the  Court  permitted  the  case  to  be  altered  by  him 
instanter. 

Decisions  of  election  committees  of  the  House  of  Commons  are  not 
receivable  as  authorities,  upon  the  argument  of  registration  appeal  cases. 

The  claimant  was  a  freeman  of  the  borough  of  Tewkesbury, 
and  entitled  to  have  his  name  inserted  in  the  list  of  freemen  for 
that  borough,  if  he  resided  *within  the  borough,  or  within  seven        t  *^  3 
miles  thereof,  within  the  2  Will.  IV.  c.  45 ;  and  whether  he  did  so 
reside,  is  the  question  for  the  opinion  of  the  Court. 

The  claimant  is  a  wine-merchant,  residing,  and  carrying  on  bis 
business,  at  Gloucester  (which  is  more  than  seven  miles  from  the 
borough  of  Tewkesbury),  where  he  has  for  many  years  occupied  a 
house,  in  which  he  carries  on  his  business,  and  also  bonding  vaults 
for  the  bulk  of  his  stock.  He  is  a  married  man,  and  keeps  one 
domestic  servant  at  his  establishment  at  Gloucester.  With  the 
object  of  qualifying  himself  to  vote  for  the  borough  of  Tewkesbury, 
the  claimant  has,  since  the  year  1844,  paid  to  Mr.  Sproule,  a  friend 
of  his,  and  also  agent  for  one  of  the  sitting  members  for  the  said 
borough,  the  sum  of  9d.  a  week  for  the  use  of  a  furnished  bedroom 
in  Mr.  Sproule's  house,  situate  within  the  said  borough,  and  also 
of  a  closet  about  six  feet  by  three,  without  a  window,  of  which 
closet  the  claimant  keeps  the  key,  and  in  which,  between  January 
and  July,  1844,  he  kept  some  wine-samples.  During  the  same 
period  he  slept  in  the  bedroom  (about)  twelve  times,  and  during 
the  year  ending  July,  1844  (about)  fifteen  to  twenty  times,  on  the 
occasion  of  his  coming  to  Tewkesbury  on  business ;  but  he  has 

(1)  Followed  in  Barlow  y.  Smith  Cases,  293,  and  IHpaiale'a  case  (1868) 
[1892]  Fox  and  Smith's  Begistration      L.  R.  4  Q.  B.  114,  19  L.  T.  432. 
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Wbithobn  never  taken  his  meals  at  Mr.  Sproule*s  except  on  some  occasions 
Thomas,  when  invited  to  dine  as  a  friend.  Mr.  Sproale  never  let  lodgings 
to  any  other  person;  and  he  made  the  above  arrangement  with 
the  claimant  for  the  purpose  of  assisting  him  to  qualify  as  a  voter 
for  the  borough.  I  decided  that  the  claimant  had  not  resided 
within  the  borough  of  Tewkesbury,  within  the  meaning  of  the 
2  Will.  lY.  c.  45,  so  as  to  entitle  him  to  be  placed  upon  the  list  of 
voters  for  that  borough.  If  the  Court  are  of  a  contrary  opinion, 
then  the  name  of  Whithorn,  and  that  of  James  Gorle,  whose  appeal 
depends  upon  a  similar  decision,  and  ought  to  be  consolidated 
[  *8  ]        *with  the  present,  will  be  placed  upon  the  register. 

(Signed)        H.  S.  K,  Bevising  Barrister. 

TiNDAL,  Ch.  J.,  when  the  case  was  called  on  for  argument, 
intimated  that  the  question,  which  appeared  to  be  whether  the 
residence  of  the  claimant  was  bond  fde  or  merely  colourable,  was 
rather  one  of  fact  than  of  law. 

Erle,  J.,  observed  that  the  case  distinctly  found  that  the  claimant 
did  not  reside  within  the  borough  of  Tewkesbury. 

ByUs,  Serjt.,  for  the  appellant,  submitted  that  the  question  was 
one  of  law,  whether,  upon  the  facts  stated,  the  claimant  resided  in 
the  borough. 

Maule,  J.  pointed  out  that  the  case  was  uncertain,  in  stating 
that  the  claimant  slept  in  the  bedroom  ''  about  twelve  times ; " 
and  observed  that  it  was  impossible  to  say  how  many  times  was 
intended  by  that  statement. 

ByUsy  Serjt.  proposed  that  the  statement  should  be  amended 
by  striking  out  the  word  ''  about; "  and  that  in  the  paragraph  which 
stated  that  he  slept  there  ''  about  fifteen  to  twenty  times,"  the 
word  '*  between  "  should  be  inserted  in  lieu  of  *'  about."  To  which 
CockburUf  for  the  respondent,  assented. 

TiNDAL,  Ch.  J. : 

We  must  adhere  to  the  course  we  have  previously  adopted  (i). 
We  cannot  allow  alterations  to  be  made  in  a  case  by  consent. 

[  4  ]  Byles,  Serjt.  then  suggested  that  as  the  Bevising  Barrister  was 

in  Court,  the  original  case  should  be  handed  to  him,  and  that  he 

(1)  iSee  Wtbb  v.  The  Overseers  o/AsUm,  58  £.  £.  218  (5  Man.  &  G.  14). 
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should  at  once  make  the  proposed  alterations.    This  was  accordingly    Whithobk 


V. 

Thomas. 


done. 

Byles,  Serjt. : 

The  case  involves  three  points :  first,  whether  the  residence  of 
the  claimant  is  colourable ;  secondly,  the  nature,  and  thirdly,  the 
degree,  of  such  residence. 

First,  it  is  no  objection  that  the  claimant  resided  in  the  borough 
for  the  purpose  of  obtaining  a  vote :  Rex  v.  Sargent  (i). 

(Upon  the  learned  Serjeant  also  referring  to  Colonel  Chxiytor's 
case  (2),  The  Milbome  Port  case  (3),  and  other  decisions  of  com- 
mittees of  the  House  of  Commons  collected  in  Elliott  on  Registra- 
tion, pp.  198 — 204, 2nd  ed.,  Tindal,  Ch.  J.  said  that,  so  far  as  the 
reasoning  in  these  cases  went,  it  might  be  proper  to  cite  them,  but 
not  as  authorities.) 

All  that  is  required  is,  that  a  party  should  have  some  connection 
with  the  borough. 

(Tindal,  Ch.  J. :  The  mere  object  which  the  party  had  in  view 
in  residing  in  the  place,  will  hardly  be  insisted  upon  as  an  objec- 
tion, if  there  was  a  residence  in  fact  (4). 

Cockbum  assented.) 

Secondly,  as  to  the  nature  of  the  residence  in  this  case.  It  would 
have  been  a  sufficient  inhabitation  within  the  18  &  14  Car.  II.  c.  12, 
6.  1,  and  the  cases  decided  upon  that  statute.  The  result  of  the 
authorities  is,  that  a  party  is  said  to  reside  where  he  lies  or  sleeps. 

(Maule,  J. :  That  is,  where  he  passes  the  night.) 

In  settlement  cases  the  residence  of  an  apprentice  is,  where  he 
sleeps  the  last  of  the  last  forty  nights  of  the  apprenticeship  :  Rex 
v.  Ca^Ueton  (5),  Rex  v.  Brighthelmstone  (6). 

(Maule,  J. :  A  freeman  to  be  entitled  to  vote  is  required  *to        [  *s  3 
reside  in  the  borough  for  six  calendar  months  next  before  the  81st 
of  July.    Can  you  say  that  sleeping  there  for  twelve  days  next 
before  the  81st  of  July  would  be  sufficient  ?) 

It  is  submitted  it  would  be  if  he  had  the  right  to  sleep  there 
during  the  rest  of  the  six  months,  and  that  the  animus  revertendi. 

(1)  5  T.  E.  466.  (4)  Videpoety  p.  638. 

(2)  Harwich,  1  Peckw.  389.  (5)  Burr.  Sett.  Ca.  569. 

(3)  Corb.  &  Dan.  227.  (6)  6  T   E.  188. 
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Whithobn        (Maule,  J.:  There  is  nothing  in  this  case  to  show  an  animus 
Thomas.      revertendi  on  the  part  of  the  claimant.     He  might  have  had  no 
occasion  to  go  again  to  Tewkesbury.) 

The  claimant  had  entered  into  a  contract  with  the  landlord,  and 
had  actually  hired  the  bedroom  and  closet,  and  he  kept  the  key  of 
the  latter.  There  was  no  necessity  for  an  actual  occupation  of  the 
bedroom. 

Thirdly,  as  to  the  degree  of  the  residence.  It  may  be  said  on  the 
other  side,  that  if  the  claimant  had  slept  only  one  night  at  Tewkes- 
bury, it  clearly  would  not  have  been  sufficient.  That  is  putting  an 
extreme  case,  which  may  be  met  by  supposing  the  case  of  his 
having  slept  there  every  night  but  one.  This  is  not  a  question  as 
to  the  domicil  of  the  party. 

(TiNDAL,  Ch.  J. :  It  may  or  may  not  be. 

Eble,  J.:  The  word  "residence"  may  have  a  very  different 
meaning  in  different  statutes.) 

The  learned  Serjeant  referred  also  to  2  Inst.  702. 

Cockbum,  for  the  respondent : 

The  real  question  is,  whether  the  claimant,  bond  fide^  had  a  place 
at  which  he  slept  in  Tewkesbury.  One  important  feature  in  this 
case  is,  that  he  is  a  married  man,  living  in  Gloucester,  where  his 
wife  and  family  reside.     Uhi  tucor,  ibi  domus. 

It  appears  that  the  claimant  took  the  room  for  the  purpose  of 
regaining  his  vote.  That  may  be  not  an  objection  per  se  ;  but  such 
a  taking  should  be  supported  by  strong  proof  of  a  bondjide  residence. 
It  is  important  also  to  observe  that  the  room  was  taken  in  the  house 
of  the  agent  for  one  of  the  sitting  members.  It  was,  at  most,  but 
[  •e  ]  "a  passage  residence ;  "  *as  in  Rex  v.  The  Duke  of  Richmond  (i), 
which  is  strongly  in  point. 

(Maule,  J. :  The  case  does  not  state  that  the  claimant  took  the 
room.    It  only  says  that  he  paid  9d,  a  week  for  the  use  of  it.) 

It  is  the  same  thing  as  if  he  had  staid  at  an  inn.  In  this  view  the 
present  case  is  infinitely  weaker  than  Rex  v.  The  Duke  of  Rich- 
mond, It  is  altogether  more  a  question  of  fact  than  of  law.  The 
claimant  never  did  more  than  sleep  at  the  house  in  question.     In 

(1)6T.  E.a60. 
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Bex  V.  North  Ctury  (i),  Baylby,  J.  says  that  the  word  "  reside,"    whithokh 

''where  there  is  nothing  to  show  that  it  is  used  in  a  more  extensive      Thomas. 

sense,  denotes   the  place   where  an  individual  eats,  drinks,  and 

sleeps,  or  where  his  family  or  his  servants  eat,  drink,  and  sleep." 

A  man  undoubtedly  may  have  more  than  one  residence ;   but  in 

this  case  the  claimant  has  the  mere  colourable  appearance  of  a 

residence. 

Bylea,  Serjt.,  in  reply : 

If  by  colourable  residence  is  meant  that  the  room  was  taken  for 
the  purpose  of  obtaining  or  preserving  a  vote,  that  is  admitted  to 
be  no  objection.  If  more  is  meant,  the  Court  will  be  governed  by 
the  same  rule  as  the  Court  of  Queen's  Bench  in  special  cases  from 
Sessions  ;  and  will  not  infer  fraud  where  none  is  stated  (2).  There 
was  no  final  de3i8ion  in  Rex  v.  The  Duke  of  Richmond.  Lord 
Kenyon,  Ch.  J.  there  says,  "However,  it  is  not  necessary,  at 
present,  to  say  that  this  may  not,  on  further  investigation,  turn  out 
to  be  a  bond  fide  residence :  the  question  here  is,  whether  these 
facts  ought  not  to  be  submitted  to  the  consideration  of  a  jury,  and 
I  am  clearly  of  opinion  that  they  ought."  There  is  a  great  differ- 
ence between  residence  and  domidl.  The  latter  is  something  *more  [  •?  ] 
than  the  former,  and  may  be  quite  different  from  it.  In  Story's 
Conflict  of  Laws,  s.  41,  it  is  said:  "By  the  term  'domicil,'  in  its 
ordinary  acceptation,  is  meant  the  place  where  a  person  lives  or  has 
his  home.  In  this  sense,  the  place  where  a  person  has  his  actual 
residence,  inhabitancy,  or  commorancy,  is  sometimes  called  his 
domicil.  In  a  strict  and  legal  sense,  that  is  properly  the  domicil 
of  a  person,  where  he  has  his  true,  fixed,  permanent  home  and 
principal  establishment,  and  to  which,  whenever  he  is  absent,  he 
has  the  intention  of  returning  (animus  revertendi).''  And  in  s.  48, 
it  is  further  said,  "  The  French  jurists  have  defined  domicil  to  be, 
the  place  where  a  person  has  his  principal  establishment."  And 
after  referring  to  some  other  French  authorities,  he  cites  the 
definition  of  Vattel,  "a  fixed  residence  in  any  place,  with  an 
intention  of  always  staying  there  (3).  But,"  the  learned  author 
adds,  "this  is  not  an  accurate  statement.  It  would  be  more 
correct  to  say,  that  that  place  is  properly  the  domicil  of  a  person, 

(1)  4B.  &  C.  953 ;  7  Dowl.  &  Ry.  424.      2  T.  R.  71 1 ;  and  in  Rex  v.  Llanbeder- 

(2)  Vide  per  fiiTLLEB,  J.  in  Bex  y.      goch,  7  T.  E.  107. 

FilUmgUy,   1  T.    E.  461;    per  Lord  (3)  "  D'y  demeurertoujours,"  Droit 

Kbxyon,  Ch.  J.  in  Rex  v.  FiUongley,      des  Gens,  §  218. 
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Wbithobh    in  which  his  habitation  is  fixed,  without  any  present  intention  of 
Thomas,      removing  therefrom."     Although  Gloucester  was  the  claimant's 
domicil,  he  may  have  had  a  residence  at  Tewkesbury. 

TiNDAL,  Ch.  J. : 

The  question  in  this  case  arises  upon  the  thirty-second  section  of 
the  2  Will.  ly.  c.  45,  which  enacts  that  no  person  shall  be  qualified  to 
vote  for  a  borough,  as  a  freeman,  *'  unless  he  shall  have  resided  for 
six  calendar  months  previous  to  the  last  day  of  July  "  in  the  year 
in  which  the  registration  takes  place  within  the  borough.  And  the 
question  is,  whether,  upon  the  case,  as  stated,  there  is  enough  to 
show  that  the  Revising  Barrister  has  come  to  a  wrong  decision, — 
whether  the  facts  distinctly  show  a  residence  by  the  claimant  within 
the  borough  of  Tewkesbury.  I  think  they  do  not.  I  do  not  mean 
[  *8  ]  to  say  that  where  the  object  of  a  residence  *is  to  obtain  a  vote,  that 
circumstance  would  detract  from  the  right  of  the  party ;  bat  the 
question  here  is,  whether  the  claimant  had  a  real,  bond  fide, 
residence  in  the  borough.  We  must  assume,  that  no  other  facts 
than  those  stated,  came  before  the  Revising  Barrister,  which,  in  his 
opinion,  were  material  for  the  appellant.  Then  what  are  the  facts, 
as  stated?  That  the  party  had  a  residence  and  domicil  at 
Gloucester,  there  can  be  no  doubt ;  but  all  that  appears  as  to  the 
borough  of  Tewkesbury,  is,  that  he  paid  to  a  friend  of  his,  the  sum 
of  9^.  a  week  for  the  use  of  a  furnished  bedroom  and  a  dark  closet, 
of  which  closet  the  claimant  kept  the  key ;  and  that  in  this  closet 
he  had  some  wine-samples ;  that  between  January  and  July,  1844, 
he  slept  in  the  bedroom  a  dozen  times,  and  during  the  whole  year 
ending  July,  1844,  between  fifteen  and  twenty  times. 

Now,  first  of  all,  it  is  to  be  observed  that  the  mere  payment 
of  rent  would  not  be  equivalent  to  a  residence.  The  residence 
required  by  the  statute,  must  mean  an  actual  occupation,  for  some 
part  of  the  time  specified,  by  the  party  himself,  or  an  occupation 
by  his  family  or  servants.  In  this  case  we  are  not  informed 
whether  the  twelve  nights  on  which  the  claimant  slept  in  Tewkes- 
bury, are  or  are  not,  distributed  over  the  six  months — they  may 
have  been  the  very  last,  or  the  very  first,  nights  of  that  period.  It 
is  impossible,  upon  this  dry  statement  of  facts,  that  the  law  should 
pronounce  that  they  constituted  a  residence  in  Tewkesbury.  The 
Revising  Barrister  was  the  judge  of  the  facts  ;  and  it  was  for  him  to 
decide  whether  the  claimant  had  a  bond  fide  residence  within  the 
borough  of  Tewkesbury.    I  think  that  he  has  come  to  a  proper 
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decision,  and  that  it  must  be  affirmed,  and,  in  so  very  clear  a  case,    Whithobh 
with  costs.  Thomas. 

GOLTMAN,  J. : 

I  am  of  the  same  opinion.  It  appears  that  the  claimant  had 
entered  into  a  contract  under  ^which  he  might  sleep  at  Mr.  Sproule's  [  *^  1 
house  when  he  thought  proper.  The  fact  does  not  necessarily 
imply  a  residence.  It  is  undoubtedly  true  that  a  party  may 
have  two  or  more  residences.  In  this  case  the  claimant  had  a 
separate  domicil;  and  the  question  is,  whether  there  was  the 
animus  residendi  with  respect  to  the  lodging  in  Tewkesbury.  It 
is  no  objection  that  the  lodging  was  taken  for  the  purpose  of 
obtaining  a  vote;  but  that  circumstance  induces  one  to  doubt 
whether  there  was  a  taking  animo  residendi.  It  would  not 
invalidate  the  right  of  voting  if  that  animus  existed ;  but  it 
serves  to  cast  a  light  upon  the  intention  of  the  party.  Upon 
the  whole,  I  think  the  Bevising  Barrister  was  warranted  in  the 
conclusion  at  which  he  arrived. 

Maulb,  J. : 

I  think  this  is  a  very  clear  case,  and  one  which  probably,  but  for 
the  importunity  of  the  appellant,  would  not  have  been  brought  into 
this  Court.  Unless  it  appeared  to  me  that  the  facts  stated  in  the 
case  clearly  showed  the  Bevising  Barrister  to  be  in  the  wrong,  I 
should  consider  myself  bound  to  support  his  decision.  The 
meaning  of  the  term  '*  inhabitant "  has  been  considerably  extended 
from  what  it  originally  imported  ;  but  this  is  not  so  with  the  term 
"  resident."  There  cannot  be  the  smallest  doubt  that  the  claimant 
in  this  case  had  not,  in  ordinary  language,  a  residence  in  Tewkes- 
bury. The  question  is,  whether  he  had  a  residence  in  point  of  law. 
And  I  think  it  clear,  he  had  not.  (His  Lordship  recapitulated  the 
facts  of  the  case.)  The  facts  stated  by  no  means  make  out  a 
residence.  It  is  possible  that  a  party  may  be  a  resident  in  a  place 
where  he  has  slept  only  the  number  of  nights  mentioned  in  this 
case.  But  there  are  other  facts  for  our  consideration.  The 
claimant  has  a  wife  and  family  at  another  place,  where  he  ordinarily 
resides.  I  think  the  Bevising  Barrister  was  quite  ^right  in  his  [  *io  ] 
conclusion,  and  that  his  decision  must  be  affirmed,  with  costs. 

Eblb,  J. : 
It  appears  to  me  that  the  question  here  is,  whether  the  Bevising 
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Fr.r. 


whithobn    Barrister  was  legally  bonnd  to  find  that  the  claimant  was  a  resident 

Thomas.      ^^  Tewkesbury,  within  the  meaning  of  the  thirty-second  section  of 

the  Reform  Act.    I  am  not  aware  that  the  term  "  reside  '*  is  so 

used  in  any  statute,  as  that  the  facts  stated  in  this  case,  could  be 

considered  as  amounting    to   a  residence.      I  think  that  in  the 

Beform  Act,  the  intention  of  the  Legislature  was,  that  a  party  who 

obtained  a  vote  by  residing  in  a  borough,  should  have  some  local 

interest  there — referring  to   the   ordinary  meaning   of  the  word 

**  residence,"  as  conveying  the  idea  of  home.    It  is  stated  that  the 

claimant  in  this  case  paid  9d.  a  week  for  the  use  of  a  bedroom. 

It  does  not  follow  from  that  fact  that  he  had  the  exclusive  right  to 

that  room.    It  is  also  stated  that  he  slept  there  twelve  times  during 

a  period  of  six  months.     That  is  a  very  small  number  of  times. 

The  fact  of  sleeping  at  a  place,  indeed,  by  no  means  constitutes  a 

residence — though,  on  the  other  hand,  it  may  not  be  necessary  for 

the  purpose  of  constituting  a  residence  in  any  place  to  sleep  there 

at  all.    If  a  man's  family  are  living  in  a  borough,  and  he  is  absent 

for  six  months,  but  with  the  intention  of  returning,  he  will  still  be 

considered  as  residing  there.     But  there  is  nothing  of  that  kind  in 

this  case.     And  the  other  facts  stated,  such  as  the  occupation  of  a 

closet  by  keeping  wine-samples  in  it,  certainly  will  not  establish  a 

residence. 

Decision  affirmed^  with  costs. 


1844. 
Nor,  18. 

Siruthem 
DicUion  of 
Lancashire. 

[11] 


JOHN  GADSBY  v.  SAMUEL  WARBURTON. 

(7  Man.  &  G.  11—20 ;  S.  0.  8  Scott,  N.  R.  775 ;  14  L.  J.  C.  P.  41.) 

**  Of  Poplar  Grove,  Didsbury,"  is  a  suflBcient  description  of  the  place  of 
abode  of  an  objector  in  a  notice  of  objection,  without  stating  where 
Didsbury  is  situated. 

Sembhy  that  the  description  of  the  place  of  abode  of  an  objector,  given  in 
a  notice  of  objection  (under  the  Parliamentary  Voters  Registration  Act, 
1843  (6  &  7  Vict.  c.  18),  s.  7)  will,  in  all  cases,  be  sufficient,  if  it  be  the 
same  as  that  inserted  in  the  list  of  voters  (1). 

On  appeals  from  decisions  of  Revising  Barristers,  the  Court  will  hear 
only  one  counsel  on  each  side. 

The  respondent's  name  appeared  on  the  list  of  persons  entitled  to 
vote  in  the  election  of  any  knij^ht  of  the  shire  for  the  Southern 
Division  of  Lancashire,  in  respect  of  property  situate  in  the 
township  of  Harpurtrey  within  the  polling  district  of  Manchester, 


(1)  See  Thackway  v.  PiUher  (1866)  L.  R.  2  0.  P.  100;  36  L.  J.  C.  P.  73, 
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and  the  place  of  his  abode  was  correctly  stated  to  be  '*  Newton,      Qadsbt 
near  Hyde,  Cheshire."  Wabburton. 

The  appellant  sent  to  the  respondent,  through  the  post,  a  notice 
of  objection,  as  follows : 

*'  To  Mr.  Samuel  Warburton,  of  Newton,  near  Hyde,  Cheshire. 

"  Take  notice,  that  I  object  to  your  name  being  retained  in  the 
Harpurtrey  list  of  voters  for  the  Southern  Division  of  Lancashire. 
Dated,  this  eighteenth  day  of  August,  one  thousand  eight  hundred 
and  forty-four.  (Signed)  John  Gadsby,  of  Poplar  Grove,  Didsbury, 
on  the  register  of  voters  for  the  township  of  Manchester." 

The  appellant's  name  appeared  on  the  register  of  voters  for  the 
township  of  Manchester ;  and  the  place  of  his  abode  was  stated  in 
the  register,  to  be  (as  stated  in  the  notice  of  objection),  **  Poplar 
Grove,  Didsbury." 

The  place  of  the  appellant's  abode  was  truly  described  *in  the  [  ^12  ] 
notice  of  objection,  to  the  extent  to  which  it  appeared  in  that 
notice,  and  as  he  had  himself  described  it  in  the  register  of  voters ; 
but  it  was  urged,  on  behalf  of  the  respondent,  that  the  description 
of  the  appellant's  place  of  abode,  as  it  appeared  on  the  notice  of 
objection,  was  not  sufficient  to  sustain  a  notice  of  objection  against 
a  voter  on  the  list,  for  the  purpose  of  expunging  his  name,  though 
it  might  be  sufficient  on  the  register  to  entitle  the  appellant  to  have 
his  name  retained  on  the  list,  so  far  as  the  description  of  his  place 
of  abode  affected  that  right. 

I  held  the  notice  insufficient  in  fact,  and  that  something  ought  to 
have  been  added  to  the  description  of  the  appellant's  place  of 
abode,  as  "Lancashire"  or  "near  Manchester"  (Didsbury  being 
a  few  miles  only  from  Manchester  and  a  township  within  the 
polling  district  of  Manchester),  or  the  like,  as  the  case  might  be ; 
and  I  retained  the  respondent's  name  on  the  list  without  calling 
upon  him  to  prove  his  qualification. 

It  was  then  contended,  on  behalf  of  the  appellant,  that  as  he  had 
described  his  place  of  abode  in  the  notice  of  objection  in  the  same 
words  in  which  he  had  described  it  on  the  register  of  voters,  it  was 
sufficient,  and  that  by  law  he  was  not  bound  to  describe  his  place  of 
abode  in  the  notice  of  objection  more  fully,  or  otherwise,  than  he  had 
previously  described  it  upon  the  register  of  voters  then  in  force. 

I  ruled  the  contrary. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
appellant's  statement  in  the  notice  of  objection  of  his  place  of 
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gadfbt      abode,  as  he  has  fltated  it  for  the  purpose  of  his  own  vote  on  the 
Wabbubtov.  register,    is,    under    the    facts    and    circumstances    hereinbefore 
mentioned,  sufficient  in  law  to  sustain  the  said  notice  against  the 
respondent. 

If  the  Court  are  of  opinion  that  the  description  given  by  the 
[  *18  ]  appellant  in  the  notice  of  objection  of  his  place  *of  abode,  is 
sufficient  in  law  to  sustain  the  notice  against  the  respondent,  I 
having  decided  and  adjudged  that  description  to  be  insufficient  in 
fact,  the  name  of  the  respondent  is  to  be  expunged  from  the  register 
of  voters ;  otherwise,  to  remain. 

(Signed)        B.  M.,  Revising  Barrister. 

Cockbum  (with  whom  was  Kinglake,  Serjt.  (i))  for  the  appellant : 

The  questions  in  this  case  are,  first,  whether  the  description  of 
the  place  of  abode  of  the  objector  given  in  the  notice  of  objection, 
is  sufficient ;  secondly,  supposing  it  is  not  so  per  se,  whether  it  is 
rendered  sufficient  by  the  fact  of  its  being  the  same  as  that  given 
in  the  list  of  voters  published  by  the  overseers. 

First,  it  is  submitted  that  the  objector  has  sufficiently  complied 
with  the  form  given  in  schedule  (A)  No.  5,  to  the  6  «b  7  Vict.  c.  18, 
referred  to  by  sect.  7.  That  form  concludes  thus :  ''  (Signed)  A.  B. 
of  (place  of  abode)  on  the  register  of  voters  for  the  parish  of "  (2). 

The  objector  here  has  described  himself  as  "  of  Poplar  Grove, 
Didsbury,  on  the  register  of  voters  for  the  township  of  Manchester." 
The  only  difierence  between  the  two  is,  that  the  objector,  in  order 
to  make  his  notice  square  with  the  fact,  has  substituted  the  word 
"township "  for  that  of  " parish '*  given  in  the  form.  The  Court 
are  bound  to  take  notice  of  the  existence  of  a  township  (s). 

(TiMDAL,  Ch.  J.:  Is  that  so?  We  are  bound  to  take  judicial 
notice  of  a  county  (4).) 

[  *u  ]  (The  learned  counsel  was  proceeding  to  *read  a  description  of 

the  township  of  Manchester,  from  the  Parliamentary  Gazette  ;  but 
TiNDAL,  Ch.  J.  said  they  could  not  receive  it  as  an  authority.) 

(1)  The  Court  intimated,  that  as  by  Begistratioii  Order,  1895.  Those  forms 
the  Parliamentary  Voters  Registration  conclude  thus:  **  (Signed)  A.  B.  of 
Act,  1843  (6  &  7  Vict.  c.  18.  s.  60),  they  [place  of  abode]  on  the  register  [or 
were  directed  to  hear  appeals  in  the  list]  of  electors  for  the  parish  [or 
same  manner  as  special  cases,  they  township]  of  ." — J.  G.  P. 
should  hear  only  one  counsel  on  each  (3)  Nid  tid  mil  is  matter  to  be 
side.  pleaded. 

(2)  The  forms  now  in  use  are  Form  (4)  See  2  Inst  557 ;  Com.  Dig.  tit. 
No.  5  (a)  and  (b)  in  Schedule  I.  of  the  County  (A.). 
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The  Revising  Barrister  considered  the  notice  also  objectionable,  upon  Gadsbt 
the  ground  that  the  description  of  the  objector's  place  of  abode  was  wabbubton. 
insufficient,  and  that  "  Lancashire  "  or  "  near  Manchester  "  should 
have  been  added.  But  there  is  no  reason  for  such  an  addition ; 
and  the  latter  one  suggested  would  not  have  been  sufficient, 
according  to  the  Revising  Barrister's  own  view,  as  it  would  have 
been  necessary  to  have  said  "  near  Manchester,  in  the  county  of 
Lancaster."  A  party  must  be  on  the  list  of  voters  in  order  to  be 
entitled  to  object.  It  may  be  that  more  particularity  is  required  in 
the  case  of  a  claimant. 

(TiNDAL,  Gh.  J. :  According  to  the  form,  the  objector,  certainly, 
is  only  required  to  state  his  place  of  abode,  and  that  he  is  on  the 
list  of  voters  for  a  particular  parish.) 

*  *  As  to  the  second  point,  the  objector's  place  of  abode  is  required 
to  be  given  solely  for  the  purpose  of  his  identification.     *    *    * 

Cardwell,  for  the  respondent :  [  15  ] 

The  question  here  is,  not  so  much,  whether  the  notice  of  objection 
is  sufficient  in  point  of  fact,  as  whether  there  are  facts  sufficiently 
stated  in  the  case  from  which  the  Court  must  infer  that  the  Revising 
Barrister  was  wrong.  The  Revising  Barrister  has,  in  effect,  found 
that  the  description  given  was  not  sufficient.  There  may  possibly 
be  two  or  three  Didsburys  in  England  ;  and  something  was  requisite 
to  fix  the  particular  place  intended.     *    *     * 

As  to  the  second  point,  the  inference  is  that  the  place  of  abode 
to  be  given  in  the  notice  of  objection,  should  be  the  actual  place  of 
abode  of  the  objector,  and  not  the  place  of  abode  stated  in  the  list 
of  voters  ;  for  otherwise  the  form  would  have  been,  "  described  in 
the  list  of  voters  as  of,"  &c.     ♦    *     * 

Cockbum,  in  reply :  [  16  ] 

It  is  sufficient  if  the  description  given  of  the  objector's  place  of 
abode  will  enable  the  party  objected  to  to  find  him  out. 

(Maulb,  J. :  By  the  6  &  7  Vict.  c.  18,  s.  7,  the  notice  of  objection 
is  required  to  be  in  the  form  given,  ''  or  to  the  like  effect.") 

With  regard  to  a  change  of  residence,  the  party  would,  in  such  an 
event,  be  bound  to  send  in  a  fresh  claim,  if  he  was  within  the  time 
limited  by  the  Act. 

41—3 
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Gadbbt  (Coltmak,  J. :  He  might  have  changed  his  place  of  abode  after 

Wabbubtok.  *^^®  ^^^*  ^^^  made  out  and  published.) 

Still,  a  description  of  the  former  place  of  abode  would  be  sufficient 
to  identify  him.  If  the  place  of  abode  in  the  notice  were  different 
from  that  in  the  list,  the  party  objected  to  might  think  the  objector 
was  not  entitled  to  object,  and  might  not  appear  before  the  Bevising 
Barrister. 

TiNDAL,  Ch.  J. : 

I  think  the  proper  test  to  which  the  sufficiency  of  this  notice  ought 
to  be  brought  is,  to  try  it  by  the  form  given  in  the  schedule  (A.) 
No.  5,  to  the  6  &  7  Vict.  c.  18,  and  compare  them  together.  (His 
Lordship  read  the  form  in  the  schedule,  and  the  notice  set  out 
in  this  case.)  There  is  clearly  no  variance  upon  the  ground  that 
the  objector  has  described  himself  as  being  on  the  list  of  voters  for  a 
"  township  "  instead  of  a  **  parish  "(i).  All  that  the  seventh  section 
of  the  Act  requires  is,  that  the  notice  is  to  be  '*  to  the  like  effect  *' 
with  the  form  given.  Inasmuch,  therefore,  as  there  is  a  list  of 
voters  for  the  township  of  Manchester,  the  notice  is  correct  in 
this  respect. 

With  respect  to  the  description  of  the  place  of  abode,  there  is 
also  an  exact  compliance  with  the  form.  The  place  of  abode 
[•17]  is  sufficiently  described  if  it  be  truly  *described.  A  place  of  abode 
is  not  necessarily  to  be  described  as  in  a  parish.  That  is  old  law. 
Com.  Dig.  tit.  Abatement  (2).  It  is  said  that  there  may  be  two  or 
more  Didsburys,  and,  therefore,  that  '*  Lancashire  "  should  have 
been  added;  but  non  constat^  there  may  not  be  two  or  more 
Didsburys  in  that  county.  The  respondent,  at  least,  should  have 
shown  that  he  had  been  misled,  or  put  to  some  inconvenience, 
by  the  notice  in  its  present  form ;  but  nothing  of  that  kind  is 
suggested  (3).  It  seems  to  me,  therefore,  that  sufficient  has  been 
done,  and  that  the  decision  of  the  Revising  Barrister  must  be 
reversed. 

(1)  See  note  2,  p.  642.  question  might  have  been  raised  as  to 

(2)  (F.  25).  tlie  suflRciency  of  the  notice  of  objec- 

(3)  A  latent  ambiguity  arising  out  tion,  whether  the  voter  had  been 
of  the  existence  of  other  places  bearing  actually  misled  by  it  or  not.  An 
the  same  name  was  not  alleged,  and  is  ambiguous  notice  cannot  be  set  right 
not  to  be  presumed.  But  if  it  had  by  a  verbal  communication ;  neither, 
been  shown  that  there  was  another  as  it  would  seem,  can  it  be  made  good, 
place  of  the  name  of  Didsbury  in  a  ex  post  facto,  by  the  sagacity  of  the 
different    or  in    the  same  county,   a  party  to  whom  it  is  addressed. 
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COLTMAN,  J.  :  GADSBT 

r. 
We  must  construe  the  schedule  to  the  Act  in  a  reasonable  manner.  Warburtozt. 

The  object  of  the  notice  is,  to  give  the  party  objected  to,  reasonable 

information  where  the  objector  is  to  be  found.    When  the  place  of 

abode  of  the  latter,  given  in  the  notice,  is  the  same  as  that  in 

respect  of  which  his  name  stands  upon  the  list  of  voters,  it  must 

be  taken  that  there  are  abundant  means  to  identify  him ;  and  a 

more  particular  description  is  not  necessary.    If  the  objector  had 

changed  his  abode  after  the  list  was  made  out,  that  might  have 

given  rise  to  a  different  question  ;  and  perhaps  in  such  a  case  he 

ought  to  have  afforded  further  information;  but  that  is  not  the 

case  here,  where  there  appears  to  be  no  difficulty  or  doubt  as  to  the 

identity  of  the  objector. 

Maulb,  J. :  [  18  ] 

Although  the  Revising  Barrister  has  found  that  the  description 
of  the  objector  in  his  notice  was  not  sufficient,  that  may  be  matter 
of  law.     He  has,  however,  stated  facts  from  which  it  appears  the  ^ 

'description  was  sufficient.     The  question,  whether  he  was  right,  is 
therefore  regularly  raised  for  our  decision. 

The  seventh  section  of  the  Registration  Act  requires  a  notice  of 
objection  to  be  given  "  according  to  the  form  numbered  (6)  in  the 
schedule  (A.),  or  to  the  like  effect."  In  that  form,  the  words  "  place 
of  abode  "  are  in  a  parenthesis,  after  the  words  '*  A.  B.  of/'  in  order 
to  show  that  the  place  of  abode  is  there  to  be  inserted.  And  it 
seems  to  me  that  this  means  the  place  of  abode  as  inserted  in  the 
list  of  voters,  in  order  to  show  that  the  objector  is  on  that  list  and 
entitled  to  obj[ect ;  it  being  absolutely  necessary  that  the  place  of 
abode  of  a  voter  should  appear  on  the  list.  Whether  it  would  be 
necessary  in  the  case  of  a  change  of  abode  after  the  list  had  been 
published  to  insert  the  latter  place  of  abode  in  the  notice  of  objection, 
it  is  not  necessary  to  decide.  The  inclination  of  my  own  mind  is, 
that  it  would  not  be  necessary.  I  am  confirmed  in  this  opinion  by 
the  expression  in  the  form — **  A.  B.  of,"  &c.  The  word  "of  "  is 
indicatory  rather  of  a  place  of  which  a  party  is  described,  than  of 
a  place  from  which  a  notice  is  sent.  In  the  latter  case,  the  place 
is  generally  put  without  the  addition  of  the  word  ''  of "  and  is  used 
as  a  date.  For  instance,  in  the  form  given  in  No.  4  in  the  same 
schedule,  the  word ''  of "  is  not  put ;  but  it  ends  thus  "  (Signed)  A.  B. 
(place  of  abode)."  In  the  form  of  notice  under  consideration,  I  think 
it  was  meant  that  the  place  of  abode  should  be  stated  as  given 
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GAD8BT      in  the  list  of  voters  (i).    The  ^seventh  section  says,  the  notiee  is 

Wabbubton.  to  be  "  to  the  like  efifect,"  with  the  form  given  in  the  schedule. 

[  '19  ]       What  is  the  meaning  of  that?     To  effectuate  the  object  intended 

by  the  notice;  namely,  to  show  that  the  objector  is  on  the  list 

of  voters. 

Erle,  J. : 

It  appears  to  me  also,  that  the  Revising  Barrister  was  wrong  in 
his  decision,  and  upon  both  points. 

The  first  question  is,  whether  the  description  of  the  objector,  as 
being  on  the  list  of  voters  for  a  township,  is  of  necessity,  wrong ; 
and  I  quite  agree  in  thinking,  it  is  not.  On  the  second  ground,  I 
am  of  opinion  that  the  decision  of  the  barrister  was  clearly  wrong. 
He  seems  to  have  thought  that  the  place  of  abode  of  the  objector 
should  be  stated  differently  in  the  notice  of  objection,  from  that 
which  appeared  in  the  list  of  voters.  It  appears  to  me,  that  the 
*'  place  of  abode  "  required  to  be  stated  by  the  Act,  has  the  same 
meaning  in  both  instances  ;  and  this,  as  well  under  the  Beform  Act 
[  *20  ]  as  under  the  ^Registration  Act  (2).  And  it  is  extremely  convenient 
that  the  same  description  should  be  given ;  the  main  object  of  the 
description  being  that  the  voter  may  be  enabled  to  ascertain  that 
the  objector  has  a  right  to  object  (8).    I  am  even  inclined  to  think 

(1)  In   this  case,  as   the  place  of  could  be  held  good,  merely  becauae  it 

abode  of  the  objector  was  sufficiently  corresponded  with  the  equally  Tag:ue 

described  in  the  list  of  voters,  it  was  statement  of  the  objector's  place  of 

unnecessary  to  decide  whether,  sup-  abode   as   appearing   on    the  list  of 

posing  the  description  in  the  list  of  voters. 

voters  to  be  wholly  defective,  a  notice  The  case  of  a  latent  ambiguity  may 

of  ob] ection,  following  that  description ,  be  different.   Supposing  it  to  be  proved 

would  be  sufficient.    The  reasonable-  that  there  were  two  or  more  Didsburys 

ness    of    laying   down   the    rule   so  situated   in    a   distant   county,   that 

generally  may  well  be  doubted.     If  might  be  a  fact  imknown  to  the  party, 

a  person,  e.g.,  John  Smith,  sent  in  and  it  would  be  a  hardship  to  deprive 

a  claim  for  a  cotmty  vote,  in  which  him  either  of  his  vote  or  of  his  right 

he  stated   his  place  of  abode  to  be  of  objection,  when  he  had,  to  the  best 

"London,"  or,  if  in  a  London  list,  of  his  information,  oompHed  with  the 

the  column  headed  *'  place  of  abode  "  requisites  of  the  Act. 

were  so  filled  up,  the  Bevising  Bar-  (2)  6  &  7  Yiot.  c.  18,  s.  7. 

rister  would   be   bound   to    expunge  (3)  Another,    and    not   an    unim- 

the  name  by  reason   of  the  insuffi-  portant,  object  may  be,  that  the  voter 

ciency  of  the  description  of  the  place  shall  have  an  opportunity  of  oommuni- 

of  abode,  imless  a  better  description  eating  with  the  objector,  when,  upon 

were  supplied  at  the  time  of  revision,  a  proper  explanation,  either  the  claim 

It  is  difficult  to  see  the  ground  upon  or  the  objection  may  be  abandoned 

which  such  a  fallacious  description  of  without  further  trouble  and  expense 

the  place  of  abode  in  a  notice  of  objec-  being  incurred, 
tion, — showing  a  patent  ambiguity, — 
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that  if  the  objector  retained  the  same  place  of  abode  as  that      Oadsby 
mentioned  in  the  list,  and  purposely  changed  the  description  in  his  wabburton. 
notice  by  adding  the  parish,  it  might  be  invalid. 

Decision  reversed. 


JOHN   GADSBY   v.  JAMES  BARROW  (1).  iw*. 

^  '  yov,  18. 

(7  Man.  &  G.  21—28;  S.  C.  8  Scott,  N.  E.  799;  14  L.  J.  C.  P.  51  ;  8  Jur.  1031.)  

A  tenant  who  holds,  under  two  different  landlords,  two  different  sets  of  j}irUif^of 

premises,  the  rent  of  each  being  less  than  50^.  a  year,  though  together  they  Lancashire. 
amount  to  more  than  that  sum,  is  not   entitled  to  a  vote  under  the         [  21  1 
Registration  of  the  People  Act,  1832  (2  Will.  lY.  c.  45),  s.  20. 

The  respondent's  name  appeared  on  the  list  of  persons  claiming 
to  be  entitled  to  vote,  &c.  in  respect  of  property  situate  within  the 
township  of  Pailsworth,  being  a  township  within  the  polling  district 
of  Manchester.     The  respondent  was  objected  to  by  the  appellant. 

The  qualification  in  respect  of  which  the  respondent  claimed  to 
be  entitled  to  vote,  was  described  in  the  column  of  the  said  list 
headed  ''  Nature  of  qualification/'  in  the  following  words  and 
figures,  namely  "  Occupation  of  land  and  buildings,  at  a  rental  of 
SOL  and  upwards." 

It  appeared  in  evidence  that  the  respondent  occupied  land  and 
buildings,  for  which  he  paid  fifty-five  pounds  a  year,  under  two 
different  landlords,  to  one  of  whom  he  paid  a  rent  of  thirty-five 
pounds  per  annum  and  to  the  other  a  rent  of  twenty  pounds  per 
annum ;  and  that  he  occupied  the  said  land  and  buildings  as  tenant, 
and  was,  and  is,  bond  fide  liable  to  the  several  yearly  rents  aforesaid, 
amounting  together  to  fifty-five  pounds  a-year,  but  that  he  did  not 
occupy  as  tenant,  under  one  and  the  same  landlord,  any  lands  or 
tenements  for  which  he  was  or  is  bond  fide  liable  to  pay,  to  the  same 
landlord,  a  yearly  rent  of  not  less  than  fifty  pounds. 

It  was  contended,  on  behalf  of  the  appellant,  that,  the  occupation 
by  the  respondent  not  amounting  to  a  yearly  renting  of  fifty  pounds 

(1)  This  case  turned  upon  the  words  ...  of  a  clear  yearly  value  of  not  less 

in  B.  20  of  the  Beform  Act,  1832,  "  who  than   ten   pounds."     Compare   Wood 

shall  occupy  as  tenant  any  lands  or  y.  H&pper  (1875)  1   C.  P.  D.  192,  45 

tenemertts  for  which  he  shall  be  bond  L.  J.  C.  P.  108,  a  decision  upon  the 

fide  liable  to  a  yearly  rent  of  not  less  words  **free  land  or  tenement  to  the 

than  50/."  These  words  were  repealed  value  of  40«."  in   8  Hen.  VI.  c.  7. 

(subject  to  certain  exceptions)  by  48  See  also  Buckle  v.  Piper  (1871)  L.  B. 

ft  49  Vict.  c.  3,  s.  12;  and  by  s.  5  of  7   C.   P.   195;   41   L.    J.   C.    P.   42, 

that  Act,  the  substituted  qualification  and  Dewhurst  v.  Feilden,  post,  p.  696. 

is  *' occupying  any  land  or  tenement  — J.  Q.  P. 
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6AD8BT      under  any  one  landlord,  he  could  not  unite  the  two  occupations  and 
Babbow      rents,  so  as  to  qualify  *him  to  vote  as  occupying  tenant  of  lands  or 
[  '22  ]       tenements  for  which  he  was  bond  fide  liable  to  a  yearly  rent  of  not 
less  than  fifty  pounds. 

I  was  of  opinion  that  the  respondent  was  an  occupier  of  lands  or 
tenements  for  which  he  was  and  is  bona  fide  liable  to  a  yearly  rent 
of  not  less  than  fifty  pounds,  within  the  meaning  of  the  statutes 
2  Will.  lY.  c.  45,  and  6  &  7  Vict.  c.  18 ;  and  I  retained  his  name 
on  the  said  list  of  voters  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the 
circumstances  mentioned  and  set  forth  in  the  above  statement  of 
facts,  the  name  of  the  respondent  was  rightly  retained  on  the  said 
list  of  voters. 

If  the  Court  are  of  that  opinion,  the  register  of  votera  for  the  said 
division  is  to  stand  without  amendment ;  but  if  the  Court  are  of  a 
contrary  opinion,  then  the  said  register  is  to  be  amended  by 
expunging  the  name  of  the  respondent  therefrom. 

(Signed)     R.  M.,  Revising  Barrister. 

Cockbum,  for  the  appellant : 

The  question  here  turns  upon  the  twentieth  section  of  the 
2  Will.  rV.  c.  45,  by  which  it  is  enacted,  inter  aUa^  "  that  every 
male  person  &c.  who  shall  occupy,  as  tenant,  any  lands  or  tenements 
for  which  he  shall  be  bond  fide  liable  to  a  yearly  rent  of  not  less 
than  501.  shall  be  entitled  to  vote,  &c.  for  the  county,  &c.  in  which 
such  lands  or  tenements  shall  be  situate."  And  the  question  is, 
whether  if  a  party  occupy  several  distinct  tenements  for  which  he 
pays  rents  amounting  to  502.,  but  not  one  rent  of  that  amount  to 
the  same  landlord,  he  is  entitled  to  vote.  The  appellant  relies 
upon  the  words  of  the  statute,  which  speaks  of  a  rent.  Such  rent 
cannot  be  made  up  of  rents  payable  in  respect  of  several  holdings 
under  different  landlords.  It  must  be  one  entire  rent.  Under  the 
[  •23  ]  twenty-seventh  section  land  may  be  united  with  ♦a  building  in 
order  to  confer  a  vote  in  a  borough ;  but  in  the  case  of  a  tenant, 
the  holding  must  be  under  the  same  landlord.  This  provision  shows 
the  importance  attached  to  the  tenancy  being  under  the  same 
landlord.  It  has  been  held  (i)  that  a  party  cannot  join  together  a 
house  and  other  building  for  the  purpose  of  acquiring  the  franchise : 
Sueetman'8  case  (2).    And  this  is  equivalent  to  holding  that  where 

(1)  Under  the   Irish  Beform  Act,  (2)  Alcock,  Beg.  Ca«  27. 

2  &  3  Will.  IV.  c.  88,  8.  7. 
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a  term  is  used  in  the  singular  number,  it  is  not  competent  to  a  Gadsbt 
party  to  unite  different  instances  of  the  same  qualification  mentioned  babbow. 
in  the  Act. 

CardweUy  for  the  respondent : 

The  words  of  the  Act  are  not  to  be  construed  in  the  strict  manner 
contended  for  on  the  other  side.  The  spirit  of  the  enactment  is  to 
be  taken  into  consideration.  The  meaning  of  the  section  is,  that 
the  voter  must  hold  lands,  &c.  for  which  he  pays  rent  to  the  amount 
of  50/.  The  fact  of  his  holding  them  of  the  same  landlord  is 
immaterial.  The  twenty-seventh  section  makes  this  clear  beyond 
a  doubt ;  for  there  the  Legislature  has  shown  that  the  distinction 
was  present  to  their  minds,  between  holding  under  the  same  and 
under  different  landlords.  Sweetman's  case  turned  upon  a  difference 
in  the  wording  of  the  Irish  and  English  Beform  Acts.  The  word 
"  building  "  which  is  in  the  English  Act  (2  Will.  IV.  c.  45,  s.  27)  is 
not  in  the  Irish  Act  (2  &  8  Will.  IV.  c.  88,  s.  7);  and  it  is  consistent 
with  principle  that  a  clause  omitting  certain  terms,  is  not  to  be 
construed  in  the  same  manner  as  one  in  which  they  are  inserted. 
There  have  been  analogous  cases  under  the  6  Geo.  IV.  c.  57,  which 
enacts  "that  no  person  shall  acquire  a  settlement  by  reason  of 
renting  a  tenement  &c.  unless  such  tenement,  &c.  shall  consist  of 
a  separate  and  distinct  dwelling-house  &c.  at  and  for  the  *sum  of  [  *24  ] 
101.  a  year,  &c.  nor  unless  the  rent  for  the  same,  amounting  to  102. 
be  actually  paid ; "  and  it  has  been  held,  that  though  the  word 
"rent"  was  in  the  singular  number,  it  included  several  rents 
paid  to  different  landlords :  Hex  v.  Tadcaster  (i)  ;  Rex  v.  North 
CoUingham  (2).  The  object  of  the  Beform  Act,  which  is  an  enfran- 
chising statute,  and  therefore  to  be  construed  liberally,  was  to 
ascertain  the  independence  of  the  voter  by  the  amount  of  rent  paid 
by  him. 

Cockbartif  in  reply : 

The  settlement  cases  that  have  been  cited,  have  no  application  to 
the  present  case.  The  ground  of  the  decision  in  Rex  v.  Tadcaster 
was  thus  explained  in  Rex  v.  Wootton  (3),  that  before  the  59  Geo.  III. 
c.  50  (which  contained  an  enactment  similar  to  that  which  is  to  be 
found  in  the  6  Geo.  IV.  c.  57),  almost  anything  was  considered  to 
be  a  tenement  for  the  purpose  of  conferring  a  settlement,  and  that 

(1)  4  B.  &  Ad.  703.  (3)  1  Ad.  &  El.  232  ;  3  N.  &  M.  312. 

(2)  1  ii.  &  C.  d78. 
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Gadsbt  the  object  of  the  59  Geo.  III.  c.  50,  was  to  remedy  that  state  of 
babbow.  things  by  defining  what  was  meant  by  a  tenement.  The  object  of 
the  Poor-law  Acts  is,  however,  very  different  from  that  of  the 
Beform  Act.  It  is  argued,  on  the  other  side,  that  because  the 
twenty-seventh  section  of  that  Act  provides  for  the  case  of  a 
holding  under  the  same  landlord,  the  omission  of  such  a  provi- 
sion in  the  twentieth  section  shows  that  two  or  more  holdings 
under  different  landlords  may  be  joined  together;  but  in  the 
twenty-seventh  section  the  only  question  is,  as  to  the  value  of  the 
premises  and  not  the  rent ;  whereas  in  the  twentieth  section  the 
terms  used  imply,  ex  vi  termini,  that  the  holding  should  be  at  one 
undivided  rent. 

TiNDAL,  Ch.  J. : 

The  question  in  this  case  turns  upon  the  construction  to  be  put 
[  *25  ]  upon  the  latter  part  of  the  ^twentieth  section  of  the  2  Will.  IV.  c.  45, 
which  gives,  for  the  first  time,  a  new  right  of  voting  in  counties  at 
elections  of  members  of  Parliament  in  three  different  instances. 
The  one  now  in  question,  which  is  the  third,  depends  upon  these 
words,  "  who  shall  occupy,  as  tenant,  any  lands  or  tenements  for 
which  he  shall  be  bond  fide  liable  to  a  yearly  rent  of  not  less  than 
502."  The  meaning  of  these  words,  I  think,  is,  that  the  tenant  is 
to  be  liable  to  a  single  rent  of  not  less  than  501.  If  it  had  been 
intended  that  divers  rents  might  be  joined  to  make  up  that  sum,  it 
would  have  been  easy  to  use  the  words,  ''  a  yearly  rent  or  rents  of 
not  less  than  50Z."  The  word  ''  rent "  does,  in  point  of  law,  denote 
a  redditus  for  one  demise. 

It  is  of  importance  to  see  to  whom  the  section  gives  the  right  of 
voting  in  the  two  other  cases.  In  the  first,  it  is  given  to  any  person 
^*  who  shall  be  entitled,  either  as  lessee  or  assignee,  to  any  lands  or 
tenements,  whether  of  freehold  or  of  any  other  tenure  whatever,  for 
the  unexpired  residue,  whatever  it  may  be,  of  any  term  originally 
created  for  a  period  of  not  less  than  sixty  years  (whether  deter- 
minable on  a  life  or  lives,  or  not),  of  the  clear  yearly  value  of 
not  less  than  10/.  over  and  above  all  rents  and  charges  payable  out 
of,  or  in  respect  of,  the  same."  In  that  case  there  can  be  no  doubt 
that  the  requisite  holding  could  not  be  made  up  of  distinct  and 
different  terms,  each  of  a  smaller  value  than  lOL  So,  with  regard 
to  the  second  instance,  of  a  tenancy  ''  for  the  unexpired  residue, 
whatever  it  may  be,  of  any  term  originally  created  for  a  period  of 
not  less  than  twenty  years,  (whether  determinable  on  a  life  or  lives. 
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or  not,)  of  the  clear  yearly  value  of  not  less  than  501.  over  and      Oadsby 

above  all  rents  and  charges  payable  out  of,  or  in  respect  of,  the      babbow 

same.'*     In  both  of  these  instances  the  description  is  of  a  right  to 

vote  in  respect  of  a  single  term.    Then  comes  the  third  case,  which 

is  now  under  consideration.    *And  I  can  see  no  reason  why  the       [  *^^  ] 

Legislature,  in  this  case,  should  have  contemplated  a  tenure  under 

different  landlords,  when  in  the  former  cases  it  is  required  to  be 

under  the  same  landlord.    lU  therefore,  this  clause  is  taken  alone, 

it  appears  to  me  that  the  party  must  show  a  liability  to  a  single 

rent.    And,  adverting  to  the  twenty-seventh  section,  1  think  the 

difference   of    the   wording    of    that  clause  rather   supports  the 

construction  I  have  laid  down  with  respect  to  the  twentieth  section. 

In  the  twenty-seventh  section  there  is  no  mention  of  rent.    The 

words  are,  that  every  person  "  who  shall  occupy  &c.,  as  owner  or 

tenant,  any  house  &c.,  being  either  separately,  or  jointly  with  any 

land  &c.,  occupied  therewith  by  him  as  owner,  or  occupied  therewith 

by  him  as  tenant,  under  the  same  landlord,  of  the  clear  yearly 

value  of  not  less  than  102."    And  as  the  value  in  that  case  is  the 

measure  of  competency,  it  may  have  been  thought  necessary  to  say 

that  where  a  building  and  land  may  be  joined  together,  the  tenancy 

must  be  under  the  same  landlord.    It  is  to  be  remarked  also  that 

the  6  «b  7  Vict.  c.  18,  s.  78,  recites  that  part  of  the  twentieth  section 

of  the  former  Act,  which  is  now  under  consideration ;   and  I  think 

it  may  fairly  be  supposed  that  if  there  had  been  any  intention  to 

alter  the  right  of  voting  in  any  respect,  it  would  have  distinctly 

appeared.     The  seventy-third  section  of  the  latter  Act  does  provide 

for  cases  of  successive  occupation  and  of    joint  occupation  by 

different  tenants,  but,  in  speaking  of  the  rent,  still  observes  the 

singular  number. 

Upon  the  whole,  I  am  of  opinion  that  the  present  party  is  not 
entitled  to  a  vote,  and  that  the  decision  of  the  Revising  Barrister 
was  wrong. 

GOLTMAN,  J. : 

If  we  look  merely  at  the  words  of  the  clause  in  the  twentieth 
section  of  the  2  Will.  IV.  c.  45,  which  speaks  of  "  a  yearly  rent  of 
not  less  than  60Z."  *I  think  that  if  a  party  occupies  premises  [  *27  ] 
under  two  different  landlords,  the  one  set  at  a  rent  of  40Z.  a  year, 
and  the  other,  at  102.,  he  does  not  occupy  any  premises  at  '*  a  yearly 
rent  of  not  less  than  502."  Is  there,  then,  any  thing  in  the  section 
itself,  or  in  the  rest  of  the  Act,  to  show  that  an  occupation  under 
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Gadsby  diflferent  landlords  was  contemplated  ?  I  own  I  do  not  see  anything 
Barrow,  ^f  the  kind.  It  may  be  that  the  Legislature  intended  that  a  tenant 
should  not  be  subject  to  the  conflicting  claims  of  two  different 
landlords ;  in  which  case  he  might  be  exposed  to  the  torture  of  not 
knowing  to  which  of  them  he  owed  allegiance.  It  is  provided  in  the 
twenty-seventh  section,  that  the  land  which  may  be  joined  with  a 
house,  or  other  building,  in  order  to  confer  a  vote  for  a  borough, 
must,  if  occupied  by  the  party  as  tenant,  be  held  under  the  same 
landlord.  That,  I  think,  fortifies  the  view  we  are  taking  of  the 
twentieth  section.  I  am  of  opinion  that  the  respondent  is  not 
entitled  to  vote. 

Maule,  J. : 

I  also  am  of  opinion  that  the  respondent  is  not  entitled  to  vote, 
as  there  is  no  occupation  by  him  of  any  lands  in  respect  of  which 
he  is  liable  to  a  yearly  rent  of  not  less  than  501.  within  the  words 
of  the  twentieth  section  of  the  2  Will.  IV.  c.  45.  The  respondent 
occupied  two  portions  of  land,  for  one  of  which  he  was  liable  to  a 
yearly  rent  of  361.,  and  for  the  other  to  a  different  rent  of  20Z.  If  a 
party  takes  land  at  a  rent  of  502.  a  year,  he  is  liable  to  that  rent  in 
respect  of  every  inch  of  the  land  he  has  so  taken.  The  words  of 
the  twentieth  section  appear  to  me  to  be  very  clear ;  and  we  must 
presume  they  were  intended  to  be  used  in  their  plain  sense.  It  is 
observable  that  this  section  confers  the  right  of  voting  in  respect  of 
the  liability  to  pay  a  certain  rent ;  it  is  not  the  value  of  the  land, 
or  the  payment  of  the  rent,  which  is  the  criterion ;  and  this  is  very 
[  •as  ]  peculiar.  Where  the  franchise  is  given  in  respect  of  *the  value  of 
the  land  occupied,  the  case  is  very  different.  There,  the  right 
would  appear  to  be  intended  to  be  conferred  in  respect  of  the  value, 
although  made  up  of  several  items. 

The  various  settlement  cases  that  have  been  referred  to  have  not 
much  bearing  upon  the  present  case.  They  have  a  very  different 
scope  from  the  question  here. 

I  think,  therefore,  that  the  name  of  this  voter  was  improperly 
retained  on  the  list. 

Eblb,  J. : 

I  am  of  the  same  opinion.    The  twentieth  section  of  the  2  Will.  IV. 
c.   45,   gives   a   qualification    in    respect   of    leasehold   property; 
first,  to  tenants  for  sixty  years,  at  a   lOL   rent  (i) ;    secondly,  to 
(1)  See  the  argument  in  Hopkim^s  case,  Delane,  202. 
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tenants  for  twenty  years,  at  50^  rent;  and,  thirdly,  to  tenants 
from  year  to  year  at  a  50L  rent  (i) ;  and  I  think  that  in  all  these 
cases  it  was  meant  that  the  holding  should  be  under  one  tenancy 
at  one  rent.  I  am  fortified  in  this  opinion  by  a  reference  to  the 
twenty-seventh  section,  where  the  value  of  the  premises  is  mentioned ; 
which  value  might  be  made  up  of  different  holdings,  but  for  the 
enactment  that  where  a  building  and  land  are  joined  together,  they 
must,  in  order  to  confer  the  franchise,  be  held  under  the  same 
landlord.  With  respect  to  the  recent  poor-law  statutes,  the  whole 
tenor  of  their  enactments,  shows  that  the  Legislature  intended  one 
tenement  to  confer  a  settlement.  But  the  analogy  to  be  drawn 
from  those  statutes  is  not  very  cogent. 

Decision  reversed  (2). 


Gadsbt 

r, 
Barrow. 


CUMING  V.  TOMS. 

(7  Man.  &  G.  29—34  ;  S.  C.  8  Scott,  N.  E.  827 ;  14  L.  J.  C.  P.  54 ;  8  Jur.  1052.) 

Under  the  Parliamentary  Votersl  Registration  Act,  1843  (6  &  7  Vict  c.  18), 
8.  100,  a  notice  of  objection  may  be  posted  by  an  agent  for  the  objector. 

And  the  objector  himself  may  produce  the  stamped  duplicate  of  the 
notice,  before  the  Eevising  Barrister,  although  the  notice  was  posted  by  an 
agent. 

Francis  Brooking  Cuming,  of  Fore  Street,  in  the  list  of  voters 
for  the  parish  of  Totnes,  in  the  borough  of  Totnes,  objected  to  the 
name  of  Francis  Coaker  being  retained  on  the  list  of  persons 
entitled  to  vote  in  the  election  of  members  for  the  said  borough. 

A  paper  writing,  hereunto  annexed,  purporting  to  be  a  duplicate 
of  the  notice  of  objection  stamped  at  the  post  office  on  the  21st  day 
of  August  last,  was  produced  before  me.  The  said  paper  had 
been  signed  by  the  said  objector,  and  compared  by  him  with  the 
original  notice,  and  both  were  addressed  to  the  voter  at  his  place 
of  abode  as  described  in  the  said  list,  and  both  were  delivered  by 
him  to  James  Bosson  Taylor,  his  clerk,  to  take  to  the  post  office  on 
the  said  21st  day  of  August. 

The  said  James  Bosson  Taylor  immediately  left  the  office  of  the 
said  objector,  taking  with  him  the  said  paper  and  notice,  and 
returned  within  the  space  of  a  quarter  of  an  hour  with  the  said 


(1)  See  the  argument  in  Mann. 
Notes  of  ReviBion  Cases,  2nd  ed., 
p.  180,  &c. 

(2)  The  principle  of  entirety  of  rent, 
upon  which  this  case  was  decided,  if 


carried    out,    will    apply    to  the  not      separate  renders. 


unusual  case  of  a  party  holding  two 
or  more  tenements,  by  successive 
takings  from  the  same  landlord,  and 
even  to  a  case  where  several  tenements 
are  held  by  the  same  demise,  but  with 


1844. 
Nov,  18. 

Borough  of 
Totnes. 

[29] 
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CirjnKo      paper  stamped  vfith  the  said  post-office  stamp  ''2l8t  Angnst,  1844.'* 

Toms.        '-I^he  said  notice  ^eould,  in  the  ordinary  course  of  the  post,  have  heen 

delivered  at  the  place  of  abode  as  described  in  the  list  on  or  before 

the  25th  day  of  August  last.    James  Bosson  Taylor,  being  confined 

by  illness,  was  unable  to  attend  before  me. 

It  was  objected  on  the  part  of  Francis  Goaker,  that  as  such 
alleged  duplicate  was  produced  by  the  objector  himself,  and  not  by 
[  *30  ]  the  said  James  Bosson  Taylor,  the  ^party  by  whom  the  notice  had 
been  posted,  the  service  of  the  said  notice  was  not  duly  proved ; 
and  I  being  of  that  opinion,  retained  the  name  of  the  voter  on  the 
list.    The  voter  did  not  prove  his  qualification. 

The  cases  of  eleven  other  parties  were  consolidated  with  the 
principal  case. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the 
circumstances  mentioned  in  the  above  statement,  the  name  of 
Francis  Goaker  was  rightly  retained  on  the  said  list. 

If  the  Gourt  are  of  that  opinion,  the  register  is  to  stand  withont 
amendment.  If  the  Gourt  are  of  a  contrary  opinion,  then  the 
register  is  to  be  amended  by  expunging  therefrom  the  name  of 
Francis  Goaker. 

(Signed)        J.  L.  L.,  Revising  Barrister. 

Cocklnim,  for  the  appellant : 

The  question  in  this  case  arises  under  the  100th  section  of  the 
6  &  7  Vict.  c.  18(1),  by  which  it  is  enacted  that  whenever  any 
person  shall  be  desirous  of  sending  a  notice  of  objection  by  post, 
he  shall  deliver  the  same  open,  and  in  duplicate  to  the  postmaster; 
"  and  the  production  by  the  party  who  posted  such  notice,  of  the 
stamped  duplicate,  shall  be  evidence  of  the  notice  having  been 
given.*'  The  question  is,  whether  the  stamped  duplicate  of  notice 
must  necessarily  be  produced  before  the  Bevising  Barrister  by  the 
identical  party  by  whom  the  notice  was  posted.  The  obvious  inten- 
tion of  the  section  was,  that  the  objector  should  be  enabled  to  avail 
himself  of  the  stamped  duplicate;  and  the  production  of  that  dupli- 
cate is  made  sufficient  evidence  of  the  notice  having  been  given. 

(TiKDAL,  Gh.  J.:   It  seems  that  credit  is  given  to  the  stamp.) 

[  'SI  ]       Great  inconvenience  would  otherwise  result,  *and  the  provisions  of 
(1)  See  Coaper  v.  ConieBy  58  E.  R.  233  (5  Man.  &  G.  98). 
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the  statnte,  as  to  this  mode  of  serving  the  notice,  would  be  rendered      Ouicnro 
nugatory.  Toms. 

Kinglake,  Serjt.,  for  the  respondent,  was  then  called  upon : 

The  argument  on  the  part  of  the  appellant,  assumes  that  the 
production  of  the  stamped  duplicate  is  the  only  material  fact  to  be 
considered ;  but  the  day  and  the  hour  when,  and  the  place  where, 
the  notice  was  posted,  are  also  material :  it  must  be  posted  so  as  to 
be  delivered  in  due  course. 

(TiNDAL,  Gh.  J. :  That  would  be  matter  of  evidence  before  the 
Bevising  Barrister.) 

It  could  not  be  ascertained  without  fixing  the  time  when  the  notice 
was  posted ;  and  that  could  only  be  proved  by  the  party  who  posted 
it.  It  may  also  be  important  to  show  that  the  regulations  as  to 
registration  &c.,  which  may  be  made  by  the  postmaster,  have  been 
complied  with. 

(TiNDAL,  Ch.  J. :  What  is  the  meaning  of  the  stamp  that  is  to  be 
affixed  to  the  duplicate  ?  That  would  bear  the  date  when  the  notice 
was  posted. 

Maulb,  J. :  It  must  mean  the  appropriate  stamp,  one  which 
would  show  when  the  notice  was  posted.) 

This  production  of  a  stamped  duplicate  is  a  substitute  for  the 
former  proof  of  service  of  notice,  which  must  have  been  by  leaving 
it  at  the  place  of  abode  of  the  party  objected  to  (i) ;  in  which  case, 
in  order  to  prove  the  service,  it  was  necessary  to  give  notice  to 
produce  the  original  notice  (2),  and,  in  the  event  of  its  non-produc- 
tion, to  call  the  party  by  whom  the  notice  was  served.  Part  of 
this  difficulty  has  been  got  rid  of  by  the  present  enactment ;  inas- 
much as  another  method  of  service  has  been  introduced  ;  *but  the  [  *32  ] 
party  by  whom  that  service  was  effected  must  still  be  called. 
Assuming  that  the  stamp  upon  the  duplicate  would  point  out  the 
place,  and  the  day  and  hour  when  the  notice  was  posted,  still,  as 
this  is  a  statutory  notice,  it  must  be  construed  strictly.    Throughout 

(1)  See  2  Will.  IV.  c.  45,  as.  39,  47;  called  a  notice,  has  a  distinct  legal 
6  &  7  Yict.  c.  18,  88.  7,  17.  operation.    Thus,  a  notice  to  quit  does 

(2)  The  rule  that  it  is  unnecessary  not  merely  convey  information  as  to 
to  give  notice  to  produce  a  notice,  does  the  approaching  termination  of  the 
not  appear  to  be  properly  applicable  to  tenancy,  but  is,  itself,  the  determining 
cases  in  which  the  instrument,  though  act. 
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GiriciiTo      the  Begistration  Act,  where  personal  service  is  required,  the  words 
Toms.        **  deliver  or  cause  to  deliver  "  are  used.     In  giving  notice  by  post, 
it  was  clearly  intended  that  the  objector  himself  should  be  the 
party  to  post  the  notice. 

(Erskine,  J. :  Is  that  objection  raised  upon  the  case  ?) 

It  is  involved  in  the  other  point. 

(TiKDAL,  Gh.  J. :  If  that  be  the  true  construction  of  the  Act,  a 
party  who  was  labouring  under  a  fit  of  the  gout  could  not  make  an 
objection.) 

He  might  adopt  the  other  mode  of  service,  by  an  agent.  In  sect.  3 
it  is  said,  that  the  clerk  of  the  peace  shall  "  cause  to  be  delivered  " 
his  precept  to  the  overseers ;  in  sect.  7,  which  relates  to  the  notices 
of  objections  in  counties,  it  is  said,  "  the  objector  shall  give,  or 
cause  to  be  given,  to  the  person  objected  to,  or  leave  or  cause  to  be 
left,  at  his  place  of  abode,  a  notice,''  &c. ;  by  sect.  10,  the  town- 
clerk  is  to  ''  cause  to  be  delivered  '*  his  precept  to  the  overseers ; 
and  in  sections  47  and  48  there  is  a  distinction  between  the  "  trans- 
mission "  and  the  "  delivery  "  of  the  revised  lists  by  the  Revising 
Barrister.  It  is  submitted,  therefore,  that  the  delivery  of  the  notice 
to  the  postmaster,  should  be  by  the  hands  of  the  objector  himself ; 
and  that,  at  all  events,  it  is  necessary  that  the  party  who  posted 
the  notice,  should  personally  attend  before  the  Revising  Barrister, 
to  prove  the  fact  of  such  posting. 

TiNDAL,  Ch.  J. : 

I  can  see  no  reason  why  the  general  maxim,  which  is  of  almost 
universal  application,  qui  facit  per  alium,  facit  per  se^  should  not 
apply  in  this  case.  If  any  inconvenience  had  been  pointed  out  as 
[  •ss  ]  likely  to  result  from  the  application  of  that  maxim  in  *this  case, 
the  question  would  have  assumed  a  different  shape.  It  appears, 
when  the  stamped  duplicate  is  produced  before  the  Revising 
Barrister  by  the  proper  party,  that  faith  and  credit  are  given  to 
the  stamp  affixed  at  the  post-office.  The  party  who  posts  the 
notice  may  be  the  principal,  that  is,  the  objector  himself,  or  an 
agent  employed  by  him  for  that  purpose ;  and  I  also  think  that  the 
party  who  produces  the  stamped  duplicate  before  the  Revising 
Barrister  may  be  either  the  agent  who  actually  posted  the  notice, 
or  the  principal  who  sent  it  to  be  posted.     This  construction  is 
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consistent  with  reason  and  is  not  inconsistent  with  the  actual  terms      Cumiko 
of  the  section.  Toms. 

COLTMAN,  J. : 

Upon  a  former  discussion  as  to  the  meaning  of  this  section  (i), 
whether  a  delivery  at  the  post-office  was  sufficient  without  proving 
that  the  delivery  had  been  made  to  the  postmaster  himself,  the 
question  was  open  to  some  difficulty ;  but  it  was  ultimately  held 
that  such  a  delivery  was  sufficient.  That  decision  is  an  authority 
for  the  conclusion  to  which  we  now  come.  No  inconvenience  from 
the  course  pursued  on  this  occasion  has  been  suggested ;  and  no 
satisfactory  reason  has  been  given  why  the  objector  himself  should 
deliver  and  post  the  notice  of  objection  ;  or  why,  when  posted  by 
an  agent,  he  should  not  produce  the  stamped  duplicate  before  the 
Eevising  Barrister. 

Maulb,  J. : 

It  would  require  very  strong  words  in  the  statute,  or  the  con- 
viction that  manifest  inconvenience  would  result  from  a  contrary 
course,  to  satisfy  me  that  the  delivery  of  the  notice  of  objection  at 
the  post-office  must  be  made  personally  by  the  objector  himself. 
There  is  nothing  in  the  language  of  the  Registration  *Act  (2),  [  •34  ] 
neither  has  any  inconvenience  been  suggested,  to  lead  me  to  such 
a  conclusion.  I  think  our  present  ruling  is  quite  in  conformity 
with  previous  decisions ;  and  if  we  were  to  decide  otherwise,  it 
ivould  lead  to  a  very  inconvenient  rule.  The  object  of  the  section  (8) 
is,  that  the  production  of  the  stamped  duplicate  shall  be  sufficient 
evidence  before  the  Revising  Barrister  of  the  proper  service  of  the 
notice  of  objection. 

Erle,  J. : 

I  am  of  the  same  opinion.  The  statute  says  that  the  party 
objecting  shall  deliver  the  notice  of  objection  to  the  postmaster  (s). 
I  think  there  is  a  sufficient  compliance  with  this  requisition  if  the 
notice  is  posted  by  an  agent.  It  is  further  said  (3)  that  the  pro- 
duction, by  the  party  who  posted  such  notice,  of  a  stamped  duplicate 
shall  be  evidence  of  such  notice  having  been  given  ;  and  I  think  it 
is  also  sufficient  if  the  objector  produces  the  stamped  duplicate, 
though  it  was  posted  by  an  agent.     And  this,  upon  the  principle, 

(1)  58  E.  E.  233  {Cooper  v.  CijateSy  6  (2)  6  &  7  Vict.  c.  18. 

Man.  &  G.,  p.  98).  (3)  6  &  7  Vict.  c.  18,  8.  100. 
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Cuming       qui  facit  per  alium,  facit   per    ae.      The   words   "caused  to  be 
ToM8.        delivered,"  &c.,  which  have  been  referred  to,  in  other  parts  of  the 


statute,  are  only  used  for  greater  caution. 


Decision  reversed. 


1844. 
Nov.  19. 

Borough  of 
Wakejield. 

[35] 


[86] 


NETTLETON   v.  BURRELL. 

(7  Man.  &  G.  35—36;  S.  C.  2  Dowl.  &  L.  598;  8  Soott,  N.  E.  738;   14  L.  J. 

0.  P.  37;  8  Jut.  1033.) 

Where  a  Bevising  Barrister  haying  assented  to  the  substance  of  a  special 
case  agreed  upon  between  the  parties  thereto,  died  without  having  finaUy 
settled  the  terms  in  which  the  statement  should  be  made,  the  Court  refused 
to  allow  the  case  to  be  entered. 

Whether,  supposing  the  assent  of  the  Beyising  Barrister  to  have  been 
given  to  the  special  case  in  its  terms,  the  Court  would  allow  the  case  to  be 
entered  without  his  signature  after  his  death,  qucere, 

KiNGLAKE,  Serjt.,  within  the  first  four  days  of  Term,  applied 
for  permission  to  enter  the  appeal  in  this  case;  but  the  Court 
being  of  opinion  that  the  afSdavit  upon  which  he  moved  was  not 
sufSicient,  he  obtained  leave  to  renew  the  application  upon  an 
amended  afSidavit. 

He  now  applied  accordingly  upon  an  affidavit  which  stated  the 
following  facts :  At  the  last  revision  of  the  lists  of  voters  for  the 
borough  of  Wakefield,  the  appellant  objected  to  the  name  of  the 
respondent  (amongst  others)  being  retained  upon  the  list;  but 
the  Revising  Barrister  disallowed  the  objection,  and  the  names 
were  retained.  Due  notice  of  an  intention  to  appeal  was  given  to 
the  Barrister,  and  he  consented  to  grant  a  case  for  the  opinion  of 
this  Court,  and  desired  the  parties  on  both  sides  to  prepare  a  state- 
ment of  the  facta  for  him  to  examine  and  settle.  A  statement  of 
facts  was  accordingly,  the  same  day,  agreed  upon,  drawn  up,  and 
signed  by  the  appellant  and  respondent:  it  was  handed  to  the 
Barrister,  who  expressed  his  approval  of  the  statement,  but  returned 
it  to  the  parties,  with  a  recommendation  that  they  should  make 
some  formal  alterations.  The  parties  accordingly  remodelled  the 
case  in  the  form  suggested,  and  the  appellant  having  subscribed 
the  declaration  required  by  sect.  42  of  the  6  <b  7  Yict.  c.  18,  sent  it 
to  the  Barrister.  The  latter  died  shortly  afterwards;  and  the 
statement  of  the  case  was  found  in  the  above  state,  and  without  his 
signature,  among  his  papers,  after  his  death. 

The  learned  Serjeant  submitted  that  the  provisions  of  the  6  t&  7 
Vict.  c.  18,  s.  42,  were  merely  directory ;  and  that  the  absence  of 
the  signature  of  the  Revising  Barrister  was  immaterial,  as  the  facts 
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disclosed  by  the  affidavit  sufficiently  showed  that  he  had  substan- 
tially approved  the  statement  of  the  facts,  and  that  the  alterations 
which  he  required  were  merely  formal. 

Channell,  Serjt.,  contra^  was  not  called  upon. 

TiNDAL,  Ch.  J. : 

The  first  step  requisite  to  support  the  present  application  does 
not  appear  to  be  made  out ;  as  from  the  affidavit,  it  is  far  from 
clear  that  the  Revising  Barrister  had,  in  fact,  approved  of  the  case, 
as  stated  by  the  parties.  Supposing  even  that  the  signature  of  the 
Barrister  might  be  dispensed  with,  his  approbation  of  the  statement 
undoubtedly  could  not  be.  The  presumption  appears  rather  to  be 
that  he  did  not  quite  approve  of  the  statement ;  or,  at  least,  that  he 
entertained  some  doubt  concerning  it.  Possibly  he  may  have  intended 
to  make  some  alteration  before  signing  it :  otherwise  he  would  in 
all  probability  have  signed  it  at  once.  As  the  statement  was  not 
finally  settled  by  the  Barrister,  the  whole  matter  appears  to  have 
been  still  injiei-i.    The  case  therefore  is  not  within  our  jurisdiction. 

The  other  Judges  agreed. 


Per  Curiam  ; 


NlSTTLSTON 

v. 

BUBRKLL. 


Permissian  to  enter  the  appecU,  refused. 


DAVIS  V.  WADDINGTON. 

(7  Man.  &  G.  37—49 ;  S.  C.  8  Scott,  N.  E.  807;  14  L.  J.  0.  P.  45  ;  8  Jur.  1142.) 

The  tniBtees  of  an  almshouae  were  empowered  by  letters  patent  of 
incorporation  to  appoint  and  remove  twenty-four  inmates,  **  toties  quotiea 
6ibi  coiiveniejis  fore  videbitur.*^ 

Held,  that  the  inmates  appointed  under  this  power,  did  not  take  an  estate 
for  life  in  the  property  enjoyed  by  them  as  such  inmates,  and  were, 
therefore,  not  entitled  to  be  registered  as  freeholders  (1). 

Thomas  Waddinoton  duly  objected  to  the  name  of  Thomas  Davis, 
which  appeared  on  the  list  of  claimants  for  the  parish  of  Bothwell, 
as  follows : 


18J4. 
Mv.  21. 

Qfuntyof 

yorthamptoHj 

Northern 

Divinian. 

[87] 


Davis,  Thomas 

Bothwell. 

Freehold  houses 
and    gardens, 
as  prindpal  of 
Jesus   Hospi- 
tal. 

Emoluments  arising  out 
of  freehold  houses  and 
lands     belonging     to 
Jesus  Hospital,  Hoth- 
well,  in  the  occupa- 
tion of    himself    and 
Bobert    Hafford    and 
othera. 

(1)  See  the  next  case. 


42-2 


S. 
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Davis  He  also  duly  objected  to  the  name  of  Bobert  Borbridge,  which 

Wadding-     appeared  on  the  same  list  as  follows : 

TON. 


Burbridge,  Bobert. 


Bothwell. 


Freehold  ap- 
pointment as 
inmate  of 
Jesus  Hospi- 
tal. 


Smoluments  aiuing  out 
of  freehold  houses  and 
lands  belonging  to 
Jesus  Hospit^,  Both- 
well,  in  tne  occupa- 
tion of  myself,  Bobert 
Hafford,  and  others. 


He  also  objected  to  twenty-three  other  names  appearing  on  the 
said  list,  whose  qualifications  were  described  in  like  manner. 

Owen  Ragsdale,  deceased,  left  his  estate,  for  founding  an  hospital 
at  Bothwell,  to  five  trustees  who  were  incorporated  by  the  name  of 
the  Governors  of  Jesus  Hospital,  *Rothwell,  by  letters  patent, 
bearing  date  the  thirty-eighth  year  of  Elizabeth.  The  governors 
receive  the  rents  of  the  estate,  and  pay  to  the  principal  and  inmates 
of  the  hospital  as  follows:  To  the  principal,  S5L  per  annum,  and 
to  each  inmate  6s.  per  week.  There  are  now  twenty-six  inmates, 
two  having  been  added  to  the  original  number  of  twenty-four,  by 
recommendation  of  the  Charity  Commissioners. 

In  accordance  with  the  bye-laws  made  by  the  original  governors, 
and  now  in  force,  the  principal  is  elected  by  the  majority  o! 
governors,  and  the  inmates  by  such  governors  in  rotation.  The 
appointments  are  made  in  writing,  and  are  generally  in  the 
following  form : 

"  To ,  principal  of  Jesus  Hospital  in  Bothwell,  in  the  county 

of  Northampton. 

"  Whereas ,  a  poor  man  late  of  your  said  hospital  is  dead, 

you,  the  said  principal,  are  hereby  to  admit  in  the in 

the  hundred  of in  the  said  county,  into  your  said  hospital,  in 

the  room  and  place  of  the  said ,  deceased,  it  being  my  turn, 

as  one  of  the  governors  thereof,  to  appoint  a  poor  man  to  be  placed 
in  the  said  hospital  upon  a  vacancy ;  and  for  so  doing  this  shall 
be  to  you  a  sufficient  warrant. 

*'  Given,  under  my  hand  and  seal,  this day  of 18— " 

No  instance  is  recorded  of  any  principal  or  inmate  having  been 
expelled  the  hospital. 

The  principal  has  a  house  and  garden  within  the  hospital,  and 
each  inmate,  on  his  appointment,  is  provided  with  a  room  and 
piece  of  ground,  for  his  own  separate  use,  of  the  value  of  more 
than  40«.  per  annum,  which  is  generally  the  room  and  garden  of 
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the  person  whose  death  gave  occasion  for  his  appointment;  but       Davib 
the  principal  exercises  a  discretion  as  to  the  room  which  the  new    waddino- 
comer  is  to  use.  '^^^^ 

There  are  also  four  halls  in  common  to  the  inmates.  [  39  ] 

The  charter  of  incorporation  sets  forth  the  power  of  the  governors 
then  heing,  and  their  successors  and  a  majority  of  them  ''  to  elect, 
nominate,  and  assign,  appoint,  licence,  deprive,  expel,  and  remove 
the  said  principal,  and  twenty-four  poor  and  infirm  men  in  the  said 
hospital  called  Jesus  Hospital  in  Bothwell,  in  the  county  of 
Northampton,  from  time  to  time  to  be  placed  there  for  the  time 
being,  or  either  of  them  so  often  as  it  shall  seem  to  be  convenient 
to  them,  or  the  greater  number  of  them  "  (totics  quoties  siU,  aut 
eonim  nwnero  majori,  conveniens  fore  vidMtur). 

The  said  charter  further  declares  that  the  ''  Governors  shall  be 
able  to  make  fit  and  wholesome  statutes  and  ordinances  in  writing 
concerning  and  touching  the  nomination,  election,  order,  govern- 
ment, punishment,  expulsion,  amotion,  and  direction  of  the  said 
principal  and  twenty-four  poor  infirm  men,  and  every  of  them; 
and  concerning  and  touching  the  stipends  and  salaries  of  the  same 
principal,  and  twenty-four  poor  and  infirm  men,  and  every  of  them; 
and  concerning  and  touching  the  order  and  government,  demising, 
leasing,  disposition,  recovery,  and  defence  and  preservation  of  the 
manors,  messuages,  lands,  tenements,  and  hereditani^nts,  goods, 
and  chattels  of  the  said  hospital.*' 

It  then  gives  the  same  powers  to  the  successors  of  the  said 
governors,  and  declares  that  such  statutes  and  ordinances  shall  not 
be  repugnant,  contrary,  or  derogatory  to  the  laws,  statutes,  rights, 
or  customs  of  the  kingdom  of  England. 

In  pursuance  of  the  powers  granted  by  the  charter,  the  original 
governors  made  bye-laws  or  statutes  for  the  election,  government, 
and  removal  of  the  principal  and  poor  men  in  the  hospital:  by 
which  it  is  ordained,  that  no  principal,  or  poor  man,  shall  be 
eligible  to  be  admitted  unless  he  be  forty  years  of  age  at  the  least, 
and  *be  unmarried ;  nor  shall  they,  being  admitted,  continue  in  [  *^  ] 
the  said  hospital  unless  they  continue  to  be  unmarried.  The  said 
statute  also  ordains  that  when  any  of  the  poor  or  sick  men  shall 
die,  resign,  give  over  his  place,  or,  for  any  offence  or  other  lawful 
and  reasonable  cause,  be  removed,"  the  principal  shall  give  notice 
to  the  governor  (whose  turn  it  is  to  nominate  a  poor  man)  of  the 
same.  The  statutes  relating  to  the  removal  of  the  poor  men,  order 
that  every  poor  man  dwelling  in  the  hospital,  shall  work  at  any 
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Davis       trade,  according  to  his  strength,  that  is  not  noisy  or  noisome,  and 
Wadding,     by  no  means  give  himself  to  "  idleness,  drunkenness,  vagrant  life. 

™^'*  or  begging;  and  the  principal  shall  inquire,  and  report  to  the 
governors,  which  of  the  said  poor  or  sick  men  shall  be  idle,  and 
which  shall  resort  to  the  ale-house  or  place  of  great  disorder,  to 
the  intent  that  all  the  said  governors, — or  such  governors,  which, 
with  the  most  part  of  the  assistants  (i),  shall  assemble  at  the  said 
house  at  some  convenient  time  by  any  of  the  governors  appointed 
therefore,  after  reasonable  notice  of  that  time  given  to  all  the  rest 
of  governors  and  assistants  for  the  time  being,  to  examine  the 
cause, — may  instantly  inflict  such  punishment  upon  the  offenders, 
by  abatement  of  their  wages,  expulsion,  or  otherwise,  as  they  shall 
think  that  the  ofifence  shall  deserve." 

It  was  objected  that  the  claimants  had  no  estate  which  entitled 
them  to  have  their  names  retained  upon  the  list,  inasmuch  as  the 
power  of  amotion  by  the  governors,  contained  in  the  charter  of 
incorporation,  and  not  exhausted  or  limited  by  the  bye-laws,  pre- 
vented them  from  acquiring  any  estate  of  freehold  by  virtue  of 
their  appointment. 

[  ^1  ]  I  decided  in  favour  of  the  objection,  and  expunged  the  names 

from  the  list.     (The  cases  were  consolidated.) 

(Signed)        J.  M.,  Revising  Barrister. 

MaunseUf  for  the  appellant : 

The  appointment  of  the  principal  and  inmates  of  the  hospital 
must  be  presumed  to  be  an  appointment  for  life,  defeasible  on 
certain  conditions ;  they  are  therefore  tenants  for  life.  It  is  true, 
that  by  the  charter  of  Elizabeth,  the  governors  have  the  power  of 
removing  the  inmates  *'  as  often  as  it  shall  seem  to  be  convenient 
to  them ;  "  but  the  term  *'  convenient ''  had  not  the  same  meaning 
then  as  now.  It  now  means  commodious.  In  Ainsworth's  dictionair 
the  word  conveniens  is  rendered  "  meet,  suitable  "  (2).  The  meaning 
of  the  charter,  therefore,  is,  that  the  inmates  may  be  discharged 

(1)  The  assistants  are  elected  by  a  •*  proper'*  or  "just,"  and  "inoon- 
majority  of  the  governors,  and  have  venient"  by  the  words  «•  improper" 
no  voice  in  appointing  the  poor;  the  or  ** unjust."  Hence,  these  1^ 
governors  elect  a  governor  on  deatih  or  maxims,  **  Nihil  quod  est  iucMtvenient 
resignation,  from  the  assistants.  est    licitum,^'    *'  The  law  will  sooner 

(2)  So,  in  Terence,  Enn.  iii.  2,  41,  suffer  a  mischief  than  an  incon- 
*'Haudconyenit"  &c.  venience;"    t.c,    it    is   better    that 

The    legal    meaning   of    the   term      damage  should  be  mcurred,  than  that 
*' convenient"    at  the   period  of   the      injustice  should  be  perpetrated, 
charter,  may  be  rendered  by  the  words 
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only  upon  suitable  or  proper  occasions,  such  as  their  misconduct       Davis 
would  give  rise  to.     This,  consequently,  is  not  like  an  appointment    waddhco- 
durante  bene  placito.    The  bye-laws  of  the  hospital  may  be  taken  as        '^^^' 
a  contemporaneous  exposition  of  the  charter;  and  contemparanea 
expositio  fortissima  e8t(i).     The  usage  also  is  in  favour  of  the 
construction  contended  for  by  the  appellant.    Contemporaneous 
exposition  and  usage  have  been  resorted  to  even  to  extend  the 
words  of  a  grant  from  the  Grown  beyond  their  natural  import ;  as 
in  The  Mayor  of  London  v.  Long  (2) ;  to  ascertain  the  meaning  and 
effect  of  a  charter :  The  Governors  of  Luton  School  v.  Scarlett  (3) ; 
*and  in  various  other  instances :  The  Mayor  of  Hull  v.  Horner  (4) ;        [  '^s  ] 
Hex  v.  Varlo{5).     The  importance  of  usage  for  such  purposes  is 
much  insisted  on  by  Bullbr,  J.  in  Blankley  v.  Winstanley  (6).     If 
these  parties  take,  as,  it  is  submitted,  they  do,  an  estate  during 
good  behaviour,  it  is  equivalent  to  an  estate  for  life.     In  Cruise's 
Digest,  Offices (7)  it  is  said,  ''If  an  office  be  granted  to  a  person 
quamdiu    se    bene    gesserit^   the  grantee  has  an  estate   for  life; 
for   as  nothing  but  misconduct  can  determine  his  interest,  no 
one  can  prefix  a  shorter  time  than  life ;  since  it  must  be  by  his 
own   act,  which  the  law  will  not  presume,  that  his  estate  can 
determine." 

Byles,  Serjt.  for  the  respondent : 

It  is  to  be  observed  that  the  present  claim  is  not  in  respect  of 
any  particular  room  occupied  by  each  inmate.  It  is  not  necessary 
to  inquire  whether,  if  there  existed  any  tenancy  for  life  in  this 
case,  it  would  constitute  a  freehold  within  the  statutes  of  8  Hen.  YI. 
c.  7,  and  10  Hen.  YI.  c.  2.  But  it  is  sufficient  to  argue  that  these 
parties  have  not  a  tenancy  for  life.  The  legal  fee  simple  is  in  a 
corporation  aggregate,  of  which  these  parties  are  members;  and 
they  are  therefore  not  entitled  to  vote. 

Maunsell  was  then  called  upon  to  reply : 

The  corporation  are  merely  trustees  for  the  inmates.  The  latter 
are  in  the  position  of  masters  of  a  school,  or  dissenting  ministers 
appointed  by  trustees  (8) ;  and  by  the  seventy-fourth  section  of  the 
6  &  7  Yict.  c.  18,  trustees  have  no  right  to  vote. 

(1)  Vide  1  Shower,  535.  (5)  Ih.  248. 

(2)  10  B.  E.  618  (1  Camp.  22).  (6)  1  E.  E.  704  (3  T.  B.  279). 

(3)  2  Y.  &  J.  330.  (7)  Sect.  27. 

(4)  Cowp.  102.  (8)   Vide  poet,  668—9,  n. 
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Davib  Byles,  Serjt.  was  called  upon  in  continuation  : 

V, 

Waodinq.        The  inmates  have  not  an  estate  for  life.    They  may  be  removed 

TON* 

[♦43]  *^y  ^^®  governors  whenever  it  shall  seem  convenient  to  them. 
They  hold  their  situations  upon  the  same  tenure  as  the  King's 
Judges  did  before  the  Revolution,  who  were  appointed  durante  bene 
placito  noatro.  It  appears  from  the  bye-laws  that  the  inmates  may 
be  expelled  for  such  causes  as  idleness  or  marriage ;  which  latt-er 
example,  at  least,  shows  that  the  appointment  was  not  during  good 
behaviour. 

MaunstlU  in  reply : 
At  any  rate,  this  is  an  interest  of  uncertain  duration,  and  conse- 
quently it  constitutes  a  tenancy  for  life.  This  rule  is  laid  down  as 
collected  from  the  ancient  authorities,  in  a  note  to  Wynne  v. 
Wynne  (i) ;  and  is  also  to  be  found  in  Go.  Litt.  42  a.  The  parties 
here  had  certainly  each  a  tenement,  as  the  case  finds  that  each 
inmate  has  a  house  and  garden  to  himself. 

{Bylesy  Serjt. :  They  do  not  claim  in  respect  of  house  and  garden, 
but  in  respect  of  the  emoluments.) 

The  real  question  is,  whether  each  of  them  has  an  interest  for  life 
to  the  extent  of  40^.  a  year.  They  have  vested  rights,  which  the 
Court  will  not  lightly  disturb.  He  also  referred  to  Wilkinson  v. 
Malin  (2). 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  parties  upon  whose  behalf  this 
appeal  has  been  preferred  did  not  take  a  freehold  estate.  The 
patent  of  incorporation  contains  a  power  conferred  upon  the 
governors  to  nominate  whom  they  may  think  proper  as  inmates 
of  the  hospital,  and  also  a  power  to  remove  such  inmates,  which 
is  given  in  the  most  general  terms — "  So  often  as  it  shall  seem 
to  be  convenient  to  them  or  the  greater  number  of  them.*'  I 
can  scarcely  conceive  words  of  more  general  import  than  these,  or 
conferring  a  wider  exercise  of  discretion.  I  do  not  at  all  dissent 
[  '"^^  ]  from  the  ^statement  as  a  general  proposition,  that  the  bye-laws  of 
a  corporation  may  be  taken  as  an  exposition  of  their  charter.  But 
the  bye-laws  here  give  the  power  to  remove  in  very  general  terms — 
the  governors  are  empowered  to  remove  the  inmates  "  for  any 

(1)    2   Man.   &    G,    19;    see  poat,  (2)  37  B.  E.  791  (2  Tyr.  644  ;  2  Cr. 

p.  6b6.  w.  &  J.  636). 
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ofifence  or  other  lawful  or  reasonable  cause."      One  can  easily  con-        davis 
ceive  a  reasonable  cause  for  removal  without  any  offence  having    waddino- 
been  committed  by  the  party,  as  in  the  case  of  one  of  the  inmates        ''^^^• 
becoming  suddenly  rich  (i).     Upon  the  whole,  I  am  of  opinion  that 
these  parties  did  not  take  a  freehold  estate,  and  that  the  decision  of 
the  Bevising  Barrister  must  be  affirmed. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  If  the  terms  of  the  charter  had  been 
different;  if  the  words  had  been,  that  the  inmates  might  be 
removed  by  the  governors  "  as  often  as  convenient,"  the  case  might 
have  been  open  to  Mr,  MaunseWs  argument ;  but  the  words  are, 
**  so  often  as  it  shall  seem  to  be  convenient  to  them  ;"  and  this,  I 
think,  clearly  gives  the  trustees  a  discretionary  power  of  removing 
the  inmates. 

Maulb,  J.: 

The  question  in  this  case,  whether  these  parties  took  an  estate 
for  life,  depends  upon  the  nature  of  the  interest  taken  by  them 
under  their  appointment  by  the  governors.  The  power  both  of 
appointment,  and  of  removal,  is  given  by  the  charter.  I  think 
the  term  conveniem^  there  used,  meant  the  same  in  the  time  *of  [  *45  ] 
Queen  Elizabeth  as  it  meant  in  that  of  Augustus  GsBsar,  and  as 
it  now  means  in  the  time  of  Queen  Victoria.  The  meaning  of 
the  expression  is,  that  the  governors  may  remove  an  inmate  as 
often  as  it  seems  fit  to  them.  An  appointment  of  this  kind  never 
confers  a  right,  but  the  party  is  always  subject  to  removal  at  the 
arbitrary  discretion  of  those  by  whom  he  was  appointed.  That 
this  is  the  meaning  of  this  charter  is  evident  from  the  bye- laws ; 
otherwise  marriage  need  not  have  been  mentioned  as  a  cause  of 
removal.  This  is  not  like  those  cases  where  there  are  effectual  words 
giving  an  estate,  with  a  clause  of  forfeiture :  here,  the  estate  is 
limited,  in  effect,  to  the  thinking  fit  of  the  governors. 

Erlb,  J. : 
Without  discussing  the  question  whether  the  property  here  was 

(1)  If  the  patent  had  declared,  in  determinable  upon  the  grantee's  being 

terms,  that  the  interest  of  the  inmate  promoted  to  a  benefice.    There  appears 

should  cease  upon  his  becoming  rich,  to  be  no  substantial  difference  between 

this  would  not,  it  would  seem,  have  the  breach  of  a  condition  in  law — such 

affected  the  question  of  freehold  any  as  to  behave  well, — and  a  condition  in 

more  than  in  the  ordinary  case  in  the  fact, — not  to  become  rich,  or  not  to 

books,    where   an   annuity   is   made  obtain  a  benefice. 
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sufficient,  I  think  the  Revising  Barrister  viAs  right  in  his  decision. 

A  power  is  given  by  the  charter  to  appoint  inmates  for  so  long  &s 

the  governors  may  think  fit.    An  appointment  so  made — and  the 

appointments  in  this  case    must  be  taken  as  if  made  in  these 

terms — does  not  confer  an  estate  for  life,  defeasible  on  a  particular 

event.     The  bye-laws  do  not,  and,  indeed,  could  not,  restrict  the 

powers  of  the  trustees  in  this  particular.     They  only  point  oat 

certain  instances  in  which  their  discretionary  power  of  removal 

should  be  exercised. 

Decision  affirmed  (i). 


(1)  TkLs  judgment  of  affirmanoe,  in 
effect,  asserts  that  the  terms  of  the 
letters  patent  confer  an  absolute  power 
on  the  governors  to  remove  at  pleasure, 
and  that  such  a  power  is  inconsistent 
with  the  existence  of  a  freehold  interest 
in  the  appointee.t  As  to  the  former  of 
these  propositions,  vidft  nipra,  p.  662, 
n.  (1).  As  to  the  latter,  see  the  long 
and  unbroken  series  of  decisions  col- 
lected, 2  Man.  &  G.,  p.  19,  nearly  all  of 
which  appear  to  be  tacitly  over-ruled 
by  the  judgment  in  the  principal  case. 

Lord  Coke  says,  **  If  a  man  grant  an 
estate  to  a  woman  dum  sola  fuerit,  or 
durante  viduitate,  or  quamdiu  Be  heme 
geeeerU,  or  to  a  man  and  a  woman 
during  the  coverture,  or  as  long  as 
the  grantee  dwell  *in  such  a  house," 
(though  the  power  of  living  there  may 
depend  upon  the  will  of  a  third  party 
or  even  of  the  grantor,)  **  or  so  long  as 
he  pay  10/.,  &c.,  or  until  the  grantee 
be  promoted  to  a  benefice,  or  for  any 
like  uncertain  time ;  in  all  these  cases, 
if  it  be  of  lands  or  tenements,  the 
lessee  has,  in  judgment  of  law,  an 
estate  for  life,  determinable,  if  livery 
be  made ;  and  if  it  be  rents,  advowsons, 
or  any  other  things  that  lie  in  grant, 
he  has  a  like  estate  for  life  by  the 
delivery  of  the  deed ;  and  in  pleading, 
he  shall  allege  the  lease,  and  conclude, 
that  by  force  thereof,  he  was  seised 
gener^y  for  the  term  of  his  life" 
(Co.  Litt.  42  a) ;  and  see  T.  37  Hen.  YI. 
fo.  26,  pi.  1,  Littleton,  sect.  361; 
Down  V.  ffopkin9,X  where  it  is  said, 


that  in  Waste  the  writ  shall  be  general 
— in  terris  quae  tenet  ad  ierminum  n'to, 
and  the  count  special,  showing  the 
condition  annexed  to  the  estate.  Upon 
which  Mr.  Preston  observes,  **A 
limitation  for  such  an  indefinite  period 
passes  an  estate  for  life,  because  the 
estate  may  continue  to  the  end  of 
that  period,  and  is  certainly  circum- 
scribed by  it "  :  Preston,  Estates,  405. 
In  the  case  of  equitable  interests,  the 
legal  seisin  of  the  trustee,  whether 
acquired  by  livery  or  otherwise,  creates 
the  equitable  seisin  of  cestui  que  trust. 
In  Burton  v.  Burton,^  it  is  said,  that 
if  A.  grant  to  B.,  that  as  soon  as  A. 
comes  to  his  manor  of  T.,  B.  shall  hare 
fuel  or  such  litter  as  A.  shall  make, 
though  it  rests  in  A.'s  will  whether  he 
will  come  to  T.  or  no ;  yet,  if  he  do 
come,  and  disturbs  B.  from  taking  the 
fuel  or  litter,  assise  will  lie,  which 
woidd  not  be  the  case  unless  B.  took  a 
freehold  interest  under  the  grant 
Where  rent  is  granted  generally,  with- 
out saying  for  how  long  a  freehold 
passes:  Vavieor^e  case.||  Lord  Coke 
goes  on  thus :  **  A  man  may  have  an 
estate  for  term  of  life  determinable  at 
will.  As  if  the  £ing  doth  grant  an  office 
to  one  at  will,  and  grant  a  rent  to  him 
for  the  exercise  of  his  office  for  the  term 
of  his  life,  this  is  determinable  upon  the 
determination  of  his  office."  And, 
B&UDNSix,  Ch.  J.,  speaking  in  the 
early  part  of  the  reign  oi  Hen.  YIIL, 
says,  *'  A  lease  at  will  must  be  at  the 
will  of  both  parties ;  for,  if  it  be  at  the 


t  See  per  Wclles,  J.  in  Femie  v. 
Swtt  (1871)  L.  E.  7  C.  P.  202,  209; 
4X  L.  J.  C.  P.  20.— J.  Q.  P. 


t  4  Co.  £ep.  30. 

§  Lib.  Ass.  aono  17,  fo.  49,  pi.  7. 

II   Lib.  Ass.  anno  11,  fo.  29,  pL  8. 


VOTi.  I.XVT. 


1844.     C.  P.     7  MAN.  *  G.  50. 


667 


1844. 
iVor.  21. 


Aarthern 

Division, 

[BO] 


SmPSON  V.  WILKINSON. 

(7  Man.  &  G.  50—65 ;  S.  C.  8  Scott,  N.  R.  814  ;  14  L.  J.  C.  P.  49 ;  8  Jur.  1 126.)  

By  the  39  Eliz.  c.  5,  hospitals  for  the  poor  might  be  incor}>orated.       Covnty  of 
Pteviously  to  that  Act  they  could  be  founded  by  Royal  licence  or  letters  ^^'^^^f,^* 
patent.    Before  the  Act,  A.  founded  a  hospital  for  certain  **  bedesmen,"  and 
made  rules  for  its  regulation.    The  bedesmen  were  appointed  for  life. 

Held,  that  the  hospital  might  be  presumed  to  have  been  founded  by 
licence ;  and  therefore  that  the  bedesmen  were  entitled  to  be  registered  as 
freeholders  (1). 

The  Court  will  not  allow  any  objections  to  be  taken  upon  the  argument 
of  the  appeal,  which  are  not  raised  in  the  case  stated  by  the  Revising 
Barrister. 

John  Dauntley   Simpson,    of  Peterborough,  in  the    county  of 
Northampton,  on  the  register  of  voters  for  the  northern  division  of 


(1)  See  the  last  case  and  HearUey  v. 
Banks  (1859)  5  C.  B.  fN.  S.)  40,  28 
L.  J.  C.  P.  144  ;  Freeman  v.  Qaimfard 
(1861)  11  C.  B.  (N.  S.)68,  31  L.  J.  C.P. 


33 ;  Roberts  v.  Percival  (1864)  18  C.  B. 
(N.  S.)  36,  34  L.  J.  C.  P.  84 ;  Frytr 
V.  Bodenham  (1869)  L.  R.  4  C.  P.  629, 
38  L.  J.  C.  P.  185.— J.  G.  P. 


will  of  the  lessor  only,  it  is  a  lease  for 
life":  M.  14 Hen.  Vin.  fo.  14.  Now, 
if  a  condition,  that  the  interest  of  the 
lessee  shall  be  determinable  by  an  act 
depending  upon  the  will  of  the  lessor, 
does  not  destroy  the  freehold  quality 
of  that  interest,  still  less  will  it  be 
affected  by  a  condition  for  determining 
the  estate  at  the  will  of  third  persons, 
not  parties  to  the  grant :  M.  21 
Hen.  Vn.  fo.  38,  pi.  47,  M.  14 
Hen.  Vni.  fo.  13,  14. 

*'  If  I  make  a  lease  to  another  till  I 
go  to  Westminster,  the  lessee  has  an 
estate  for  life.  So,  if  A.  lease  to  B. 
till  A.  makes  J.  S.  bailiff  of  his  manor, 
B.  has  the  freehold  in  him ;  for,  since 
there  is  no  particular  time  specified, 
but  it  is  left  indefinitely,  when  I  shall 
go  to  Westminster,  or  J.  S.  shall  be 
made  bailiff  of  the  *manor,  and  these 
contingencies  may  or  may  not  happen 
during  the  life  of  the  lessee,  and  the 
livery  transfers  the  freehold  to  him, 
so  he  must,  consequently,  by  the 
words  of  the  gift,  enjoy  it  during  his 
life,  if  none  of  these  contingencies 
happen  in  that  time  upon  which  his 
estate   is   to   determine."     And   see 


1  Roll.  Abr.  8441,  Bac.  Abr.  tit.  Estate 
for  Life  (A.),  Dyer,  300  b,  pi.  39,  10 
Vin.  Abr.  288,  pi.  2,  4,  Ih.  289,  pi.  13, 

2  Bl.  Comm.  121,  Hargrave*s  note  to 
Co.  Litt.  42,  No.  245,  Brewer  v.  HillA 
Hevdins  v.  Shippam,X 

So,  an  estate  devised  to  a  man  exiled 
from  Holland,  for  so  long  as  he  shall 
remain  absent  from  Holland,  is  an 
estate  for  life :  Paget  v.  Dr,  Vossius ;  § 
and  see  Allen  v.  Hill,  \\  Com.  Dig. 
tit.  Estate  (E.  1).  So,  if  I  grant 
an  annuity  to  A.  for  so  long  a  time  as 
he  is  kind,  obliging,  and  friendly  to 
me,  A.  has  a  freehold  in  the  annuity  : 
M.  7  Edw.  IV.  fo.  16,  pi.  10.  If  I 
enfeoff  A.,  upon  condition  that  he  re- 
enfeoff  B.  within  ten  years,  A.  is  seised 
in  fee  during  the  ten  years,  and  con- 
tinues afterwards  to  be  seised  in  fee 
until  I  enter  for  a  breach  of  the  condi- 
tion :  Abrahal  v.  Brokesby,% 

Lord  Coke  says,  that  the  law  is  the 
same  as  to  the  declaration  of  a  use, 
with  respect  to  the  quantity  of  estate 
which  passes ;  in  confirmation  of 
which,  Mr.  Hargrave  cites,  from  Lord 
Hale's  MSS.,  a  dictum  of  Shbixt,  J. 
in  21  Hen.  VIII.  (which  was  before 


t  2  Anst  413. 

X  31  R.  R.  767  (6  B.  &  C.  221). 

§  1  Vent  326 ;  2  Lev,  191 ;  Sir  T, 


Jones,  73;  2  Mod.  223;  3  Keble,  749. 
II  Cro.  Eliz.  238. 
IF  E.  19  Hen.  VI.  fo,  67,  pi.  14r 


[  •♦T,  ft.  1 
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Simpson       the  said  county,  for  the  parish  of  Castor,  duly  objected  to  the  name 
WiLKiifBOK.    ot  Henry  Allen  being  retained  on  the  register  of  voters  for  the  said 
division. 


f48,n.] 


the  Statute  of  Uses,  and  when,  there- 
fore, uses  stood  nearly  upon  the  same 
footing  as  trusts  at  the  present  time) : 
Co.  Litt.  42,  note  10. 

**  A  lease  expressed  to  be  deter- 
minable at  the  will  of  the  lessor  only, 
cannot,  however,  take  effect  as  a 
conditional  lease  for  life,  unless  the 
forms  prescribed  for  the  passing  of  a 
freehold  interest  be  observed,  as  livery 
of  seisin,*'  &c. :  per  Brian,  Ch.  J.  of 
Common  Pleas,  M.  20  Edw.  IV.  fo.  9, 
pi.  4.  Thus,  of  corporeal  heredita- 
ments (which  are  said  to  lie  in  livery), 
if  no  livery  be  made,  the  grantee  takes 
only  at  will:  2  Mary,  Bro.  Abr.  tit. 
Lease,  pi.  67,  Sir  W,  CordeWs  case.t 
So,  where  A.  leases  to  B.,  to  hold  at 
the  will  of  B.  the  lessee,  if  there  be 
livery  of  seisiuf  B.  has  an  estate  of 
freehold  for  life  upon  condition  :  T.  35 
Hen.  VI.  fo.  63,  pi.  3,  10  Vin.  Abr. 
295.  In  the  absence  of  livery,  or  of 
that  which  is  tantamount  to  livery  (or 
in  the  case  of  a  trust,  in  the  absence  of 
a  legal  freehold  in  the  trustee),  the 
lessee  has  only  an  estate  at  will ;  and 
the  tenancy,  whatever  be  the  language 
xiB6d  in  creating  the  demise,  will  be  at 
the  will  of  both  parties :  Co.  Litt.  56  a. 
If  A.  leases  his  land  **  until  his  debts 
are  paid,"  the  lessee  has  only  an  estate 
at  will,  unless  livery  of  seisin  be 
made;  with  livery,  he  has  an  estate 
of  freehold;  (viz.,  an  estate  for  life, 
determinable  on  the  payment  of  the 
debts) :  per  Lord  Coke,  Ch.  J.,  3 
Bulst  300;  3  Leon.  157;  Shepp. 
♦Touchst.  270;  10  Vin.  Abr.  296. 
Where  the  freehold  claimed  is  equit- 
able, the  seisin  of  the  trustees  counter- 
vails the  livery  of  seisin,  &c.,  required 
when  a  legal  freehold  is  to  be 
established. 

In  1522,  we  find  the  law  respectiug 
freehold  interests  thus  laid  down  by 
BaooKE,  Justice  of  C.  P.:  *  *If  I  let  lands 
to  one  till  he  be  promoted  to  a  benefice ; 
now,  if  he  has  livery,  he  has  an  estate 


for  life  upon    condition  (t.e.   subject 
to  the  condition  that  the  life  estate 
shall  cease  upon  the  promotion  being 
obtained).      So,  of  a  lease  to  husband 
and  wife  during  the  coverture.     For 
these  estates  may  be  made  to  depend 
upon  such  conditions  as  have  a  human 
determination  (i.e.  liable  to  be  deter- 
mined or  put  an  end  to  by  the  occur- 
rence of  some  event  in  which  man  is 
either  agent  or  patient),  but  upon  no 
other  condition  ;    for  a  lease  to  endure 
so  long  as  such  a  tree  grows  (as  had 
been  suggested  by  counsel  in  argu- 
ment), is  but  at  will ;  because  it  is  not 
natural  (i.e.  according  to  the  known 
and  established  rule  of  tenure)  for  an 
estate  to  depend  upon  such  like  things  *' : 
M.  14  Hen.  Vm.  fo.  13  a.    That  the 
law    was   also    the  same   before  the 
passing  of  the  8  Hen-  VI.  c.  7,  which 
required  a  40$.  freehold  qualification, 
is  evident  from  Bracton,  who,  writing 
in  the  latter  end  of    the   thirteenth 
century,  says,  that  a  man  holds,   as 
freehold,  that  which  is  granted  to  him 
for  life  or  indefinitely,   and  without 
any    mention    of  time;    as  if   it    be 
granted  until  some  specific  thing  be 
done.     *'Et  sciendum  quod  libenuu 
tenementum  est,   id  quod  quis  tenet 
sibi  et  hsBredibus    suis,   in  feodo  et 
hsBreditate  '*  (that  is,  in  fee  by  descent)  ; 
* '  vel  in  feodo  tantiim,  sibi  et  hsBredibus 
suis  "   (that  is,  in  fee,  hy  purchcLst)  ; 
**item,  ut  liberum  tenementum,  sicut 
ad  vitam  tantilkm,  vel  eodem  modo  ad 
temptu  indeUrminaium  absque   aliqua 
certd.  temporis    prsefinitione,   scilicet, 
dontc  quid  fiat  vel  non  fiat;  ut  si  dicatur. 
Do  tali  donee  ei  providero."    So,  again 
in  1329,  where  land  was  demised  to  A. 
fuibendum,  whilst  he  paid  twelve  marks 
yearly  to  B.,  it  was  held  that  A.  had 
freehold  in  the  land  so  demised,  and 
that    B.    had   freehold    in    the   rent 
reserved,  by  reason  of  the  uncertainty. 
And  it  was  compared  to  the  case  of 
land  being  given  until  the  donor  should 


t  Cited  8  Co.  Eep.  96  a;  do.  Eliz.  315. 
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The  name  and  description  of  the  said  Henry  Allen,  on  the  said      Simpson 


register  for  the  said  division,  is,  as  follows : 


Wilkinson. 


Name. 

PlAce  of  Abode. 

Nature  of 
QoAllttcation. 

St  MarUn'8  Parish. 

Henry  Allen. 

Lord  Burghley's 

Hospital, 

St.  Martin's, 

Stamford  Baxon. 

Freehold  tene- 
ment, or  room. 

Henry  Allen, 
occupier. 

He  also  duly  objected  to  the  names  of  twelve  other  persons 
whose  qualifications,  on  the  list  of  voters,  were  described  in  like 
manner,  and  depended  upon  the  same  facts. 


return  from  a  pilgrimage:  Lib.  Ass. 
anno  3,  fo.  5,  pi.  9.  And  see  HavergiU 
V.  Hare\ ;  3  Edw.  HI.  fo.  15,  pi.  16; 
Littleton,  s.  350;  Co.  Litt.  214  b, 
218  a.  The  bailment  of  a  horse 
to  A.,  to  ride,  **  until  A.  shall  have 
finished  his  businesses,'*  passes  an  estate 
in  the  horse  for  the  life  of  A.,  by  reason 
of  the  uncertainty,  although  a  personal 
chattel:  H.  17  Edw.  IV.  fo.  8,  pi.  5. 

Upon  any  inquiry  into  the  nature 
of  the  equitable  interest  of  a  party,  in 
property  held  by  trustees  for  his 
benefit,  it  may  be  proper  to  consider 
what  conveyance  it  would  be  necessary 
for  the  trustees  to  execute  in  order  to 
diyest  themselves  of  all  legal  interest 
in  the  property,  for  the  period  during 
which  it  is  to  be  enjoyed  beneficially 
by  cestui  que  trust.  *Thus,  if  land  is 
held  by  A.  in  fee,  upon  trust,  to  pay 
the  rents  and  profits  to  B.,  for  so  long 
time  as  B.  shidl  teach  at  such  a  school, 
or  say  mass  at  such  a  chapel,  or  preach 
at  such  a  meeting-house,  or  hold  the 
appointment  of  bedesman  in  such  a 
hospital,  the  proper  f;our8e  would  seem 
to  be,  for  A.  to  convey  to  B.  or  to 
some  other  person,  an  estate  for  the 
life  of  B.,  determinable  upon  his 
ceasing  to  officiate  as  schoolmaster, 
priest,  or  minister,  or  to  hold  the 
appointment  of  bedesman. 

It  would  appear  to  make  no  differ- 
ence, either  in  the  form  or  in  the 
substance  of  the  conveyance  of  the 
legal  estate,  if  the  office  or  appoint- 


ment was  determinable  at  the  mere 
will  of  a  third  party ;  as  at  the  will  of 
a  patron,  a  Bishop,  or  a  congregation, 
or  of  any  other  individual  or  body  of 
men,  or  even  at  the  mere  will  of  A.  the 
trustee. 

Where  A.  is  seised  of  lands  or  tene- 
ments for  such  an  estate  of  freehold, 
customary  or  leasehold  tenure  as 
would  have  conferred  the  right  of 
voting  on  him  if  he  had  been  bene- 
ficially interested,  but  which  he  holds 
subject  to  a  trust  under  which  the 
rents  and  profits,  or  a  sufficient  portion 
of  such  rents  and  profits  to  constitute 
the  amount  required  with  reference  to 
the  particular  elective  franchise,  are  to 
be  paid,  or  a  beneficial  occupation  is 
to  be  allowed,  for  an  indefinite  period, 
the  cestui  que  trust  would  appear  to 
be  entitled  to  vote.  So,  if  A.  were 
possessed  of  lands  or  tenements,  for 
a  term  of  1 ,000  years,  as  trustee,  the 
interest  of  his  cestui  que  trust  would, 
if  indefinite,  (and  therefore,  in  contem- 
plation of  law,  co-extensive  with  the 
term  itself,)  appear  to  be  sufficient  to 
confer  the  elective  franchise  on  such 
cestui  que  trust,  as  a  leaseholder 
within  the  2  Will.  IV.  c  45,  s.  20. 

The  nature  of  the  qualification  of 
Davis,  the  principal,  is  properly  de- 
scribed in  the  overseei-s'  list,  and 
nothing  which  amoimts  to  a  sustain- 
able objection,  is  to  be  found  in  the 
fourth  column.  But  with  respect  to 
Biu'bridge    and    his   co-inmates,    the 


[•49,1..  J 


Cro.  Jac.  510;  Pophaui,  126,  117. 
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Simpson  Henry  Allen  was  appointed  by  the  Marquess  of  Exeter,  to  be  one 

WiLKinsov.   o^  ^^  bedesmen  of  the  hospital  hereinafter  described,  in  the  room 
of  William  Benson,  deceased. 

The  following  is  a  copy  of  the  appointment,  duly  stamped:  **  Be 
it  known  that  I,  the  most  honourable  Brownlow,  Marquess  and  Earl 
[  'oi  ]  of  Exeter  and  Baron  of  *Burghley,  have  nominated  and  appointed, 
and,  by  these  presents,  do  nominate  and  appoint,  Henry  Allen,  of 
Stamford,  in  the  county  of  Lincoln,  to  be  one  of  the  brethren  of 
the  hospital  in  St.  Martin's,  Stamford  Baron,  in  the  county  of 
Northampton,  in  the  room  and  place  of  William  Benson,  lately 
deceased.  And  I  do  hereby  require  and  direct  that  the  said  Henry 
Allen  be  accordingly  admitted  into  the  brotherhood  of  the  said 
hospital,  and  have,  receive,  and  enjoy,  all  the  benefits,  profits, 
advantages,  as  one  of  the  brethren  thereof,  he  ought  to  have  and 
enjoy.     Given  under  my  hand,  this  22nd  day  of  May,  1884. 

(Signed)        "  Exbtbb." 

In  the  parish  of  St.  Martin's,  Stamford  Baron,  is  a  freehold 
building  called  by  the  name  of  "  Burleigh  Hospital,"  or  occasionally 
*'  St.  Martin's  Hospital,"  which  is  divided  into  several  rooms,  each 
of  which  is  respectively  inhabited  by  a  bedesman  appointed  under 
the  rules  hereinafter  mentioned,  and  by  which  the  hospital  is 
governed.  Each  bedesman  keeps  the  key  of  his  room;  and  the 
successor  of  each  deceased  bedesman  occupies  the  same  room  as  did 
his  predecessor.  These  rooms  are  on  the  ground  floor.  The  apper 
story  of  the  building  extends  over  all  the  said  rooms,  and  is  let  as  a 
granary,  by  the  warden  and  bedesmen,  at  an  entire  rent,  which 
they  divide  amongst  themselves  equally.  Each  room  occupied,  is 
of  the  annual  value  of  4Z.,  independently  of  the  rent  received  for  the 
granary.  The  hospital  is  not  rated  to  any  parochial  rates,  nor  are 
any  of  the  bedesmen  rated  in  respect  of  their  rooms.  The  said 
Henry  Allen  was  duly  qualified  for  admission  according  to  the  rules 
and  ordinances  by  which  the  hospital  is  governed,  a  copy  whereof 
is  hereunto  annexed,  and  is  to  be  taken  as  part  of  this  case.     No 

claim  appears  to  be  insufficient  in  a  no  right  to  be  registered ;  and  if  the 

point  not  amendable,  or,  at  least,  not  appointment  did  confer  such  right,  it 

amended.      The  entxy  is,  **  Freehold  vould  be   the  lands,  or   tenements, 

appointment,    as    inmate    of    Jesus  which  constituted  **  the  nature  of  the 

Hospital."     Supposing  the  interest  of  qualification,*'  and  not  *'  the  freehold 

the  appointees  to  be  freeholds,  still,  appointment.'*    The  qualification  of  a 

unless  the  appointment  conferred  the  freeholder  is  the  land  or  tenement  of 

right  to  the  possession,  or  to  the  per-  which  he  is  seised,  not  the  conveyance 

ception  of  the  rents  and  profits,  of  by  which  that  land,  or  tenement,  is 

lands,  or  tenements,  they  would  have  held. 
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person  appointed  and  admitted  as  a  bedesman,  has  ever  been  known  Simpson 
to  be  removed  during  his  life.  No  deed,  *of  any  description,  can  Wilkinson. 
be  found  relating  to  the  hospital.  All  the  proper  offices,  and  places  [  *62  ] 
of  deposit,  have  been  searched,  and  no  trace  of  any  original  rules 
and  ordinances,  or  of  any  charter,  deed,  or  other  documents,  relating 
thereto,  has  been  discovered ;  neither  does  any  enrolment  under 
the  89  Eliz.  c.  5,  exist,  or  any  letters  patent.  The  rules  refer  to 
certain  *'  feo£fees  and  their  heirs  ;  "  but  none  are  known.  It  was 
proved  that  the  hospital  was  governed  strictly  by  the  printed  unsigned 
copy  of  the  rules  and  ordinances,  which  were  produced  from  the 
hospital,  where  they  are  usually  hungup  in  the  common  dining-room. 
There  is  no  trace  of  any  common  seal,  neither  does  there  appear  to 
be  any  record  of  the  warden  and  brethren  suing,  or  being  sued, 
in  any  corporate  name,  or  of  any  bye-laws  made  by  them ;  nor 
have  they  ever  been  summoned  on  juries.  The  foreman,  according 
to  the  ordinances,  is  called  the  warden  of  the  almshouse  of  Lord 
Burleigh,  and  the  other  twelve,  the  almsmen  or  bedesmen.  The 
sum  of  2Z.  lis.  weekly  is  paid  by  the  steward  of  the  Marquess  of 
Exeter,  out  of  the  rents  of  Gliffe  Parks,  to  the  warden  of  the 
hospital,  for  himself  and  the  bedesmen.  The  Marquess  of  Exeter 
is  the  heir  male  of  the  body  of  Sir  William  Cecil  in  the  copy  of  the 
ordinances  mentioned  and  the  owner  of  his  house,  and  is  lord  of 
Burghley ;  and  he  has  recently  repaired  the  hospital  at  his  owh 
expense. 

It  was  contended  on  the  part  of  the  objector — 

1st.  That  if  the  claimants  had  any  freehold  estate,  they  had  such 
estate  only  as  members  of  a  corporation  aggregate. 

2nd.  That  they  had  no  freehold  estate  at  all. 

8rd.  That,  even  if  they  had  any  freehold  estate,  it  was  an  estate 
in  joint-tenancy  in  the  hospital,  and  not  a  separate  and 
exclusive  estate  in  each  room ;  and  that  the  claims,  therefore, 
were  bad. 

I  overruled  these  several  objections,  and  retained  the  name  of  the  [  oS  ] 
said  Henry  Allen,  and  also  the  names  of  the  said  twelve  other  persons 
respectively,  on  the  list  of  voters  for  the  said  parish  of  St.  Martin's, 
Stamford  Baron,  being  of  opinion  that,  under  the  circumstances,  a 
legal  foundation  might  be  presumed,  not  necessarily  investing  the 
claimants  with  a  corporate  character,  and  that  they  were  respectively 
entitled  to  a  separate  freehold  estate  in  their  respective  rooms. 

(Signed)        J.  M.,  Revising  Barrister. 

(The  cases  were  consolidated.) 
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SiMPBON  ''  Ordinances  made  by  Sir  William  Cecil,  Knight  of  the  Order  of 

WiLKiNBOK.  the  Garter,  Baron  of  Burghley,  for  the  order  and  government  of 
thirteen  poor  men,  (whereof  one  to  be  the  warden,)  of  the  hospital 
of  Stamford  Baron,  in  the  county  of  Northampton,  to  remain  in  a 
chest  in  a  chamber  in  the  said  hospital,  locked  up  with  two  several 
locks,  the  keys  whereof  to  remain  in  the  custody  of  the  vicar  of  St. 
Martin's  and  the  bailiff  of  the  manor. 

''Vicesimo  Augusti,  anno  tricesimo-nono  Eliz.  Beg.  et  anno 
Dom.  1697." 

''1.  The  first  five  shall  be  named,  chosen,  and  admitted  by  me, 
William,  Lord  Burghley,  during  my  life,  and  after,  by  my  heir  male 
that  shall  be  owner  of  my  house  and  Lord  of  Burghley,  whereof  the 
foremost  shall  be  called  the  warden  of  the  almshouse  of  the  Lord 
Burghley. 

**2.  The  next  four,  that  is,  the  6th,  7th,  8th,  and  9th  shall  be 
named  and  admitted  by  the  vicar  of  St.  Martin's,  for  the  time 
being,  the  bailiff  of  the  manor  of  Stamford  Baron,  in  the  county  of 
Northampton,  and  the  eldest  churchwarden  of  St.  Martin's,  and  by 
them  that  shall  be  in  the  Nunnery,  otherwise  called  St.  Michael's, 
and  in  the  inn  called  the  '  George,'  in  Stamford  Baron,  or  the 
greater  number  of  them. 
[  -o*  ]  "  8.  The  last  four  (viz.),  10th,  11th,  12th,  and  18th  •shall  be 

named  and  admitted  by  him  that  shall  be  for  the  time  alderman  of 
the  borough  of  Stamford,  in  the  county  of  Lincoln,  and  by  the 
recorder  of  that  town,  the  steward  and  bailiff  of  the  said  manor 
of  Stamford,  or  the  major  part  of  them,  whereof  the  alderman  to 
be  one. 

*'  4.  Item.  The  vicar  of  St.  Martin's,  or  the  curate  of  the  church, 
for  the  time  being,  shall  keep  a  register  in  writing  of  the  names  and 
surnames  of  all  the  said  poor  men,  which  book  shall  be  kept  in  the 
vestry  within  the  chancel  of  St.  Martin's  church,  and  shall  be  written 
in  order,  beginning  with  the  name  of  the  warden,  and  then  of  the 
first  four,  and  following,  the  second  four,  and  lastly,  the  last  four, 
and  shall  be  signed  with  the  hands  of  the  bailiff  of  the  manor  of 
Stamford  Baron,  and  of  the  steward  of  that  manor;  and  so  yearly 
renewed,  as  cause  shall  require,  upon  the  decease  or  change  of  any 
of  the  said  poor  men  ;  and  a  duplicate  of  this  book  shall  be  deUvered 
to  the  alderman  of  Stamford,  to  be  kept  with  the  records  of  the  town, 
thereby  to  know  how  the  numbers  shall  continue. 

''  6.  When  the  warden  and  any  other  of  the  twelve  shall  die,  or 
any  of  their  places  become  void,  the  place  of  such  as  shall  die  or 
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become  void,  being  the  warden  or  one  of  the  number  of  the  first  Bimphon 
four,  shall  be  supplied  by  the  Lord  of  Burghley  for  the  time  being  ;  wilkiitbox. 
and  so  the  place  of  any  of  the  second  four  dying  or  becoming  void 
shall  be  supplied  by  the  aforesaid  vicar,  and  the  parties  authorised 
to  name  the  second  company  of  four ;  and  the  like  shall  be  observed 
by  the  alderman  of  Stamford,  and  the  others  joined  with  him, 
for  supplying  the  places  of  the  last  four  as  shall  from  time  to 
become  void  \/ic]. 

^*  6.  Item.  If  the  parties  before  named,  or  the  major  part  of 
them,  shall  not  supply  the  void  places  of  such  as  have  been  first 
chosen  by  them,  within  twenty-eight  days  after  the  same  shall  be 
void,  the  same  shall  be  supplied  *by  any  two  others  of  them  that  [  *^^  ] 
are  authorised  to  nominate  any  of  the  said  twelve ;  and  in  default 
of  such  nomination  the  Lord  of  the  house  of  Burghley  and  his  heirs 
male  shall  supply  the  same  within  two  months;  and  in  default 
thereof,  some  one  or  two  of  the  feo£fees  or  their  heirs,  to  whom  the 
annuity  of  lOOZ.  is  granted,  that  shall  dwell  near  Burghley,  shall 
supply  the  same. 

"  7.  Item.  The  warden  of  the  house  shall  have  yearly  a  gown 
cloth  of  three  yards,  and  of  88.  per  yard,  and  every  of  the  other 
shall  have  every  year  a  gown  cloth  of  three  yards  at  6$.  8d.  the  yard, 
of  such  colour  as  the  livery  coats  of  the  Lord  Burghley,  or  his  heirs 
shall  be  for  the  time,  which  shall  be  provided  and  bought  by  the 
bailifif  of  the  manor  of  Stamford  Baron,  and  by  the  oversight  of  the 
vicar  of  St.  Martin's  and  the  alderman  of  Stamford. 

''  8.  Item.  In  the  nomination  of  the  said  warden  and  twelve  poor 
men,  these  circumstances  following  shall  be  observed,  or  else  none 
otherwise  named  shall  be  allowed  : 

"  9.  First.  Every  one  so  to  be  named  shall  be  presented  in  the 
church  of  St.  Martin's  upon  a  Sunday  in  the  forenoon,  to  the  vicar 
of  the  said  church,  and  by  him  to  be  allowed  to  be  of  honest  Christian 
profession,  and  able,  and  well  disposed,  to  say  the  Lord's  Prayer, 
the  Greed,  and  to  learn  to  answer  to  the  Ten  Commandments,  as  are 
prescribed  to  such  as  are  catechised. 

''  10.  Item.  None  shall  be  admitted  thereto  but  such  as  shall 
have  been  born  in  the  counties  of  Northampton,  Lincoln,  or  Butland, 
or  that  have  dwelt  for  the  space  of  seven  years  within  seven  miles 
of  the  borough  of  Stamford,  except  the  Lord  of  Burghley  shall,  for 
some  reasonable  cause,  dispense  therewith  ;  neither  shall  any  be 
thereto  allowed  that  are  under  thirty  years  of  age,  or  that  hath  any 
certainty  of  living  above  the  value  of  BSs.  4d.  by  the  year ;  nor  any 
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Sixpsov      that  is  known  to  be  ^diaeaBed  of  any  leprosy,  or  the  pox  called  the 
WILKTN80N.    French  pox ;  nor  any  drnnkard,  barrator,  or  infamous  for  adultery ; 
[  *M  ]       these,  and  such  like,  faults. 

''  11.  Item.  The  said  poor  men  shall  and  may,  as  near  as  may 
be,  be  chosen  out  of  such  as  have  been  either  honest  soldiers,  or 
workmen,  as  masons,  carpenters,  or  other  artisans  of  handicraft,  or 
labourers  in  any  work,  or  in  husbandry,  or  servants  that  are  by 
sickness  or  any  other  impediment  unable  to  get  their  livings  by 
their  hand- work,  or  by  daily  service,  as  beforetime  they  have  done; 
and  if,  after  they  shall  be  chosen  to  the  places,  any  of  them  shall 
fall  into  such  infirmities  or  infectious  diseases,  or  be  justly  infamed 
and  convinced  of  such  notable  vices  as  above  in  the  next  former 
article  mentioned,  they  shall  be  displaced  by  them  by  whose  authority 
they  were  placed,  and  their  allowance  to  cease  within  fourteen  days 
after  their  displacing;  against  which  time  their  places  shall  be 
supplied  by  such  as  have  displaced  them. 

''  12.  Item.  None  of  the  said  thirteen  poor  men  shall,  in  any 
alehouse  or  other  places,  play  at  cards,  dice,  or  any  other  unlawful 
game ;  but  if,  after,  on  a  warning  given  to  them  by  the  vicar  of 
8t.  Martin's,  or  of  the  bailiffs  of  Stamford  Baron,  or  of  the  manor  of 
the  borough  of  Stamford  to  forbear  from  such  unlawful  play,  they 
shall  be,  the  second  time,  committing  such  offence  prohibited,  he 
shall  be  removed  from  his  place,  and  shall  receive  no  more  weekly 
relief ;  except,  he  acknowledging  his  fault,  and  promising  of  amend- 
ment, he  shall  be  restored  by  the  said  vicar  and  bailiff  and  two  other 
of  the  number  that  first  placed  him. 

"  18.  Item.  Every  of  these  poor  men  shall  resort,  in  their  livery 
gowns,  to  the  Common  Prayers,  every  Sunday,  Wednesday,  and 
Fridays  and  holydays,  to  St.  Martin's  church,  at  morning  and 
evening  prayers,  and  shall  sit  and  kneel  in  some  convenient  place, 
[  *57  ]  appointed  *by  the  churchwardens  ;  neither  shall  any  of  them  be 
absent  from  the  church  at  such  times,  without  just  cause,  by  sick- 
ness, to  be  notified  to  the  vicar,  and  to  be  allowed  by  him ;  and  for 
every  such  fault  not  excusable,  the  parish  clerk  shall  have  6d.  out 
his  week's  wages  allowed  him  by  the  poor  man  that  shall  make 
such  default. 

'*  14.  Item.  There  shall  be  paid  to  the  said  warden,  and  to  the 
other  twelve,  by  the  vicar  of  St.  Martin's,  and  the  bailiff  of  the 
manor,  in  St.  Martin's  church,  or  by  one  of  them,  every  Sunday 
after  evening  prayer  these  sums  following ;  viz.  to  the  warden  of 
the  hospital  the  sum  of  0$.  for  the  week  following,  and  to  every  of 
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the  other  twelve  the  sam  of  2s.  id.  for  the  week  following ;  saving     Simpsok 
to  the  parish  clerk  his  due  for  the  defaults  before  committed,  if  any  wiLKorsoK. 
shall  be  as  is  above  expressed ;  which  he  shall  also  receive  at  the 
same  time. 

''  15.  Item.  All  the  poor  men  that  shall  be  unmarried  and  not 
interclusive  sick,  shall  lodge  every  night  in  the  common  house, 
without  some  special  impediment  to  be  allowed  by  the  vicar,  or  by 
the  bailiff  of  the  manor  of  Stamford  Baron ;  and  such  as  shall  be 
married  may  live  with  their  wives  out  of  the  common  house,  so  as 
the  same  be  within  the  parish  of  St.  Martin's,  or  within  the  borough 
of  Stamford ;  but  yet  they  shall  be  bound,  one  night  in  a  month,  to 
lodge  with  their  fellows  in  the  common  house,  upon  pain  of  the  loss 
of  one  week's  wages,  which  shall  be  paid  to  the  poor  men's  box  in 
St.  Martin's  church. 

''  16.  Item.  None  of  these  shall  go  abroad  in  their  gowns  out  of 
the  bounds  of  St.  Martin's  parish,  or  out  of  the  borough  of  Stamford 
and  the  liberties  thereof. 

**  17.  Item.  The  vicar  of  St.  Martin's  or  the  minister  shall,  upon 
the  first  Sunday  of  every  quarter  of  the  year,  assemble  them  together 
in  the  church  before  evening  prayer,  and,  severing  them  asunder, 
hear  them  the  Lord's  Prayer,  the  Greed,  and  to  answer  to  the  Com- 
mandments ;  *and  such  as  will  not,  in  convenient  time,  learn  and  [  *58  ] 
be  able  to  say  the  same,  shall  be  avoided  from  his  room  after  four- 
teen days'  space  given  him  to  learn  the  same ;  and  the  vicar  or 
minister  shall  have,  for  his  labour,  five  shillings  every  such  Sunday, 
and  the  parish  clerk,  twelve  pence,  for  attending  upon  the  vicar. 

"  18.  Item.  They  shall,  every  first  Sunday  of  every  quarter,  go 
to  Burghley  House,  if  the  Lord  Burghley,  or  the  lady  his  wife,  shall 
there  keep  household,  and  there  shall  dine  at  one  table  together  in 
the  hall,  where  they  shall  have  two  messes  of  meat ;  every  mess  of 
two  dishes,  one  of  pottage  and  boiled  meat,  and  the  other  of  roast, 
if  it  be  not  fasting  day ;  and  if  it  be  fish  day  they  shall  have  two 
like  messes  of  white  meat  and  fish  ;  for  the  charge  whereof  he  that 
shall  dwell  at  Burghley,  as  the  heir  of  the  house,  shall  defray  the 
same ;  or  else  in  case  of  the  absence  of  the  said  Lord  Burghley,  or 
the  lady  his  wife,  from  the  house,  payment  shall  be  made  out  of  the 
yearly  sum  of  the  annuity,  to  the  said  thirteen  poor  men,  after  the 
rate  of  four  pence  a  piece,  to  be  paid  by  the  bailiff  of  the  manor,  or 
by  such  as  shall  be  authorised  to  receive  the  annuity,  and  to  distri- 
bute it  according  to  these  orders ;  and  the  same  to  be  allowed  upon 
the  accompts. 

48—2 
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Simpson  ''  19.  Item.     If,  at  any  time,  he  that  shall  be  mine  heir  of  my 

Wilkinson,  house  at  Theobalds,  in  Hertfordshire,  shall  come  to  Burghley  or 
Stamford,  the  said  poor  men  shall  present  themselves  dutifully  unto 
him,  and  shall  offer  any  service  they  can  do  to  him,  in  memory  of 
the  founder,  William,  Lord  Burghley,  ancestor  of  the  said  owner 
of  Theobalds. 

**  20.  Item.  If  any  doubt  or  question  shall  arise  upon  the  words 
or  meaning  of  these  former  articles  or  ordinances,  the  resolution  or 
determination  thereof  shall  be  made,  and  in  writing  delivered  to  the 
vicar  of  St.  Martin's,  by  the  Bishop  of  Peterborough,  or  by  the  dean 
[  •59  ]  and  *any  one  prebendary,  of  the  church  of  Peterborough ;  whereunto 
all  parties  shall  yield  and  obey. 

''21.  Item.  As  these  poor  men  shall  have  at  the  first,  their 
several  rooms  allowed  them  in  the  almshouse,  so  shall  they,  during 
their  lives  or  their  continuance  in  their  places,  continue  their  lodging, 
and  every  one  as  he  shall  succeed  to  the  void  places,  so  shall  he 
succeed  in  the  lodgings,  without  any  change. 

''  22.  Item.  All  the  t^^elve  shall,  at  their  entries,  openly,  in 
St.  Martin's  church,  promise  to  be  obedient  to  the  warden  of  the 
house  in  all  things  that  he  shall  advise  them  for  the  observation  of 
the  orders  of  these  articles  prescribed ;  and  if  any  of  them  shall 
wilfully  refuse  to  observe  the  same,  he  shall  complain  thereof  to 
the  Lord  Burghley  for  the  time  being,  or  in  his  absence,  to  the 
vicar  and  bailiff  of  the  manor,  T^ho  shall  remove  such  a  wilful 
person  from  the  place  whereunto  they  did  first  name  him,  and 
shall  appoint  another. 

**  23.  Item.  During  the  life  of  me,  the  Lord  Burghley,  he  that 
shall  be  my  bailiff  of  the  manor  of  Stamford  Baron,  shall  receive 
the  said  annuity  of  1002.  out  of  my  lands  heretofore  called  Cliff 
Park,  in  the  county  of  Northampton,  and,  with  the  privity  of  the  said 
alderman  of  Stamford,  or  the  vicar  of  St  Martin's,  make  payments 
thereof  according  to  these  orders ;  and  the  rest  that  shall  remain 
upon  his  yearly  accounts,  to  be  employed  upon  the  repairs  of  the 
house,  or  upon  the  poor  prisoners  in  any  gaol  in  the  borough  of 
Stamford,  by  the  appointment  of  the  said  alderman,  vicar,  or 
recorder  of  Stamford,  for  the  time  being,  before  whom  the  said 
bailiff  shall  make  yearly  his  accompts,  the  2nd  day  of  November; 
and,  after  my  decease,  if  the  said  alderman,  vicar,  and  recorder 
of  Stamford,  for  the  time  being,  shall  not  like  to  continue  the  said 
bailiff  for  the  said  service,  they  shall  name  and  appoint  either  such 
as  shall  be  bailiff  of  the  borough  of  Stamford,  or  such  as  shall  be 
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inhabitants  in  *the  inn  or  house  called  the  '  George '  of  Stamford      Simpson 
Baron,  or  in  the  site  of  Saint  Michael's  nunnery  ;  or  in  default  of   wilkTnson. 
them,  such  others  as  shall  meet  for  that  purpose,  with  the  consent       [  •eo  ] 
of  the  Lord  Burghley,  for  the  time  being,  or  any  two  of  the  feoffees ; 
which  accompt  shall  be  also  yearly,  after  the  last  of  November, 
presented  to  the  Lord  Burghley,  if  he  shall  be  then  residing  at 
Burghley,  or,  in  his  absence  from  thence,  to  some  one  of  his  feoffees. 

"24.  Item.  The  said  annuity  shall  be  paid  by  the  bailiff  or 
farmers  of  Cliff,  every  quarter  of  the  year,  to  the  bailiff  of  the 
manor  of  Stamford  Baron;  (that  is  to  say,)  251.  at  or  before  the 
feast  of  St.  Michael  the  Archangel,  and  so  accordingly  by  even 
portions ;  of  which  said  money  the  bailiff  shall  weekly  make  pay- 
ment of  the  above  said  sums  as  afore  is  expressed ;  and  now  for  the 
first  payment  he  shall  begin  the  first  Sunday  after  the  feast  of 
St.  Michael,  and  so  continue  weekly. 

'*  25.  Item.  There  shall  also  be  provided  by  the  said  bailiff,  by 
the  privity  and  consent  of  the  alderman  of  Stamford  and  the  vicar 
of  St.  Martin's,  gowns  for  every  of  them,  according  to  the  value 
above  mentioned ;  which  shall  be  delivered  them  yearly,  the  Monday 
after  the  Ist  Sunday  after  Michaelmas. 

"  26.  Item.  There  shall  be  also,  during  the  term  of  twenty-one 
years  from  the  feast  of  St.  Michael,  the  Archangel,  last  past,  yearly 
delivered  out  of  the  woods  of  Cliff  Park,  thirteen  loads  of  fire- wood, 
for  the  said  thirteen  poor  people  abiding  at  the  said  hospital,  by 
Boger  Dale,  gent.,  farmer,  and  tenant  of  Cliff  Park,  his  executors 
or  assigns;  which  said  thirteen  loads  the  said  Boger  Dale,  his 
executors  or  assigns,  are  bound,  by  covenant,  to  cause  yearly  to  be 
carried  to  the  said  hospital,  at  some  convenient  time  before  the 
feast  of  All  Saints,  and  after  the  end  of  the  said  one  and  twenty  years, 
the  ♦said  quantity  of  wood  shall  be  provided  by  the  bailiff  of  the  [  61  ] 
manor  of  Stamford  Baron  for  the  time  being." 

Bylesy  Serjt.  for  the  appellant: 

The  first  question  in  this  case  is,  whether  the  bedesmen  have 
any  estate  at  all.    It  is  submitted  that  they  have  not.     *    *    • 

{Hildyard,  for  the  respondent,  stated  that  he  should  not  contend 
they  had  a  legal  estate.) 

Neither  have  they  an  equitable  estate.     *     *     * 

[The  bedesmen  are  members  of  a  corporation.  The  ordinances 
were  made  before  the  Act  S9  Eliz.  c.  5,  came  into  force,  and  must 
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Simpson  have  been  founded  by  licence  or  letters  patent ;]  and  in  that  case  it 
WilkiWbon.  is  a  mere  gratuitous  act  on  the  part  of  Lord  Exeter  to  continue  the 
I[  62  ]  charity ;  and  consequently  the  bedesmen  have  no  rights  conferred 
upon  them.  If  the  hospital  was  founded  after  the  statute,  it  must 
have  been  a  corporation  aggregate ;  and  in  that  case  the  bedesmen, 
being  members  of  such  corporation,  have  no  separate  estate ;  so 
that  either  way  they  have  no  right  to  vote. 

(Eble,  J. :  Is  it  any  objection  that  a  party  has  a  defect  in  his 
title,  and  that  the  Grown  might  enter  ?) 

[  *63  ]  rj;}^^i  iQ£^y  be  an  answer  so  far  as  the  question  of  illegality  *goe8 ; 
but  still  the  question  remains,  whether  the  estate  was  not  vested 
in  a  corporation. 

(GoLTMAK,  J. :  If  the  estate  was  conveyed  to  trustees,  there  wou)d 
be  no  offence  against  the  Statute  of  Mortmain. 

Maulb,  J. :  We  may  presume  the  Queen's  licence,  and  we  need 
not  presume  that  the  hospital  was  incorporated.) 

Secondly,  if  they  have  any  estate,  they  have  not  one  for 
life.    *    *     * 

There  is  another  objection,  that  these  parties  are  in  receipt 
of  alms. 

(Hildyard :  That  objection  was  not  taken  before  the  Revising 
Barrister.) 

It  is  nevertheless  open  to  the  appellant  to  show  that  the  very  estate 
claimed  would  operate  as  a  disqualificieition  under  the  2  Will.  IV. 
c.  45,  s.  86  (i) .  It  would  be  strange  that  the  very  fact  that  disqualifies 
should  confer  right  of  voting. 

(Maulb,  J. :  It  may  be  said  to  be  equally  strange  that  the  very 
estate  that  qualifies  should  act  as  a  disqualification.  Besides, 
there  is  nothing  in  the  case  to  show  any  receipt  of  alms  within 
twelve  calendar  months. 

Eblb,  J. :  Was  there  ever  a  case  in  which  an  estate  for  life  in 
[  *64  ]       lands,  was  considered  *to  be  alms  ? 

TiNDAL,   Ch.   J. :    There  appear   to   have  been  three  distinct 

(1)  That  section  relates  to  dtiee  and  borouglut  only. 
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objections  taken  before  the  Revising  Barrister,  and  none  of  them      Simpson 
raise  this  point.)  Wilki'ksoh. 

Hildyard,  for  the  respondent : 

The  question  before  the  Revising  Barrister  was,  whether  Lord 
Barghley,  in  founding  this  hospital,  proceeded,  under  the  statute 
85  Eliz.  c.  7,  by  way  of  feoffment,  or  whether  the  hospital  was  incor- 
porated under  the  statute  89  Eliz.  c.  6.  The  Barrister  decided  in 
favour  of  the  former  view  of  the  case.  But  that  was  merely  an 
inference  of  fact  as  to  the  efiEect  of  the  evidence  ;  which  is  a  matter 
in  respect  of  which  there  can  be  no  appeal.  [He  was  then  stopped 
by  the  Court.] 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  only  question  open  to  us  in  this  case 
is,  whether  the  Revising  Barrister  was  wrong  in  law,  in  presuming 
a  lejal  commencement  to  the  estate  in  these  bedesmen.  I  think 
his  decision  was  right,  and  that  the  facts  fairly  warranted  him  to 
presume, — which  was  all  that  was  necessary, — that  the  estate 
existed  by  virtue  of  the  Queen's  licence  before  the  passing  of  the 
89  Eliz.  c.  6. 

GoLTHAN,  J.  concurred.  [  66  ] 

Maule,  J. : 

I  am  of  the  same  opinion.  The  ordinances  of  1597  were  made, 
it  appears,  before  the  89  Eliz.  c.  6.  In  these  ordinances  "  the 
feoffees  "  are  mentioned.  We  may  fairly  presume  that  the  hospital 
was  endowed  by  a  licence  from  the  Crown.  Lord  Burghley,  it  is  to 
be  observed,  would  not  have  had  much  difficulty  in  getting  such  a 
licence.  The  only  question  in  the  case  is,  whether  these  bedesmen 
have  an  equitable  estate  (i).  I  think  they  have ;  as  they  are  not 
liable  to  arbitrary  amotion  (2). 

Erlb,  J.  concurred. 

(1)  The  legal  estate  would  be  in  the  (2)  Upon  the  question,  whether  the 

grantees  of  the  rent-charge  of  lOOZ.  existence  of  an  arbitrary  power  deter- 

per  annum,  called  in  the  ordinances  mining    the    interest    will    derogate 

'* feoffees,"  the  term    ''feoffees"  or  from  the  freehold  character  of  such 

''feoffees  sur  confidence,"  being  that  interest  as    a    legal   life  estate,  see 

by  which  trustees  were,  at  that  period,  M.    20  Edw.  lY.   fo.   9,   pi.   4,    M. 

usually  designated  whether  their  seisin  14   Hen.  YIU.    fo.    14;     Co.    Litt. 

was  derived  from  a  feoffment  or  from  42  a. 
a  grant. 
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Hildyard  applied  for  costs. 

Maule,  J. : 

I  think  it  is  a  case  for  costs,  upon  the  ground  that  the  successful 
party  ought  always  to  have  his  costs,  unless  there  be  some  particular 
reason  to  prevent  it. 

TiNDAii,  Ch.  J. : 

It  seems  to  me  that  this  was  a  reasonable  case  for  argument,  and 
therefore  that  costs  ought  not  to  be  given. 

CoLTMAN  and  Eblb,  JJ.  concurred. 

Decision  affirmed,  without  costs. 


1844. 
Aov,  21. 

Borotfgh  of 
Bury  St, 
JEdmundi, 

[66] 


GEORGE  NUNN  v.  WILLIAM  DENTON. 

(7  Man.  &  G.  66—71 ;  S.  C.  8  Scott,  N.  E,  794 ;  14  L.  J.  C.  P.  43 ;  8  Jur.  1102,) 

A  building,  the  lower  part  of  which  is  used  as  a  cow-house  and  stable, 
and  the  upper  part,  consisting  of  a  chamber,  used  as  a  dwelling-plaoe,  is 
properly  described  as  a  house,  within  the  Bepresentation  of  the  People 
Act,  1832  (2  WiU.  IV.  c.  45),  s.  27  (1). 

The  CoiTRT  refused  to  allow  an  objection  to  be  argued  whidihad  not  been 
raised  before  the  Hevising  Barrister. 

The  respondent's  name  appeared  in  the  list  of  persons  entitled 
to  vote  in  the  election  of  members  for  the  borough  of  Bury,  in 
respect  of  the  occupation  of  property  in  the  parish  of  St.  Mary,  as 
follows : 


Christian  Name  and 
borname. 

Place  of  Abode 

'  Nature  of 
Qnaliflcation. 

1 

Name  of  street,  Ac,  1 

where  sitoate.        , 

William  Denton. 

Eushbrooke. 

Building  and 
land. 

Haberdeu. 

1 

The  respondent  also  duly  claimed  to  be  inserted  in  the  said  list, 
in  respect  of  the  occupation  of  the  same  property,  as  follows : 


Christian  Name  and 
Suruame. 

Place  of  Abode. 

Nature  of 
QuaUflcation 

Name  of  Street.  4c., 
where  sitoate. 

William  Denton. 

Bushbrooke. 

House  and  land. 

Haberden. 

The  respondent,  who  was  duly  objected  to  in  both  cases  by  the 

(1)  Bepealed,    subject  to    certain  reservations,  by  48  Yiot.  c.  3,  s.   12: 
but  see  45  &  46  Vict.  c.  50,  s.  9  (2). 
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appellant,  appeared  in  support  of  his  claim  to  be  retained,  or  to  be        Nunk 
inserted,  in  the  said  list.  Dbnton. 

At  Michaelmas,  1838,  the  respondent  and  John  Frederick  Denton, 
Henry  John  Hasted,  and  John  Thomas  Ord,  jointly  hired  a  piece 
of  pasture  land  in  the  said  parish,  for  seven  years,  at  a  rent  of  691. 
per  annum.  *  Shortly  afterwards  they  erected  a  building  on  the  [  *67  ] 
said  land  at  an  expense  of  45Z. ;  the  building  was  substantially  built 
of  brick  and  stone,  with  a  tiled  roof.  The  lower  part  consisted  of 
a  cowhouse  and  stable;  over  the  stable  was  a  chamber  about  twelve 
feet  square,  in  which  were  a  fireplace  and  window.  There  was  a 
staircase  from  the  stable  to  the  chamber ;  and  the  only  entrance  to 
the  building  was  by  folding  doors,  opening  into  the  cowhouse.  The 
chamber  was  furnished  with  a  bed  and  chairs  by  the  respondent 
and  his  co-lessees.  The  pasture  was  used  for  taking  in  the  cattle  of 
persons  in  the  neighbourhood  to  agist,  at  a  certain  price  per  head 
per  week.  Some  cattle  belonging  to  the  respondent  were  also 
agisted  there.  When  the  parties  hired  the  land,  they  employed  a 
person  named  Clarke  to  collect  the  money  paid  for  agistment ;  and 
it  was  arranged  between  them  that  Clarke  should  find  some  person 
to  reside  in  the  building  in  question  to  keep  the  keys  of  the  gate  of 
the  pasture,  and  look  after  the  cattle,  he,  Clarke,  residing  too  far  off 
to  do  so  himself.  Clarke  accordingly  put  his  brother-in-law,  Betts, 
into  the  building ;  he  maintained  Betts,  but  paid  him  no  wages. 
Betts  resided  and  slept  in  the  chamber  in  the  building,  kept  the  key 
of  the  gate  of  the  pasture,  looked  after  the  cattle,  and  occasionally 
received  the  agistment  money.  The  lower  part  of  the  building 
was  sometimes  used  by  the  cattle  when  ill ;  the  cows  were  occa- 
sionally milked  there;  and  the  respondent  and  some  of  his  co-lessees, 
put  their  horses  in  the  stable.  Each  of  the  four  lessees  had  a  key 
to  the  doors  of  the  building.  The  building  was  suitable  for  the 
purposes  for  which  it  was  used ;  it  was  conveniently  placed  for  the 
occupation  of  the  pasture ;  and  it  was  necessary  that  some  person 
should  reside  on,  or  near  to  the  gate  of,  the  pasture,  to  look  after 
the  cattle,  and  to  prevent  the  owners  from  taking  them  away 
without  paying  for  the  agistment.  ^The  building  continued  in  the  [  *68  ] 
same  state  until  December,  1848,  when  part  of  the  stable  was  con- 
verted into  a  room  having  a  fireplace,  with  a  door  opening  into  the 
pasture ;  and  Betts  continued  to  reside  in  the  building,  and  the 
pasture  was  occupied,  as  before. 

The  respondent  was  duly  qualified  to  vote  for  the  said  borough, 
subject  to  the  questions  hereinafter  mentioned. 
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NtJNK  I  expunged  his  name  from  the  list  of  voters,  in  respect  of  the 

Dkntov.      qualification  ''  Building  and  land,"  on  the  ground  that  the  building 

was  a  house,  and  should  have  been  so  described.    And  I  inserted 

his  name  in  respect  of  his  qualification  ''House  and  land,"  as 

claimed  by  him. 

If  the  Court  are  of  opinion  that  the  said  building  and  land  were 
not  occupied  by  the  respondent  and  his  co-lessees,  within  the 
twenty- seventh  section  of  the  2  Will.  IV.  c.  45,  the  register  is  to  be 
amended  by  expunging  the  name  of  the  respondent  therefrom. 
If  the  Court  are  of  opinion  that  the  building  and  land  were  occupied 
by  the  respondent  and  his  co-lessees,  and  that  his  qualification  was 
properly  described  as  *'  building  and  land,"  the  register  is  to  be 
amended  by  expunging  the  name  of  the  respondent  in  respect  of 
the  qualification  '*  house  and  land,"  and  inserting  his  name  as  it 
originally  stood  on  the  list  in  respect  of  the  qualification  "  building 
and  land."  If  the  Court  are  of  opinion  that  the  building  and  land 
were  occupied  by  the  respondent  and  his  co-lessees,  and  that  his 
qualification  was  properly  described  in  his  claim  as  "  house  and 
land  :  "  the  register  is  not  to  be  amended. 

The  cases  of  Hasted  and  Ord  were  consolidated  with  the 
principal  case. 

(Signed)        G.  E.,  Revising  Barrister. 

Manning^  Serjt.  for  the  appellant : 

Three  questions  have  been  submitted  by  the  Revising  Barrister 
for  the  opinion  of  the  Court ;  but  he  had  no  authority  to  submit 
[  •69  ]  *any  particular  questions.  The  only  question  with  which  the  Court 
has  to  deal  is,  whether  the  building  mentioned  in  the  case  is  to  be 
considered  as  being  a  ''  building,"  within  the  meaning  of  the 
twenty-seventh  section  of  the  Reform  Act,  or  whether  it  did  not 
cease  to  exist  as  a  building  in  December,  1848,  and  then  become  a 
''  house."  Under  that  section  a  party  is  required  to  occupy  a 
house,  or  some  building  other  than  a  house,  for  twelve  months. 
The  clause  as  to  successive  occupations  (i)  does  not  apply  to  this 
case ;  nor  is  there,  indeed,  any  statement  or  claim  in  respect  of 
successive  occupation.  The  Court  has  decided  that  a  substantial 
agricultural  erection,  held  with  land,  is  sufficient  to  confer  the 
franchise;  but  that  was  because  it  came  within  the  term 
'*  building:"  it  was  not  considered  to  be  a  *' house." 

(1)  2  Will.  IV.  c.  46,  B.  28. 
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(Maule,  J. :   Are  we  not  bound  to   presume,  in  favour  of  the       Nunw 
decision,  that  every  thing  existed  which  should  induce  the  Revising      dbntok. 
Barrister  to  hold  as  he  has  done,  that  the  building  in  question  was 
a  house  ?    Why  should  not  a  house  consist  of  a  chamber,  and  a 
cowhouse  under  it? 

TiNDAL,  Gh.  J. :  Was  it  not  a  house,  if  a  man  was  put  in  for  the 
purpose  of  sleeping  there  ?) 

There  was  no  sufficient  occupation  to  make  it  a  house.  The  party 
put  in  was  a  mere  agent  to  receive  agistment  money,  not  a  domestic 
servant. 

(Maulb,  J. :  Will  not  an  occupation  by  a  non-domestic  servant 
be  sufficient  ?) 

It  is  submitted  that  it  will  not. 

(Eblb,  J. :  Are  you  not  confounding  residence  with  occupation  ? 

TiNDAL,  Gh.  J. :  The  occupation  of  the  land  was  by  agisting  it,  of 
the  house,  by  putting  a  person  in  to  receive  the  money.  In  the 
case  of  a  mews  or  stable,  with  rooms  above,  the  occupation  of  the 
servant  would  be  that  of  the  master. 

GoLTMAN,  J. :  If  a  man  were  put  into  a  cottage  as  a  *shepherd,       [  *70  ] 
would  not  that  be  ah  occupation  ?) 

In  the  cases  put  the  master  could  not  be  rated  as  occupier. 

There  remains  another  objection.  The  place  of  the  voter's 
abode  is  entered  in  the  notice  of  claim  as  Bushbrooke  only, 
without  stating  where  Bushbrooke  is. 

(Maule,  J. :  Was  that  objection  taken  before  the  Bevising 
Barrister  ?) 

It  is  not  necessary  that  that  should  appear  upon  the  case.    *    *    * 

Byles,  Serjt.  for  the  respondents,  was  not  called  upon.  [  7i  ] 

TiNDAL,  Gh.  J. : 

I  do  not  think  it  is  open  to  the  appellant  to  insist  upon  the  latter 
objection.  There  might  have  been  evidence  upon  the  subject 
given  at  the  time  before  the  Bevising  Barrister. 
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NUKK 

Dbntok. 


As  to  the  other  point,  I  think  that  within  the  fair  meaning  of 
the  Act  this  building  was  a  house,  where  a  party  dwelt,  as  people 
usually  dwell  in  a  house,  by  sleeping  there  at  night.  The  fact  of 
cattle  being  placed  in  the  lower  part  of  the  building,  will  not  make 
it  less  a  house.    It  is  a  very  clear  case. 


The  other  Judges  concurred. 


Decision  affirmed^  with  costs. 


1845. 
Jan,  16. 

City  of 
Wettmiiuter, 

[86] 


[•86] 


SAMUEL  PITTS  v.   FKANCIS   SMEDLEY. 

(7  Man.  &  G.  85—87 ;  S.  C.  14  L.  J.  C.  P.  73.) 

The  occupier  of  part  of  a  house,  where  the  landlord  resides  upon  the 
premises  and  retains  the  key  of  the  outer  door,  is  a  mere  lodger,  and  is  Dot 
a  person  occupying  "  as  owner  or  tenant "  (1). 

Where  a  case  sent  by  the  Bevising  Barrister,  found  that  a  claimant 
*'  stated  "  certain  matters,  it  was  remitted  upon  the  ground  that  it  set  forth 
evidence  and  not  facts  (1). 

Parish  of  Saint  Mary-le-Strand.    Case  of  Samuel  Pitts,  a  claimant. 
Notice  of  Claim. 


Samuel  Pitts. 


17,  Catherine  Street, 
Strand. 


Part  of 
house. 


17,  Catherine  Street, 
Strand. 


Charles  Marshall  is  owner  of  a  house  and  shop,  No.  17, 
Catherine  Street,  Strand.  He  occupies  the  shop  and  first 
floor.    He  lets  the  other  floors  to  several  lodgers. 

Samuel  Pitts  [states  that  he]  (2)  rents  the  second  and  third 
floors  at  a  weekly  rent,  amounting  to  261.  a  year;  [that]  he 
has  exclusive  control  over  these  rooms,  and  has  the  keys  thereof 
in  his  possession ;  [that]  he  has  also  a  latch  key  to  the  street  door, 
by  which  he  lets  himself  in  at  night ;  [that]  there  are  other  lodgers 
in  the  house,  to  some  of  whom  the  landlord  gives  latch  ^keys ;  but  he 
sometimes  has  young  men  as  lodgers,  and  to  these  the  landlord 
does  not  intrust  latch  keys ;  [that  his]  (these  words  were  omitted 

(1)  Cited  in  Bradley  v.  Bayh's  (1881)      stated  evidence  only,  and  not  facts; 


8  Q.  B.  Diy.  195  (see  pp.  224  and  235) ; 
5.  C.  51  L.  J.  Q.  B.  183.  See  also 
Score  V.  Huggett,  post,  p.  691 ;  Wanaey 
V.  Perkins  (HilVs  case),  jpost,  p.  692. 
-J.  G.  P. 

(2)  When  this  case  was  called  on 
in  last  Michaelmas  Term,  the  LoBB 
Chief  Justice  ohserved  tiiat  the  case 


and  that  it  should  he  referred  to  the 
Bevising  Barrister  to  state  facts  only ; 
and  also  to  state  whether  or  not  the 
landlord  resided  in  the  house.  The 
case  was  accordingly  remitted  to  the 
Bevising  Barrister,  and  was  amended 
hy  striking  out  the  words  in  brackets 
and  inserting  those  in  italics. 
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in  the  amended  case,  and  the  words  the  claimanfs  inserted  in  lieu        Pittb 
thereof)   right  of  egress  and  ingress  has  never  been  interfered     smedlet. 
with  by  the  landlord. 

[That]  there  is  another  lock  to  the  entrance  door,  bat  he  has 
never  seen  the  key  to  it;  [that]  when  he  has  found  the  street 
door  fastened,  he  has  entered  the  house  through  Marshall's  shop. 

Pitts's  name  appears  with  Marshall's  upon  the  rate  made  in 
November,  1848,  and  upon  the  subsequent  rates.  No  rate  was  made 
between  April,  1843,  and  November,  1848.  Upon  these  facts,  the 
point  raised  for  my  decision  was,  whether  Samuel  Pitts  had  such 
an  exclusive  occupation  of  the  second  and  third  floors  of  the  house 
No.  17,  Catherine  Street  as  to  confer  the  franchise. 

On  that  point  I  decided  in  the  negative. 

(Signed)        D.  G.  M.,  Revising  Barrister. 

Charles  Marshall,  the  landlm-d,  not  only  occupied  the  ground 
Hoor  as  a  coffee  shop^  but  also  resided  with  his  family  on  the 
premises. 

(Signed)        D.  C.  M. 

Cockbum,  for  the  appellant,  contended  that  the  claimant  occupied 
a  "  building  "  within  the  meaning  of  the  twenty-seventh  section  of 
the  Reform  Act  (i). 

Merewether,  for  the  respondent,  was  not  called  upon.  [  87  1 

TiNDAL,  Ch.  J.  : 

It  appears  to  me  that  this  case  is  free  from  all  doubt.  The 
question  is,  whether  the  claimant  occupied  any  premises  as  ''  owner 
or  tenant"  It  does  not  turn  so  much  on  the  description  of  the 
premises  as  on  the  nature  of  the  occupation.  The  landlord  of  the 
house  gives  only  a  limited  enjoyment  therein  to  the  claimant.  The 
door  of  the  house  has  a  lock  to  it,  of  which  the  claimant  has  not 
the  key ;  his  right  of  access  therefore  to  the  rooms  in  his  occupation 
is  merely  permissive.  It  is  not  an  occupation  as  owner  or  tenant. 
He  is  strictly  an  inmate  or  lodger. 

The  other  Judges  concurred. 

Decision  affirmed^  with  costs. 

(1)  See  now  30  &  31  Vict.  c.  102,  s.  3 ;  48  &  49  Vict.  c.  3,  as.  2  and  12.— J.  G.  P. 
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18".  TOMS  V.  CUMING. 

Jan.  16. 
(7  Man.  &  G.  88—95 ;  S.  0.  14  L.  J.  0.  P.  67.) 

T^fuiM.  ^  notice  of  objection,  and  also  the  duplicate   notice,  where  notice  of 

objection  is  sent  by  the  post,  must  be  personally  signed  by  the  objector. 


Totnei, 
[88] 


Henbt  Toms,  of  Fore  Street,  Totnes,  on  the  list  of  voters  for  the 
parish  of  Totnes,  in  the  borough  of  Totnes,  objected  to  the  name  of 
Samuel  Angel  being  retained  on  the  list  of  persons  entitled  to  vote 
in  the  election  of  members  for  the  said  borough. 

The  notice  of  objection  had  been  signed  by  the  objector  himself, 
and  a  copy  thereof  had  been  signed  with  the  name  of  the  objector 
by  one  William  Bernard  Hannaford,  by  the  direction  of  the  objector, 
and  in  his  presence,  and  both  were  addressed  to  Angel,  at  his  place 
of  abode,  as  described  in  the  list.  The  notice  and  copy  were 
examined  by  the  objector,  and  were  by  him  taken  to  the  postmaster 
at  Totnes  on  the  23rd  day  of  August  last,  and  compared  and  stamped 
by  the  postmaster.  The  notice  was  retained  at  the  post-office  to  be 
forwarded  according  to  the  Act,  and  the  copy  was  returned  to  the 
objector,  who  produced  the  same  to  me  in  Court.  The  notice  would, 
in  the  ordinary  course  of  post,  have  been  delivered  at  Angel's  place 
of  abode  as  described  in  the  list,  on  or  before  the  25th  day  of 
August  last.  It  was  objected  on  the  part  of  Angel,  that  the 
production  of  such  stamped  copy  was  not  the  production  of  a 
duplicate  notice,  as  required  by  the  6  &  7  Vict.  c.  18,  s.  100. 
And  I  being  of  that  opinion,  retained  the  name  of  the  voter  without 
proof  of  his  qualification.  (Twelve  other  cases  were  consolidated 
with  the  principal  case.) 
[  89  ]  The  question  for  the  opinion  of  the  Court  is,  whether  the  name 

of  Samuel  Angel  was  rightly  retained  in  the  list  of  voters. 

If  the  Court  are  of  that  opinion,  the  register  is  to  stand  without 
amendment. 

If  the  Court  are  of  a  contrary  opinion,  the  register  is  to  be 
amended  by  expunging  therefrom  the  names  of  Samuel  Angel  and 
the  other  twelve. 

(Signed)        J.  L.  L.,  Bevising  Barrister. 

Kinglake,  Serjt.,  for  the  appellant : 

The  stamped  copy  of  the  notice  of  objection,  produced  before  the 
Bevising  Barrister,  although  not  signed  by  the  objector  himself, 
was  a  duplicate,  within  the  meaning  of  the  100th  section  of 
the  6  &  7  Vict.  c.  18,  s.  100,  inasmuch  as  it  was  signed  by  bis 
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authority.    The  notice  itself,  sent  by  the  post,  was  actually  signed        Tomb 
^7  ^™-  Cuirao. 

(TiNDAL,  Gh.  J. :  The  notice  sent  by  the  post  may  be  called  an 
original ;  the  question  is,  whether  the  other  copy  may  be  called  a 
duplicate. 

Cresswell,  J. :  Was  it  not  the  intention  of  the  statute  that  the 
copy  retained  should  be  identical  with  the  one  that  is  sent  ?) 

The  seventeenth  section  requires  the  notice  of  objection  to  be  signed 
by  the  party  objecting ;  that  must  mean  the  notice  sent  to  the  voter. 
It  is  sufficient  if  it  be  shown  that  the  notice  retained  has  been 
examined  by  the  postmaster,  and  found  to  correspond  with  that 
which  was  sent.     *    ♦     * 

(Maule,  J. :  The  seventeenth  section  does  not  say  the  signature 
must  be  in  the  objector's  own  handwriting.  May  he  not  sign  by 
his  agent  ? 

Eblb,  J. :  Might  not  an  attorney  have  ^signed  both  notices  ?)  [  *90  j 

Prior  to  the  passing  of  the  Registration  Act,  an  objector  must 
have  proved  personal  service  of  the  notice,  and  that  such  notice 
had  been  duly  signed :  that  Act  has  dispensed  with  the  personal 
service,  leaving  the  question  as  to  the  sufficiency  of  the  signature 
untouched.  The  signature  here  is  sufficient,  upon  the  principle, 
quifacit  per  (Uium,facit  per  ae.  In  Schneider  v.  Norris  (i),  a  bill  of 
parcels,  in  which  the  name  of  the  vendor  was  printed,  and  that 
of  the  vendee  written  by  the  vendor,  was  held  to  be  a  sufficient 
memorandum  within  the  Statute  of  Frauds  (2)  to  charge  the  vendor. 

(TiNDAL,  Gh.  J. :  That  was  under  the  seventeenth  section  of  the 
statute,  which  requires  the  memorandum  to  be  "  signed  by  the 
parties  to  be  charged,  or  their  agents."  In  another  section 
(sect.  7)  the  statute  speaks  of  a  signature  "by  the  party,"  without 
mentioning  any  agent. 

Cbbsswell,  J. :  In  Hyde  v.  Johnson  (8),  it  was  held  that  under 
the  9  Geo.  lY.  c.  14,  s.  1,  an  acknowledgment,  signed  by  the  agent 
of  the  debtor,  will  not  retrieve  a  debt  barred  by  the  Statute  of 
Limitations ;  and  that  it  must  be  signed  by  the  debtor  himself.) 

(1)  15  B.  B.  250  (2  M.  &  S.  2S6).      (3)  42  B.  R  737  (2  Bing.  N.  C.  776 ; 

(2)  29  Car.  H.  c  3.  3  Soott,  289). 
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Tomb        That  case  appears  to  be  inoonsiBtent  with  Schneider  v.  Norris, 

Cockbum,  for  the  respondent : 

There  is  no  inconsistency  between  the  two  cases.  Schneider  v. 
Norris  was  decided  upon  the  seventeenth  section  of  the  Statute  of 
Frauds,  in  which  the  signature  by  an  agent  is  mentioned.  Hyde  v. 
Johnson  turned  upon  the  9  Geo.  IV.  c.  14,  which  requires  the 
acknowledgment  to  be  signed  '*  by  the  party  chargeable  thereby/' 
nothing  being  said  about  an  agent.  The  document  produced  before 
the  Bevising  Barrister  in  this  case  was  a  copy,  and  not  a  duplicate* 

[  *9i  ]  (Maulb,  J. :  It  appears  that  the  postmaster  may  select  *whicb  of 

the  two  documents  he  will  send.  A  duplicate  means  a  document 
which  is  the  same  as  another  in  all  essential  particulars.) 

There  is  no  provision  in  the  Beform  Act  that  the  objector  shall  sign 
the  notice  of  objection  (i).  Though  the  form  of  the  notice,  given 
in  the  schedules,  ends  by  saying  "  (Signed)  A.  B.  (place  of  abode)/* 
doubts  may  have  arisen  as  to  what  was  a  sufficient  signature  under 
that  schedule,  and  the  new  Act  shows  the  intention  to  have  been 
that  the  notice  should  be  actually  signed  by  the  person  objecting. 

Kinglake,  Serjt.,  in  reply : 

In  Kine  v.  Beaumont  (2)  it  was  held  that  the  copy  of  an  original 
letter  giving  notice  of  the  dishonour  of  a  bill,  is  admissible  in 
evidence  without  notice  to  produce  the  original  letter;  upon  the 
ground,  as  jstated  by  Bubrough,  J.,  that  there  is  no  substantial 
distinction  between  a  duplicate  original  and  a  copy  made  at  the 
time. 

(Maule,  J. :  It  would  hardly  be  contended  upon  the  authority  of 
that  case,  that  an  examined  copy  of  a  bill  of  exchange  drawn  in 
duplicate,  was  the  same  thing  as  a  duplicate  (s).  If  the  signature 
of  the  party  is  essential  to  the  original  notice,  then  the  document 
in  question  was  not  the  same  in  all  essential  particulars.) 

In  Hyde  v.  Johnson  great  stress  is  laid  upon  the  fact — that  an 
agent    was    mentioned    in  the  original   Statute  of    Limitations, 

(1)  See  2  Will.  lY.  c.  45,  s.  47.  bills  drawn   in  duplicate;    nor  does 

(2)  24  £.  H.  678  (3  Bred.  &  B.  288;  either  term  seem  to  be  strictly  appiic- 
7  Moore,  112).  able;  bills  so  drawn  appearing  rather 

(3)  Bills  of  exchange  drawn  in  sets,  to  be  in  the  nature  of  distinct  alter- 
are  not  xisuaUy  called  duplicates,  or  native  mandates. 
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21   Jac.   I.  c.   16,  but  was  not  mentioned  in  Lord  Tenterden's        Tomb 
Act,  9  Geo.  IV.  c.  14,  which  was  a  rider  to  the  former  statute.     Gumino. 
That  *argument  does  not  apply  to  the  present  case.     It  is  only       [  •w  ] 
necessary  to  prove  the  personal  signature  of  the  objector  to  the 
original  notice  which  is  sent  to  the  party  objected  to. 

(Erle,  J. :  Is  not  the  production  of  the  stamped  copy  sufficient 
for  that  purpose  ?) 

That  is  only  to  show  that  a  notice  has  been  sent ;  whether  the 
notice  is  sufficient,  is  another  question. 

TiMDAL,  Ch.  J. : 

It  appears  to  me  that  the  Revising  Barrister  was  right  in  his 
decision,  that  the  notice  of  objection  was  not  proved  to  have  been 
given  pursuant  to  the  provisions  of  the  100th  section  of  the 
6  &  7  Yici  c.  18.  '  The  first  question  is,  whether  the  original 
notice  of  objection  should  be  signed  by  the  objector  himself.  The 
seventeenth  section  of  the  Act  says  that,  '^  Every  person,  so  object- 
ing, shall  give,  or  cause  to  be  left  at  the  place  of  abode  of  the 
person  objected  to,  a  notice  according  to  the  form  numbered  (11) 
in  the  said  schedule  (B);  and  every  notice  of  objection  shall  be 
signed  by  the  person  objecting."  And  the  form  given  in  that 
schedule  commences  with  the  words,  "  I  hereby  give  you  notice," 
&c.,  and  concludes,  ''  (Signed)  A.  B.  of  (place  of  abode),  on  the 
list  of  voters  for  the  parish  of "  (i). 

The  natural  meaning  of  these  words  is,  that  there  shall  be  a 
personal  signature.  And  there  is  great  reason  and  good  sense  in 
such  an  enactment.  If  the  objector  were  unknown,  and  was  at 
liberty  to  get  some  one  else  to  sign  the  notice,  there  might  be  great 
difficulty  in  obtaining  costs  from  him.  Some  shuffling  person 
might  be  put  forward  in  his  stead ;  and  great  inconvenience 
and  vexation  might  be  the  result.  The  case  of  Hyde  v.  Johnson 
corroborates  the  propriety  of  this  interpretation  of  the  clause  in 
question. 

Then,  if  the  original  notice  must  be  signed  by  the  objector 
himself,  it  appears  to  me  that  the  requisites  of  the  100th  section 
have  not  been  complied  with.  That  ^section  requires  that ''  when<^  [  <»93] 
ever  any  person  shall  be  desirous  of  sending  any  such  notice  of 
objection  by  the  post,  he  shall  deliver  the  same,  duly  directed^ 
open,  and  in  duplicate,  to  the  postmaster,"  &c. ;  thus,  apparently, 
(1)  See  now  the  Form  in  Sched.  3  of  the  Begistration  Order,  1895.— J.  Q,  P. 
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Toms  treating  each  document  as  an  original.  Then  the  postmaster  is  to 
Cuifiiro«  ''  compare  the  said  notice  and  the  duplicate,  and  on  being  satisfied 
that  they  are  alike  in  their  address  and  in  their  contents,  shall 
forward  one  of  them  to  its  address  by  the  post,  and  shall  return 
the  other  to  the  party  bringing  the  same,  duly  stamped  with  the 
stamp  of  the  said  post-office."  It  is  open,  therefore,  to  the  post- 
master to  send  which  notice  he  pleases.  The  very  meaning  of  the 
term  *'  duplicate  "  is,  that  one  document  resembles  the  other  in  all 
essentials.  The  instance  put  by  my  brother  Maule,  in  the  coarse 
of  the  argument,  of  bills  drawn  in  duplicate,  is  an  apt  illustration. 
In  this  case,  one  of  the  documents  was  a  notice ;  but  the  other  was 
no  notice  at  all. 

Maule,  J. : 

I  am  of  the  same  opinion.  I  think  that  the  signature  should  be 
that  of  the  party  objecting ;  and  that  this  is  deducible  both  from 
the  words  of  the  seventeenth  section  and  from  the  form  given  in  the 
schedule  there  referred  to.  The  form  shows  that  the  name  and 
place  of  abode  of  the  objector  are  to  be  at  the  bottom  of  the  notice ; 
and  the  provision  at  the  end  of  the  section,  requiring  every  notice 
to  be  signed  by  the  person  objecting,  is  in  addition  to  the  requisition 
that  his  name  shall  be  at  the  foot  of  the  notice.  This  shows  that 
it  is  the  party  himself  who  is  to  put  his  name  there.  The  term 
"  signing "  means  marking,  in  some  way,  by  the  party  himself. 
Two  things,  therefore,  appear  clearly  to  be  required — that  the  name 
[  *94  ]  of  the  objector  be  at  the  bottom  of  the  notice — and  that  *it  be  placed 
there  by  the  party  himself.  The  purport  of  the  section  is,  that  the 
party  objected  to  may  have  some  means  of  knowing  that  the 
objecting  party  did  really  object.  Otherwise  persons  might  be 
called  upon  to  come  up  and  defend  their  votes,  and,  after  all,  might 
find  out  that  there  was  no  real  objector,  but  that  the  name  of  the 
supposed  objector  had  been  put  to  the  notice  without  his  authority. 

The  next  question  is,  whether  the  duplicate,  which  is  to  be 
returned  by  the  postmaster  to  the  person  who  brings  the  notice, 
must  be  similarly  signed.  The  term  "duplicate ''  means  a  document 
which  is  essentially  the  same  as  some  other  instrument.  It  is  a 
very  different  thing  from  an  examined  copy  ;  although  an  examined 
copy  may,  in  effect,  be  a  duplicate  under  certain  circumstances.  But, 
in  the  present  case,  the  copy  is  essentially  different  from  the  original. 

I  conceive  that  it  was  necessary  to  prove  before  the  Revising 
Barrister  the  handwriting  of  the  objector  to  both  of  the  documents; 
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and,  sach  proof  not  having  been  given,  that  the  Barrister  was  right 
in  his  decision. 

Cbbsswbll,  J. : 

I  am  of  the  same  opinion.  The  efifect  of  the  seventeenth  section 
is,  that  the  objecting  party  is  to  give  a  notice  of  objection,  and  that 
his  name  is  to  be  subscribed  thereto  by  himself.  As  to  the  duplicate, 
the  objector  is  relieved  from  the  proof  of  the  ordinary  service  of  the 
notice,  by  adopting  the  course  prescribed  by  the  100th  section ;  but 
he  must  show  that  the  document  sent  by  the  post  is  identical  with 
the  one  produced  before  the  Barrister. 

Eblb,  J. : 

I  am  of  the  same  opinion.     The  provisions  of  the  statute  seem  to 

be  framed  with  particular  care  that  a  notice  of  objection  shall  be 

signed  by  the  objector  ^himself.     This  is  apparent  from  the  terms 

both  of  the  seventh,  and  also  of  the  seventeenth  section.    The  100th 

section  speaks  of  a  duplicate  notice,  which  can  only  mean  a 

duplicate  original. 

Decision  affirmed. 


TOUB 
GUMIKO. 


[•95] 


CHARLES  SCORE  v.   GEORGE  HUGGETT. 

(7  Man.  &  G.  95-97 ;  S.  C.  14  L.  J.  C.  P.  74.) 

The  occupier  of  part  of  a  house,  who  has  a  key  of  the  outer  door,  the 
landlord  not  residing  in  or  occupying  any  portion  of  the  premises,  is 
entitled  to  be  registered  as  a  person  occupying  as  owner  or  tenant  (1). 

SembU  (per  AIaule,  J.),  that  **  apartments"  is  a  proper  description  of  the 
premises  eo  occupied. 


Parish  of  St.  James. 


Case  of  George  Bedford,  a  claimant. 
Notice  of  Claim. 


George  Bedford. 


,  Leicester  Street, 
Begent  Street. 


Apartments. 


7,  Leicester  Street, 
Begent  Street 


George  Bedford  occupied  apartments  at  No.  7,  Leicester  Street,  in 
this  parish,  consisting  of  two  rooms  on  the  second  floor,  which 
communicated  with  each  other,  for  which  he  paid  201.  16«.  a  year 
rent.  These  rooms  were  occupied  for  four  years  by  Bedford  for  the 
purpose  of  dwelling ;  and  Bedford  had  the  use  of  the  back  kitchen 
and  yard,  in  common  with  other  parties.     The  house  consisted  of 

(1)  Cited  in  Bradhy  v.  BaylU  (1881)  8  Q.  B.  Div.  195  (see  pp.  224  and  235) ; 
S.  a  51  L.  J.  Q.  B.  183.— J.' G.  P. 
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Jan,  16. 

CUyof 
Weitmijuter, 
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SCORB 
HUGOBTT. 


[97] 


four  stories ;  the  front  kitchen  on  the  basement  was  let  to  another 
party.  The  ground  floor,  first  floor,  and  attics  were  each  separately 
occupied  by  other  parties.  The  access  to  the  kitchen,  and  to  the 
first,  and  other  floors,  was  by  the  common  street  door  of  the  house, 
a  key  of  which  was  in  the  possession  of  each  of  the  occupiers,  who 
had,  each,  a  key  of  the  respective  ^apartments  in  his  own 
occupation,  and  the  exclusive  right  of  access  thereto. 

The  landlord,  Mr.  Kemp,  did  not  reside  in,  or  occupy,  any  part  of, 
the  house.     No  question  arose  as  to  residence  or  rating. 

Upon  these  facts,  the  point  raised  for  my  decision  was,  whether 
the  occupation  of  such  two  rooms  in  No.  7,  Leicester  Street,  by  the 
claimant,  was  sufficient  to  confer  the  elective  franchise. 

And  upon  that  point,  I  decided  in  the  affirmative. 

(Signed)        D.  G.  M.,  Revising  Barrister. 

Merewether^  for  the  appellant.     *     *    * 

Cockhwniy  for  the  respondent,  was  not  called  upon. 

TiNDAL,  Ch.  J. : 

In  this  case  the  claimant  had  the  key  of  the  outer  door.  The 
case,  I  think,  cannot  be  distinguished  from  one  where  two  families 
occupy  one  house — the  one  family  living  in  rooms  on  one  side  of  the 
staircase,  and  the  other  family,  on  the  other  side. 

The  other  Judges  concurring, 

Decision  affirmed^  with  costs. 


1845, 
Jan.  23. 


CUyof 
London, 

[151] 


GEORGE  WANSEY  v.  ROBEET  THOMAS  PERKINS. 

(Hill's  Case.) 

(7  Man.  &  G.  151—155;  S.  C.  14  L.  J.  C.  P.  75.) 

The  occupier  of  a  floor  in  a  house,  in  which  the  landlord  himself  resideis 
is  a  mere  lodger  and  not  entitled  to  be  registered  as  a  person  occupying 
*'  as  owner  or  tenant,"  although  he  has  a  key  to  the  outer  door  (1). 

James  Hill  duly  gave  notice  to  the  overseers  of  the  parish  of 
Saint  John  the  Baptist,  that  he  claimed  to  have  his  name  inserted 
in  the  list  made  by  them  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  City  of  London ;  and,  in  his  notice  of  <slaim,  he 
stated  the  particulars  of  his  qualification  to  be  '*  Three  Booms, 
16,  Budge  Row." 

(1)  Cited  in  Bradlty  v.  Baylis  (1881)  S  Q.  B.  Div.  195  (see  pp.  224  and  235); 
S.  C.  51  L.  J.  Q.  B.  183.— J.  G.  P. 
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I  decided  that  Hill  Avas  not  entitled  to  have  his  name  inserted  in  Waksbt 
the  said  list  of  voters,  subject  to  the  opinion  of  the  Court  upon  the  Perkins. 
following  case : 

The  claimant  occupied  the  whole  of  the  second  floor  in  a  house 
No.  16,  Budge  Bow.  The  floor  consisted  of  three  rooms,  which  were 
in  the  exclusive  occupation  of  the  said  claimant,  and  were  occupied 
by  him  as  a  dwelling-place  and  a  printing-office.  He  occupied  the 
rooms  in  question  as  tenant  to  one  Knight,  who  occupied  the  shop 
and  first  floor  in  the  house,  and  who  resided  therein.  The  outer  or 
street  door  of  the  house  was  kept  closed,  and  Knight  had  a  key 
thereto,  as  also  had  the  claimant. 

No  question  was  raised  in  the  case,  except  as  to  the  sufficiency  of 
the  qualification. 

(Signed)         T.  J.  A.,  Bevising  Barrister. 

(The  cases  of  four  other  claimants,  and  one  party  objected  to, 
were  consolidated  with  the  above  case  (i).) 

M.    Z>.    Hill,    (with    whom   was    Woi'daworth)    for    the    ap-        '  152  ] 
pellant.    ♦     *     * 

Humfrey  (with  whom  was  Orove)  for  the  respondent.     ♦     *     *       [  163  ] 

M.  D.  Hill,  in  reply,     ♦     ♦     *  [  154  ] 

TiNDAIi,  Gh.  J. :  [  156  ] 

If  the  premises  in  the  occupation  of  this  claimant  were  so 
completely  divided  from  the  rest  of  the  house  that  the  landlord  had 
given  up  all  control  over  them,  the  case  would  have  been  different. 
But  here,  the  landlord  lets  the  claimant  into  the  possession  of  the 
second  floor,  the  landlord  himself  retaining  the  possession  of  the 
rest  of  the  house.  This  puts  the  claimant  in  the  condition  of  a 
lodger  or  inmate.  The  relative  position  of  such  a  party  to  the 
owner  is  well  known.  In  this  case  the  landlord  remains  the 
occupier  of  the  house ;  and  the  claimant,  who  is  a  lodger,  is  not 
within  the  contemplation  of  the  Act. 

Cbbbswsll,  J. : 

The  Court  has  already  given  its  opinion  upon  this  point  in  the 
case  of  Pitts  v.  SmecUey  (2). 

(I)  The  natureof  the  qualification  of  *'  Chambers,  12,  King's  Bench  Walk." 
one  of  the  claimants  was  stated  to  be  (2)  Supra,  p.  684. 
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Wakset      Eble,  J. : 

Pbhkinr.  The  diBtinction  is  pointed  out  in  Fenn  v.  Grafton  (i),  and  Monh 

V.  Djfkes  (2).     His  Lordship  also  referred  to  Kearney's  case  (s). 

Decmon  affirmed^  with  costs. 


1845.  JOHN   HINTON   v.   HUMPHREY  HINTOK. 

Jan  S3 
_  '  (7  Man.  &  G.  163—166 ;  8.  C.  14  L.  J.  C.  P.  58.) 

^oro^hof  Whether  the  name  subscribed  to  a  notice  of  objection  is  so  subecribed  as 

to  be  commonly  understood  to  be  the  same  as  that  by  which  the  objector  i« 
1^        -^  designated  in  tiie  list  of  voters,  is  a  question  not  of  law,  but  of  fact. 

The  Court  will  not  remit  a  case  to  the  Bevising  Barrister  for  the  insertion 
of  a  fact  which  the  barrister  considered  to  be  immaterial. 

The  name  of  Henry  Cooper  was  expunged  from  the  list  of 
persons  entitled  to  vote  in  the  parish  of  Much  Wenlock,  in  the 
borough  of  Wenlock. 

A  person  whose  name  was  proved  to  be  William  Nicholas  objected 
to  Cooper's  name  being  retained  on  the  list.  The  notice  of 
objection  was  signed  "  William  Nicholas,  of  Colebrook  Dale,  in  the 
parish  of  Madeley,  on  the  list  of  voters  for  the  parish  of  Madeley.'' 

Madeley  is  a  suffragan  parish  of  the  borough  of  Wenlock. 

The  notice  was  in  all  respects  regular,  and  in  conformity  with 
the  form  prescribed  by  the  6  &  7  Vict.  c.  18.  The  validity  of  the 
notice  turned  upon  the  question  whether  the  objector  was  entitled 
to  object  at  all,  and,  if  so,  whether  his  signature  was  sufficient. 

The  name  in  the  list  was  William  Nickless.  The  name  of 
''William  Nicholas,'*  sent  by  the  objector,  was  on  the  list  of 
claimants  on  the  church  door.  Nickless  was  intended  for  the 
objector's  name  by  the  overseer,  and  Nicholas,  the  objector,  was 
the  identical  person  whose  name  was  written  William  Nickless  in 
the  list.  The  mistake  had  been  committed  in  the  lists  of  the  pre- 
ceding years.  In  1848  William  Nicholas  applied  to  the  Bevising 
Barrister  to  correct  the  mistake.  The  Bevising  Barrister  made  the 
correction,  and  inserted  the  name,  properly  spelt,  in  the  list  of 
voters.  The  overseer  of  Madeley  swore  that  the  repetition  of  the 
[  '^164  ]  error  was  owing  exclusively  *to  his  own  negligence.  I  held  the 
notice  valid,  and  the  case  of  the  objector  being  established,  I 
expunged  Cooper's  name,  which,  if  this  Court  are  of  a  different 

(1)  2  Bing.  N.  0.  617.  (3)  Aloock,  Reg.  Oi.  22. 

(2)  4  M.  &  W.  567. 
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opinion,  is  to  be  restored.     (The  cases  of  thirteen  other  parties      hinton 
were  consolidated  with  the  principal  case.)  hinton. 

(Signed)        J.  G.  P.,  Bevising  Barrister. 

Keating,  for  the  appellant : 

The  mistake  in  the  name  of  the  objector  was  calcalated  to 
mislead  the  party  objected  to,  and  the  case  therefore  falls  within 
the  principle  of  TvdbaU  v.  The  Town  Clerk  of  Bristol  (i).     *     *     ♦ 

Gray,  for  the  respondent :  [  i6o  1 

This  is  a  question  of  fact,  and  not  of  law ;  and  it  has  been  so 
argued  on  the  other  side.  It  falls,  therefore,  within  that  part  of 
the  interpretation  clause  of  the  Begistration  Act,  which  enacts, 
that  ''  no  misnomer  or  inaccurate  description  of  any  person,  &c.  in 
any  notice,  (fee.  shall  abridge  the  operation  of  the  Act  with  respect 
to  such  person,  provided  that  such  person  shall  be  so  denominated 
in  such  notice  as  to  be  commonly  understood." 

(Cbbsswell,  J.:  Upon  that  point,  the  Bevising  Barrister  has 
either  decided  the  fact,  or  stated  something  which  he  could  not 
properly  submit  to  us.) 

Keating,  in  reply : 
This  is  not  more  a  question  of  fact  than  the  residence  of  a  party, 
which  the  Court  have  entertained.  In  cases  from  Sessions,  the 
Court  of  Queen's  Bench  would  decide  whether  a  building  was  a 
tenement,  or  a  pauper  had  gained  a  settlement.  The  question  here 
is,  whether,  under  the  provisions  of  the  statute,  the  objector  is  in  a 
situation  to  object.  Overseers  cannot  insert  a  name  in  a  list  of 
claimants,  unless  they  receive  a  notice  of  claim. 

TiNDAL,  Ch.  J. :  [  igg  1 

I  think  the  answer  given  on  the  part  of  the  respondent  is  con- 
clusive. The  question  is  one  of  fact,  and  not  of  law.  If  it  had 
appeared  that  there  had  been  an  important  variance  between  the 
name  of  the  party,  as  subscribed  to  the  notice,  and  that  published 
in  the  list,  the  question  might  have  assumed  a  different  aspect. 
Here,  the  only  difference  between  the  two  names  is,  that  one  is 
wrongly  spelt,  and  that  is  a  defect  which  is  helped  by  the  inter- 
pretation clause ;  which  provides  that  no  misnomer  shall  prevent 
the  operation  of  the  Act  in  case  the  name  can  be  commonly 

(1)  5  Man.  &  Qt.  6, 
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lb.b« 


HiKTOy 
HiNTOK. 


understood.  Whether  it  can  be  so  or  not  in  the  present  case,  is 
not  a  question  of  law,  but  of  fact.  As  far  as  we  can  infer  from  the 
fact  of  the  Bevising  Barrister  having  held  the  notice  sufficient,  he 
must  have  thought  that  the  name  could  be  commonly  understood. 


Crbsswell  and  Eble,  JJ.  concurring, 


DecUion  affirmed  (i). 


1846. 
Jan,  27. 


JSonmqh  of 
[182] 


[  *1BS  ] 


GEOKGE  DEWHURST  v.  JOSEPH  FEILDEN. 

(7  Man.  &  G.  182—187 ;  S.  C.  14  L.  J.  C.  P.  126.) 

Two  distinct  buildings  cannot  be  joined  together  in  order  to  oonstitute 
a  right  to  be  registered  as  a  borough  voter  under  the  Bepresentation  of  the 
People  Act,  1832  (2  Will.  IV.  c.  45),  s.  27  (2). 

Joseph  Feilden,  described  on  the  list  of  voters  as  ''  Joseph 
Feilden,  of  Witten,"  was  objected  to  as  not  being  entitled  to  have 
his  name  retained  upon  the  list  of  voters  for  the  said  borough  iu 
respect  of  the  occupation  of  property  described  in  the  said  list  as 
'^  joiner's  shop,  warehouse  and  land,  in  Thunder  and  Back  Lane, 
in  the  said  borough."  Feilden  was  duly  objected  to  by  George 
Dewhurst,  and  appeared  in  support  of  his  vote.  Feilden  has, 
together  with  his  uncle,  jointly  occupied  as  owners,  for  a  time 
sufficiently  long  "^to  confer  a  vote  (as  far  as  regards  the  mere 
question  of  time  and  occupation),  a  joiner's  shop  in  Back  Lane, 
worth,  by  itself,  less  than  20L  a  year,  and  a  warehouse  in 
Thunder,  worth  111.  a  year,  besides  two  yards  in  Thunder,  occupied 
for  the  deposit  of  stones  and  flags;  the  two  yards  being  worth 
together  about  51.  a  year.  These  several  premises  are  the  joint 
property  of  Feilden  and  his  uncle,  and  are  occupied  jointly  in 


(1)  Keating  had  moved  (6th  Novem- 
ber) under  the  6  &  7  Vict.  c.  18,  s.  65, 
for  a  rule  calling  upon  the  respondent 
to  show  cause  why  this  case  should  not 
be  remitted,  in  order  that  a  certain 
statement  might  be  added, — upon  an 
affidavit  that  a  fact  had  been  proved, 
which  the  appellant  considered  to  be 
material,  but  which  the  Barrister  had 
refused  to  insert  considering  it  to  be 
immaterial. 

TliTDAL,  Ch.  J. : 

By  sect.  42  the  Barrister  is  to  state 
the  facts  which,  in  his  judgment,  are 
material.  We  have  no  authority  to  do 
that  which  is  asked.    The  power  of 


remittingthe  case  under  sect.  65,  ezistfl 
only  where  the  statement  is  not  suffi- 
cient to  enable  the  Court  to  give  judg- 
ment. That  is  not  the  ground  of  the 
present  application. 

Per  Curiam  : 

Bule  refuted. 
(2)  Bepealed,  subject  to  reservations, 
by  48  &  49  Yict.  c.  3,  s.  12 :  see  now 
8.  5  of  that  Act.  And  compare  45  &  46 
Yict.  c.  50,  s.  9,  whereby  a  person  may 
be  qualified  to  be  enroUed  as  a  burgess 
by  occupation  of  **any  house,  ware- 
house, counting-houBe,  shop,  or  other 
building  ...  in  the  borough." — 
J.  G.  P. 
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manner  above  stated.    Feilden  and  his  uncle  are  the  joint  owners    Dewhubst 

of  considerable  property  in  the  borough,  and  they  occupy  the     fbilden. 

whole  of  the  said  premises  as  workshops  and  stone  places,  for  the 

purpose  of  building  on,  and  repairing  their  said  property.     The 

joiner's  shop,  the  yards  and  the  warehouse,  are  worth  together 

above  201.  a  year ;  but  the  joiner's  shop  alone  is  not  worth  20Z.  a 

year,  and  the  warehouse  and  yards  alone  are,  together,  not  worth, 

independently  of  the  joiner's  shop,  202.  a  year.     Thunder,  where 

the  warehouse  and  the  two  yards  are  situated,  is  800  yards  distant 

from  the  joiner's  shop ;  and  there  are  many  buildings  and  other 

property,  lying  between  the  joiner's  shop  in  Back  Lane,  and  the 

warehouse  and  yards  in  Thunder  ;  which  premises  so  lying  between 

the  two,  are  the  property,  and  in  the  occupation,  of  other  and 

different  persons.    If  the  premises  in  Back  Lane  and  those  in 

Thunder,  can  be  united,  so  as  to  confer  a  vote  on  Feilden,  they  are 

of  more  than  sufficient  value  for  that  purpose ;  but  if  they  cannot 

be  united  for  that  purpose,  then  the  joiner's  shop  is  of  insufficient 

value  to  confer  a  vote  on  Feilden,  and  the  warehouse  and  yards  in 

Thunder  are  also  of  insufficient  value  to  confer  such  vote. 

I  decided  that  Feilden  occupied  a  joiner's  shop,  warehouse  and 

land  sufficient  to  entitle  his  name  to  be  retained  on  the  list  of 

voters  for  the  said  borough,  within  the  meaning  of  the  2  Will.  lY. 

c.  46,  s.  27. 

(Signed)         S.  T.,  Revising  Barrister. 

Cockbum,  for  the  appellant :  [  I8i  ] 

The  question  in  this  case  is,  whether  the  buildings,  not  being 
within  the  same  curtilage,  may  be  joined  together,  so  as  to  confer  a 
vote  under  the  27th  section  of  the  Reform  Act. 

(Cbbsswbll,  J. :  It  does  not  appear  from  the  case,  what  was  the 
value  of  the  yard.) 

That  point  was  not  intended  to  be  raised.  The  Act  confers  the 
franchise  on  the  occupier  of  "  any  house  "  (fee.  of  a  certain  value ; 
that  must  mean  any  one  house,  in  the  same  way  as ''  a  yearly  rent " 
in  sect.  20  has  been  decided  to  mean  one  single  rent(i). 

TiNDAL,  Gh.  J. :  The  words  are  somewhat  different. 

Cbbsswbll,  J.  referred  to  Webb  v.'  The  Overseers  of  Aston  (2). 

(1)  See    Qadaby    y.    Barrow,    ante,  (2)  5S  B.  B.  218  (5  Man.  &  Q.  14). 

p.  647. 
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DBWHUB8T    That  case  seems  decisive  of  the  present  qaestion.     (The  learned 
Fbildkn.     counsel  also  referred  to  Sweetman*s  case  (i).) 

Kinglake,  Serjt.,  for  the  respondent : 

The  important  thing  to  be  considered  is  the  value  of  the  premises 
in  the  occupation  of  the  voter ;  and  it  is  the  same,  in  principle, 
whether  that  value  is  made  up  of  one  house  or  of  more.  The  cases 
that  have  been  decided  under  the  Tenement  Acts,  the  59  Geo.  III. 
c.  60,  and  the  6  Geo.  lY.  c.  67,  are  strong  authorities  upon  tiie 
point.  [He  referred  to  Rex  v.  Macclesfield  (2),  Rex  v.  Tadcaster  {%), 
Rex  V.  Gosforth  (4),  Rex  v.  Iver(6),  Rex  v.  Newtown  (6),  Webb  v.  The 
[  185  ]  Overseers  of  Aston^  dc.  (7),  and  Sweetman's  case  (i).]  No  reliance  is 
to  be  placed  upon  the  word  **  separately  "  in  the  twenty-seventh 
section  of  the  Beform  Act.  It  means  nothing  more  than  this,— 
that  the  house,  &c.  may  be  occupied  with  or  without  land ;  not  that 
it  must  be  a  separate  or  single  house,  &c.  that  is  to  be  occupied. 
The  Legislature,  at  the  time  of  passing  that  Act,  evidently  had  the 
old  scot  and  lot  right  of  voting  in  view. 

[  186  ]  Cockbum  was  not  called  upon  in  reply. 

TiNDAL,  Gh.  J. : 

I  think  the  Bevising  Barrister  was  wrong  in  the  decision  he  came 
to  in  this  case.  The  twenty-seventh  section  of  the  2  Will.  IV.  c.  45, 
gives  the  right  of  voting  in  boroughs  to  every  person  who  occupies 
certain  premises,  either  as  owner  or  tenant.  The  subject-matter  of 
such  occupation  is  ''  any  house,  warehouse,  counting-house,  shop, 
or  other  building."  The  first  observation,  and  one  which  lies  on 
the  very  surface,  is,  that  these  words  are  all  in  the  singular  number, 
and  that  it  would  have  been  just  as  easy  to  have  used  the  plural. 
But  the  section  does  not  stop  there.  The  subject-matter  of  the 
occupation  is  required  to  be,  **  either  separately,  or  jointly  with  any 
land  within  such  city  or  borough,  occupied  therewith  by  him  the 
same  landlord,  of  the  clear  yearly  value  of  not  less  than  102."  So 
that  if  the  house  or  building  be  not  of  that  value,  the  amount  may 
be  made  up  by  the  conjunction  of  land.  The  rule  expressio  wim 
excltLsio  est  alterius  is,  I  think,  applicable  here ;  and  I  cannot  see 
why  the  Legislature  should  have  provided  for  the  joint  occupation 

(1)  Alcook,  Beg.  Ca.  27.  (5)  Ih.  228 ;  3  Nev.  &  M.  28. 

(2)  2  B.  &  Ad.  870.  (6;  lb.  238 ;  3  Nev.  &  M.  306. 

(3)  4  B.  &  Ad.  703;  1  Ney.  &  M.  466.  (7)  58  £.  B.  2]8  (5  Man.  &  G.  H). 

(4)  1  Ad.  &  £1 226 ;  3  Ney.  &  M.  303. 
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of  a  bailding  and  land,  and  not  for  that  of  two  different  buildings,  Dbwhubst 
if  it  had  been  intended  that  the  latter  should  confer  the  franchise,  feildbn. 
This  view  is  aided  by  the  form  of  the  list  of  voters  to  be  published 
by  the  overseers,  as  given  in  the  6  &  7  Vict.  c.  18,  schedule  (B), 
No.  8(1),  where,  in  the  fourth  column,  the  '^  number  of  house  (if 
any) "  is  required  to  be  stated — which  points  more  to  a  single 
definite  building  than  to  two  or  more  united  together.  And  it 
may  very  well  be,  that  the  occupier  of  a  10{.  house  might  be 
considered  in  a  fit  condition  to  exercise  the  franchise,  without  its 
being  intended  that  a  party  might  eke  out  the  value,  by  joining 
together  several  small  tenements. 

Maulb,  J. :  [  187  ] 

I  am  of  the  same  opinion.  The  occupation  of  a  101.  house  was 
probably  intended  as  a  test  of  the  capacity  and  rank  of  the  party  to 
be  entrusted  with  the  franchise.  Such  a  description  of  persons 
would  be  likely  to  be  very  different  from  those  who  occupied  a 
number  of  tenements  of  smaller  value.  Suppose  the  Legislature 
had  given  the  franchise  to  a  man  who  kept  a  horse  of  a  certain 
value,  taking  that  as  a  test  of  his  rank  and  capacity.  It  would  not 
have  been  the  same  thing  if  he  kept  a  number  of  inferior  horses  to 
make  up  the  value.  I  think  we  should  not,  in  these  appeals, 
involve  ourselves  with  the  decisions  on  settlement  cases.  We  ought 
to  be  spared  discussions  upon  the  Tenement  Acts,  which  are  not  at 
all  upon  the  same  subject  as  the  Reform  and  Registration  Acts. 
The  same  reasons  are  therefore  not  applicable  in  the  construction 
of  them.  In  the  present  case  the  plain  words  of  the  Act  ought  to 
prevail. 

Cresswbll,  J. : 

I  think  the  case  is  really  too  clear  for  argument.  In  the  very 
ingenious  argument  on  the  part  of  the  appellant  in  Webb  v.  The 
Overseers  of  Aston,  dtc,  this  point  was  not  argued ;  and  it  is  not 
probable  that  it  was  omitted  from  any  oversight. 

Erlb,  J. : 

I  am  of  the  same  opinion.  The  twenty- seventh  section  requires 
that  one  building,  of  a  certain  value,  shall  be  occupied,  in  order  to 
obtain  the  franchise,  or  land  may  be  joined  to  the  building ;  but  if 
the  land  is  occupied  by  the  party  as  tenant,  it  must  be  held  under 

(1)  See  now  the  form  in  the  Eegistration  Order,  1895,  Sched.  III. 
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fR.n, 


Dbwhurst 

«. 
Fbilden. 


the  same  landlord.     It  is  not  every  species  of  land  that  may  k 

joined  to  a  building  for  that  purpose.     It  is  not  correct,  therefore, 

to  say  that  the  value  alone  was  the  criterion  contemplated  by  the 

Legislature. 

Decision  reversed. 


1845. 
Feb.  13. 

aty  of 
Lichfield. 

[188] 


MARSHALL  v.  BOWN. 

(7  Man.  A  G.  188—197 ;  S.  C.  8  Scott,  N.  E.  889.) 

A.  having  contracted  for  the  purcl^ase  of  B.*8  house  for  a  Taluahle  con- 
sideration, sold  it  to  C,  D.,  £.,  F.,  G.,  and  H.  in  equal  shares;  and  caiL%d 
a  conveyance  to  be  executed  from  B.  to  the  sub-purchasers,  as  tenants 
in  common.  A.  was  not  stated  to  have  been  a  party  to  the  oonvejanoe, 
the  purchase-money  was  paid  to  B.  by  the  hands  of  A.,  but  was  the  proper 
money  of  the  sub-purchasers.  The  house  was  let,  and  the  sub-purchasers 
received  the  rents  for  their  own  use  respectively.  The  object  oi  A  in 
proposing  the  purchase  to  the  sub- purchasers,  was  to  increase  the  number 
of  voters ;  but  the  purchase  on  the  part  of  the  sub-purchasers  was  a  bona 
fide  investment  of  their  money;  they  expected  that  the  possession  of  the 
property  would  entitle  each  of  them  to  vote,  but  there  was  no  understanding 
before  or  at  the  conveyance,  that  they  should  vote  in  any  particular  way  or 
support  any  particular  interest. 

Held,  that  the  conveyance  was  not  void  under  the  7  &  8  Will.  IQ.  c.  25, 
s.  7,  and  that  the  sub-purchasers  were  entitled  to  be  registered. 

Qtuere,  if  the  conveyance  would  have  been  void  if  the  increasing  the 
number  of  voters  had  been  the  object  of  B.  in  conveying. 

William  Mabshall  objected  to  the  name  of  John  Bown,  and 
to  those  of  five  others,  being  retained  on  the  second  list  of  voters  for 
the  parish  of  St.  Michael,  in  the  city  of  Lichfield.  I  retained  all 
the  names  subject  to  the  opinion  of  this  Court  upon  the  following 
case: 

The  Parliamentary  borough  of  the  city  of  Lichfield  is  a  county  of 
itself,  and,  prior  to  the  passing  of  stat.  2  Will.  IV.  c.  45,  free- 
holders had  the  right  to  vote  in  the  election  of  members  for  the 
said  city.  In  the  second  list  of  voters,  duly  made  out  by  the 
overseers  of  the  parish  of  St.  Michael  in  the  said  city,  the  following 
six  names  appeared : 


Chrifltian  name  and 
Burname  of  each. 

Place  of  abode. 

Nature  of 

street,  lane,  or  other  i 
place  in  thUpazuh 
where  the  property 
iaaitoate. 

Bown,  John. 

Wade  Street. 

Freehold  house. 

St.  John  street 

[189] 


(The  other  five  names  were  inserted  with  the  same  qualification.) 
Objections  were  duly  made  to  each  of  the  above  names  being 
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retained  in  the  said  list  in  respect  of  the  above  qualification  ;  and    Marshall 
apon  their  appearing  to  support  their  title  to  have  their  names       bowk. 
retained  in  the  said  list,  it  was  proved  that  the  names  of  Bown  and 
of  the  other  five,  were  inserted  in  the  said  list  in  respect  of  the  same 
freehold  house  in  St.  John  Street,  and  that  they  became  and  were 
the  joint  owners  of  it,  under  the  following  circumstances : 

Prior  to  Lady  Day,  1848,  one  William  Gorton  contracted,  in  his 
own  name,  with  the  then  proprietors  of  the  house,  for  the  purchase 
of  it  at  the  price  of  292Z.  5^.  Od, ;  and  having,  after  such  contract, 
bond  fide  sold  the  house  to  Bown  and  the  five  other  persons  above 
named  in  equal  shares,  he  caused  a  conveyance  of  it,  from  his 
vendors  to  Bown  and  the  five  others,  to  be  prepared  by  their 
solicitor.  By  this  conveyance,  which  was  afterwards  duly  executed 
by  the  vendors,  the  said  house  was,  in  consideration  of  the  said 
sum  of  292Z.  5^.  Oct.,  absolutely  conveyed  to  Bown  and  the  five 
other  persons,  to  hold  to  them  in  undivided  sixth  parts,  as  tenants 
in  common,  in  fee.  The  purchase  money  was  paid  to  the  vendors 
by  the  hands  of  Gorton,  but  was  the  proper  money  of  Bown  and 
the  five  others  contributed  by  them  in  equal  shares.  The  house 
was  let  to  a  respectable  tenant  at  15Z.  a  year,  and  was  worth,  at 
least,  that  rent.  The  object  of  Gorton  in  proposing  the  purchase 
to  Bown  and  the  five  others  was,  to  increase  the  number  of  the 
voters  for  the  city  of  Lichfield ;  but  the  purchase  on  the  part  of 
Bown  and  each  of  the  above  named  persons,  was  a  bond  fide  invest- 
ment of  their  money,  which  they  would  not  have  made  unless  they 
had  been  satisfied  with  the  value  of  the  premises  and  the  income 
they  were  to  receive  from  the  investment.  They  also  all  expected 
that  *the  possession  of  the  property  would  entitle  them  to  votes  for  [  «190  ] 
the  city  of  Lichfield;  but  there  was  no  stipulation  or  understanding, 
before,  or  at  the  time  of,  the  conveyance  to  them,  that  they  or  any 
of  them  should  vote  in  respect  of  the  said  house,  in  any  particular 
way»  or  in  support  of  any  particular  interest. 

Bown  and  each  of  the  others  had  been  in  the  receipt  of  50s.  in 
respect  of  their  shares  of  the  rents  and  profits  of  the  said  house  for 
his  own  use,  for  twelve  calendar  months  next  before  the  last  day  of 
July,  1844,  the  said  50^.  having  been  paid  to  each  of  them  by  the 
said  W.  Gorton  out  of  the  rent,  which  Gorton  was  authorised  to 
receive  on  their  behalf;  and  each  of  them  had  resided  for  six 
calendar  months  next  before  the  last  day  of  July  within  the  said 
city,  or  within  seven  statute  miles  thereof. 

It  was  objected  that  the  conveyance  was  void  and  of  none  effect, 
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Marshall  by  reason  of  the  provisions  of  stat.  7  &  8'  Will.  III.  c.  25,  s.  7, 
Bowk.  &s  being  made  to  them  in  order  to  multiply  voices,  and  to  split  and 
divide  the  interest  in  such  house ;  and  that  under  that  Act,  no 
more  than  one  single  voice  ought  to  be  admitted  for  the  said  honse. 
I  was  of  opinion  that  there  had  been  a  bond  fide  purchase  of  the 
[  *191  ]  house  by  Bown  and  the  five  other  persons,  *for  a  valuable  con- 
sideration ;  and  that  the  seventh  section  of  the  said  statute  did  not 
apply  to  a  conveyance  made  under  such  circumstances ;  and  that 
the  provision  ''  that  no  more  than  one  voice  ^hall  be  admitted  for 
one  and  the  same  house  or  tenements,"  related  only  to  boroughs  in 
which,  at  the  time  of  the  passing  of  the  Act,  the  right  of  voting 
was  in  householders,  or  inhabitants  paying  scot  and  lot;  and  I  was 
of  opinion,  on  the  whole  case,  that  Bown  and  the  other  five  persons 
were  entitled  to  have  their  names  retained  in  the  list  of  voters  for 
the  city  of  Lichfield,  in  respect  of  their  respective  share  in  the  said 
freehold  house. 

Similar  objections  were  also  made  by  Marshall  to  retaining  in  the 
same  list  for  the  parish  of  Saint  Michael  aforesaid,  the  names  of 
five  persons  described  in  the  said  list  as  follows : 

(The  names  of  William  Field  and  four  persons  were  inserted 
in  the  list  in  respect  of  the  same  description  of  qualification  as  in 
the  former  case.) 

The  names  of  the  five  last-mentioned  persons  were  inserted  in 
the  said  list  in  respect  of  one  freehold  house  adjoining  that 
mentioned  in  the  preceding  case,  of  which  they  had  become  the 
hond,  fide  purchasers  for  a  valuable  consideration,  and  were  in 
receipt  of  the  rents  and  profits,  amounting  to  15L  a  year,  and 
which  had  been  contracted  for  and  conveyed  to  them  at  the  same 
time,  and  by  the  same  parties,  under  similar  circumstances  to 
those  above  stated. 

(The  cases  were  consolidated.) 

(Signed)        J.  B.,  Revising  Barrister. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  con- 
veyance to  Bown  and  the  five  other  persons,  of  the  freehold  house 
first  above  mentioned,  and  the  conveyance  to  Field  and  the  other 
four  persons  of  the  freehold  house  secondly  above  mentioned 
[  ♦192  ]  respectively,  is  *void  and  of  none  effect  under  stat.  7  &  8  Will.  III. 
c.  25,  s.  7,  and  whether,  under  the  said  Act,  Bown  and  the  five 
other  persons,  or  any  of  them,  is  or  are  entitled  to  have  his  or 
their  name  or  names  retained  in  the  said  list  of  voters,  and  to  be 
admitted  to  vote  in  respect  of  the  first  of  such  houses,  and  Field  and 
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the  other  four  persons  or  any  of  them  in  respect  of  the  last  of  such    Marshall 
houses  respectively.  Bows, 

(Signed)        T.  B.,  Bevising  Barrister. 

The  case  was  argued  in  last  Michaelmas  Term. 

Byles,  Serji  for  the  appellant : 
The  decision  of  the  Bevising  Barrister  contravenes  the  pro- 
visions of  the  7  <&  8  Will.  IIL  c.  25,  s.  7.  It  is  not  necessary 
to  consider  how  committees  of  the  House  of  Commons  have 
endeavoured  to  fritter  away  that  statute.  The  intention  of  the 
vendor  is  the  material  thing  to  be  considered,  and  not  that  of 
the  vendee. 

Kinglake,  Serjt.  for  the  respondent : 

It  is  material  to  consider  what  was  the  state  of  the  law  before  the 
7  &  8  Will.  III.  c.  25,  was  passed.  Before  that  Act  the  possession 
of  a  freehold,  for  one  day  only  before  the  voting,  was  sufficient. 
The  Act  was  intended  to  apply  only  to  collusive  conveyances,  that 
were  subject  to  certain  conditions.  The  10  Ann.  c.  23,  s.  1,  may  be 
considered  *as  a  legislative  interpretation  of  the  former  Act.  The  [  *193  ] 
form  of  the  freeholders*  oath,  given  in  the  18  Geo.  II.  c.  18,  s.  1, 
extended  to  cities  being  counties  of  themselves,  by  the  19  Geo.  II. 
c.  28,  and  the  provisions  of  section  4  of  the  latter  Act,  are  material 
in  the  same  view.  A  bond  fide  conveyance,  for  a  valuable  con- 
sideration, cannot  be  said  to  be  made  on  purpose  to  multiply  voices. 
The  effect  of  the  7  <&  8  Will.  III.  c.  25,  was  much  discussed  in  the 
Okehamptan  case;  but  the  counsel  who  supported  the  view  now 
submitted  on  behalf  of  the  appellant,  did  not  put  the  argument  so 
high  as  it  has  now  been  done.  Elphinstone's  case  (i)  was  there 
referred  to,  and  is  in  point. 

(Maulb,  J.:  It  is  *not  found  in  this  case,  that  the  conveyance       [*194] 
was  made  in  order  to  multiply  voices,  in  the  terms  of  the  statute. 

TiNDAL,  Gh.  J. :  The  case  mentions  that  it  was  the  intention  of 
an  intermediate  party,  Gorton,  to  increase  votes  for  the  city.  That 
does  not  seem  to  have  been  the  object  of  the  vendors :  and  that 
appears  to  be  the  material  thing  to  bring  the  case  strictly  within 
the  Act.) 

In  every  case  where  a  party  purchases  a  freehold  estate,  he  may 

(1)  3  Ludere,  370. 
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MAB8HALL    probablj  intend  to  acquire  a  vote,  but  that  will  not  deprive  him  of 
BowN.        his  right  to  do  so. 

ByleSf  Serjt  in  reply  : 

Gorton  had  an  equitable  estate  in  the  property,  and  he  con- 
veyed with  the  intention  to  multiply  voices.  The  case  is  therefore 
clearly  within  the  mischief  contemplated  by  the  Act.  ♦  *  This 
being  a  highly  remedial  Act  is  not  to  be  construed  strictly. 

(Erlb,  J. :  It  can  hardly  be  said  to  be  that ;  as  it  avoids  the 
conveyance,  though  there  may  have  been  a  good  consideration. 

TiNDAL,  Ch.  J. :  It  would  certainly  be  very  hard  that  the  con- 
veyance should  be  avoided  after  the  money  had  been  paid  by  reason 
of  the  intention  of  the  vendor,  if  the  vendee  was  ignorant  of  such 
intention. 

Maulb,  J. :  Your  construction  would  amount  to  this, — ^here  has 
been  a  fraud  by  one  man,  for  which  another  is  to  be  ponbhed. 
The  vendor  here  is  the  guilty  party,  if  any,  not  the  vendee.) 

The  vendee  might  recover  the  money,  if  he  is  innoceni,  as  the 
consideration  is  illegal  and  has  failed. 

(TiNDAL,  Gh.  J. :  But  he  may  have  laid  out  money  and  bnilt 
upon  the  estate  before  the  illegality  of  the  vendor's  intention  was 
discovered.) 

[  *195  ]  Gorton  may,  for  "^all  purposes,  be  considered  as  the  vendor,  and 
the  conveyance  as  his  conveyance,  within  the  statute.  Three  sorts 
of  fraudulent  conveyances  are  contemplated  by  the  Legislatore. 
Those  of  the  first  class  are  provided  for  by  the  7  &  8  Will.  III. 
c.  25 ;  the  second,  by  the  10  Ann.  c.  28  ;  and  the  third  by  the  statates 
of  Geo.  II.    These  Acts  point  to  totally  different  abuses. 

Cur.  adv.  vtdt. 

TiKDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  objection  taken  against  the  claim  of  Bown,  and  of  the  several 
other  persons  mentioned  in  the  case,  to  their  right  of  voting,  as 
freeholders,  in  the  election  of  members  for  the  city  of  Lichfield, 
was  this,  that  the  six  persons  therein  first  named  claimed  the  right 
of  voting  in  respect  of  one  and  the  same  freehold  house,  and  that 
the  conveyance  to  those  persons  was  void  under  the  provisions  of 
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the  Act  7  &  8  Will.   III.   c.  25.     That  statute  enacts  that  "  all    Marshall 
conveyances  in  order  to  multiply  voices  or  to  split  and  divide  the       bowk. 
int-erest  in  any  houses  or  lands  among  several  persons,  to  enable 
them  to  vote  at  elections  of  members  to  serve  in  Parliament,  are 
hereby  declared  to  be  void  and  of  none  effect." 

The  argument  before  us  proceeded  upon  the  supposition  that  the 
facts  of  the  present  case  brought  it  within  the  scope  and  operation 
of  that  statute ;  and  we  are  called  upon  to  give  the  legal  construction 
of  that  statute  with  reference  to  the  abstract  question,  whether  a 
bond  fide  conveyance,  where  the  money  was  really  paid  by  the 
purchaser,  and  there  was  no  secret  trust  or  reservation  in  favour  of 
the  seller,  but  where  the  object  of  the  conveyance  was  to  multiply 
voices  and  to  split  and  divide  the  interest,  falls  within  the  provisions 
of  that  statute.     Whenever  the  question  comes  before  us,  we  shall 
be  prepared  to  give  our  opinion  upon  it ;  *but,  as  we  think  the  facts       [  'i^^  ] 
stated  in  this  case  do  not  raise  the  question,  it  would  be  premature 
to   do  so  on  the  present  occasion.    For,  we  think  the  obvious 
meaning  of  the  statute,  is,  that  in  order  to  make  the  conveyance 
void,  the  seller  must  be  party  or  privy  to  the  illegal  object  intended 
by  the  conveyance ;  for,  it  would  indeed  seem  to  be  an  unreasonable 
consequence,  and  one  which  could  never  have  been  in  the  contem- 
plation of  the  Legislature,  that  a  person  who  sold  property  bond  fide 
to  several  persons  as  purchasers,  having  no  intention  himself  to 
evade  the  estate,  no  knowledge  of  any  such  object  or  design  on  the 
part  of  the  purchasers,  should  afterwards,  and  at  any  distance  of 
time,  find  the  conveyance  void,  the  land  thrown  back  upon  his 
hands,  and  himself  liable  to  return  the  purchase-money,  on  account 
of  its  having  been  subsequently  discovered  that  the  purchase  was 
made  by  the  several  persons  to  whom  it  was  conveyed  in  order  to 
split  and  divide  the  interest  and  to   multiply  votes.     And  the 
necessity  of  this  privity  and  intention  on  the  part  of  the  seller, 
appears  further  from  the  subsequent  statute  10  Ann.  c.  28,  which, 
after  reciting  the  statute  of  Will.  III.  and  that  the  subsequent 
statute  was  made  for  the  more  effectual  preventing  of  such  undue 
practices,  proceeds  to  make  provision  for  cases  in  which  the  object 
of  the  conveyance  cannot  but  be  known  to  the  party  who  conveys 
the  estate  :  and  is  still  further  evident  from  the  58  Geo.  III.  c.  49, 
which  enacts  that  a  devise  made  for  the  same  purpose,  shall  be 
taken  to  be  a  conveyance  within  the  meaning  of  the  former  statutes. 
Now,  looking  at  the  case  before  us,  there  is  not  only  no  statement 
of  the  fact,  but  no  reason   to  infer  the  fact,  that  the  former 
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proprietors  of  the  house,  who  were  the  conveying  parties,  had  any 
knowledge  whatever  of  the  object  for  which  the  house  was  purchased, 
at  the  time  they  executed  the  conveyance  to  the  six  claimants. 
^Gorton  contracted  in  his  own  name  with  the  proprietors  for  the 
purchase  of  the  house,  such  proprietors,  so  far  as  appears,  not 
having  any  knowledge  whatever  of  any  of  the  six  persons  to  whom 
the  conveyance  was  afterwards  made,  before  the  actual  execution  of 
the  conveyance.  Then,  Gorton,  as  it  is  stated,  after  entering  into 
the  contract,  bond  fide  sold  the  house  to  Bown  and  the  other  five 
claimants;  and  all  that  was  done  by  the  proprietors  was,  that, 
upon  the  request  of  Gorton,  they  executed  the  conveyance  to  such 
new  purchasers. 

And,  as  to  the  argument  urged  on  the  part  of  the  appellant,  that 
Gorton  may  be  considered  as  the  vendor,  and  the  conveyance  taken 
to  be  his  conveyance,  within  the  meaning  of  the  statute,  it  appears 
a  sufficient  answer,  that,  upon  the  facts  stated  in  the  case,  there  is 
no  proof  that  he  had  any  thing  to  convey,  or  even  that  he  was  a  party 
to  the  conveyance  which  is  contended  to  be  void  under  the  statute  (i). 

As  the  case,  therefore,  seems  to  us  not  to  be  brought  within  the 
statute,  we  are  of  opinion  that  the  objection  taken  before  the  Bevising 
Barrister,  never  properly  arose  ;  and  therefore,  without  giving  any 
opinion  upon  the  merits  of  the  objection,  it  is  sufficient  to  say  the 
names  of  the  six  claimants  in  respect  of  the  first  purchase,  and  of 
the  five  claimants  in  respect  of  the  second  purchase  (which  was  made 
under  circumstances  precisely  similar  to  those  of  the  first),  were 
rightly  retained  on  the  list. 

We  therefore  give  our  judgment  for  the  respondents. 

Judgment  affirmed. 


1845. 

WeH  Riding 
of  Yorkshire, 
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EGBERT  BAXTER  v.  EDWARD  BROWN  (2). 

(7  Man.  &  G.  198—217  ;  8.  C.  sub  nom.  Baxter  v.  Newman,  14  L.  J.  C.  P.  193.) 

A.,  B.,  C.  and  D.  joined  in  a  partnership  to  work  a  fulling  mill.  Money 
was  subscribed  by  all  the  partners ;  with  part  of  which,  freehold  land  was 
bought,  which  was  conveyed  to  A.  and  B.  in  fee ;  with  other  part  a  mill 
was  built  on  the  land,  and  machinery  for  the  mill  was  purchased.    By  a 

(2)  Discussed  in  Bennet  v.  Blaih 
(1863)16C.B.(N.S.)ol8,38L.J.C.P. 
63;  /^Vecman v.(?ajfi«/br<i  (1865)  18C.B. 
(N.  S.)  186,  34  L.  J.  a  P.  95  ;  Sytnctr 
V.  Harrison  (1879)  6  C.  P.  D.  97,  49 
L.  J.  C.  P.  188 ;  ^^atson  v.  Black  (1885) 
16  a  B.  D.  270,  53  L.  J.  Q,  B.  81.- 

j.  a.  P. 


(1)  It  was  assumed  in  the  argument 
(supra y  704),  although  not  stated  in 
the  case,  that  Gorton, — ^for  the  pur- 
pose of  extinguishing  his  interest,  as 
equitable  owner  under  the  contract  of 
sale  to  him, — ^had  joined  in  the  con- 
veyance from  his  vendors  to  the  sub- 
vendees,  according  to  the  usual  practice. 
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partnership  deed  executed  by  A.»  B.,  C.  and  D.,  the  trusts  of  the  land,        Baxter 
mill,  &c.  were  declared  to  be  (among  other  things),  that  A.  and  B.  should  v. 

stand  seised  and  possessed  of  all  the  estates,  property,  goods,  &c.  upon  trust  Brown. 
for  the  benefit  of  themselves  and  their  partners  as  part  of  their  partnership 
joint  stock  in  trade,  there  was  a  provision  in  the  deed  that  A.  and  B.  might 
borrow  money  upon  mortgage  of  the  stock,  property,  estates,  &c.  belonging 
to  the  copartnership ;  and  it  was  declared  that  the  land,  mill,  «&c.  should  be 
deemed  and  considered  as  or  in  nature  of  personal  estate  and  not  real 
estate,  and  be  held  in  trust  for  the  partners  as  part  of  their  partnership 
stock  in  trade.  A.  and  B.,  under  the  powers  of  the  deed,  borrowed  money 
for  the  purposes  of  the  partnership,  for  which  they  gave  bonds  and  notes  in 
their  own  names,  but  did  not  mortgage  any  part  of  the  property. 

Held,  that  each  partner  had  an  interest  in  the  realty  corresponding  with 
the  amount  of  shares  held  by  him  in  the  partnership. 

Held,  also,  that  the  money  so  borrowed  had  not  the  effect  of  mortgages 
on  the  shares  of  the  partners. 

Jonas  Bateman,  John  Brookbank,  and  thirty-five  other  parties, 
claimed,  at  the  revision  of  the  list  of  voters  for  the  West  Biding  of 
the  county  of  York,  a.d.  1844,  to  be  entitled  to  vote  for  the  West 
Biding,  in  respect  of  freehold  shares  in  a  mill,  houses,  and  land, 
situate  in  the  township  of  Pudsey,  in  the  polling  district  of  Bradford 
in  the  said  Biding. 

The  claimants  joined  many  other  persons  in  forming  a  partner- 
ship to  build  and  carry  on  their  respective  trades  in  a  mill,  which 
was  built  in  manner  hereinafter  mentioned.  Money  was  subscribed 
by  all  the  partners,  part  of  which  was  appropriated  to  buy  freehold 
lands,  *  which  were  conveyed  unto  and  to  the  use  of  certain  trustees,  [  *19U  ] 
their  heirs,  and  assigns  absolutely.  Other  part  of  the  money  was 
appropriated  to  build  the  mill  upon  such  lands ;  and  the  remainder 
was  appropriated  to  buy  machinery  for  the  mill.  By  a  general 
partnership  deed  executed  by  the  trustees,  the  claimants  and  all  the 
other  partners,  the  trusts  of  the  freehold  lands  so  conveyed  and  of 
the  mill  then  to  be  built,  the  machinery  and  every  thing  belonging 
or  appertaining  to  the  said  lands,  mills,  and  premises,  were  declared 
to  be — that  the  said  joint  concern,  trade,  and  business  should  at  all 
times  during  the  continuance  of  the  copartnership  be  conducted  and 
carried  on  in  the  names  of  the  trustees,  and  the  survivors  and 
survivor  of  them.  *'  And  that  all  and  singular  the  estates,  property, 
goods,  chattels,  and  effects  belonging,  or  which  shall  belong  to,  or 
which  have  been,  and  shall  from  time  to  time  be  purchased  by,  or 
for,  or  on  account  of  the  said  partnership,  or  for  carrying  on  the 
said  j'oint  concern,  trade,  or  business,  shall  be  conveyed,  trans- 
ferred, delivered,  and  assigned  to,  and  vested  in,  such  trustees  or 
trustee  for  the  time  being,  who  shall  at  all  times  stand  seised  and 
possessed  thereof,  and  interested  therein,  upon  trust,  for  the  benefit 
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Baxtbb      of  themselves  and  their  partners  in  the  said  joint  concern,  as  part 

Bbown.  of  their  partnership  joint  stock  in  trade."  And  that  all  contracts, 
dealings,  sales,  purchases,  payments,  receipts,  bills,  notes,  drafts, 
orders,  securities,  actions,  suits,  proceedings,  matters,  and  things 
whatsoever,  for,  on  account,  or  in  respect  of,  or  relating  to  the  said 
joint  trade,  should  be  and  be  carried  on  in  the  names  of  the  said 
trustees  or  trustee  for  the  time  being. 

There  were  also  other  provisions  in  the  deed^  in  the  words 
following : 

''  That  at  all  times,  and  from  time  to  time,  during  the  copartner- 

[  *200  ]  ship,  it  shall  be  lawful  to  and  for  the  ^trustees  for  the  time  being, 
at  the  request  and  by  the  direction  of  three-fourth  parts  in  valae, 
of  the  partners  who  shall  be  present,  either  in  person  or  by  proxy, 
at  any  general  meeting  to  be  held  after  ten  days'  previous  notice 
thereof  in  writing,  to  be  affixed  on  the  principal  door  of  the  said 
mill,  by  the  committee  for  the  time  being,  to  take  up,  borrow,  and 
raise  upon  the  credit  of  the  said  joint  trade,  or  by  or  upon  mortgage, 
or  other  security,  of  all  or  any  part  or  parts  of  the  stock,  property, 
estate,  or  effects  of  and  belonging  to  the  said  copartnership  any  such 
sum  or  sums  of  money  to  be  employed  in  the  said  joint  trade  as  such 
three-fourth  parts  of  the  said  partners  as  such  last  above-mentioned, 
or  any  other  general  meeting  to  be  held  in  like  manner  shall  order 
or  direct ;  and  that  each  and  every  of  the  said  parties  hereto,  his, 
her,  and  their  executors,  administrators,  and  assigns,  shall  and  will 
pay  his,  her,  and  their  share  of  all  and  every  sum  and  sums  of 
money  which  shall  be  so  taken  up,  borrowed,  and  raised,  in  pro- 
portion to  the  number  of  shares  he,  she,  or  they  shall  hold  in  the 
said  joint  trade.  And  it  is  hereby  agreed  and  declared,  that  the 
said  lands  contracted  to  be  purchased  as  aforesaid,  and  the  mill  and 
other  buildings  which  have  been,  and  shall  be,  erected  and  bnilt 
thereon,  and  all  other  lands,  tenements,  and  hereditaments  which 
shall  be  purchased  by,  with,  or  out  of  the  copartnership  joint-stock 
moneys  and  effects,  and  be  received  in  exchange,  shall  be  deemed 
and  considered  as,  or  in  the  nature  of,  personal  estate,  and  not  real 
estate,  and  shall  be  held  in  trust  for  the  said  several  parties  hereto 
respectively,  and  their  respective  executors,  administrators,  and 
assigns,  as  part  of  their  partnership  stock  in  trade,  and  in  the  same 
parts,  shares,  and  proportions  as  they  are,  and  from  time  to  time 
shall  be,  interested  in,  or  entitled  to,  their  partnership  stock  in 

[  •201  ]  trade,  moneys,  and  effects :  and  it  is  hereby  declared  *and  agreed 
that  the  person  or  persons  who  shall  advance  or  pay  any  money  to 
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the  trustees  or  trustee  for  the  time  being  of  the  said  copartnership      Baxter 
or  Company,  their  or  his  heirs,  executors,  administrators,  or  assigns,      bbown. 
under  their  or  his  direction,  upon  any  mortgage  or  mortgages,  or 
other  security  of,  or  upon  all  or  any  part  or  parts  of  the  said  copart- 
nership joint  property,  estates,  and  effects,  or  upon  any  exchange 
of  the  same  or  any  part  thereof,  or  otherwise  pursuant  to  these 
presents,  shall  not  be  obliged  or  required  to  see  to  the  application 
of  such  money,  or  be  answerable  or  accountable  for  misapplication 
or  non-application  of  the  same,  or  any  part  thereof,  or  to  see  or 
inquire  whether  any  order,  authority,  or  direction  for  any  such 
mortgage  or  security,  or  exchange  be  made  pursuant,  or  in  con- 
formity, to  the  powers,  authorities,  and  directions  herein  contained ; 
and  that  all  receipts  which  shall  be  given  by  the  said  trustees  or 
trustee  for  the  time  being,  any  or  either  of  them,  or  his,  their,  or 
any  or  either  of  their  heirs,  executors,  administrators,  or  assigns, 
agent  or  agents,  or  by  any  other  person  or  persons  to  whom  the 
same  money  shall  be  paid,  under  their  or  his  direction,  shall  be 
good  and  sufficient  discharges  for  the  sum  and  sums  of  money  which 
therein  or  thereby  shall  be  expressed  or  acknowledged  to  be,  or  to 
have  been,  received ;  and  that  every  mortgage  and  security,  and 
conveyance  by  way  of  exchange,  which  shall  be  made,  executed,  or 
given,  by  the  said  trustees  or  trustee  for  the  time  being,  or  any,  or 
either  of  them,  his,  their,  or  any,  or  either  of  their  heirs,  executors, 
administrators,  or  assigns,  shall  be  binding  and  conclusive  on  all 
the  said  partners,  and  their  respective  heirs,  executors,  adminis- 
trators,  and  assigns.     Provided  also,   and  it  is  hereby  further 
declared  and  agreed,  that  the  persons  elected,  or  to  be  elected,  on 
all  and  every  the  present  and  future  trustees  and  trustee  thereof, 
and  *their  respective  heirs,  executors,  and  administrators,  shall  now      r  *202  ] 
and  always  stand  and  be  indemnified  and  saved  harmless  by  the 
said  copartnership  in  and  for  all  lawful  acts,  deeds,  and  transactions 
done,  performed  and  executed  in  pursuance,  and  by  virtue,  of  these 
presents  ;  and  the  lands,  stock,  property,  estates,  and  effects  of,  and 
belonging  to,  the  said  Company  or  copartnership,  shall,  in  the  first 
place,  be  appropriated  and  applied, — and  the  same  is,  and  are, 
hereby  declared  to  be  subject  and  liable, — to  indemnify,  exonerate, 
and  discharge  them,  and  every  of  them,  of,  from  and  against  all 
actions,  suits,  and  prosecutions  whatsoever,  and  also  to  reimburse 
them,  the  said  committee,  trustees  and  trustee,  and  every  of  them, 
for  the  time  being,  their,  and  every  of  their  heirs,  executors,  and 
administrators,  estates  and  effects,  all  such  costs,  charges,  expenses, 
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Baxteb  and  demands,  as  shall  or  may  happen  or  arise  to  them,  or  anv  of 
Brown  them,  or  which  they  or  any  of  them  shall  reasonably  expend,  sastain 
or  be  put  unto,  and  also  subject  and  liable  to  such  a  reasonable 
allowance  to  the  said  committee  for  their  loss  of  time,  as  a  majority 
of  the  said  partners  shall  adjudge  in,  for  and  concerning  the  trusts 
aforesaid,  or  any  of  them,  or  the  execution  or  performance  thereof." 

The  said  mill  was  built  according  to  the  terms  of  the  partnership 
deed,  and  the  business  and  trade  were  carried  on  therein,  in  manner 
following : 

The  concerns  of  the  Company  were  managed  by  a  committee, 
appointed  by  a  general  meeting  of  shareholders ;  and  the  committee 
were  in  the  occupation  of  the  mill  and  premises,  and  employed 
servants  to  work  it.  The  mill  was  used  for  the  purpose  of  foiling 
cloth.  The  shareholders  did  not  carry  on  one  trade  jointly  together, 
but  each  shareholder  brought  his  own  cloth  to  be  fulled  at  the  mill. 
If  any  other  person  who  was  not  a  shareholder  brought  cloth  to  be 
r  *203  ]  fulled  at  the  mill,  *he  was  charged  a  certain  sum  for  the  use  of  the 
mill,  which  was  paid  to  the  committee  ;  and  every  shareholder  who 
brought  cloth  to  be  fulled  at  the  mill,  was  debited  with  the  same 
sum  proportionally,  for  the  amount  of  cloth  which  he  had  fulled  at 
the  mill,  in  the  general  annual  settlement  of  the  profits  arising  from 
the  use  of  the  mill. 

The  trustees  had,  under  the  powers  of  the  partnership  deed, 
and  with  the  consent  of  the  general  meeting  of  the  shareholders, 
borrowed  sums  of  money  for  the  purpose  of  the  mill,  for  which 
they  had  given  bonds  and  notes  in  their  own  names  only;  and  no 
part  of  the  partnership  property  had  been  mortgaged. 

The  personal  property  of  the  Company  was  greater  in  amount 
than  the  sums  so  borrowed  by  the  trustees,  and  was  sufficient  to 
meet  such  sums  and  interest  thereon,  and  all  other  liabilities 
incurred  either  by  the  Company  or  by  the  trustees  in  their  behalf. 

The  amount  of  shares  possessed  by  each  of  the  above  claimants 
respectively  in  the  real  property  of  the  Company,  was  sufficient 
to  confer  a  vote^  provided  the  interest  acquired  by  such  shares 
could  be  considered  as  an  interest  in  the  realty ;  but  it  was  objected 
before  the  Bevising  Barrister,  that  the  interest  acquired  by  the 
above  claimants  as  the  owners  of  such  shares  was  only  an  interest 
in  personalty. 

With  regard  to  Bateman  and  J.  Brookbank  it  was  objected  that 
the  money  so  borrowed  by  the  trustees  on  bonds  and  notes  as 
aforesaid  should  be  considered  as  a  mortgage  on  the  real  property 
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of  the  Company,  and  that  such  sams,  with  interest  thereon,  should      Baxter 
be  deducted  from  the  value  of  the  real  property.  Bbowk. 

I  overruled  the  objections  in  the  case  of  each  of  the  above 
claimants,  and  allowed  the  votes  of  each  claimant  respectively. 

If  this  Court  are  of  opinion  that  under  the  said  partnership  *deed  C  '204  J 
the  shares  of  the  said  claimants  respectively  in  the  said  property 
of  the  Company,  cannot  be  considered  as  a  legal  or  equitable  interest 
in  real  property,  then  the  votes  of  each  of  the  above  claimants 
respectively  are  to  be  disallowed.  Or,  if  this  Court  are  of  opinion 
that  the  sums  of  money  so  borrowed  by  the  trustees  as  aforesaid 
ought  to  be  considered  at  law  or  in  equity  as  a  charge  on  the  real 
property  of  the  Company,  then  the  right  of  voting  of  each  of  the 
above  claimants,  Bateman  and  Brookbank,  to  be  disallowed,  other- 
wise the  decision  of  the  Bevising  Barrister  to  be  confirmed. 

(The  cases  were  consolidated.) 

(Signed)        P.  A.  P.,  Eevising  Barrister. 

The  case  was  argued  in  last  Hilary  Term  (16th  January). 

R.  Hildyard  for  the  appellant : 

The  claimants  had  only  an  interest  in  personalty ;  the  trust  deed 
expressly  declaring  that  the  lands,  mill,  and  other  buildings,  shall 
be  considered  as  personal,  and  not  as  real,  estate.  The  question, 
a  few  years  back,  might  have  created  some  difficulty;  but  it  is 
now  set  at  rest  by  the  case  of  Bligh  v.  Brent  (\).  *  ♦  The  [206] 
principles  deducible  from  that  case,  are  confirmed  by  Bradley  v. 
Hold$worth(2),     *     *     * 

Martin,  for  the  respondent : 

A  decision  in  favour  of  the  appellant  in  this  case  would  have  the 
effect  of  disfranchising  and  disqualifying  a  large  body  of  electors. 

(Cbbsswbll,  J. :  They  would  not  be  disqualified.  They  would 
only  be  disentitled  to  vote  in  respect  of  this  particular  franchise.) 

It  is  submitted  that  the  claimants  had  an  interest  in  real  property. 
The  fact  of  an  account  being  to  be  taken  of  the  profits  will  not 
prevent  its  being  real  estate. 

(Maule,  J. :  It  seems  that  the  partners  in  the  concern  were  treated 
much  in  the  same  way  as  strangers.  I  do  not  see  how  the  method 
of  carrying  on  the  business  can  vary  the  rights  of  the  parties.) 

(1)  47  B.  B.  420  (2  Y,  &  C,  268).  (2)  49  B,  B,  670  (3  M.  &  W,  422), 
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Baztbb  If  two  farmers  were  occupiers  of  a  barn  and  threshing  machine, 
Brown.  ^^^  threshed  corn  for  the  public  as  well  as  their  own  com,  that 
[  •207  3       would  ultimately  be  a  beneficial  enjoyment  *of  real  property. 

(Grbsbwbll,  J. :  The  claim  here  is,  not  in  respect  of  occupation. 
It  is  a  question  of  title. 

TiNDAL,  Gh.  J. :  The  occupation  is  in  the  committee.  The 
claimants  claim  a  right  to  be  registered  as  owners.) 

[He  cited  Barker  v.  May  (i).] 

(Grbsswell,  J. :  The  argument  on  the  other  side  amounts  to 
this — not  that  the  legal  or  equitable  estate  is  altered;  but  that 
there  is  no  real  estate  in  the  claimants  or  their  trustees.) 

That  would  be  in  effect  to  alter  the  nature  of  the  estate.     That  can 
no  more  be  done  by  agreement  or  contract  than  by  will. 

(Maulb,  J. :  In  The  Attorney-General  v.  Mangles  (2),  a  testator, 
by  his  will,  after  certain  legacies,  gave,  devised,  and  bequeathed 
unto  his  executors,  their  heirs,  executors,  and  administrators,  all 
the  rest  and  residue  of  his  estate,  real  and  personal,  upon  trust, 
at  such  times  as  they  might  think  fit,  to  sell,  convey,  or  otherwise 
convert  into  money,  the  same,  or  any  part  thereof ;  and  the  testator 
directed  that  all  the  residue  of  his  estate  should  be  invested  as  it 
[  *208  ]  '('should  be  realised,  and  should  be  divided  amongst  all  his  children, 
in  certain  shares  and  proportions ;  and  the  testator  directed  that 
his  trustees  should  have  full  power,  in  making  such  sales  as  in  the 
said  will  were  directed,  to  resort  to  either  public  or  private  sale, 
and  to  buy  in  and  resell,  and  to  defer  any  sale  so  long  as  they 
might  think  fit,  and  of  causing  any  part  or  parts  of  his  the  testator's 
real  or  personal  estate  to  be  valued  instead  of  being  sold,  and 
of  allotting  such  parts  to  any  or  either  of  his  the  said  testator's 
children  at  the  amount  of  the  valuation  as  a  part  of  his  or  her 
proportion  of  his  residuary  estate,  but  to  be  considered  as  personal 
estate,  and  subject  to  the  trusts  in  the  said  will  declared  respecting 
such  proportions  of  residuary  estate.  The  testator,  at  the  time  of 
his  death,  had  one  son  and  four  daughters.  The  trustees,  after 
the  testator's  death,  sold  a  large  part  of  the  real  and  personal 
estate,  amounting  to  180,0002.,  and  caused  the  remauiing  part  of 
the  residue,  which  consisted  of  real  estate,  to  be  valued,  and  the 

(1)  9  B.  &  C.  489 ;  4  Man.  &  By.  386.         (2)  52  E.  E.  653  (5  M.  &  W.  120). 
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same  was  valued  at  90,0002.,  which  was  the  son's  share  of  the  Baxteb 
residae ;  and  the  sums  of  45,0002.,  each  amounting  to  180,0002. »  Bbowk. 
were  the  shares  of  the  daughters.  The  trustees  allotted  the  estate 
which  had  been  so  valued  at  90,000/.  to  the  testator's  son,  at  the 
amount  of  the  valuation,  and  retained  the  sum  of  180,0002.,  the 
proceeds  of  the  part  which  had  been  sold  for  the  benefit  of  the  four 
daughters  ;  and  it  was  held  that  legacy  duty  was  payable  upon  the 
amount  of  the  part  which  was  actually  sold,  but  not  upon  the  part 
which  the  trustees  had  allotted  to  the  testator's  son,  under  the 
discretionary  power  contained  in  the  will.  That  case  appears  to 
be  in  your  favour.) 

The  parties  interested  in  this  will  use  their  own  property  and 
divide  the  profits.  This  is  not  like  the  case  of  a  railroad,  as  in 
Bradley  v.  Holdsicorth ;  for  there  the  land  forms  but  a  very  minute 
portion  of  the  stock ;  and  a  shareholder  would  not  have  such  an 
'''interest  in  land  as  would  confer  the  franchise.  [  *209  ] 

(Erskinb,  J. :    Would  it  make  any  difference  if   he  had   the 
particular  right  to  travel  on  the  line  in  his  own  carriage  ?) 

It  is  submitted  that  it  would ;  and  that  if  his  share  was  of  sufficient 
value  in  any  one  county  that  would  give  him  the  right  to  vote. 

(Erskinb,  J. :  Would  it  not  be  a  mere  easement  ?) 

It  would  rather  be  a  right  of  way  over  land  which  was  vested  in 
trustees  in  trust  for  himself  and  others ;  and  that,  it  is  submitted, 
would  be  an  interest  in  land.  In  Bradley  v.  Holdsworth,  also,  it 
was  expressly  provided  by  the  Railway  Act  that  the  shares  should 
not  constitute  an  interest  in  land.  The  present  case  is  also  very 
distinguishable  from  Bligh  v.  Brent.  [See  Ex  parte  The  Lancaster 
Canal  Company  (l).] 

(Ebseinb,  J. :  Would  it  make  any  difference  in  the  present  case       £  210  j 
if  the  trustees  had  been  a  corporation?) 

It  would  not;  because  the  cestui  que  trust  would  be  beneficially 
interested;  if  indeed  a  corporation  can,  strictly  speaking,  take  a 
trust. 

(Maulb,  J. :  In  the  case  of  a  corporation  it  is  the  whole  body — 
(1)  Mont.  &  Bligh,  94 ;  1  Deiic.  &  Chitt.  411. 
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Baxtbb      the  abstraction  of  law — that  is  seised.    The  members  are  no  more 
browk.      seised  than  the  members  of  a  man's  body  could  be  said  to  be  seised 
of  his  estate.) 

[He  referred  to  B^ickeridge  v.  Ingram  (i)  and  Totcmend  v. 
Ash  (2).] 

(Crbsswbll,  J. :  In  the  course  of  the  argument  in  Bligh  v.  Brent, 
Parke,  B.  made  this  observation :  "  Suppose  lands  to  haTe  been 
purchased  for  the  purpose  of  an  undertaking,  and  to  have  been 
conveyed  to  certain  parties,  who  executed  a  deed  of  trust,  upon 
trust  to  divide  the  surplus  profits  among  the  original  subscribers ; 
would  their  having  the  surplus  profits  give  the  original  subscribers 
any  estate  in  the  land  ?  It  appears  to  me  that  the  Company  are 
[  211  ]  as  much  distinct  from  the  proprietors  of  shares  as  one  man  is  *from 
another.") 

His  Lordship  was  probably  thinking,  at  the  time,  of  a  corporation. 
At  most,  the  observation  was  extra-judicial.  Later  in  the  argument, 
Lord  Abinobr,  G.  B.  said,  **  If  a  joint-stock  Company  purchase 
property,  each  individual  shareholder  has  an  interest  in  it ;  but  the 
moment  the  Company  becomes  a  corporation,  the  corporation  has 
the  property  in  trust  for  the  individuals.  That  proceeds  on  the 
principle  that  a  man  cannot  be  trustee  for  himself."  This  seems 
to  be  inconsistent  with  the  previous  remark  of  Parke,  B. 

(Crbsswbll,  J. :  It  does  not  appear  so  to  me. 

TiNDAL,  Ch«  J. :  The  question  in  this  case  really  is,  whether 
the  trustees  are  so  in  respect  of  the  realty,  or  in  respect  of 
the  profits. 

Maulb,  J. :  Some  of  the  terms  in  the  trust  deed  appear  to  be 
inconsistent.  In  one  place  the  property  is  spoken  of  as  stock  in 
trade ;  in  another  it  is  said  that  the  trustees  shall  ''  stand  seised" 
of  it,  which  would  apply  to  realty.) 

The  calling  the  property  stock  in  trade  will  not  make  it  the  less 
realty ;  and  there  is  nothing  in  the  nature  of  the  trust  to  show  that 
it  was  not  realty  in  fact. 

(1)  2  Vee.  Jr.  662.  Hardwickb,  L.  C.  in  Lord  Stafordr. 

(2)  3  Atk.  336.    See  also  DrybuUer  v.      Buckley,  2  Yes.  Sen.  182. 
Bartholomew,    2  P.   Wms.  127.    Per 
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(Cresswbll,  J.:    No    doubt  the  property  is  realty;    but  the       Baxter 
question  is,  what  interest  the  parties  took  in  it.)  rrown. 

The  case  finds  that  each  shareholder  enjoyed  his  property  by 
bringing  his  cloth  to  be  fulled  at  the  mill. 

(Erle,  J. :  Might  not  a  deed  be  so  framed  as  to  avoid  certain 
liabilities  attached  to  the  possession  of  realty,  such  as  serving  as  a 
juror  or  an  overseer :  as  if  a  party  wished  to  lay  out  money  in  a 
trade  which  required  the  occupation  of  land ;  could  he  not  make 
the  purchase  in  such  a  way  as  to  avoid  these  liabilities?) 

It  is  submitted  that  he  could  not.     All  the  liabilities  incident  to 
realty  must  attach  to  an  interest  in  realty. 

(Cbbsswbll,  J. :  No  doubt  a  party  cannot  hold  realty  and  say  he 
holds  it  as  personalty,  and  so  avoid  these  liabilities.) 

There  are  several  cases  collected  in  Collier  on  Partnership  (i) 

to  *show  that  the  fact,  of  realty  being  held  in  partnership,  makes      [  *212  ] 

no  alteration  in  the  nature  of  the  property. 

Hildyard,  in  reply : 

There  is  no  question  that  if  partners  hold  realty,  and  it  is  entered 
in  their  books  as  partnership  property,  it  may  be  so  considered  for 
certain  purposes  (2).  What  is  contended  for  on  the  part  of  the 
appellant  is,  that  where  land  is  vested  in  certain  parties  as  trustees, 
and,  by  a  subsequent  deed,  the  trust  is  declared  that  the  profits 
shall  be  paid  to  certain  other  parties,  these  latter  have  no  interest 
in  the  land.  Suppose  one  of  the  partners  in  this  mill  had  died 
intestate,  would  his  share  in  the  property  have  gone  to  his  heirs  or 
his  executors  ? 

(Grbsswell,  J.:  That  comes  round  to  precisely  the  same 
question.) 

It  is  assumed  on  the  other  side  that  the  shareholders  have  an 
estate  in  land,  and  it  is  argued  from  that  assumption  that  they 
cannot  divest  themselves  of  the  incidents  attached  to  realty. 

(Maule,  J.:  The  fact  of  the  declaration  of  trust  not  being 
contemporaneous  with  the  conveyance  to  the  trustees,  will  make 

(1)  See  pages  68  to  80.  (2)  See  Phillips  v.  Phillips,  36  B.  B. 

413  (1  My.  &  K.  663). 


716  1845,     C.  P.     7  MAN.  &  G.  212—213.  rR.E. 

Baxtsb      no  difference,  if  the  trust  was  created  and  the  shareholders  took  an 
Bbowv.      equitable  estate  under  the  conveyance.) 

There  is  nothing  in  the  case  to  show  that  the  trust  was  created  bj 
the  conveyance. 

(Maule,  J. :  Then  who  would  have  the  vote  ?    The  trustees  ?) 

Probably  they  would,  if  they  had  a  beneficial  occupation.  Bat 
that  is  a  very  different  question.  The  shareholders  have  no 
particular  privileges  over  the  rest  of  the  public,  as  they  mast 
pay  for  the  use  of  the  mill. 

Ctvr.  ctdv.  vuit. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt: 
[  ^^13  ]  In  this  case  thirty-seven  persons  claimed  the  right  of  ^voting  for 

the  West  Biding  of  the  county  of  York  in  respect  of  a  qualification 
described  upon  the  list  as  '*  freehold  shares  in  a  mill,  houses  and 
land."  The  Revising  Barrister  found,  that  the  amount  of  the  shares 
possessed  by  each  of  the  claimants  in  the  real  property  of  the 
Company  was  sufficient  to  confer  a  vote,  provided  the  inter^t 
acquired  by  such  shares  could  be  considered  as  an  interest  in  real 
property.  The  objection  taken  before  him  was,  that  the  interest 
acquired  by  the  several  claimants,  as  the  owners  of  such  shares, 
was  an  interest  in  personalty  only,  and  not  in  land ;  but  the 
Revising  Barrister  overruled  this  objection,  as  well  as  another  which 
applied  solely  to  the  cases  of  two  of  the  claimants,  Bateman  and 
Brookbank  (to  which  objection  we  shall  afterwards  advert),  and 
allowed  the  votes  of  all  the  claimants.  And  we  are  of  opinion  that 
the  Revising  Barrister  was  right  in  his  decision,  and  that  the  vot^ 
of  the  several  claimants  ought  to  be  allowed. 

That  the  claimants  took  no  legal  interest  in  the  real  property,  is 
placed  beyond  doubt.  The  freehold  land,  purchased  with  the 
money  contributed  by  the  several  claimants  and  by  other  share- 
holders, was  conveyed  to  trustees  ''  unto  and  to  the  use  of  them, 
their  heirs  and  assigns,  absolutely :  "  the  trusts  subject  to  which 
the  trustees  were  seised,  being  declared  by  the  co-partnership  deed 
subsequently  executed  by  the  trustees  and  the  several  members  of 
the  co-partnership  thereby  created.  The  only  question  therefore  is, 
whether  the  claimants,  take  such  an  equitable  interest  in  the  reaify 
as  will,  by  law,  give  them  the  right  to  vote ;  for  under  the 
provisions  of  the  7  &  8  Will.  III.  e.  25,  the  18  Geo.  II.  c.  18,  the 
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2  Will.  IV.  c.  45,  and  the  6  &  7  Vict.  c.  18  (i),  a  person  seised  in  equity      Baztsb 
will  have  the  same  right  to  vote  as  if  he  had  the  seisin  in  law,  of  a      bsown. 
freehold  estate  of  the  value  of  40«.  by  the  year,  according  to  the 
provision  of  the  statute  8  Hen.  VI.  c.  7. 

And  the  ground  on  which  we  consider  these  claimants  to  have  [  2i4  ] 
such  right,  is  this,  that  the  property  of  which  the  trustees  are 
seised  in  trust  for  the  benefit  of  the  shareholders  who  form  the 
co-partnership,  is  freehold  land;  that  the  co-partners  by  their 
committee  are  in  possession  thereof;  that  the  trusts  declared  by 
the  deed  are  no  more  than  agreements  and  regulations,  entered 
into  between  the  co-partners  for  the  better  carrying  on  their  joint 
trade  by  the  means  of  such  land  and  the  mill  erected  thereon,  and 
are  not  trusts  which  are  inconsistent  with  an  equitable  seisin  of  the 
freehold  in  the  co-partners ;  and,  lastly,  that  it  is  found  by  the 
Revising  Barrister  that  the  amount  of  the  shares  of  each  of  the 
claimants  in  the  real  property  of  the  Company  is  sufficient  in  value 
to  confer  a  vote. 

It  is  undoubtedly  true,  as  was  urged  at  the  Bar,  that  the  trusts 
declared  by  the  co-partnership  deed  are  such  as  that  a  court  of 
equity  would  deal  with  the  real  property  as  personalty,  so  far  as 
was  necessary  to  carry  the  intention  of  this  trading  co-partnership 
into  execution.  In  general,  there  can  be  no  question  bat  that  for 
all  purposes  necessary  to  effectuate  the  intention  of  the  parties, 
personal  estate  may  be  considered  as  real,  and  real  estate  as 
personal,  by  a  court  of  equity ;  as  in  the  ordinary  instance  of 
money  agreed  or  directed  to  be  laid  out  in  land  (2) ;  and  so,  in  the 
instance  of  a  real  estate  under  an  absolute  tru^t  or  direction  to 
sell ;  and  against  this  general  rule  our  decision  in  the  present  case 
will  not  in  any  manner  militate.  But,  notwithstanding  this 
acknowledged  doctrine  of  the  court  of  equity,  no  one  can  deny 
that  the  land  still  remains  land,  and  nothing  else  ;  and  there  is  no 
authority  or  decision  that  '''for  the  collateral  purpose  of  giving  a  [  *216  ] 
vote,  which  has  no  bearing  upon  or  reference  whatever  to  the 
objects  of  the  deed  or  co-partnership,  the  right  of  the  cestui  que 
trust  should  not  remain  just  as  it  would  have  been  without  such 
declaration  of  trusts.  For,  as  to  the  declaration  by  the  co-partners 
in  the  deed,  "  that  the  lands  and  buildings  shall  be  deemed  and 
considered  as  or  in  the  nature  of  personal  estate,  and  not  real 

(1)  See  now  30  &  31  Vict.  c.  102,  pariah  of  A.,  in  the  county  of  B.  for 
8.  5.  C,  it  could  not  be  contended  that  by 

(2)  In  the  caee  of  money  bequeathed  the  mere  bequest  0.  has   a  freehold 
upon  trust  to  buy  Ghreenacre,  in  the  in  A 
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Baztkb  estate/'  we  think  the  generality  of  these  words  must  necessarily  be 
Bbown.  limited  by  the  subject-matter  of  the  trusts,  declared  by  the  deed, 
and  that  they  can  extend  no  further  than  the  object  and  purposes 
of  the  deed  require ;  and  further,  we  think  it  may  be  considered  as 
a  very  doubtful  question  whether  the  private  agreement  of  parties, 
or  any  authority,  short  of  that  of  an  Act  of  Parliament,  can  deprive 
the  owners  of  the  freehold  of  the  right  of  voting  for  a  member  of 
Parliament,  which  is  a  right  inherent  in  the  owners  of  the  freehold, 
not  for  their  own  benefit,  but  for  that  of  the  community  of  which 
they  form  a  part.  But,  however  that  may  be,  it  appears  to  us  such 
right  is  left  altogether  untouched  by  the  objects  and  purposes  for 
which  the  trusts  of  the  deed  now  under  consideration,  are  created 
and  declared.  This  deed  declares  no  trust  whatever  of  the 
freehold ;  but,  as  it  appears  by  the  statement  of  the  case  that 
the  land  was  purchased  with  the  money  of  the  several  shareholders 
or  co-partners,  it  follows  that  under  the  purchase  deed  there  was 
a  resulting  trust  as  to  the  fee-simple  and  inheritance  for  their 
benefit ;  so  that  each  of  them  would  be  entitled  to  a  share  in  the 
beneficial  interest  therein,  proportioned  to  his  share  of  the  purchase 
money.  The  partnership  deed  does  not  alter  the  proportions  in 
which  the  parties  are  interested  ;  nor  does  it  confer  on  any  stranger 
any  portion  of  the  interest  in  the  land  ;  it  only  regulates  the  mode 
in  which  the  property  shall  be  managed  and  enjoyed,  according  to 
[  •216  ]  the  quantity  of  interest  of  each  *shareholder  therein.  And  the 
estate,  to  use  the  language  of  Lord  ELi>ON,in  Crawsluiy  v.  Mavk  (i), 
when  speaking  of  a  freehold  estate  purchased  by  a  partnership  for 
trading  purposes,  ''  though  personal  in  enjoyment,"  is  "  freehold 
in  nature  and  quality ;  "  and  it  is  to  the  nature  and  quality  of  the 
estate  we  are  to  look,  and  not  to  the  mode  of  enjoyment,  when  i?e 
have  to  decide  whether  it  confers  a  vote. 

It  was  objected  on  the  part  of  the  appellant,  that  the  case  of 
Bligh  V.  Brent  (2)  was  an  authority  against  the  claimants,  inasmuch 
as  it  proved  that  the  shares  of  a  Company,  the  profits  whereof  were 
derivable  from  land,  were  personal  property,  not  real.  But  we 
think  it  sufficient  to  advert  to  a  broad  ground  of  distinction 
between  that  case  and  the  present.  In  the  case  referred  to,  the 
Company,  that  of  the  Chelsea  Water-works,  was  a  corporation 
created  by  Act  of  Parliament  and  charter  from  the  Crown,  of  which 
the  individual  shareholders  were  corporators.  The  whole  of  the 
real  property  was  vested  in  a  corporation  aggregate,  who  had  the 
(1)  18  E.  R.  126  (1  Swanst.  621).  (2)  47  B.  E.  420  (2  Y.  &  C.  268;. 
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sole  management  and  control  thereof,  having  power  to  convert  it      baxteh 

into  personalty,  or  back  again  into  realty,  at  their  free  pleasure ;      bbown. 

the  individual  corporators  having,  as  individuals,  no  more  interest 

in  the  freehold  than  perfect  strangers,  and  no  interest  in  the 

surplus  profits  of  the  concern,  until  they  actually  arise.    In  the 

present  case,  the  freehold  is  in  the  trustees  for  the  benefit  of  the 

individual  co-partners  in  a  trade,  to  be  managed  and  conducted  by 

a  committee  appointed  by  themselves.     In  many  other  cases  of 

shareholders  in  joint-stock  Companies,  where  the  Company  has 

been    incorporated  by  Act  of  Parliament,  the  Legislature   has 

expressly  declared  that  the  ''shares  be  deemed  personal  estate, 

and  transmissible  as  such,  and  not  of  the  nature  of  real  ^property."       [  *217  ] 

Such,  was  the  case  of  The  VauxhaU  Bridge  Company  (i),  and  of 

The  Lancaster  Canal  Company  (2),  and  others ;  in  which  cases  it 

may  well  be  conceded,  that  there  could  be  no  freehold  interest  in 

the  several  shareholders  so  as  to  entitle  them  to  vote ;  whereas,  in 

the  case  before  us,  there  is  no  other  than  a  voluntary  declaration 

by  the  parties  themselves,  that  the  real  estate  shall  be  considered 

as  personal. 

Upon  the  principle,  therefore,  that  land  and  mills  built  thereon, 
are  the  basis  and  subject-matter  of  the  trade  out  of  which  the 
profits  arise,  which  are  to  be  distributed  amongst  the  shareholders; 
that  the  trusts  relate  only  to  the  management  and  conduct  of  the 
land  and  mills,  and  the  trade  carried  on  by  means  of  the  same ; 
that  there  is  no  trust  declared  which  is  inconsistent  with  an  equit- 
able interest  in  the  freehold  in  the  respective  shareholders ;  that 
the  co-partners  are,  by  their  committee,  in  possession  ;  and,  lastly, 
that  the  value  of  each  man's  share  is  sufficient  to  enable  him  to 
vote;  we  think  the  shareholders  had  an  equitable  seisin  in  a 
sufficient  estate  to  enable  them  to  vote  for  the  county. 

As  to  the  objection  raised  against  the  right  of  the  two  particular 
claimants,  Bateman  and  Brookbank,  we  see  no  ground  whatever 
for  considering  money  borrowed  by  the  trustees  on  bonds  and 
notes,  as  having  the  effect  of  mortgages  on  their  shares;  and, 
indeed,  this  objection  was  little  relied  upon  in  argument. 

On  the  whole,  we  think  the  decision  is  right,  and  that  it  ought 
to  be 

Affirmed, 

(1)  1  Glyn.  &  J.  101.  (2)  Mont.  &  Bligh,  112. 
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1844.  BLOODWORTH  v.  GRAY. 

AprUJ\).  ^^  ^^^^  ^  ^  334—335 ;  S.  0.  8  Soott,  N.  B.  9.) 

[  384  ]  7q  giiy  Qf  g^  person  that  he  has  the  venereal  disease,  is  actionable,  per  «e. 

Casb,  for  defamation.  The  first  count,  after  stating  the  intention 
of  the  defendant  to  be,  to  cause  it  to  be  suspected  and  believed  that 
the  plaintiff,  at  the  time  of  the  committing,  &c.,  was  infected  with 
the  French  pox,  otherwise  called  the  venereal  disease,  laid  the 
words  as  follows:  "He  (meaning  the  plaintiff)  has  got  that  damned 
pox  (meaning  the  French  pox,  otherwise  called  the  venereal  disease), 
from  going  to  that  woman  on  the  Derby  road."  In  the  second 
count,  the  words  alleged  were,  "  Ah !  that  damned  fellow  Blood- 
worth  !  I  am  credibly  informed  that  he  has  got  the  pox."  In  the 
third  count, ''  He  has  got  it,"  (meaning  &c.). 
[  335  ]  The  declaration  laid,  as  special  damage,  that  one  Palmer,  who 

had  been  surety  for  the  plaintiff  for  the  rent  of  his  farm,  had,  in 
consequence  of  the  slander,  withdrawn  from  his  suretyship;  and 
that,  by  means  of  the  premises,  the  plaintiff's  wife  died,  whereby 
the  plaintiff  had  lost  her  comfort,  assistance,  and  services  (i) ;  and 
the  plaintiff  fell  sick  and  underwent  great  pain  of  body,  &c. 

Plea,  Not  guilty. 

At  the  trial  of  the  cause  before  Gumey,  B.,  at  the  last  Leicester- 
shire Assizes,  it  appeared  that  the  plaintiff,  who  was  a  farmer,  was 
the  son-in-law  of  the  defendant,  a  major-general  on  half-pay ;  and 
that  the  marriage  had  taken  place  without  his  consent.  The  words 
were  proved  as  laid,  but  the  proof  of  special  damage  wholly  failed. 
It  was  contended,  on  the  part  of  the  defendant,  that  the  words 
were  not  actionable  per  se ;  but  the  objection  was  overruled,  and 
the  plaintiff  recovered  a  verdict  with  502.  damages;  leave  was» 
however,  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Channell,  Serjt.  now  moved  accordingly ;  but  he  admitted  the 
authorities  were  against  him.  He  referred  to  Com.  Dig.  tit.  Action 
upon  the  case  for  defamation  (D.  29),  and  Carslake  v.  Mapledoram  (2). 

TiNDAL,  Ch.  J. : 

This  case  falls  within  the  principle  of  the  old  authorities. 

Per  Curiam  : 

Rule  refused. 

(1)  Ab  to  the  effect  of  the  death,  see  Ftlttr  v.  Bealcy  1  Salk.  11 ;  Baker  v. 

Biggin's  case,  Noy,  Eep.   18 ;   8,    (\  Boiton,  10  R.  E.  734  (I  Camp.  493). 

2  EolL  Abr.  657,    pi.   21 ;   lb.  568,  (2)  2  T.  B.  473. 
pi.  2,  3;   Anon,  cited  1  Keble,  847; 
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BOODLE  V.  CAMBELL  (l).  na. 

(7  Man.  &  G.  386—397  ;  S.  C.  2  Dowl.  &  L.  66 ;  8  Scott,  N.  B.  104 ;  13  L.  J.         ^^' 

0.  P.  142;8Jur.47d.)  [  g.g  ] 

To  a  declaration  in  debt  by  A.  against  B.  for  191/.  5«.  due  for  2^  years' 
rent  under  a  demise,  by  indenture,  B.  pleaded  as  to  40/.  10«.,  parcel,  &c,, 
that,  before  the  making  of  the  indenture,  A.  conveyed  parcel  of  the  demised 
premises  to  C,  in  fee,  who  devised  the  same  to  D.,  his  wife,  and  E.  and 
their  heira;  that,  after  the  commencement  of  the  suit,  D.  and  E.  **gave 
notice  to  B.  of  their  title,  and  required  him  to  pay  them  such  portion  of  the 
rent,  not  paid  over  to  the  plaintiff  at  the  time  of  the  giving  of  the  said 
notice,  as  might,  on  a  just  apportionment,  be  found  to  be  the  just 
proportional  part  thereof  in  respect  of  the  said  parcel  of  the  demised 
premises ;  and  D.  and  E.  then  gave  notice  to,  and  threatened  B.,  that  if  he 
should  neglect  or  refuse  forthwith  to  pay  over  such  proportional  part  to  D. 
and  E.,  they  would  immediately  eject  and  expel  him  from  the  said  parcel ; 
that  the  said  sum  of  40/.  lOs.  was  the  sum  which,  upon  a  just  apportion- 
ment of  the  said  rent,  would  be,  and  was,  the  proportional  part  of  the  rent 
in  respect  of  the  said  parcel,  and  was  at  the  time  of  the  notice  unpaid  to  A. ; 
that  the  rent  sued  for,  accrued  and  became  due  after  the  death  of  C. ;  that, 
if  B.  had  not  paid  the  40/.  10«.  to  D.  and  E.,  they  would  have  proceeded  to 
eject  and  expel  the  defendant  from  the  said  parcel  of  the  demised  premises, 
wherefore  P.,  after  the  commencement  of  the  suit,  necessarily  and  unavoid- 
ably paid  them  that  sum  ;  and  that  A.  never  had  any  thing  in  the  said  parcel 
of  the  demised  premises,  except  as  appeared  in  that  plea :  Held,  that  this  was 
neither  a  good  plea  of  eviction,  the  notice  being  subsequent  to  the  rent  becom- 
ing due ;  nor  a  good  plea  of  payment,  inasmuch  as  the  alleged  payment  was 
not  in  satisfaction  of  any  charge  upon  the  land  or  of  any  debt  due  from  A. 

Debt,  for  191Z.  6«.  due  upon  a  covenant. 

[The  declaration  stated  that  by  indenture  of  the  27th  of  July, 
1840,  the  plaintiff  demised  unto  the  defendant  certain  lands  and 
tenements,  from  the  25th  of  March  then  last  past,  for  the  term  of 
ten  years  thence  next  ensuing,  at  a  yearly  rent  of  762.  10«.,  payable 
half-yearly,  on  the  29th  of  September  and  the  25th  of  March  in 
every  year,  and  the  defendant  covenanted  to  pay  the  said  rent  on 
the  appointed  days.  The  declaration  then  averred  that  by  virtue 
of  this  demise  the  defendant  entered  upon  the  demised  premises, 
and  was  possessed  thereof  for  the  term  granted:  and  alleged  as 
breach  that  on  the  29th  September,  1842,  2|  years'  rent,  amounting 
to  191Z.  58.,  was  in  arrear  and  unpaid.] 

Third  plea,  as  to  the  sum  of  401.  10«.,  parcel  of,  &c.,  that,  before  [  S87  J 
and  at  the  time  of  the  making  of  the  indenture  of  lease  next  there- 
inafter mentioned,  the  plaintiff  was  seised,  in  her  demesne  as  of 
fee,  of  and  in  parcel  of  the  demised  premises,  to  wit,  one  full  and 
undivided  moiety  of  and  in  certain  closes  parcel  of  the  said  demised 
premises  called,  &c. ;  and  the  plaintiff  being  so  seised,  afterwards, 

(1)  Beferred  to  by  Fby,  L.  J.  in  Underkay  v.  Read  (18b7)  20  Q,  B.  D.  209,  220  ; 
S.  a.  57  L.  J.  Q.  B.  129. 

B.B. -- VOT..  LXVI.  46 
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BoooLE .     and  before  the  making  of  the  indenture  in  the  declaration  men- 
Cambbll.     tioned,  to  wit,  on  the  Slst  of  December,  1888,  by  a  certain  inden- 
ture of  bargain  and  Bale,  then  made  between  the  plaintiff  and 
Edward  Boodle,  the  plaintiff,  in  consideration  of  5«.,  then  there- 
fore paid  by  Boodle  to  the  plaintiff,  did  bargain  and  sell  the  said 
parcel  of  the  said  demised  premises  to  Boodle,  habendum  to  Boodle, 
his  executors,  &c.,  from,  &c.  for  the  term  of  one  whole  year,  See. 
pi'out  patet;   by  virtue  of  which  indenture,  and  by  force  of  the 
statute,  &c..  Boodle  then  became  possessed  of  the  said  parcel  for 
the  said  term  so  to  him  therein  granted  :    And  the  plaintiff  being 
so  interested,  and  Boodle  being  so  possessed  as  aforesaid,  after- 
wards, and  before  the  making  of  the  indenture  in  the  declaration 
mentioned,  to  wit,  on  the  Ist  of  January,  1839,  by  a  certain  inden- 
ture of  release  then  made  between  the  plaintiff  of  the  first  part, 
[  *388  ]      Boodle  ^of  the  second  part,  and  Bichard  Parry  Jones  of  the  third 
part,  the  plaintiff  released  the  said  parcel  to  Boodle,  habendum 
unto  Boodle  and  his  heirs  for  ever,  to  such  uses  as  Boodle  should 
in  the  manner  therein  mentioned  appoint ;  and,  in  default  of  such 
appointment,  to  the  use  of  Boodle  and  his  assigns  for  his  life,  sans 
waste ;  and,  from  the  determination  of  that  estate  in  his  lifetime, 
to  the  use  of  Jones,  his  executors  and  administrators,  during  the 
life  of  Boodle,  in  trust  for  Boodle  and  his  assigns  during  his  life ; 
and,  from  the  determination  of  the  estate  so  limited  to  Jones,  his 
executors  and  administrators,  to  the  use  of  Boodle,  his  heirs  and 
assigns    for  ever :   and  by  the  last-mentioned  indenture  Boodle 
declared  that  any  wife  of  his  who  should  become  his  widow,  and 
who,  but  for  such  declaration,  would  or  might  notwithstanding  the 
uses  and  limitations  thereinbefore  contained,  be  entitled  to  dower 
out  of  the  hereditaments  thereby  released,  should  not  have  or  be 
entitled  to  dower,  or  any  right,  title,  or  interest  to  the  same  or  any 
part  thereof ;  and  thereupon  Boodle  then  became  seised,  in  manner 
aforesaid,  of  the  said  parcel.    And  Boodle,  being  so  seised,  after- 
wards, to  wit,  on  the  16th  of  February,  1841,  duly  made  and 
published  his  last  will  and  testament  in  writing,  bearing,  «&c.,  and 
signed  by  him  Boodle,  and  attested  and  subscribed  in  the  presence 
of  Boodle  by  two  credible  witnesses ;  and  thereby,  amongst  other 
things,  devised  the  said  parcel  of  the  demised  premises  to  his  wife 
Ann  Boodle  and  John  Pickstock,  habendum  unto  and  to  the  use  of 
Ann  Boodle  and  John  Pickstock,  their  heirs  and  assigns :  E.  Boodle, 
afterwards,  to  wit,  on,  &c.  died  so  seised,  without  having  made 
any  appointment,  and  without  having  altered  or  revoked  his  said 
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will;  whereupon  and  whereby  Ann  Boodle  and  John  Pickstock  boodlb 
then  became  and  thence  had  been  and  still  were  seised  of  the  said  caubell. 
parcel  of  the*  demised  premises,  as  of  fee :  That  the  plaintiff,  at  the  [  *d3»  ] 
time  of  *the  making  of  the  indenture  of  release,  and  thence  unto 
and  at  the  time  of  the  making  of  the  indenture  in  the  declaration 
mentioned,  was  in  possession  of  the  said  parcel  of  the  demised 
premises :  That,  after  the  commencement  of  the  suit,  and  before 
that  day,  to  wit,  on  the  9th  of  January,  1843,  Ann  Boodle  and 
Pickstock  gave  notice  to  the  defendant  of  the  premises  in  the  plea 
mentioned,  and  then  required  the  defendant  to  pay  to  them  such 
portion  of  the  said  rent  reserved  by  the  indenture  in  the  declara- 
tion mentioned  not  paid  over  to  the  plaintiff  at  the  time  of  the 
giving  of  the  said  notice,  as  might,  on  a  just  apportionment  of  the 
said  rent  be  found  to  be  the  just  proportional  part  thereof  in  respect 
of  the  said  parcel  of  the  demised  premises ;  and  Ann  Boodle  and 
J.  Pickstock,  then  gave  notice  to  the  defendant  and  threatened  the 
defendant,  that,  if  he  should  neglect  or  refuse  forthwith  to  pay 
over  to  Ann  Boodle  and  J.  Pickstock  such  proportional  part  of  such 
rent,  they  would  immediately  proceed  to  eject  and  expel  the 
defendant  from  the  said  parcel  of  the  demised  premises,  and  should 
duly  put  the  law  in  force  against  the  defendant  as  they  might  be 
advised  :  That,  at  the  respective  times  when  the  said  parcel  of  the 
said  debt  became  due  as  in  the  declaration  mentioned,  and  when 
the  said  notice  was  given,  the  said  sum  of  40Z.  lOs.  was  and  yet  is  the 
sum  which,  upon  a  just  apportionment  of  the  rent  reserved  by  the 
indenture  in  the  declaration  mentioned,  would  be,  and  was,  the 
just  proportional  part  of  the  said  rent  in  respect  of  the  said  parcel 
of  the  demised  premises ;  and  that,  at  the  time  of  the  giving  of  the 
said  notice,  the  said  sum  of  40Z.  108.  was  wholly  unpaid  to  the 
plaintiff:  That  the  rent  whereof  the  said  sum  of  40Z.  10^.  was  parcel 
as  aforesaid,  accrued  and  became  due  to  the  plaintiff  under  and  by 
virtue  of  the  indenture  in  the  declaration  mentioned,  after  the 
death  of  E.  Boodle,  to  wit,  for  the  period  which  elapsed  between 
the  29th  of  September,  *1841,  and  the  said  29th  of  September,  [  *390  ] 
1842:  That,  if  the  defendant  had  not  paid  to  Ann  Boodle  and 
J.  Pickstock  the  said  sum  of  40Z.  10«.,  Ann  Boodle  and  J.  Pickstock 
would  have  proceeded  to  eject  and  expel  the  defendant  from  the 
said  parcel  of  the  demised  premises,  and  to  put  the  law  in  force 
against  him,  pursuant  to  the  said  notice :  Wherefore  the  defendant, 
afterwards,  and  after  the  commencement  of  the  suit,  and  before 
that  day,  to  wit,  on,  &c.,  did  necessarily  and  unavoidably  pay  to 
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BoonLB      Ann  Boodle  and  J.  Piokstock  the  said  sum  of  401.  10b.  ;  as  he 

Cambbll.     lawfully  might,  for  the  cause  aforesaid :   And  that  the  plaintiff 

never  had  any  thing  in  the  said  parcel  of  the  demised  premises 

except  as  appeared  in  that  plea.     Verification.    Profert  was  made 

in  the  plea  of  the  indenture  of  the  81st  of  December,  1838. 

Special  demurrer  to  this  plea,  assigning  for  causes — ^that  it 
altogether  denied  the  title  of  the  plaintiff,  and,  in  fact,  amounted 
to  a  special  plea  of  nil  habuit  in  tenementis  as  to  parcel  of  the 
premises,  which  the  defendant  was  estopped  from  pleading  (i)— 
that  it  contravened  the  rule  of  law  that  a  tenant  shall  not  dispute 
his  landlord's  title,  and  the  rule  of  law  that  a  man  shall  not 
contradict  his  own  indenture,  &c.     Joinder. 

Channell,  Serjt.  (with  whom  was  WilUs),  in  support  of  the 
demurrer : 

This  plea,  which  is  in  bar  only  of  the  further  maintenance  of  the 
action,  is  clearly  bad  in  substance.  It  is  not  a  plea  showing  an 
assignment  by  the  lessor  of  part  of  the  premises,  but  on  being 
examined  will  be  found  to  be  an  informal  plea  of  eviction ;  and,  if 
BO,  it  is  defective  for  not  showing  that  the  alleged  eviction  took 
place  before  the  rent  became  due :  Com.  Dig.  Pleader  (2  W.  50). 
[  *39i  ]  An  attempt  will  be  made  to  liken  *this  case  to  that  of  a  payment 
to  a  party  having  title  paramount ;  but,  although  there  are  cases 
which,  at  first  sight,  appear  to  resemble  the  present,  on  examina- 
tion, they  will  be  found  to  be  distinguishable.  *  *  Here,  there 
was  no  charge  upon  the  land,  nor  is  there  a  payment  of  any  debt 
due  from  the  plaintiff.  [He  referred  to  Sapsford  v.  Fletcher  (2), 
Taylor  v.  Zamira  (3),  and  Pope  v.  Biggs  (4).] 

Tdlfourdy  Serjt.  (with  whom  was  E.  V.  Williams),  contra  : 

This  is  neither  a  plea  of  nil  habuit  in  tenementis,  nor  a  plea  of 
eviction :  it  is  a  special  plea  of  payment.  [He  referred  to  Pope  v. 
Biggs  (4),  Johnson  v.  Jones  (5),  Sapsford  v.  Fletcher  (2),  and  Taylor 
V.  Zamira  (8).] 

[  S9S  ]  Clmnnell,  Serjt.  in  reply.     *     *     * 

(1)  Vide  4  Nev.   &    M.   29.      The  (3)  16  R  R.  668  (6  Taunt.  524). 
estoppel  by  the  indenture  appearing  (4)  32  E.  E.  66d  (9  B.  &  C.  245;  4 
on  the  record,  the  plaintiff  might  avail  Man.  &  Ey.  193).      As  to  the  grounds 
himself  of    it    on   demurrer  without  of  the    decbion  in  that   case,  see  4 
replying  the  estoppel :   1  Wms.  iSaund.  Man.  &  Ey.  193  (»). 

325  (note  4).  (5)  48  E.  E.  714  (9  Ad.  &  El.  809; 

(2)  4  T.  E.  511.  Stated  32  E.  E.  671.      1  P.  &  D.  651). 
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TiNDAL,  Ch.  J. :  Boodle 

It  appears  to  me  that  this  plea  cannot  be  supported.  It  must  be  Cambkll. 
considered  either  as  a  plea  of  eviction  and  expulsion,  or  as  a  plea  ^  ^^^  ^ 
of  payment  of  a  portion  of  the  rent  by  compulsion  to  some  one 
authorised  to  receive  it,  by  reason  of  having  a  charge  upon  the 
land.  If  it  is  to  be  looked  upon  as  a  plea  of  eviction,  the  defen- 
dant was  bound  to  show  that  the  eviction  took  place  before  the  rent 
became  due.  So  far  from  that  being  so,  the  fact  is  otherwise,  for 
the  alleged  eviction  does  not  appear  to  have  taken  place  until  after 
action  brought.  The  plea,  therefore,  as  a  plea  of  eviction,  affords 
no  answer  to  the  plaintiff's  claim.  Is  it  then  a  plea  in  the  nature 
of  a  plea  of  payment  to  a  special  agent  of  the  landlord  ?  The  cases 
that  have  been  cited  are  distinguishable.  In  Sapsford  v.  Fletcher  (i), 
there  was  a  claim  for  ground-rent ;  and  the  tenant  was  liable 
to  a  distress  unless  he  paid  it.  Having  paid  the  ground-rent  in 
order  to  relieve  himself  from  that  pressure,  it  was  held  that  he 
might  treat  such  payment,  as  a  payment  to  his  immediate  landlord. 
So,  *in  Pope  v.  Biggs  (2),  where  the  premises  had  been  mortgaged,  [  **»»  j 
and  the  tenant  received  notice  from  the  mortgagee,  who  demanded 
the  rent,  and  received  it  in  satisfaction  of  interest  due  upon  the 
mortgage  ;  it  was  held  that  this  was  a  good  payment.  There,  the 
principal,  at  least,  was  a  charge  upon  the  land ;  and  it  might  be 
considered,  that  the  mortgagor  had  appointed  the  mortgagee  his 
agent  to  receive  the  rent  if  he  thought  fit  to  demand  it  (8).  Here,  the 
plea  alleges  that  the  plaintiff,  before  making  the  lease  to  the  defen- 
dant, conveyed  part  of  the  property  in  respect  of  which  the  rent  is 
claimed,  to  one  Edward  Boodle,  whose  devisees,  after  the  com- 
mencement of  the  action,  set  up  a  claim  to  a  proportional  part  of 
the  rent.  On  what  ground  is  it  that  the  sum  of  402.  10a.,  rather 
than  any  other  sum,  has  been  fixed  upon  as  the  proportional  part 
of  the  rent  to  which  these  devisees  are  entitled  ?  What  power  is 
there  to  apportion  the  rent?  Where  a  party,  having  granted  a 
lease  of  premises,  afterwards  parts  with  a  portion  of  them,  the 
tenancy  is  still  subsisting ;  and  the  law  steps  in  to  apportion  the 
rent  between  the  parties  entitled  (4).  But  the  doctrine  of  appor- 
tionment does  not  apply  here.  The  defendant  is  not  tenant  of  part 
of  the  premises  to  the  devisees  of  E.  Boodle.    Those  parties  are 

(1)  4  T.  R  511.  less  plausible  grounds  ;  vide  4  Man.  & 

(2)  32  E.  B.  66u  (9  B.  &  C.  245  ;  4      Ey.  193  (a). 

Man.  &  By.  193).  (4)   Vide  Co.  Litt.  148  a;  Boherts  v. 

(3)  But  the  judgment  in    Pope  v.      Snelf,  1  Man.  &  Or,  old,  589. 
JJiygs,  appears  to  have  proceeded  upon 


726  1844.     C.  P.     7  MAN.  &  G.  395—897.  [r.b. 

Boodle  not  before  the  Court ;  and  the  jury  could  not  apportion  the  rent. 
Cambell.  Ii3  so  doing  they  would  be  taking  upon  themselves  to  make  a 
division,  when  one  of  the  parties  would  not  be  bound  by,  and  might 
not  be  satisfied  with,  the  apportionment.  There  is  this  further 
difficulty ;  it  does  not  appear  that  this  sum  of  40Z.  10s.  is  any 
[  •396  ]  charge  upon  the  land  at  all.  The  devisees  might  *choose  to  have 
the  land  back  again,  and  the  defendant  is  not  paying  a  sum  for 
which  the  plaintiff  is  liable.  It  seems  to  me,  therefore,  that  on 
neither  ground  is  this  plea  an  answer  to  the  action,  not  being  80 
either  as  a  plea  of  eviction  or  as  a  plea  of  payment,  and  that  the 
plaintiff  is  entitled  to  judgment. 

GOLTMAN,  J. : 

I  also  am  of  opinion  that  this  plea  is  bad,  on  the  grounds  stated 
by  the  Lord  Chief  Justice.  If  it  is  to  be  treated  as  a  plea  of 
eviction,  it  alleges  an  eviction  subsequent  to  the  time  of  the  rent 
becoming  due,  and  is  insufficient  on  that  ground.  Neither  do  1 
think  that  it  can  be  considered  as  a  plea  of  payment.  If  it  is  to  be 
so  treated,  it  must  be  the  payment  of  a  debt  due  from  the  plaintiff; 
but  it  does  not  appear  that  there  was  any  debt  due  from  the  plaintiff 
to  Ann  Boodle  and  John  Pickstock.  It  may  be  that  they  might 
have  some  remedy  against  him  for  their  share  of  the  mesne  profits : 
but  by  the  conveyance  to  them  by  the  plaintiff  of  part  of  the 
premises,  no  debt  has  been  constituted  between  them. 

Erskine,  J. : 

I  am  of  the  same  opinion.  This  plea  cannot  be  held  bad  on  the 
ground  that  it  amounts  to  a  plea  of  nil  habuit  in  tenementis,  for  the 
reasons  given  in  Sapsfoi'd  v.  Fletcher  (i)  and  Pope  v.  Biggs  (2). 
But  it  cannot  be  treated  as  a  plea  of  payment,  there  being  no  debt 
due  from  the  plaintiff  to  Ann  Boodle  and  John  Pickstock,  nor  any 
charge  on  the  land,  so  as  to  fall  within  Johnson  v.  Jones  (3).  As  a 
plea  of  eviction,  it  is  bad,  as  already  observed,  for  not  showing  an 
eviction  before  the  rent  became  due. 

[  897  ]       Cresswell,  J. : 

In  Johnson  v.  Jones  (8),  Littlbdale,  J.  held  the  plea  to  be  good ; 

not  as  a  plea  of  nil  habuit  in  tenementis,  nor  as  a  plea  of  eviction, 

but  because  it  showed  that  the  lease  was  made  subject  to  a  prior 

(1)  And  see  T.  41  Edw.  IH.,  Fitz.  (2)  32  B.  E.  665  (9  B.  &  C.  245). 

Abr.  tit.  Accompt,  pi.  33;  P.  N.  B.  (3)  48  E.  R  714  (9  Ad.  &  El.  809; 

116,  Q.  D. ;   1  Vin.  Abr.  161,  pi.  8,  9.         1  P.  &  D.  651). 
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charge,  viz.  a  mortgage,  which  the  tenant  was  compelled  to  pay.  Boodlb 
I  agree  that  the  present  plea  is  not  a  plea  of  nil  habuit  in  tenementis.  Cambbll. 
It  is  either  a  plea  of  eviction,  bad  because  it  alleges  an  eviction 
subsequent  to  the  rent  becoming  due  ;  or  a  plea  of  payment,  bad 
because  it  shows  neither  a  payment  to  the  plaintiff  nor  a  payment 
made  by  his  authority.  Neither  does  it  set  up  a  payment  of  a  debt 
due  from  the  plaintiff,  or  of  a  charge  upon  the  land,  so  as  to  bring 
the  case  within  any  of  the  cases  cited. 

Judgment  for  the  plaintiff. 


REYNOLDS  v.   BARFORD  (I).  is^*- 

^   ^  l/ay  25. 

(7  Man.  &  G.  449—456 ;  S.  0.  2  Dowl.  &  L.  327 ;  8  Scott,  N.  E.  233 ;   13  L.  J.  

0.  P.  117;  8Jur.961.)  [449] 

In  a  sheriff's  return  to  a  writ  of  ^.  fa.  a  reasonable  degree  of  certainty 
is  sufficient.  Under  the  8  Ann.  c.  14,  s.  1,  the  landlord  is  entitled  as  against 
the  execution  creditor,  only  to  rent  due  at  the  time  of  the  seizure.  But  if 
the  sheriff  returns  that  he  has  paid  so  much  "for  rent  due  for  the  premises," 
the  Court  wiU  intend  that  the  payment  was  for  rent  due  at  the  time  of  the 
seizure. 

Where  the  sheriff  returns  that  he  has  retained  a  sum  for  possession - 
money,  it  is  no  ground  for  quashing  the  return,  that  the  plaintiff  is  charged 
with  more  possession-money  than  the  amount  payable  by  him  for  keeping 
possession. 

On  the  1st  of  Febraary,  1844,  certain  goods  of  the  defendant 
were  taken  in  execution  ander  a  fi.  fa.  On  the  4th,  Mary  Clark 
caused  the  officer  in  possession  to  be  served  with  a  notice  of  claim. 
On  the  8th,  the  defendant  obtained,  under  the  Interpleader  Act,  a 
Judge's  order — that  the  sheriff  be  discharged ;  that  the  goods  seized 
under  the  fieri  facias  herein  be  sold,  and  the  produce  thereof  be 
paid  into  Courts  deducting  expenses,  unless  within  a  week,  the 
claimant  shall  give  security  to  the  satisfaction  of  the  Master  to  the 
amount  of  the  levy — the  claimant  in  the  first  instance  to  pay 
possession-money  from  this  day  till  the  goods  are  sold,  or  security 
be  given,  but  ultimately  by  the  losing  party  ;  that  an  issue  be  tried 
at  the  next  Assizes  for  Surrey,  in  which  the  claimant  shall  be 
plaintiff,  and  the  execution  creditor  defendant ;  the  question  to  be 
whether  the  goods  seized  were,  at  the  time  of  the  seizure,  the  goods 
of  the  claimant :  all  other  questions  reserved. 

On  the  16th  the  defendant  was  served  with  notice  from  the 
landlord  of  a  claim  of  112. 5«.  for  a  quarter's  rent,  due  at  Christmas. 

(1)  Followed,  Inre  Benn  Davi$,  Ex  parte  The  Pollen  Trueteee  (1885)  55  L.  J. 
Q.  B.  217,  54  L,  T.  304. 
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Betkolds     On  the  18th  of  April,  Mary  Clark  having  omitted  to  give  the  securitv 
Babfobd.     required,  an  order  was  made   discharging  the  former  order  (i), 
[  *450  ]      barring  *the  claim  of  Mary  Clark,  and  directing  the  proceeds  of  the 
sale  to  be  paid  to  the  execution  creditor. 
On  the  20th  of  April,  the  -sheriff  made  the  following  return : 

"  Surrey.  By  virtue  of  the  annexed  writ  to  me  directed,  I  have 
caused  to  be  made  of  the  goods  and  chattels  of  John  Barford  therein 
named,  22Z.  2«.,  out  of  which  I  have  paid  112.  5<.,  for  rent  due  for 
the  premises  whereon  the  said  goods  and  chattels  were  taken  in 
execution  ;  and  I  have  retained  6Z.  12«.  for  levying  the  said  eieca- 
tion,  keeping  possession  of  the  said  goods  and  chattels,  and  selling 
the  same  by  public  auction,  and  for  poundage ;  and  the  residue 
thereof,  being  41.  bs.  I  have  ready  to  pay  to  Frederick  Reynolds  in  the 
said  writ  named  as  therein  I  am  commanded :  and  I  further  certify 
that  the  said  John  Barford  hath  not  any  other  goods  or  chattels 
in  my  bailiwick  whereof  I  can  cause  to  be  made  the  residue  of 
the  debt  and  damages  therein  mentioned,  or  any  part  thereof.*' 

Channellf  Serjt.,  on  behalf  of  the  plaintiff  having  obtained  a 
rule  nisi^  to  quash  the  return, 

May  25.  Byles,  Serjt.  now  showed  cause  : 

The  dates  in  this  case  are  material.  If  the  order  stands  in  all 
its  parts,  the  sheriff  is  discharged.  The  main  ground  of  objection 
to  this  return  is  understood  to  be  that  the  rent  was  not  due  at  the 
time  of  the  seizure^ 

(Channelly  Serjt. :  Though  the  rent  was  not  due  in  fact,  the 
objection  is  that  the  return  does  not  state  when  the  rent  became 
due.  The  plaintiff  also  objects  that  the  sheriff  had  no  power  under 
the  Interpleader  Act  to  charge  the  plaintiff  with  the  expense  of 
keeping  possession.) 

The  rent  did  not  accrue  whilst  the  sheriff  was  in  possession.  There 
is  a  complete  answer  to  the  objection  upon  the  affidavits.  But  it  is 
[  nsi  ]  contended  that  the  return  is  insufficient  per  se.  The  sheriff  *make8 
his  return  according  to  the  information  communicated  to  him  by 
the  notice. 

(Cresswbll,  J. :  Must  not  you  pledge  yourself  to  the  truth  of 
your  return  ?) 

<1)  The  sheriff  being  discharged  by  before  the  Court,  the  first  order  could 
the  first  order,  und  being  uo  longer      not  be  discharged  as  to  him. 
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The  notice  is  dated  February  15th,  and  states  the  rent  to  be  "  now     Bbtnglds 
due  and  owing,"  which  means  that  there  was  an  arrear  of  rent,     babpord. 
Looking  at  this  written  document  the  ground  of  the  application 
fails. 

(TiNDAL,  Gh.  J. :  Ton  do  not  say  that  the  rent  was  due  at  the 
time  of  the  seizure.) 

If  the  return  is  good  in  form,  it  is  true  in  fact.  The  plaintiff  was 
not  entitled  to  rule  the  sheriff  to  return  the  writ.  The  sheriff  was 
discharged  by  the  first  order :  under  which  order  he  sold. 

(Crbsswell,  J. :  But  you  have  made  a  return.) 
We  were  not  bound  to  make  it. 

(Cbbsswbll,  J. :  Then  it  may  be  quashed.) 
The  return  does  the  plaintiff  no  harm. 

(Cbbsswbll,  J. :  And  it  does  you  no  good.) 

After  the  order  the  sheriff  ceases  to  act  as  sheriff  and  acts  merely 
as  stakeholder. 

(CoLTMAN,  J. :  There  must  be  some  mode  of  ascertaining  what 
the  expense  is.) 

After  the  order  the  plaintiff  was  precluded,  not  only  from  ruling 
the  sheriff  to  return  the  writ,  but  also  from  taking  any  exception 
to  the  return  when  made.  The  sheriff  has  no  interest  in  the  matter 
in  dispute. 

(TiNDAL,  Ch.  J. :  Does  not  the  second  order,  by  discharging  the 
first,  set  the  matter  at  large  ?) 

It  is  submitted  that  it  does  not.  The  first  order  is  not  discharged 
so  far  as  that  order  discharges  the  sheriff.  He  was  no  party  to  the 
second  order,  and  could  not  be  deprived  by  it,  of  any  benefit  which 
he  had  obtained  under  the  first.  It  may  be  admitted  that  the  rent 
must  be  due  at  the  time  of  the  seizure ;  but  this  return  may  receive 
the  same  construction  as  the  Act  itself,  in  which  the  language  is 
equally  general,  the  words  of  the  fourth  section  being  ''  that  no 
goods,  &;c.,  lying,  &c.  shall  be  liable  to  be  taken  by  virtue  of  any 
execution,  unless  the  party  at  whose  suit  the  said  execution  is  sued 
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Bbynoldb     out,  shall,  before  the  removal  *of  snch  goods  from  off  the  said 

Barford.     premises  by  virtue  of  such  execution,  pay  to  the  landlord  of  the 

*  [  *4o2  ]       said  premises,  or  his  bailiff,  all  such  sums  or  sums  of  money  as  are 

or  shall  be  due  for  rent  for  the  said  premises  at  the  time  of  the 

taking  such  goods  or  chattels  by  virtue  of  such  execution. 

(Crbsswbll,  J. :  There  are  several  returns  under  this  statute 
in  Tidd(i).) 

If  the  present  return  is  held  good,  all  the  forms  found  in  Tidd  will 
be  right.  Hepworth  v.  Sanderson  (2)  shows,  that  no  action  would 
lie  upon  this  return,  and  that  the  Court  would  allow  it  to  be  taken 
off  the  file  if  necessary. 

Channel!,  Serjt.  (with  whom  was  Leech),  in  support  of  the  role : 

The  sheriff  has  no  right  to  charge  the  plaintiff  with  possession- 
money. 

(CoLTMAN,  J. :  How  does  it  appear  upon  this  return  that  be  is  so 
charged  ?) 

It  certainly  does  not  appear  how  the  charge  for  possession  is 
constituted. 

(GoLTMAN,  J. :  Have  we  any  thing  to  do  with  the  truth  of  the 
return  ?) 

If  an  action  is  brought  for  a  false  return,  the  sheriff  must  prove 
that  the  rent  was  due  at  the  time  of  his  entry.  The  sheriff  might, 
at  the  trial,  say  that  such  was  not  the  cleaning  of  the  statement 
in  the  return. 

(TiNDAL,  Gh.  J. :  The  sheriff  could  not  stand  upon  the  ground  of 
affixing  to  the  language  of  his  return  a  meaning  which  would  show 
that  he  had  returned  matter  which  he  was  not  authorized  to  return. 

CoLTMAN,  J. :  If  the  sheriff  returned  that  he  had  levied  202.,  and 
had  paid  away  152.  in  a  manner  not  justifiable,  would  he  not 
remain  liable?) 

If  it  be  clear  that  the  sheriff  cannot  make  the  deduction,  the  Coort 
will,  it  is  conceived,  quash  this  return. 

(1)  Tidd'8  Appendix,  8th  ed.  371.  (2)  8  Biiig.  19 ;  1  Moo,  &  Sc  64. 
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(Gbesswell,  J. :  Would  not  the  execution  creditor  in  that  case     Bbtnoldb 
apply  for  a  rule  calling  upon  the  sheriff  to  pay  over  the  money     babp'obd. 
levied,  without  making  such  deduction  ?     It  *may  be  that  here  the      t  •^sa  ] 
sheriff  has  not  paid  over  enough  ;  should  you  not  have  applied  to 
the  Court  for  a  rule  calling  upon  the  sheriff  to  pay  over  to  you  the 
money  levied  ?    Suppose  the  sheriff  had  returned  that  he  had  paid 
rent  which  accrued  due  after  the  seizure  in  execution,  could  we 
quash  the  return?) 

In  Rex  V.  The  Sheiiff  of  Middlesex  (i),  the  sheriff  returned  that 
he  did,  on,  &c.  arrest  and  take  the  body  of  the  defendant,  and 
detain  him  until  afterwards  he  rescued  himself  out  of  the  sheriff's 
custody,  and  that  afterwards,  and  before  the  return  of  the  principal, 
he  was  not  found  in  the  sheriff's  bailiwick.  This  return  was 
quashed  on  the  ground  that  it  did  not  state  that  the  arrest  had 
taken  place  within  the  county.  (He  was  then  directed  by  the 
CouBT  to  go  to  the  second  point.) 

At  common  law,  the  Court  would  not  quash  the  sheriff's  return, 
because  it  appeared  that  the  sheriff  had  improperly  kept  possession. 
But  the  case  is  different  when  the  sheriff  applies  for  relief  under 
the  Interpleader  Act,  and  obtains  that  relief  on  the  terms  of  not 
charging  any  further  expense  of  keeping  possession.  The  Court, 
in  the  exercise  of  its  equitable  jurisdiction  over  its  own  officers, 
may  quash  a  return  made  under  the  statute  in  which  such  a  charge 
is  improperly  inserted. 

(TiKDAL,  Gh.  J. :  Upon  an  application  to  quash  for  insufficiency, 
we  must  look  at  the  face  of  the  return.  I  do  not  see  how  we  can 
take  notice  of  what  does  not  appear  on  the  return  itself.) 

If  the  return  cannot  be  quashed  for  insufficiency,  the  Court  may 
set  it  aside,  as  being  made  in  fraud  of  the  sheriff's  own  agreement. 


TiNDAL,  Ch.  J. : 
We  wish  to  look  at  the  old  returns  in  Dalton. 


Cur,  adv.  vvXU 


TiNDAL,  Ch.  J.  now  delivered  the  opinion  of  the  Coubt  :  [  454  ] 

This  was  a  rule  to  show  cause  why  the  sheriff's  return  to  a  writ 
ol  fieri  facias  should  not  be  quashed.  The  return  was  as  follows  : 
His  Lordship  then  read  the  return  as  above  set  out  (2). 

(1)  1  B.  &  Aid.  190.  (2)  Vide  aupra. 
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Reynolds        The  principal  objection  arged  against  the  return  was,  that  it  did 
Barford.     ^ot  show  distinctly  that  the  rent  paid  to  the  landlord,  was  due  at 
the  time  when  the  sheriff  made  the  seizure,  but  was  consistent  with 
the  rent  being  due  only  at  the  time  of  the  return :    and  it  wag 
argued  that  no  intendment  could  be  made  to  support  the  sheriff's 
return.     No  authority,  however,  was  cited  to  show  that  a  rule  of 
such  extreme  rigour  has  ever  been  applied  to  sheriffs'  returns  :  on 
the  contrary,  cases  are  not  wanting  to  show,  that  in  making  retarns 
to  writs,  a  reasonable  degree  of  certainty  is  sufficient,  and  at  least 
not  such  precise  certainty  required  as   in   pleading  as  was  said 
by   the  Court  in   The   City  of  London's  case  (i).      Thus,  in  a 
case  where  the  King  sued  a  writ  founded  on  the  Statute  of  Pro- 
visors  (27  Edw.  III.  stat.  1,  c.  1),  which  requires  that  the  defen- 
I  'los  ]      dant  should  be  warned  two  months  before  *the  return,  and  the 
sheriS  reixxmed  prcemunire  feci,  &c.  quod  esset  coram  jiisticiariiiAc. 
ad  idem  (which  is  evidently  a  misprint  for  dieni  (2) ),  in  breve  ecu- 
tentunif  ad  faciendum  quod  istud  breve  requirit :  it  was  objected  (3) 
that  it  did  not  appear  that  he  had  warned  him  two  months  before 
the  return  ;  to  which  it  was  answered  (4)  that  it  should  be  intended 
to  be  as  the  writ  requires ;  and,  if  the  sheriff  has  not  done  his  office 
duly,  he  may  have  his  remedy  by  writ  of  deceit :  89  Edw.  III., 
7  Bro.  Betorne  de  Brief,  pL  66  (6).     So,  where  a  scire  facias  issned 

(1)  SOo.Bep.  128  a.   The  (second)  ob-  allegation,  and  the  uncertainty  whidi 

jection  taken  in  that  case,  was  that  the  arises  from  the  omission  to  set  out  in 

return  was  byway  of  recital  and  not  of  any  manner,  either  by  way  of  redt&I 

direct  affirmation.  To  which  the  Court  or  by  way  of  positive  allegation,  that, 

answered:  *' This  is  not  upon  a  demurrer  without  the  existence  of  which,  the 

in  law,  but  upon  a  return  upon  a  writ  return  would  be  altogether  nogatoij, 

of  privilege,  upon  which  no  issue  can  is  not  very  strong, 
be  taken  or  demurrer  joined,  nor  upon  (2)  This   misprint   occurs  in  both 

our  award  in  this  does  any  error  lie  ;  editions  of  the  Year  Books, 
and  therefore  the  return  is  only  (nietd  (3)  By  Cavendish,    Serjeant,  after- 

auter)y  but  to  certify  (asserteiner),  the  waotls  Ch.  J.  of  K.  B. 
Court  of  the  truth  of  the  matter,  in  (4)  By  Fitichdeti,  King*8  SeijeaDt, 

which  such  precise  certainty  is   not  afterwards  Justice  of  Common  Plea«. 

required  as  in  pleading.''    This  resolu-  who  said,  that  in  writs  at  common  law 

tion  in  the  Case  del  citie  de  Londres,  there  must  be  fifteen  days  between  the 

was  referred  to  in  Barnes* s  case,  2  Boll,  teste  and  the  return  of  process,  bat 

Bep.  157,  where  the  return  to  a  Iiabeas  that  in  pleading  it  was  never  alleged 

corpus  was  held  good,  notwithstanding  that  this  interval  had  elapsed, 
its  alleged  uncertainty.  (5)  Jiex  v.  The  Bishop  of  Chiche$ttr, 

Although  the  term  *' certainty"  is  P.  39  Edw.  in.  fo.  7,  Pitss.  Abr.  tit 

here  used,  it  may  be   thought  that  Betume    de    viscount,   pi.  61.    The 

the  analogy  between  the  imcertainty  principal  question  in  that  case  was, 

arising  from  the  statement  by  way  of  whether  parties  were  bound  to  take 

recital,   of   that   which    would   more  notice  of  an  Act  of  Parliament  beforv 

properly  form  the  subject  of  positive  it  had  been  proclaimed  in  the  County 
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against  a  parson,  to  have  execution  of  an  annuity,  the  sheriff  Rbtvolds 
returned  that  he  had  commanded  the  bailiff  of  the  franchise,  who  babfobd. 
had  returned  to  him  that  long  before  the  return  of  the  writ  the 
parson  had  resigned  his  benefice  to  another,  et  quod  non  habet  bona 
neque  catulla  infra,  &c.  It  was  objected  that  he  ought  to  have 
returned  quod  non  habet  bona  neque  habuit  tempore  receptionis 
breris ;  for  it  might  be  that  now  he  has  not  but  had  then :  but  it 
was  answered  that  it  shall  be  intended  by  this  return,  that,  at  the 
time  of  the  receipt  of  the  writ,  he  had  them  not :  and  afterwards 
the  Court  held  the  return  good  enough :  2  Edw.  lY.  fo.  1,  pL  1  (i). 

The  case  last  cited  has  a  striking  analogy  to  the  present.  The  [  ^^^  J 
present  return,  after  it  has  stated  a  seizure  under  the  writ,  specifies 
a  payment  of  rent  due  to  the  landlord ;  and  in  so  doing  must  be 
intended  to  refer  to  such  rent  as  is  due  to  the  landlord,  according 
to  the  rules  of  law  under  a  seizure  by  the  writ,  that  is  to  say,  rent 
due  at  the  time  of  the  seizure. 

If,  in  truth,  the  rent  was  not  due  at  the  time  of  the  seizure,  an 
action  for  a  false  return  would,  we  think,  clearly  lie  on  this  return, 
which,  as  against  the  sheriff,  would  be  understood  to  mean  that 
the  rent  was  due  at  the  time  of  the  seizure  ;  for,  he  could  never  be 
allowed  to  defend  himself  in  such  an  action  by  putting  a  construc- 
tion on  his  own  return  making  it  bad,  when  it  admits  of  another 
construction  which  will  make  it  good. 

It  was  further  objected,  that,  by  the  order  made  in  the  inter- 
pleader rule  in  this  case,  the  costs  of  keeping  possession  were 
directed  to  be  borne  by  the  claimant ;  and  that  the  return  is  bad 
because  it  claims  a  deduction  for  possession-money.  To  this  the 
answer  is,  that  the  possession-money  payable  by  the  claimant  is 
but  a  part  of  the  possession-money,  namely,  that  which  became 

Court;  and  whether  a  statute  was  good  (Ch.  J.  of  C.  P.)  said — the  sheriff's 

without  the  assent  of  the  Commons,  deputy  is  in  the  hall,  and  we  can  send 

Both  of  these  questions  were  ruled  by  to  him  to  see  if  he  will  amend  the 

Thorpb  (Ch.  J.  of  C.  P.)  in  the  affirma-  return  in  this  point.    Winslode,  clerk, 

tive;    and  judgment  was  given  that  said  to  the  justices,  Prisot  being  out  of 

the  Bishop  shoiild  be  put  out  of  the  Court  {hora  del  Place),  that  the  return 

King's  protection,  and  should  forfeit  was  made   to  the    sheriff,   ut  atipra, 

his  goods  and  chattels;  but  whether  by    the    bailiff    of     the    franchise; 

his  body  should  be  taken  or  not,  the  wherefore,  &c. 
Court  would  advise,  &c. 

(1)  This  does  not  appear  to  have         **  Dan  by,  J.:  Then  the  amercement 

been  a  final  decision;  for,  after  stating  shall  be  upon  the  bailiff, 
that  the  Court  **  held  the  return  good 

enough,"  the  report  immediately  pro-  *•  Moyle,  J. :  Well,  so  I  think  it  shall 

ceeds  as  follows :  **  Afterwards  Prisot  be  *c."    P.  2  Edw.  IV.  fo.  1,  pi.  1. 
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Betnolds       ue  subsequently  to  the  making  of  the  order ;  that  there  is  other 

Barfobd.     possession-money  which  the  sheriff  is  entitled  to  claim  against  the 

fund  ;  and  that  it  does  not  appear  that  he  has  deducted  any  other 

than  that  which  he  has  a  right  to.    If,  in  fact,  he  has  deducted 

more  than  he  was  entitled  to,  the  party  is  not  without  his  remedy. 

Rule  discharged. 
18**-  EEDMOND   V.  SMITH  a.ni>  Another. 

May  29. 

(7  Man.  &  G.  457—476;  S.  C.  2  Dowl.  &  L.  280;  8  Scott,  N,  E.  250; 

[  467  ]  13  L.  J.  C.  P.  169 ;  8  Jur.  711.) 

To  a  declaration  on  a  policy  of  assurance  on  a  ship,  the  defendant 
pleaded,  that  there  was  not  any  agreement  signed  bj  the  master,  and 
seamen,  or  any  of  them,  specifying  what  wages  each  seaman  was  to  be  paid, 
the  capacity  in  which  he  was  to  act,  or  the  nature  of  the  voyage  in  which 
the  ship  was  to  be  employed. 

Held,  bad,  on  general  demurrer  (1). 

Assumpsit,  on  a  policy  of  insurance. 

The  declaration  stated  that  the  plaintiff,  by  certain  persons 
called  or  known  by  the  name,  style,  and  firm  of  H.  and  J.  Johnston 
&  Co.,  the  plaintiff's  agents  in  that  behalf,  on  the  2nd  of  July, 
1842,  caused  to  be  made  a  certain  policy  of  assurance,  [upon  the 
ship  Brigand,  and  averred  {inter  alia)  the  loss  of  the  ship  and 
failure  of  the  defendants  to  pay  the  amount  of  the  policy]. 
[  461  ]  The  defendants  pleaded,  first,  non  assumpsit ;    *     *     sixthly,  as  to 

the  first  count,  that  the  said  policy  was  made,  and  that  the  said  loss 
of  the  said  ship  happened,  after  the  passing  of  a  certain  Act  of  Parlia- 
ment made  and  passed  in  a  Session  of  Parliament  holden  in  Ihe 
fifth  and  sixth  years  of  the  reign  of  King  William  IV.,  "  to  amend 
and  consolidate  the  laws  relating  to  merchant-seamen  of  the  United 
Kingdom,  and  for  forming  and  maintaining  a  register  of  all  the 
[  ♦462  ]  men  engaged  in  that  service  "  (2) — that  the  said  ship  *was,  at  the 
several  times  of  sailing  on  the  said  voyage,  and  of  the  loss  in  the 
declaration  mentioned,  respectively  a  British-registered  ship  of  the 
burden  of  eighty  tons  and  upwards,  and  that  the  crew  of  the  said 
ship  then  consisted  of  divers,  to  wit,  twenty  seamen,  and  twenty 
other  persons  (not  being  apprentices),  and  of  one  master,  to  wit, 
one  Robert  Morris  Hunt — that  there  was  not  at  the  time  of  the 

(1)  There  was  also  a  special  demurrer  fully.      In    this   report  it  has  been 

to  the  second  plea,  which  is  now  of  no  summarised.— J.  G.  P. 

importance,  and  the  report  has  been  (2)  Repealed  by  7  &  S  Vict.  c.  112; 

shortened   by  omitting    so  much   as  see  now  Merchant  Shipping  Act,  19^ 

relates  thereto.      In  the  report  in  7  (57  &  58  Vict.  c.  60),  s.  114. 
Man.  &  Q.  the  declaration  is  set  out 
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sailing  of  the  said  ship  on  the  said  voyage,  or  at  any  other  time     Bbdmond 
before  or  after,  any  agreement  in  writing  with  the  said  master  and       smith. 
the  said  seamen  and  other  persons,  or  any  of  them,  signed  by  the        ^ 
said  master  and  the  said  seamen  and  other  persons,  or  any  of  them, 
specifying  what  monthly  or  other  wages  each  of  such  seamen  and 
other  persons,  being  part  of  the  said  crew,  or  any  or  either  of 
them  was  to  be  paid,  the  capacity  in  which  he  was  to  act,  or  the 
nature  of  the  voyage  in  which  the  said  ship  was  intended  to  be 
employed ;    contrary    to    the    statute   in    that   behalf.      Where- 
fore the  defendants  said  that  the  said  voyage  was  wholly  illegal. 
Verification.     *    *     * 
General  demurrer  to  the  sixth  plea  (i).  [  463  ] 

The  defendant  joined  in  demurrer  upon  the  demurrers  to  each 
of  these  pleas. 

ChanneU,  Serjt.,  in  support  of  the  demurrer : 

*     *    With  respect  to  the  sixth  plea,  founded  upon  the  5  &  6        [  464  ] 
Will.  rV.  c.  19  (2),  reliance  will  probably  be  placed  on  Stuirt  v. 
Powell  (3).    *    *    When   the  voyage  is  illegal,  a  policy  on  that       [465] 
voyage  is  illegal ;  but  that  is  not  the  case  here. 

(TiNDAL,  Ch.  J. :  The  object  of  the  statute  was  the  protection  of 
seamen,  not  to  enable  the  Government  to  see  whether  a  proper 
number  of  English  seamen  were  employed  or  not.) 

A  contract  made  in  contravention  of  a  statute  for  the  protection  of 
the  public,  cannot  be  enforced ;  but  that  rule  has  no  application  to 
the  present  case.  [He  cited  Law  v.  Hodson  (4),  Bensley  v.  Bignold  (6), 
Little  V.  Poole  (6),  Weiherell  v.  Jones  {1)^  Forster  v.  Taylor  (S),  and 

(1)  In  the  margin  of  the  demurrer-  master ;  and  the  owner  of  any  ship  or 

book  the  following  points  were  stated  vessel,  not  having  knowledge  of  the 

on  behalf  of  the  plaintiff, — ^that  the  master's  default,  cannot  be  prejudiced 

sixth  plea  is  defective  in  substance,  so  as  to  prevent  his  recovering  on  a 

inasmuch  as  it  alleges  no  facts  which  policy  effected  on  such  ship, 
would  constitute  such  an  illegality  in         (2)  Bepealed  by  7  &  8  Vict.  c.  112; 

the  voyage  as  to  render  the  policy  void,  see  now  57  &  58  Vict.  c.  60,  s.  114. 
or  which  would  afford  any  answer  to         (3)  1  B.  &  Ad.  266. 
this  action;  that  the  plea  is  defective         (4)  10  R.  R  513  (2  Gamp.  147;  11 

in  substance, inasmuch  as  by  the  o&6  East,  300). 

Will.  lY.  c.  19,  the  agreement  required         (5)  24  B.  B.  401  (5  B.  &  Aid.  33d). 
to  be  entered  into  with  seamen  before         (6)  32  B.  B.  630  (9  B.  &  C.  192). 
they  are  carried  to  sea  on  any  voyage,  (7)  3  B.  &  Ad.  221. 

is  to  be  entered  into  with  them  by  the         (8)  39  R  B.  698  (5  B.  &  Ad.  887 ;  3 

master  of  any  ship  or  vessel,  and  the  Nev.  &  M.  244). 
penalty  for  default  is  inflicted  on  the 
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Redmond  Cope  v.  Rowlands  (i).]  The  contract  of  insurance  in  this  case  is 
Smith.  ^ot  illegal  per  se;  and  it  has  no  connection  with  the  contract 
1 467  }  between  the  master  and  the  seamen.  The  non-observance  of  the 
provisions  of  a  statute  as  to  one  contract,  does  not  vitiate  another 
independent  and  collateral  contract;  and  whatever  may  be  the 
efifect  of  the  non-signature  of  the  articles  in  an  action  between  the 
parties  by  whom  they  ought  to  have  been  signed,  it  can  have  no 
operation  here. 

ByleSf  Serjt.,  contra  : 

[The  sixth  plea  shows  that  the  voyage  was  illegal,  and  that  the 
vessel  was  not  sea-worthy.  The  plea  states  such  a  contravention 
of  the  statute  as  disentitles  the  plaintiff  to  sue  on  the  policy.] 
[  469  ]  The  preamble  discloses  the  scope  of  the  whole  Act.  The  object 
of  the  second  section  is,  that  both  the  seamen  and  the  master 
shall  have  the  benefit  of  articles;  and  it  prohibits  the  master 
of  any  ship  therein  described,  from  carrying  to  sea  any  seaman 
without  first  entering  into  those  articles. 

(CoLTMAN,  J. :  It  is  not  said,  that  it  shall  not  be  lawful  to  carry 
out  any  ship.  The  objection  would  be  the  same  if  one  seaman 
only  omitted  to  sign  the  articles.) 

There  would  be  this  difference,  that  the  omission  as  to  one  seaman 
would  not  make  the  vessel  unseaworthy.    [He  referred  to  Swirt  v. 
Powell  (2),  Law  v.  Hollingsworili  (3),  and  Sadler  v.  Dixon  (4).] 
[  471  ]  But  if  this  were  not  so,  or  if  the  illegality  of  the  voyage  would 

not  affect  the  policy,  the  plea  amounts  to  a  plea  of  unseaworthiness, 
though  informally  pleaded ;  and  the  allegation  of  illegality  may  be 
rejected  as  surplusage.  Sailing  without  a  competent  number  of 
seamen  properly  qualified  renders  the  ship  unseaworthy :  [CUford 
V.  Hunter  (6),  Tait  v.  Levi  (6),  Law  v.  Hollingsworth  (7).]  This 
species  of  unseaworthiness  is  not  within  the  general  rule  that 
seaworthiness  at  the  inception  of  the  risk  is  sufficient:  HoUing- 
worth  V.  Brodrick  (8).  There  is  an  obvious  difference  between  the 
non-execution  of  the  articles  of  agreement  as  to  one  single  seaman 
and  non-execution  by  the  whole  crew.  It  is  immaterial  that  this 
is  a  time  policy. 

(1)  46  E.  E.  532  (2  M.  &  W.  149).  (5)  Moo.  &  Mai.  103 ;  3  Car.  &  P.  16. 

(2)  1  B.  &  Ad.  266.  (6)  13  E.  E.  289  (14  East,  481). 

(3)  7  T.  E.  160.  Stated  52  E.  E.  777,  (7)  7  T.  E.  160.  Stated  52  E.  E,  777, 
782.  782. 

(4)  52  R  B.  784  (8  M.  &  W.  895).  (8)  7  Ad.  &  El.  40. 
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Channel!^  Serjt.  was  stopped  by  the  Coubt.  Rsdhokp 

Smith. 
TiNDAL,  Ch.  J. : 

*  *  Under  the  sixth  plea  the  defence  set  up  is,  that  the  policy  [  473  ] 
was  effected  upon  a  voyage  which  was  illegal,  as  *being  contrary  to  [  ^474  ] 
the  provisions  of  the  statute  6  &  6  Will.  IV.  c.  19  (i).  A  policy  on 
an  illegal  voyage  cannot  be  enforced ;  for  it  would  be  singular,  if, 
the  original  contract  being  invalid  and  therefore  incapable  to  be 
enforced,  a  collateral  contract  founded  upon  it  could  be  enforced. 
It  may  be  laid  down,  therefore,  as  a  general  rule,  that,  where  a 
voyage  is  illegal,  an  insurance  upon  such  voyage  is  invalid.  This 
has  been  decided  in  many  cases.  Thus,  during  the  war,  policies 
effected  on  vessels  sailing  in  contravention  of  Convoy  Acts  (2)  were 
held  void  (3).  So,  where  the  voyage  was  against  the  provisions  of 
the  East  India  Company  Acts  (4),  or  the  South  Sea  Company 
Acts  (5),  or  the  General  Navigation  Act  (6) ;  which  statutes  were 
made  with  reference  to  the  general  policy  of  the  realm.  But  it 
appears  to  me  that  the  5  &  6  Will.  IV.  c.  19,  was  passed  for  a 
collateral  purpose  only;  its  intention  being  to  give  to  merchant- 
seamen  a  readier  mode  of  enforcing  their  contracts  and  to  prevent 
their  being  imposed  upon.  The  present  case  is  undoubtedly  brought 
within  the  provisions  of  the  first  section  of  this  statute  by  the 
allegations  contained  in  the  sixth  plea.  The  fourth  section  enacts 
that  if  the  master  do  not  comply  with  the  previous  requisitions,  he 
shall  be  liable  to  a  penalty  ;  but  it  is  nowhere  said  that  such  non- 
compliance shall  make  the  voyage  illegal;  the  section  merely 
provides  a  remedy  against  the  master.  Neither  can  I  consider  this 
as  a  case  of  unseaworthiness.  The  cases  cited  were  cases  in  which 
there  was  an  incompetent  crew ;  but  there  is  nothing  here  to  show 
that  the  crew  *was  not  both  sufi&cient  and  competent.  I  think,  [  *475  ] 
therefore,  the  sixth  plea  is  also  bad,  and  that  thereon  also  our 
judgment  must  be  for  the  plaintiff. 

(1)  Bepealed  by  7  &  8  Vict.  c.  112.  1  Doug.  254;  Camden  v.  Anderaatiy  6 
See  now  8.  114  of  the  Merchant  Ship-  T.  E.  709,  6  T.  R  723,  1  Bos.  &  P. 
ping  Act,  1894  (57  &  58  Vict.  c.  60).  272 ;  Chalmers  v.   Bell,  3  Bos.  &  P. 

(2)  38  Geo.  HI.  c.  76  ;  43  Geo.  HI.  604. 

c.  57.  (o)  9  Ann.  c.  2;  42  Geo.  m.  c.  77 ; 

(3)  See  TratwAo?«f  V.  CoM;7e,  4  Taunt.  47  Geo.  III.  st.  1,  c.  23.  And  see 
178;  Darby  y,  NewUm,  6  Taunt.  544,  Toulmin  v.  Anderson,  1  Taunt.  227; 
2  Marsh.  252.  Hodson  v.  Fullarton,  4  Taunt.  7&7, 

(4)  9  &  10  Will.    in.   c.    44 ;  33  (6)  6  Geo.  IV.  c.  109. 
Geo.  m.  c.  52.  See  JohnsUmv,  Sutton, 
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Rbduomd     Goltman,  J. : 

V, 

Smith.  «     *     The  sixth  plea  raises  a  question  as  to  the  legality  of  the 

voyage  insured,  by  alleging  that  the  captain  omitted  to  comply  with 
the  requisitions  of  the  6  <fc  6  Will.  IV.  c.  19.  The  contract  of 
insurance  was  not  originally  illegal ;  but  it  is  suggested  that  some- 
thing has  occurred  which  renders  the  voyage  illegal.  The  question 
then,  in  effect,  is,  whether  the  statute  prohibits  all  voyages  where 
its  provisions  are  not  observed — a  question  to  be  determined  upon 
the  language  of  the  statute  and  the  nature  of  those  provisions.  The 
captain  is  forbidden  to  take  out  seamen  who  are  not  under  articles. 
The  argument  must  go  this  length — that  if  one  seaman  belonging 
to  this  vessel,  has  not  signed  the  articles,  the  whole  voyage  will  be 
illegal.  The  object  of  the  Legislature  was  to  protect  seamen  from 
imposition.  The  articles  are  to  be  read  over  to  every  seaman  before 
he  signs ;  and  it  imposes  a  specific  penalty  upon  the  master  for 
any  default.    All  this  is  for  the  benefit  of  the  seamen. 

It  has  been  contended  that  the  non-compliance  with  the  requisi- 

[  *476  ]  tions  of  the  statute  renders  a  vessel  unseaworthy  (i).  *No  case  has 
b^en  cited  that  sustains  that  proposition  ;  nor  has  it  been  attempted 
tp  be  shown  that  the  crew  were  not  perfectly  competent  to  the  duties 
which  they  had  to  perform. 

Per  Curiam  (2)  : 

Judgment  for  the  plaintiff  (z). 


1844.  BURGESS  V.  BOETEFEUR  and  BROWN. 

Jlfly24.        ^^  ^^^  ^  ^  481—510 ;  S.  C.  8  Scott,  N.  E.  194 ;  13  L.  J.  M.  G  122 ;  8  Jur.  621.) 

[  ^^^  ]  By  a  statute  (25  G^.  IL  c.  36,  s.  5)  if  two  inhabitants  of  any  pariah  give 

notice  to  a  constable  of  any  person  keeping  a  disorderly  house  in  such 
parish,  the  constable  is  to  go  with  such  inhabitants  to  a  justice  of  the  peace, 
and  upon  their  entering  into  a  recognizance  to  produce  material  evidence 
against  such  person,  is  to  enter  into  a  recognizance  to  prosecute  with  effect 
such  person  at  the  next  Sessions ;  and  such  constable  is  to  be  allowed  all 
reasonable  expenses  of  such  grosecutioD,  to  be  ascertained  by  two  justicee, 
and  is  to  be  paid  the  same  by  the  overseers  of  such  parish ;  and  in  case 
such  person  be  convicted  the  overseers  are  forthwith  to  pay  10/.  to  each 

(1)  And. therefore  no  obligation  is  duced  by  the  defendant :  Ibid. 

laid  on  a  seaman  suing  for  wages,  to  (2)  Cresswell,    J.    was    sitting   at 

produce  the  articles  or  to  give  notice  to  Nisi  Prius. 

the  captain  or  owner  to  produce  them :  (3)  And  see  Hinckley  v.    Waiimi,  3 

Bow-man  v.  Manzelman,  11  R.  B.  716  Taimt.   131;    WiUvn  v.  FoderingUam, 

(2  Camp.  315).     And  if,  in  such  action,  1  M.  &  S.  468  ;  Armstrong  v.  Lewis, 

any  objection  is  meant  to  be  foimded  in  error,  41  B.  B.  10  (2  Cr.  &  M.  274 ; 

U}>on  the  articles  they  must  be  pro-  4  Moo.  &  Sc.  1). 
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of  such  inhabitants ;  and  in  case  such  overseers  neglect  or  refuse  to  pay, 
upon  demand,  the  said  sums  of  10/.  and  10/.,  such  overseers  and  each  of 
them,  are  to  forfeit  to  the  person  entitled  to  the  same,  double  the  sum  so 
refused  or  neglected  to  be  paid. 

In  an  action  by  A.,  an  inhabitant  of  X.,  against  C.  and  D.,  as  overseers, 
to  recover  a  penalty  under  this  statute,  it  appeared  that  A.,  and  another 
inhabitant  B.,  had  given  the  requisite  notices  with  respect  to  a  disorderly 
house  kept  by  E.,  and  that  E.  was  prosecuted  and  pleaded  guilty,  while 
F.  and  O.  were  overseers  of  the  parish ;  and  that  after  C.  and  D.  came  into 
office  E.  was  called  up  for  judgment  and  sentenced.  A.  thereupon  demanded 
in  writing  the  sum  of  10/.  from  C.  and  D.,  but  they  refused  to  pay  it. 
There  were  churchwardens  in  the  parish,  but  no  demand  had  been  made 
upon  them. 

Held,  that  E.  was  not  to  be  considered  as  convicted  until  the  judgment  of 
the  Court  upon  the  indictment  against  him  was  pronounced  (1) ;  and 
therefore  that  the  demand  for  the  reward  was  properly  made  upon,  and  the 
action  rightly  brought  against  C.  and  D.,  and  that  their  predecessors  F. 
and  G.  were  not  liable. 

Held,  also,  that  no  objection  having  been  taken  to  the  form  of  the  demand 
either  at  the  trial  or  on  obtaining  a  rule  nisi  to  enter  a  nonsuit,  it  was  too 
late  to  do  so  upon  the  argument  in  support  of  the  rule. 

Held,  also,  that  it  is  not  necessary  that  the  demand  should  be  in  writing. 

Held,  also,  that  it  was  not  necessary  to  make  the  demand  upon  the 
churchwardens  as  well  as  upon  C.  and  D.,  the  overseers,  or  to  join  the 
former  in  the  action;  and  that  the  action  was  well  brought  against  the 
latter,  upon  whom  the  demand  was  made. 

Qufjere,  whether  churchwardens  are  included  in  the  term  "  overseers'*  in 
the  statute,  so  as  to  be  liable  to  be  called  upon  to  pay  the  reward. 

The  defendants  having  made  an  admission,  for  the  purpose  of  the  cause, 
that  they  were  *'  the  overseers"  at  the  time  the  demand  in  question  was 
made ;  semhle,  that  they  were  not  thereby  precluded  from  contending  that 
the  churchwardens  were  also  overseers,  and  should  have  been  joined  in  the 
demand. 

Debt.  The  first  count  of  the  declaration  stated  that  the  defen- 
dants on,  &c.  were,  &c.  indebted  to  the  plaintiff  in  the  sum  of  201. 
being  forfeited  by  an  Act,  *''for  the  better  preventing  thefts  and 
robberies,  and  for  regulating  places  of  public  entertainment,  and 
punishing  persons  keeping  disorderly  houses,"  whereby,  and  by 
force  of  the  statute  in  that  case  made  and  provided,  an  action 
accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the 
defendants  the  said  sum  of  20/.  parcel,  &c.  There  were  two  other 
similar  counts,  in  each  of  which  a  like  sum  was  claimed. 

Plea,  nil  debent. 

At  the  trial,  before  Goltman,  J.  at  the  sittings  for  Westminster, 
during  last  Hilary  Term,  the  following  facts  appeared. 

The  plaintiff  was  an  inhabitant  of  the  parish  of  Paddington,  in 
which  the  defendants  were  the  overseers  of  the  poor  for  the  year 

(I)  And  see  Itex  v.  Bridyti;  1  M.  &  W.  145 ;  Rty.  v.  Whilehcad,  2  Moody, 
C.  C.  181. 

47—2 


BURGSSS 

V. 

BOBTBFBURk 
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BUBOK88  1848—1844.  On  the  6th  of  September,  1842,  the  plaintiff,  and  one 
BoBTKFBUR.  Fslkus,  another  inhabitant  of  the  same  parish,  gave  the  following 
notice  to  William  Wallis,  the  constable  of  the  parish,  and  to  John 
Watson  and  William  Charles  Garbonell,  the  then  overseers  of  the 
poor  thereof,  in  pursuance  of  the  statutes  25  Geo.  II.  c.  36,  s.  5,  and 
58  Geo.  III.  c.  70,  s.  7. 

[  483  ]  «'  Middlesex,  to  wit.— To  William  Wallis,  constable  of  the  parish 

of  Paddington,  in  the  county  of  Middlesex,  and  within  the  metro- 
politan-police district,  and  to  John  Watson  and  William  Charles 
Carbonell,  overseers  of  the  poor  of  the  said  parish :  We,  Wharfe 

r  '^s*  1  Burgess,  of  No.  22,  ♦Frederick  Street,  in  the  said  parish,  and  John 
Falkus,  of  No.  19,  Frederick  Street,  afoi*esaid,  two  of  the  inhabitants 
of  the  said  parish,  paying  scot  and  bearing  lot  therein,  do  give  you, 
and  each  of  you,  notice  that  James  Mitchell,  of  the  said  parish, 
doth  keep  a  disorderly  house  in  the  said  parish,  to  wit,  at  a  messuage 
and  premises  situate  No.  17,  Frederick  Street,  in  the  said  parish ; 
and  we  do  hereby  require  you,  the  said  constable  and  overseers, 
forthwith  to  go  with  us,  before  some  one  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county,  to  the  intent  that  such 
proceedings  may  be  had  for  the  prosecution  of  the  said  James 
Mitchell  for  the  said  offence,  as  in  and  by  a  statute  made  and 
passed  in  the  twenty-fifth  year  of  the  reign  of  the  late  King  George 
the  Second,  intituled,  &c.,  and  also  in  and  by  a  statute  made  and 
passed  in  the  fifty-eighth  year  of  the  reign  of  his  late  Majesty 
George  the  Third,  are  directed  and  required.  As  witness  our  hands, 
this  6th  day  of  September,  1842. 

(Signed)        "WnAaPB  Bubgbss. 
"John  Falkus." 

Two  other  similar  notices  were  given  in  respect  of  other  parties. 

Watson  and  Carbonell  having  declined  to  interfere  in  the  prose- 
cution, the  plaintiff  and  Falkus,  and  Wallis,  the  constable,  attended 
before  a  magistrate,  and  respectively  entered  into  the  recognizances 
required  by  the  former  statute,  the  former,  to  give  or  produce 
material  evidence  against  the  parties,  and  the  latter,  to  prosecute 
them  with  effect  at  the  next  General  Sessions  for  Middlesex,  held  in 
October,  1842.  Indictments  were  accordingly  prepared  against  the 
parties,  and  they  severally  pleaded  guilty.  The  judgment  was 
respited  that  the  nuisances  might  in  the  meantime  be  abated ;  and 
this  having  been  done,  the  parties  were  afterwards  (in  June,  1843) 
brought  up  for  judgment,  when  they  were  each   fined   Is.  and 
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discharged.    Before  this  time,  viz.  at  Easter,  1848,  the  defendants      Bubobss 
*were  appointed  overseers  of  the  poor  of  the  parish.     The  costs  of   boktbfbuh. 
the  prosecutions  were  afterwards  settled  by  the  magistrates,  and      [  *485  ] 
paid  by  the  defendants  to  Wallis. 

In  November,  1843,  the  plaintifif  and  Falkas  served  three  notices 
of  demand  upon  the  defendants ;  of  one  of  which  the  following  is 
a  copy. 

"  To  Alexander  Boetefenr  and  Charles  Brown,  overseers  of  the 
poor  of  the  parish  of  Paddington,  in  the  county  of  Middlesex : 

**  Whereas,  Wharfe  Burgess,  of  (fee,  and  John  Falkus,  of  &c., 
being  on  the  6th  day  of  September,  in  the  year  of  our  Lord  1842, 
and  still  being,  two  of  the  inhabitants  of  the  said  parish,  paying 
scot  and  bearing  lot  therein,  did  give  notice  in  writing  to  William 
Wallis,  then  constable  of  the  same  parish,  and  serve  the  like  notice 
on  John  Watson  and  William  Charles  Carbonell,  or  one  of  them, 
they  the  said  John  Watson  and  William  Charles  Carbonell  then 
being  overseers  of  the  poor  of  the  said  parish,  that  James  Mitchell 
did  keep  a  disorderly  house  in  the  said  parish,  to  wit,  at  a  messuage 
situate  No.  17,  Frederick  Street,  in  the  parish  aforesaid,  and  we 
did  thereby  require  the  said  John  Watson  and  William  Charles 
Carbonell,  and  also  the  said  constable,  forthwith  to  go  with  us 
before  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  to  the  intent  that  such  proceedings  might  be  had  for  the 
prosecution  of  the  said  James  Mitchell  for  the  said  offence,  as  in 
and  by  a  statute  made  and  passed  in  the  twenty-fifth  year  of  the 
reign  of  the  late  King  George  the  Second,  intituled  <fec.,  and  also 
in  and  by  a  statute  made  and  passed  in  the  fifty-eighth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  are  directed  and 
required:  and  whereas  the  said  constable  did,  a  reasonable  time 
after  such  notice  from  us,  namely,  on  the  8th  day  of  September  in 
the  year  aforesaid,  attend  with  us  before  George  Long,  Esq.,  then 
being  one  of  her  Majesty's  justices  of  peace  in  and  for  *the  said       [  •486  ] 
county,  and  one  of  the  police-magistrates  of  the  metropolis,  then 
sitting  at  the  Police  Court,  Marylebone,  in  the  said  county,  and 
within  the  metropolitan-police  district ;  and  the  said  John  Watson 
and  William  Charles  Carbonell,  or  one  of  them,  having  had  reason- 
able notice  to  attend  before  such  justice,  both  neglected  to  attend 
such  justice  ;  and  upon  us  and  each  of  us  the  said  Wharfe  Burgess 
and  John  Falkus  making  oath  before  the  said  justice,  that  we  did 
believe  the  contents  of  the  said  first-mentioned  notices  to  be  true, 
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BuBOEss  and  entering  into  a  recognizance  in  the  penal  sum  of  20/.  each,  to 
BoKTEFEUB.  P^^f  OY  producc,  material  evidence  against  the  said  James  Mitchell 
for  such  ofifence,  the  said  constable  did  enter  into  the  recognizaDce 
required  by  the  said  statute  of  George  the  Second,  to  prosecute 
with  efifect  the  said  James  Mitchell  for  such  offence,  at  the  next 
General  Session  of  the  peace  to  be  holden  in  and  for  the  said  county, 
as  to  the  said  justice  did  then  seem  meet :  and  whereas  the  said 
constable  did  accordingly  prosecute  the  said  James  Mitchell  for 
such  offence  at  the  said  Session,  and  the  said  James  Mitchell  was 
thereupon  convicted  of  such  offence :  now,  I  the  said  Wharfe 
Burgess,  as  such  inhabitant  as  aforesaid,  do  hereby  demand  of  yon 
the  said  Alexander  Boetefeur  and  Charles  Brown,  as  such  overseers 
as  above  mentioned,  the  sum  of  lOZ.,  and  require  you  forthwith  to 
pay  the  same  to  me,  to  which  sum  I  am  entitled  by  virtue  of  the 
statutes  aforesaid,  or  one  of  them ;  and  I  the  said  John  Falkiis,  as 
such  inhabitant  as  aforesaid,  do  also  demand  of  you  as  such  over- 
seers, and  require  you  forthwith  to  pay  to  me,  other  10/.,  to  which 
I  also  am  entitled  as  aforesaid.  Dated,  this  4th  day  of  November, 
in  the  year  of  our  Lord  1848. 

(Signed)         "  Wharfb  Buboess. 
"John  Falkts." 

The  money  not  having  been  paid  by  the  defendants  in  pursuance 
[  ^487  ]      of  these  notices,  the  present  action  was  ^brought  in  the  following 
December,  in  order  to  recover  the  penalties. 

The  following  admissions  were  put  in  on  the  part  of  the  defen- 
dants :  That  on  the  6th  September,  1842,  Wallis  was  constable  of 
the  parish,  having  been  duly  appointed  to  serve  as  such  between 
Easter,  1842,  and  Easter,  1848 ;  that  Watson  and  Carbonell  were 
on  the  6th  September  overseers  of  the  poor  of  the  parish,  having 
been  duly  appointed  to  serve  as  such,  from  Easter,  1842,  to  Easter, 
1848  :  that  on  the  said  6th  September  the  plaintiff  and  Falkus  were 
inhabitants  of  the  parish,  paying  scot  and  bearing  lot  therein :  that 
the  defendants  were  the  then  overseers  of  the  parish  duly  appointed, 
and  were  such  on  the  4th  November,  1848. 

The  attorney  who  conducted  the  prosecutions  was  called  as  a 
witness,  and  stated  that  he  was  employed  by  Wallis ;  that  he  made 
the  necessary  advances  from  time  to  time  at  Wallis's  request,  who 
had  generally  attended  to  the  business ;  but  that  he  was  also 
employed  by  the  plaintiff  and  Falkus,  who  were  his  regular  clients, 
to  watch  their  interests,  and  that  he  had  looked  to  them  for  payment 
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of  his  expenses.    He  had  received  however  402.  from  Wallis,  out  of     Bdkoess 
the  money  paid  to  him  by  the  overseers.  Boetefkub. 

Wallis  was  also  called  as  a  witness ;  and  he  stated  that  he  had 
conducted  the  prosecutions,  had  taken  a  very  active  part  in  them, 
and  had  subpoenaed  the  witnesses.  He  stated,  also,  that  he  was 
not  used  to  the  conducting  of  prosecutions,  and  had  asked  the 
attorney  for  the  plaintiff  and  Falkus  to  assist  him,  and  that  he 
appeared  before  the  grand  jury  as  prosecutor;  but  he  admitted,  on 
cross-examination,  that  he  was  not  consulted  as  to  the  bringing  of 
the  parties  up  for  judgment. 

It  was  also  proved,  on  the  part  of  the  defendants,  that  there  were 
two  churchwardens  for  the  parish  ;  and  *that  no  notice  of  demand       [  '^^s  ] 
had  been  served  upon  them  or  either  of  them. 

It  was  objected  on  the  part  of  the  defendants, — first,  that  the 
action  did  not  lie  against  the  present  defendants,  as  they  were  not 
the  overseers  at  the  time  of  the  conviction  of  Mitchell  and  the  other 
parties ;  which,  it  was  contended,  took  place  at  the  time  they  pleaded 
Guilty,  when  Watson  and  Carbonell  were  overseers ;  secondly,  that 
if  the  judgment  were  to  be  taken  as  the  conviction,  still  there 
should  have  been  a  demand  upon  the  churchwardens  as  well  as 
upon  the  overseers ;  and,  thirdly,  it  was  urged  that  there  was  no 
evidence  to  show  that  Wallis  had  been  the  prosecutor  of  the  indict- 
ments ;  but  that  they  had  really  been  prosecuted  by  the  plaintiff 
and  Falkus ;  and  upon  this  point  Clarke  v.  Rice  (i)  was  cited.  The 
learned  Judge  overruled  the  objections,  reserving  leave  to  the 
defendants  to  move  to  enter  a  nonsuit  upon  the  two  first  points ; 
and  he  left  it  for  the  jury  to  say,  whether  or  not  the  prosecutions 
had  been  conducted  by  Wallis ;  whereupon  the  plaintiff  obtained  a 
verdict  for  the  sum  claimed,  60/. 

Bompas,  Serjt.,  in  last  Hilary  Term,  moved  to  enter  a  nonsuit, 
pursuant  to  the  leave  reserved,  and  also  for  a  new  trial  for  mis- 
direction, upon  the  ground  that  the  learned  Judge  had  left  it  to  the 
jury  to  say  whether  Wallis  was  the  prosecutor;  and  that  the  verdict 
was  against  the  evidence.    A  rule  nisi-  being  granted, 

jByZ<?«,  Serjt.  (with  whom  was  Co?-ne)  now  showed  cause.  *    *    * 

Channell,  Serjt.  (with  whom  was  F.  F.  Lee)  in  support  of  the       [  496  ] 
rule.     *     ♦     ♦ 

(1)  19  B.  B.  422  (1  B.  &  Aid.  694). 
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BUBOBM        TiKDAL,  Ch.  J.  I 
c. 

BoKTBFBUB.  This  cBse  comes  before  us  upon  a  motion  for  a  nonsuit,  or  for 
^^  ^  a  new  trial,  upon  the  ground  that  there  was  no  evidence  to  support 
one  of  the  material  allegations  in  the  declaration. 

Three  grounds  have  been  urged  for  setting  aside  the  verdict; 
first,  that  the  action  is  brought  against  the  wrong  overseers, 
inasmuch  as  the  penalty  was  incurred  by,  and  should  be  enforced 
against,  the  parties  who  were  overseers  in  the  year  1842  ;  secondly, 
that  the  demand  served  upon  the  present  defendants  was  insufficient 
and  improper  in  point  of  form;  and,  thirdly,  that  the  church- 
wardens of  the  parish  being  also  overseers,  should  have  been  joined 
in  the  demand. 

The  first  of  these  appears  to  be  the  main  and  principal  ground 
of  objection.  The  action  is  brought  upon  the  stat.  25  Geo.  II.  c.  86, 
s.  5,  against  the  defendants  as  overseers  of  the  poor  of  the  parish 
of  Faddington,  for  that  a  demand  having  been  made  upon  them  by 
the  plaintiff  for  the  sum  of  101.  which  had  become  due  from  them 
under  the  provisions  of  that  statute,  they  neglected  to  pay  him  that 
amount,  whereby  an  additional  sum  of  lOL  might  be  enforced 
against  them.  I  say  the  action  is  brought  upon  that  statute, 
because  although  the  subsequent  Act  (58  Geo.  III.  c.  70,  s.  7)  puts 
it  in  the  power  of  the  overseers,  upon  notice  given  to  them,  them- 
selves to  prosecute  any  party  keeping  a  disorderly  house,  yet  if  they 
[  ^504  ]  think  proper  to  decline  doing  so,  the  prosecution  *goes  on  under  the 
provisions  of  the  former  Act ;  and  in  this  case,  the  overseers  did 
so  decline.     (His  Lordship  here  read  the  25  Geo.  II.  c.  86,  s.  5.) 

The  first  question  then  is,  who  were  the  overseers  of  the  said 
parish  at  the  time  the  conviction  took  place.  The  information  was 
laid  in  the  year  1842,  when  the  parties  prosecuted  pleaded  Guilty. 
The  defendants  contend  that  the  conviction  took  place  at  that 
time.  The  plaintiff,  on  the  other  hand,  says  that  there  was  no 
conviction  then,  nor  till  the  parties  were  subsequently  brought  up 
and  received  the  sentence  of  the  Court.  The  word  "  conviction  "  is 
undoubtedly  verbum  aquivocum.  It  is  sometimes  used  as  meaning 
the  verdict  of  a  jury,  and  at  other  times,  in  its  more  strictly  legal 
sense,  for  the  sentence  of  the  Court.  In  the  passages  cited  from 
Blackstone's  Commentaries,  the  term  seems  to  be  used  in  both 
senses.  The  question  is,  in  which  sense  is  it  used  in  the  statute 
now  under  consideration.  And  I  cannot  but  think  that  the  case  of 
Sutton  V.  Bishop  is  decisive  of  the  point.  The  Court  there  said, 
''  Though  there  is  a  distinction  in  criminal  cased  between  the 
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conviction  and  attainder,  yet  there  is  no  such  distinction  in  civil  burqebs 
cases  between  verdict  and  judgment,  so  as  that  any  effect  can  boetefsub. 
follow  from  a  naked  verdict.  In  a  civil  action  no  penalty  takes 
place  till  judgment  be  given  on  the  verdict.  The  penalty  is 
demanded  as  a  debt,  and  is  not  due  till  judgment  is  given.  Any 
other  construction  would  open  the  door  to  frauds.  An  ofifender 
would  prosecute  another  to  verdict,  and  therefore  secure  his  own 
indemnity,  and  then  proceed  no  further."  Why  does  not  the  same 
reasoning  apply  to  this  case?  If  a  verdict  of  a  jury  or  a  con- 
fession by  the  party  were  sufficient  to  satisfy  the  statute  a  door 
would  be  equally  open  to  fraud.  So,  again,  the  word  ''Acquittal " 
is  verbitm  aqtdvocwm.  It  is  generally  said  that  a  party  is  acquitted 
by  the  *jury,  but,  in  fact,  the  acquittal  is  by  the  judgment  of  the  [  ^605  ] 
Coart.  A  plea  of  auterfoiU  convict  or  atUerfoiU  acquit  can  only  be 
supported  by  proof  of  a  judgment.  Then,  as  these  defendants  were 
the  overseers  at  the  time  that  the  judgment  of  the  Court  was 
pronounced,  I  think  they  are  properly  made  defendants  in  this 
action. 

The  next  objection  is,  that  the  demand  is  not  a  proper  one  on 
the  face  of  it ;  inasmuch  as  it  does  not  specifically  show  that  the 
defendants  were  overseers  at  the  time  of  the  conviction.  Whether 
that  be  so  or  not,  I  think  the  defendants  are  not  now  in  a  situation 
to  raise  this  objection.  It  was  not  made  at  the  trial,  or  when  the 
rule  nisi  was  moved  for,  and  it  would  be  unjust  to  allow  it  now. 
It  is  not  necessary  that  the  demand  should  be  in  writing ;  and  if 
the  objection  had  been  taken  at  the  trial,  it  might  have  been 
shown  that  an  unobjectionable  demand  had  been  made  by  word 
of  mouth,  or  it  might  have  appeared,  from  the  conduct  of  the 
parties,  that  the  defendants  had  waived  the  defect  in  the  written 
demand. 

The  third  objection  is,  as  to  the  demand  not  having  been  made 
upon  the  churchwardens,  and  their  not  having  been  joined  as 
defendants  in  the  action.  It  is  unnecessary  to  determine  whether 
churchwardens  are  to  be  considered  as  overseers  for  all  purposes  (i) ; 
because  here,  the  Act  of  Parliament  says,  ''  in  case  such  overseers 
shall  neglect  or  refuse  to  pay  upon  demand,  the  said  sum  &c.,  such 
overseers,  and  each  of  them,  shall  forfeit  to  the  person  entitled  to 
the  same,  double  the  sum  so  refused  or  neglected  to  be  paid." 
This  cannot  mean  that  there  is  to  be  a  separate  penalty  against 
each  of  the  overseers ;  but  it  means  that  there  may  be  a  demand 
(1)  See  Beg,  y.  JmUcu  of  Camhridguhire^  7  Ad.  &  El.  480. 
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BT7B6BB8      made  upon  any  of  them,  and  that  the  penalty  is  to  attach  in  ease 
BovTEFEiTR.   of  a  ref Qsal  to  make  the  payment  *80  demanded.     It  is  notorioag 

[  *506  ]  that  in  some  parishes,  in  which  there  are  local  Acts,  there  are 
several  overseers ;  and  it  would  be  quite  beside  the  purpose  of  the 
statute  to  hold  it  necessary  to  serve  a  notice  of  demand  upon  each 
of  them ;  especially  as  it  might  often  happen  that  some  of  them 
would  be  absent  from  the  parish.  As  the  statute,  therefore, 
imposes  the  penalty  on  the  overseers  neglecting  or  refusing  to  pay, 
and  upon  each  of  them,  the  fair  construction  appears  to  me  to  be, 
that  if  the  demand  is  made  upon  those  against  whom  the  action  is 
afterwards  brought,  it  is  sufficient.  If  the  reward  had  been  paid  by 
any  of  the  parochial  officers  upon  whom  no  demand  was  made,  or 
who  were  not  joined  as  defendants,  that  would  have  been  an  answer 
on  the  merits  to  the  action.  But  that  is  not  the  case  here.  I  think, 
therefore,  for  these  reasons,  that  the  third  ground  of  objection 
also  fails. 

As  to  the  last  objection,  which  goes  to  a  new  trial  being  granted, 
it  has  been  urged  that  there  was  no  evidence  that  the  constable 
was  the  prosecutor  of  the  indictment ;  and  I  agree  that  if  there 
were  none,  there  ought  to  be  a  new  trial :  but  I  am  of  opinion  that 
there  was  some  evidence  at  least  upon  the  subject  from  which  the 
jury  might  draw  the  conclusion  they  did.  (His  Lordship  here 
recapitulated  the  leading  facts  given  in  evidence  upon  this  point, 
ut  supra^  p.  742.)  There  was  no  evidence  of  collusion  between 
the  parties ;  and  I  cannot  say  that  there  was  such  an  absence  of 
all  evidence  to  show  that  the  constable  was  the  prosecutor,  as 
would  justify  us  in  sending  down  the  case  to  another  trial.  It  is 
said  that  such  a  case  may  be  one  of  great  hardship  upon  a  parish ; 
and  undoubtedly  a  case  may  occur  where  wicked  persons  may 
combine  for  the  purpose  of  obtaining  the  reward  and  putting  the 
money  in  their  own  pockets  without  any  benefit  to  the  parish  ;  but 

[  *507  ]  such  a  fraud  would  vitiate  the  whole  proceedings,  *and  would  be  a 
ground  for  a  prosecution  for  conspiracy  against  the  parties  con- 
cerned in  it.  Such  a  case  is  not  very  likely  to  occur,  as  the  parish 
officers  may  always  exercise  the  option  of  taking  the  prosecution 
into  their  own  hands.  Upon  the  whole,  I  am  of  opinion  that  the 
rule  must  be  discharged. 

COLTHAN,  J. : 

The  first  point  in  this  case  is,  as  to  the  meaning  of  the  term 
**  copvicted  "  in  the  stat.  25  Geo.  II.  c.  86,  s.  5,     If  that  term  is 
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satisfied  by  the  mere  verdict  of  a  jury,  or  by  the  confession  of  the  Bubobss 
defendant,  then  the  present  action  is  brought  against  the  wrong  bobtefbur. 
parties.  But  I  agree  that  it  must  mean  a  conviction  followed 
by  a  judgment ;  the  object  of  the  statute  being  that  the  nuisance 
complained  of  should  be  abated;  and  it  is  upon  proving  such 
a  result  that  the  inhabitants  are  to  be  entitled  to  the  specified 
reward. 

The  second  point  is,  that  the  demand  is  insufficient,  as  it  does 
not  show  that  the  conviction  took  place  in  the  time  of  the  present 
defendants.  No  objection  upon  this  point  was  taken  at  the  trial ; 
and  it  does  not  therefore  come  properly  before  the  Court  on  the 
present  occasion. 

Upon  the  third  point,  namely,  whether  the  demand  should  not 

have  been  made  upon  the  churchwardens  as  well  as  the  overseers, 

and  the  action  also  brought  against  them,  I  have  felt  some  doubt 

and  hesitation;     but,   upon  consideration,   I    think    this    action 

may  well  be  maintained  against  the  present  defendants.     The  Act 

of  Parliament  says,  ''  in  case  such  person  shall  be  convicted  of  such 

offence,  the  overseers  of  the  poor  of  such  parish  or  place  shall 

forthwith  pay  the  sum  of  102.  to  each  of  such  inhabitants."    It 

appears  from  this  enactment  that  the  duty  of  making  the  payment 

is  put  upon  the  whole  body  of  overseers,  possibly  including  the 

churchwardens.    But  that  part  of  the  enactment  *does  not  give      [  ^•'^os  ] 

rise  to  the  present  action.     The  statute  goes  on  to  say  that, 

''in  case  such  overseers  shall  neglect  or  refuse  to  pay  upon  demand 

the  said  sums  of  lOZ.,  and  lOZ.,  such  overseers,  and  each  of  them,  shall 

forfeit,  to  the  person  entitled  to  the  same,  double  the  sum  so  refused 

or  neglected  to  be  paid."     The  right  of  action,  therefore,  vests  on 

the  demand  being  made ;  and  I  think  it  vests  as  against  those 

parties  only  on  whom  the  demand  is  made.     The  Act  says  that 

''each  of  them"  shall  be  liable  to  the  penalty ;  and  I  think  it  is 

not  necessary  to  make  the  demand  upon  any  parties  but  those 

against  whom,  in  case  of  their  refusal,  it  is  intended  to  proceed. 

In  that  view  a  difficulty  occurred  to  me  as  to  whether  the  present 

action  was  not  brought  against  more  persons  than  ought  to  have 

been  joined  as  defendants.    It  is  clear,  however,  that  not  more  than 

one  sum  is  to  be  paid  by  way  of  penalty,  and  therefore  all  those 

upon  whom  the  demand  was  made,  may,  I  think,  be  joined  as 

defendants. 

Upon  the  other  point,  the  question  was  certainly  open  on  the 
evidence,  whether  the  prosecution  was  conducted  b^  the  constable 


748  1844.     C.  P.     7  MAN.  &  G.  508—509.  [r.r, 

BuROBss      or  by  the  inhabitants ;  but  that  question  was  left  to  the  jury ;  and 
BoETEFzuB.   I  Bee  no  reason  to  find  fault  with  their  verdict. 

Gbesswell,  J.  : 

I  am  entirely  of  the  same  opinion.  The  first  point  in  the  case  is, 
whether  the  overseers  who  by  the  statute  are  made  liable  to  pay  the 
penalty,  are  the  parties  who  are  in  office  at  the  time  that  the 
judgment  of  the  Court  is  pronounced  against  the  offenders. 
Whether  we  look  at  the  language  of  the  particular  statute,  or  at  that 
of  other  analogous  statutes,  I  think  this  is  the  plain  meaning  of  the 
Legislature ;  though,  in  expressing  it,  they  have  used,  as  my  Lord 
has  remarked,  the  ambiguous  word  "  convicted."  The  10?.  reward 
[  *S09  ]  xs  given  to  the  inhabitants,  not  for  taking  any  ^particular  steps,  bat 
for  conferring  a  benefit  on  the  parish  by  putting  down  the  nuisance 
of  a  disorderly  house.  They  are  not  entitled  to  any  reward  for 
going  before  the  magistrate,  or  for  being  bound  over  to  produce 
evidence  at  the  trial,  or  for  giving  that  evidence,  or  even  for 
procuring  a  verdict,  which  may  be  set  aside,  or  whereon  the  judg- 
ment may  be  arrested.  The  reward  is  due  only  for  that  which  will 
enable  the  parish  to  abate  the  nuisance ;  and,  consequently,  it  is 
not  to  be  paid  till  the  conviction  of  the  party  by  the  judgment  of 
the  Court.  Bewards  are  often  offered  for  apprehending  an  offender 
and  prosecuting  him  to  conviction:  but  this  is  always  taken  to 
mean  a  prosecution  to  judgment  (i). 

Secondly ;  as  to  the  objection  to  the  form  of  the  demand,  I  agree 
that  it  comes  too  late.  Had  it  been  made  at  the  trial,  a  conversation 
between  the  parties  might  have  been  proved,  showing  a  waiver,  on 
the  part  of  the  defendants,  of  any  informality  in  the  demand,  if 
any  existed,  or  a  knowledge,  on  their  part,  of  what  was  meant  bj 
the  term  "conviction." 

Upon  the  third  point,  I  own  I  had  some  doubt  during  the 
argument ;  but  I  have  none  now,  looking  at  the  words  in  the  latter 
part  of  the  section  under  consideration.  (His  Lordship  read  the 
section.)  Admitting  that  this  enactment  may  include  the  church- 
wardens under  the  term  ''  overseers,"  the  duty  of  paying  the 
reward  is  cast  upon  all  of  them ;  a  performance  of  that  duty  by  one, 
would  clearly  operate  as  a  discharge  to  all.  But  if  the  money  is 
not  paid,  a  demand  may  be  made  upon  any  number  of  them ;  and 

(1)  So,  formerly,  when  a  witness  crime,  it  was  necessary  to  show  the 
wad  objected  to  on  the  score  of  his  conyiction  hy  the  production  of  judg- 
having  been  convicted  of  an  infamous     ment.  See  1  Phill.  £y.  14,  16,  9th  ed. 
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if  they  refuse,  they  are  liable  to  an  action.     This  action,  therefore,      Bdbosbb 
is  ^properly  brought  against  those  overseers  upon  whom  the  demand   boktefeur. 
for  the  reward  was  made,  and  who  refused  to  pay  it.  [  *5io  ] 

As  to  the  new  trial,  I  think  it  impossible  to  say  that  the  question 
ought  not  to  have  been  left  to  the  jury. 

Rule  discharged  {!). 


LACKINGTON    and   Others  v.   ELLIOTT.  i844. 

(7  Man.  &  G.  538—547;  S.  C.  8  Scott,  N.  B.  275;  13  L.  J.  C.  P.  153 ;  8  Jur.  695.)        ^^^  ^' 

On  the  29th  of  December,  1842,  A.  distrained  for  120^,  for  rent  due  to  L  ^^  3 
him  from  B.  at  Michaelmas,  the  goods  of  B.  being  then  in  the  possession  of 
one  C,  to  whom  they  had  been  conveyed  by  deed  on  the  13th  of  December, 
in  trust  for  B.'s  ci-editors.  On  the  3rd  of  January,  1843,  it  was  agreed  between 
A.  and  C.  that  the  rent  should  be  paid,  A.  consenting  to  forego  the  quarter's 
rent  due  at  Christmas.  The  goods  were  accordingly  appraised  and  con- 
demned at  136^.,  being  the  amount  of  the  rent  and  expenses,  and  that  sum 
was  handed  over  to  A.  On  the  9th  of  January,  &fiat  issued  against  B.,  the 
act  of  bankruptcy  being  the  execution  of  the  deed :  Held,  that  so  much  of 
the  sum  so  paid  to  A.,  as  exceeded  a  year's  rent,  was  not  money  received  to 
the  use  of  the  assignees. 

Qiueref  whether  a  '* distress"  is  a  '*  transaction'*  within  the  2  &  3  Vict* 
c.  29  [46  &  47  Vict.  c.  52,  s.  49] ;  and,  if  so,  whether  a  notice  of  an  act  of 
bankruptcy  given  to  the  broker's  man,  would  be  sufficient  to  bind  the 
landlord. 

Assumpsit,  for  money  had  and  received  by  the  defendant,  to  the 
use  of  the  plaintififs  as  assignees  of  James  May,  a  bankrupt.  Plea, 
7ion  assumpsit. 

At  the  trial  of  the  cause  before  Tindal,  Gh.  J.,  at  the  sittings  in 
London  after  last  Hilary  Term,  it  appeared  that  in  1885,  May 
became  tenant  to  the  defendant  of  a  shop,  &c.  at  Clapham,  at  the 
rent  of  951.  payable  quarterly.  At  Michaelmas,  1842,  the  arrears 
of  rent  amounted  to  120Z.  On  the  28rd  of  December,  the  defendant 
delivered  a  warrant  to  one  Garter,  authorizing  him  to  distrain  for 
that  sum.  Garter  gave  the  warrant  to  one  Taylor,  who  demanded 
the  rent  on  the  29th,  and  was  referred  by  May's  wife  to  Ghester,  an 
attorney.  Taylor  accordingly  applied  to  Ghester,  who  informed 
him  that  May  had  executed  a  bill  of  sale  of  all  his  property  to 
him,  Ghester,  for  the  benefit  of  his  creditors,  but  observed  that  it 
was  useless  to  refer  to  him,  as  there  had  been  no  sale.  Taylor 
thereupon  returned  to  the  premises  and  made  the  distress.  At  this 
time  an  auctioneer  *of  the  name  of  Price  was  already  in  possession  [  *5S9  ] 
making  an  inventory  preparatory  to  a  sale  of  the  goods  on  behalf  of 

(1)  And  see  4  Bl.  Oomm.  380. 
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Lackington  Chester,  as  trustee.  The  conveyance,  on  the  ISth  of  December,  1842, 
Elliott,  empowered  Chester  to  sell  the  property,  and  to  apply  the  net 
proceeds  rateably  amongst  May's  creditors.  Taylor  remained  in 
under  the  distress  until  the  Srd  of  January,  1848,  when  it  was 
aiTanged  that  the  defendant  should  retire  and  should  abandon  his 
right  to  distrain  for  the  quarter  due  at  Christmas,  on  being  paid 
the  120^.  and  the  costs  of  the  distress.  In  pursuance  of  this  arrange- 
ment the  goods  were  appraised  and  condemned  at  186Z.,  which 
sum  covered  1201.  for  the  rent,  and  162.  for  expenses,  and  was  paid 
by  Price  to  Taylor,  by  whom  it  was  handed  over  to  the  defendant's 
attorney. 

On  the  9th  of  January,  1848,  a  Jiat  issued  against  May,  the  act 
of  bankruptcy  relied  on  being  the  conveyance  of  the  ISih  of 
December,  1842. 

For  the  defendant,  it  was  insisted  that  the  action  was  not 
maintainable,  the  money  having  been  paid  by  Price  for  a  good 
consideration,  and  there  having  been,  in  fact,  no  sale ;  and  that, 
at  all  events,  the  transaction  was  within  the  protection  of  the 
2  &  8  Vict.  c.  29  (1),  the  notice  to  Taylor  not  being  such  a  notice 
[  *640  ]  as  would  bind  *the  defendant,  and  it  not  appearing  to  have  been 
communicated  to  him  by  Taylor. 

For  the  plaintiffs,  it  was  contended  that  the  defendant  was 
precluded  by  the  seventy -fourth  section  of  the  6  Geo.  IV.  c.  16  (2), 
from  availing  himself  of  the  distress  beyond  the  amount  of  one 
year's  rent,  he  having  (by  his  agent  Taylor)  had  notice  that  May 
had  previously  committed  an  act  of  bankruptcy ;  and  consequently 
that  they  were  entitled  to  recover  the  difference  between  one  year's 
rent  and  the  sum  received  by  the  defendant,  as  money  received 
to  their  use. 

A  verdict  was  taken  for  the  plaintiffs,  damages  86Z.,  leave  being 
reserved  to  move  to  enter  a  nonsuit,  if,  under  the  circumstances, 
the  action  was  not  maintainable. 

ClianneU,  Serjt.,  in  Easter  Term  last,  moved  accordingly : 
The  money  having  been  paid  by  Price  on  a  good  consideration, 
viz.  the  withdrawal  of  the  distress  already  made  and  an  agreement 
to  abstain  from  enforcing  payment  of  the  last  quarter's  rent  by 

(1)  Eepealed  by  12  &  13  Vict.  c.  106,  s.  1.  See  now  Bankruptcy  Act,  188^5 
8.  1.  See  now  the  Bankruptcy  Act,  (46  &  47  Vict,  c  62,  8. 42),  as  amended 
1883  (46  &  47  Vict  c.  52,  s.  49).  by  the  Bankruptcy  Act,  1890  (53  &  54 

(2)  Eepealed  by  12  &  13  Vict  c.  106,  Vict  c.  71,  8.  28).— J.  G.  P. 
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a  neiv  distress  {WiUiams  v.  Leper  (i) ;  Bampton  v.  PavUn  (2) )  cannot  lackinotok 
be  recovered  back  as  money  had  and  received  to  the  use  of  the      elliott. 
assignees.     At  all  events,  the  defendant  was  within  the  protection 
of  the  2  &  8  Vict.  c.  29,  the  notice  to  Taylor  of  the  act  of  bank- 
ruptcy not  being  notice  to  the  landlord  (Rainsay  v.  Eaton  (8) ),  he 
not  *being  the  party  immediately  employed  by  him.     The  learned       [  •**!  ] 
Serjeant  submitted  that  the  notice  itself  was  not  a  sufficient  notice 
in  point  of  fact ;  as  it  should  have  been  a  distinct  notice  of  circum- 
stances distinctly  amounting  to  an  act  of  bankruptcy,  and  not  a 
mere  intimation  of  that  which  might  or  might  not  amount  to  an 
act  of  bankruptcy. 

A  rule  nisi  was  granted  on  the  first  two  points,  but  not  upon  the 
last ;  the  Court  observing  that  there  had  been  a  substantial  notice 
to  Taylor  of  facts  implying  that  an  act  of  bankruptcy  had  been 
committed  by  May — a  notice  of  the  execution  by  him  of  the  deed 
which  was  afterwards  given  in  evidence  (4). 

Byles,  Serjt.  (with  whom  was  W.H.  Watson),  now  showed  cause  : 

The  landlord  has,  contrary  to  the  express  provisions  of  the  statute, 
distrained  for  more  than  one  year's  rent,  and  has  seized  and  sold 
property  which  by  the  act  of  bankruptcy  had  vested  in  the  plaintiffs 
as  May's  assignees.  The  excess  therefore  is  clearly  money  received 
to  the  use  of  the  assignees,  being  the  parties  to  whom  the  goods 
belonged.  This  is  distinctly  laid  down  by  Lord  Habdwicke  in 
Kitchen  v.  Campbell  (6).  Smith  v.  Jones  (6)  was  decided  upon  the 
same  principle. 

The  defendant  cannot  avail  himself  of  the  2  &  S  Vict.  c.  29,  a 
distress  not  being  within  the  protection  intended  to  be  afforded 
by  that  statute. 

(TniDAL,  Gh.  J.  :  Does  not  "attachment"  virtually  include  a 
distress?    It  is  a  holding  of  the  goods  in  pledge.) 

In  Ex  parte  Sty  an  (7),  a  deposit  by  way  of  pledge  of  a  policy  of 
assurance,  was  held  to  be  a  transaction  or  dealing  within  the  statute; 
but  in  no  case  has  the  word  "  attachment "  ^received  so  extended      [  *642  ] 
a  construction.    The  Legislature  may  have  thought  the  interests 

(1)  3  Burr.  1886 ;  2  Wilfl.  308.  N.  S.  778. 

(2)  4  Bing.  264 ;  12  Moore,  497.  (6)  3  Wila.  304;  2  W.  BI,  827. 

(3)  10  M.  &  W,  22.  (6)  1  Dowl.  N.  S.  526. 

(4)  See  Bamsay  v.  jEotow,  10  M.  &  W.  (7)  2  Mont.  Deacon  &  De  Gex,  219. 
22;    Rothwell   v.    Tiinbrdly   1    DowL 
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Laokivgton  of  the  landlord  were  sufficiently  protected.  Assuming,  however, 
Elliott,  that  notice  of  the  bankruptcy  was  necessary,  the  notice  to  the  broker 
was  sufficient  notice  to  the  landlord.  Rothwell  v.  Timbrell  (i)  is  in 
point.  It  was  there  held  that  an  act  of  bankruptcy,  committed  bj 
an  assignment  of  all  a  trader's  property  for  the  benefit  of  his 
creditors,  and  communicated  to  the  attorney  of  an  execution 
creditor  previously  to  the  issuing  of  a^.  /a.,  will  invalidate  the  execu- 
tion as  against  the  assignees,  notwithstanding  the  2  &  3  Vict.  c.  29, 
although  the  Jiat  issued  after  delivery  of  the  writ  to  the  sheriff,  hi 
that  case  notice  to  the  attorney  was  held  to  be  sufficient ;  d  fortiori, 
notice  to  the  broker,  who  is  the  general  agent  for  the  purposes  of 
the  distress.  In  Ramsay  v.  Eaton  (2),  notice  of  an  act  of  bankruptcy 
to  a  sheriff's  officer  in  possession  under  Aji.fa.^  was  held  not  to  be 
notice  to  the  execution  creditor  within  the  2  &  8  Vict.  c.  29 ;  the 
sheriff  being  the  officer  of  the  Court,  and  not  the  agent  of  the 
execution  creditor.   That  case  is  consistent  with  Rothwell  v.  Timbred. 

(TiMDAL,  Gh.  J. :  The  question  is,  whether  there  was  a  sale  of 
the  goods  by  the  defendant,  or  whether  the  remedy  of  the  assignees 
is  not  against  the  trustee  who  made  the  actual  sale  on  the  9th  of 
January.) 

The  transaction  on  the  8rd  of  January  between  Price  and  the 
defendant  was  a  sale ;  and  the  subsequent  deaUng  with  the  goods 
by  Price  on  behalf  of  the  trustee  did  not  alter  the  transaction. 

(Gbesswell,  J. :  If  the  landlord  had  received  the  rent  and 
expenses  from  the  tenant,  could  it  have  been  contended  that  that 
was  a  sale  ?) 

That  would  be  a  very  different  case  from  the  present. 

(Gbesswell,  J. :  There  is  another  difficulty  in  treating  this  as  a 
[  *543  ]       sale.     What  money  was  paid  for  the  *goods  ?) 

120Z. 

(Gbesswell,  J.:  That  sum  was  paid  for  the  goods  and  the 
agreement  by  the  landlord  to  abandon  his  right  to  distrain  for  the 
quarter's  rent  due  at  Christmas.) 

That,  it  is  submitted,  can  make  no  difference.    The  transaction  was 
(1)  1  Dowl.  N.  S.  778.  (2)  10  M.  &  W.  22. 
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treated,  by  both  parties,  as  a  sale  under  the  distress.     That,  Laokikgtoh 
however,  is  a  question  for  the  jury.  Elliott. 

Sir  T.  Wilde  and  Channell,  Serjts.,  in  support  of  the  rule : 

When  it  is  left  to  the  Court  to  say  whether,  upon  the  facts,  a 

nonsuit  ought  to  be  entered,  it  is  open  to  either  party  to  contend 

that  the  facts  should  have  been  submitted  to  the  jury.    Here,  the 

distress  was  on  the  29th  of  December,  the  payment  to  the  landlord 

on  the  3rd  of  January,  and  the  fiat  issued  on  the  9th  of  that  month. 

Had  this  been  the  case  of  a^.  fa.  upon  a  judgment  by  nil  dicit,  the 

execution  being  perfected  and  the  money  paid,  it  would  not  have 

been   affected    by  a    subsequent  Jiat.     There    is    no    substantial 

difference  between  the  74th  and  108th  sections  of  the  6  Geo.  IV. 

c.  16 ;  the  former  directs,  that  ''  no  distress  for  rent  made  and 

levied  after  an  act  of  bankruptcy  upon  the  goods  or  effects  of  any 

bankrupt,  shall  be  available  for  more  than  one  year*s  rent ; "  the 

latter,  that ''  no  creditor  who  shall  sue  out  execution  upon  any 

judgment  obtained  by  default,  confession,  or  nil  dicit^  shall  avail 

himself  of  such  execution  to  the  prejudice  of  other  fair  creditors." 

The  relation  to  the  act  of  bankruptcy  being  destroyed  by  the  2  &  3 

Viet.  c.  29,  the  payment  made  before  the^^  and  without  notice  of 

an  act  of  bankruptcy,  cannot  be  disturbed.     A  distress  comes  within 

the  term  "attachment"  in  that  statute,  which  was  probably  used 

in  former  Acts  in  the  sense  in  which  it  is  used  in  Gomyns's  Dig.  tit. 

Process.     It  is  within  the  scope  of  the  statute,  which  was  intended 

to  embrace  every  transaction  that  could  be  affected  by  the  ancient 

doctrine  of  relation.     The  Legislature  never  could  have  meant  to 

give  to  ^themselves  as  landlords  a  less  degree  of  protection  than  is      [  *544  ] 

afforded  to  other  classes  of  creditors.     The  question  then  arises 

whether  or  not  the  defendant  had  notice  of  an  act  of  bankruptcy 

having  previously  been  committed  by  May.     The  broker's  man  was 

an  agent  employed  to  perform  a  certain  duty ;  beyond  that,  he  was 

intrusted  with  no  discretion.     The  statute  will  be  rendered  nugatory 

if  every  messenger  or  subordinate,  or  servant,  is  considered  an 

agent  to  receive  notice.     This  case  falls  precisely  within  Ramsay  v. 

Eaton, 

But,  in  fact,  there  was  in  this  case  no  sale  at  all.  The  landlord 
had  a  statutory  power  of  sale  in  default  of  payment  of  the  rent 
within  the  five  days.  Fearing  that  the  exercise  of  this  power  might 
be  prejudicial  to  the  creditors,  and  desiring  himself  to  have  the 
conduct  of  the  sale,  the  trustee  bought  off  the  landlord's  claim, 

B.B. — VOL.  LXVI.  48 
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ijLOKTKOToy  including  his  right  to  distrain  for  the  Christmas  rent.    There  was 
Elliott,     no  change  of  property,  and  no  title  acquired  by  the  trustee  under 
the  landlord :  Lee  v.  Lopes  (i). 

The  money  having  been  paid,  cannot  be  recovered  back :  Lang- 
ridge  V.  DorviUe  {2),  Straq^  v.  The  Bank  of  England  (z).  The 
assignees  have  no  power  to  interfere  with  a  contract  to  which  they 
were  not  parties. 

TiNDAL,  Ch.  J. : 

The  first  question  raised  at  the  trial,  viz.  whether  the  money  was 
the  produce  of  the  sale  of  goods,  the  property  of  the  assignees, 
appears  to  me  to  dispose  of  this  case.  If  the  landlord  has  sold  the 
goods  of  the  assignees,  they  may  waive  the  tort,  and  sue  for  money 
had  and  received.  But  it  was  not  shown  that  any  sale  took  place. 
The  landlord,  when  he  distrained  on  the  29th  of  December,  had  a 
mere  right  to  detain  the  goods  as  a  pledge,  and  to  sell  them  at  the 
expiration  of  five  days,  in  case  the  rent  should  be  then  unpaid. 
[  *546  ]  *Before  the  expiration  of  the  five  days,  it  was  arranged  between  the 
trustee  under  the  deed  of  assignment  and  the  landlord's  agent,  that 
the  trustee  should  buy  the  landlord  out  by  paying  the  amount 
distrained  for.  The  goods  remained  upon  the  premises,  and  the 
trustee's  servant  was  in  possession  at  the  time  of  the  distress,  and 
BO  continued.  There  was  therefore  no  change  of  possession  or  of 
property ;  the  landlord  withdrew  and  the  goods  remained  in  the 
hands  of  the  trustee.  Nothing  in  the  transaction  bore  the  aspect 
of  a  sale.  No  public  notice  was  given,  and  there  was  no  sale  by 
public  auction.  The  landlord  could  not  by  law  have  so  disposed  of 
the  distress.  This  shows  that  the  transaction  differed  from  an 
ordinary  sale  by  a  landlord  in  satisfaction  of  a  claim  for  rent. 
Another  circumstance  proves  conclusively  to  my  mind  that  this  was 
not  a  sale,  but  a  mere  buying  out  of  the  landlord.  The  distress 
was  taken  on  the  29th  of  December,  for  rent  due  up  to  the  preceding 
Michaelmas.  The  landlord  had  at  that  time  a  right  to  distrain  for 
another  quarter's  rent.  One  part  of  the  arrangement  which  he 
came  to  with  the  trustee  was,  that  he  should  forego  the  quarter  s 
rent  due  at  Christmas.  This  would  be  sufficient  to  satisfy  me  that 
the  money  now  sought  to  be  recovered,  was  not  produced  by  any 
sale  of  the  property  of  the  assignees.  If  it  be  asked,  whose  money 
was  received  by  the  defendant,  the  answer  is  that  it  may  have  been 

(1)  16  East,  230.  (3)  6  Bing.  754;    4  Moo.  &  P.  639. 

(2)  6  B.  &  Aid.  117.  Ttdc  3  Man.  &  G.  731. 
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the  money  of  Price,  the  auctioneer,  who,  to  answer  some  purposes   Lackikoton 

of  his  own,  volunteered  to  make  the  payment ;  or  the  payment  may      Elliott. 

have  been  made  by  Price  as  the  agent  of  the  trustee,  who  thought 

it  desirable  that  the  goods  should  be  sold  by  himself  rather  than  by 

the  landlord,  and  did  not  then  contemplate  the  bankruptcy  of  May. 

But  there  appears  to  be  nothing  to  warrant  the  conclusion  that  it 

was  money  had  and  received  to  the  use  of  the  assignees ;  *and      [  *546  ] 

therefore  I  think  the  rule  for  entering  a  nonsuit  should  be  made 

absolute. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  Whatever  appearance  of  a  sale  the 
transaction  may  have  at  first  sight,  upon  a  closer  investigation  it 
turns  out  to  have  been  a  mere  bargain  to  get  rid  of  the  landlord's 
claim :  it  has  none  of  the  regular  and  usual  incidents  of  a  sale. 
The  goods  had  been  distrained  upon  by  the  landlord;  and,  by 
arrangement  between  him  and  Price,  the  agent  of  the  trustee,  they 
were  to  be  appraised  and  condemned  at  the  precise  amount  of  the 
rent  and  expenses,  which  tends  to  show  that  no  sale  was  contem- 
plated (1).  The  condemnation  (as  it  is  called)  was  a  mere  settlement 
between  the  parties,  and  not  a  sale.  The  landlord  wanted  his  rent ; 
and  Price  was  anxious,  on  the  part  of  the  trustee,  to  discharge  the 
goods  from  the  landlord's  claim.  If  my  brother  Byles  had  not  at 
the  trial  assented  to  the  reservation  of  leave  to  move  to  enter  a 
nonsuit  if  the  Court  should  be  against  him  upon  this  point,  all  we 
could  have  done  would  have  been  to  grant  a  new  trial.  But  the 
whole  case  was  left  to  the  Court  to  be  decided  upon  an  agreed  state 
of  facts.  I  am  of  opinion  that  there  was  no  sale  of  these  goods ; 
and  I  think  it  would  be  dangerous  to  hold  that  the  delivery  of 
goods  distrained  upon,  to  the  owner  on  the  premises,  amounted  to 
a  sale  under  the  distress.  The  rule  for  entering  a  nonsuit  must  be 
made  absolute. 

Gresswbll,  J. : 

I  am  of  the  same  opinion.     By  consent  of  the  parties,  it  is  left 
to  the  Court  to  say  whether  or  *not  there  was  a  sale  of  these  goods.       [  '^a  ] 
The  words  "  sale  and  purchase  "  do  not  appear  to  me  to  have  been 
used  in  their  ordinary  and  proper  sense  in  the  discussion  of  this 

(1)  In    replevin,    where   goods  are  distress  was  taken.    But  this  causes  no 

taken  beyond  the  amount  of  the  rent,  inconvenience ;    for  as  the  avowant' s 

the  jury  commonly  find  the  goods  to  judgment  is  for  the  sum  found,  the 

be  of  the  precise  value  for  which  the  excess  of  value  is  immaterial. 

48-2 
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Lackikgton  case.  The  whole  transaction  seems  to  have  been  a  mere  arrange- 
Elliott.  ment  to  dispose  of  the  landlord's  claim.  When  the  distress  was 
taken  on  the  29th  of  December,  the  goods  were  in  the  possession  of 
the  trustee  under  the  deed  of  assignment,  and  were  about  to  be 
sold.  The  distress  gave  the  landlord  no  property  in  the  goods,  but 
a  mere  lien,  with  a  right  to  sell  provided  the  rent  were  not  paid 
within  the  five  days.  The  arrangement  could  not  have  been 
intended  to  be,  that  the  landlord  should  sell  to  the  trustee,  and  that 
the  trustee  should  buy  that  which  was  already  his  property,  though 
subject  to  the  limited  right  of  the  landlord  before  mentioned.  The 
payment  was  made  for  the  purpose  of  redeeming  the  goods  from 
the  landlord's  claim  in  respect  of  the  distress  already  made,  and  to 
get  rid  of  his  right  to  distrain  for  the  further  rent  due  at  Christmas. 
The  only  ground  upon  which  the  plaintiffs  can  maintain  this  action, 
is  that  the  defendant  has  sold  goods  belonging  to  them,  and  has 
received  the  proceeds.  But  there  was  no  sale  in  the  sense  that 
would  make  the  proceeds  money  had  and  received  to  the  use  of  the 
assignees.  The  fact  of  a  sale  failing,  the  plaintiffs'  right  of  action 
fails  also.  It  is  unnecessary  to  give  any  opinion  on  the  point 
raised  respecting  the  operation  of  the  6  Geo.  lY.  c.  16,  s.  74,  and 
the2&8Vict.  c.  29(1).     *     *     * 

Ride  absolute  for  entering  a  nonsuit. 


1844.  PETERS   AND   Another   v.    CLABSON  and  Anotheb. 

Junes.         ^^  j^^jj   ^  ^  548—558  ;  S.  0.  8  Scott,  N.  R  384 ;  13  L.  J.  M.  C.  153 ;  8  Jur.  648.) 

[  648  ]  By  8.  67  of  the  Highway  Act,  1835,  surveyors  are  empowered  to  make 

drains  on  lands  adjoining  anj'  highway  upon  paying  the  owner  for  the 
damages  sustained  thereby,  to  be  settled  and  paid  for  as  the  damages  for 
getting  materials  in  inclosed  lands  are  therein  directed  to  be  settled  and 
paid.  The  power  of  getting  materials  is  given  by  the  Act  (sec-  54)— 
the  said  surveyor  making  such  satisfaction  for  the  materials,  and  also  for 
the  damage  done  to  such  lands  as  shall  be  settled  and  ascertained  by  order 
of  the  justices  at  a  Special  Session  for  the  highways. 

Held,  that  tender  of  satisfaction  for  damage  done  in  making  a  drain,  was 
not  a  condition  precedent  to  the  right  of  entry  on  the  land : 

Held,  also,  that  the  amount  of  satisfaction  could  only  be  ascertained  bv 
the  justices  at  a  Special  Session. 

Trespass  quare  clausuw  /regit. 

Pleas,  first,  Not  guilty  (by  statute).  Secondly,  entry  to  cleanse 
out  a  ditch  adjoining  a  public  highway,  \?faich  the  plaintiffs  bad 
wrongfully  stopped  up. 

(1)  See  note  (2),  p.  750. 
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The  plaintiffs,  admitting  the  existence  of  the  highway,  replied      Pbtebs 
de  injuria,  ahique  residuo  causce.  Clabsok. 

At  the  trial  before  Tindal,  Gh.  J.,  at  the  last  Spring  ^Assizes  for       [  649  ] 
the  county  of  Warwick,  the  following  facts  appeared.    The  defen-       [  *^^^  3 
dants,  who  were  way-wardens  (appointed  under  the  5  &  6  Will.  IV. 
c.  50)  for  the  parish  of  Garmouth  in  that  county,  on  the  24th  of 
March,  1848,  entered  a  close  belonging  to  the  plaintiffs,  adjoining 
the  highway,  and  opened  a  drain  for  carrying  off  water  from  the 
road,  which  had  been  closed  up  by  the  plaintiffs.     On  the  8th  of 
April  following,  notice  of  action  was  given,  and  the  present  action 
was  commenced  on  the  9th  of  May,  up  to  which  time  no  tender  of 
satisfaction  or  amends  had  been  made  on  behalf  of  the  defendants, 
nor  had  any  proceedings  been   taken  by  them  to  ascertain   the 
amount  of  damage  done  to  the  plaintiffs'  land.     *It  was  not  shown      [  *b5i  ] 
that  any  Special  Session  had  been  held  between  the  day  of  the  entry 
and  the  commencement  of  the  action. 

It  was  contended  on  the  part  of  the  plaintiffs,  that  under  the 
67  th  section  of  the  Act,  it  was  the  duty  of  the  defendants  to 
ascertain  the  amount  payable  to  the  plaintiffs  by  way  of  compen- 
sation, and  to  tender  the  same  before  they  entered  upon  the  land ; 
or  that,  at  any  rate,  under  that  section  and  the  54th,  they  ought 
themselves  to  have  brought  the  matter  before  the  Special  Sessions, 
so  that  the  amount  of  compensation  might  have  been  there  ascer- 
tained ;  and  that  not  having  done  either,  they  were  trespassers 
ab  initio.  The  defendants  admitted  that  a  verdict  must  pass  against 
them  upon  the  second  issue,  and  the  Lord  Chief  Justice  directed 
the  jury  to  find  a  verdict  for  the  defendants  upon  the  first  issue, 
reserving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them- 
selves on  that  issue,  with  40«.  damages,  if  the  Court  should  be  of 
opinion  that  the  defendants  were  not  protected  by  the  statute. 

ChanneU,  Serjt.,  in  last  Easter  Term,  moved  accordingly,  citing      <^/^  i^- 
the  following  cases  :  Boyfield  v.  Porter  (i) ;  Paddock  v.  Forrester  (2). 

(TiNDAL,  Ch.  J.  referred  to  The  Six  Carpenters*  case  (3),   and 
CaESSWELL,  J.  to  Lister  v.  Lobley  (4).) 

A  rule  nisi  being  granted, 

(1)  12  B.  E.  334  (13  East,  200).  (3)  8  Go.  Bep.  146  a. 

(2)  3  Man.  &  G.  903 ;  3  Scott,  N.  R.  (4)  7  Ad.  &  El.  124. 
715. 
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PsTiEBs  Adums,    Serjt.    (with    whom   was   G.   Hayes),    now  showed 

CLAMON.     cause.    *    *    ♦ 


[  653  ]  Manning,  Serjt.  (with  whom  was  Mellon)  showed  cause. 


«  « 


[  665  ]  TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  67th  section  of  the  general  Highway 
Act  does  not  make  the  ascertaining  of  the  damages,  or  the  payment 
or  tender  thereof,  a  condition  precedent  to  the  right  of  entry  upon 
the  land  taken  under  the  authority  of  the  Act.  The  object  of  the 
defendants  in  entering  upon  the  plaintiffs'  land  was,  to  make  a 
drain  to  carry  off  the  water  from  the  adjoining  highway.  Under 
the  67th  section,  the  way- wardens  have  authority  to  make  drains  &c. 
in  any  lands  adjoining,  "  upon  paying  the  owner  or  occupier  of 
such  lands  or  grounds  for  the  damages  which  he  shall  sustain 
thereby."  It  would  be  most  favourable  for  the  plaintiffs  to  stop  at 
this  point :  for,  looking  at  the  words  '^  upon  paying  for  the 
damages,"  it  might  be  said  that  the  entry  on  the  land  and  the 
payment  of  satisfaction  were  to  be  concurrent  acts.  But,  as  it  is 
obviously  impossible  to  pay  for  an  unknown  quantity  of  damage,  if 
there  had  been  no  reference  to  the  54th  section,  I  should  have 
thought  the  condition  not  precedent,  but  subsequent,  and  that  the 
amount  must  therefore  be  something  to  be  afterwards  ascertained. 
[  *556  ]  But  the  section  does  not  *stop  there ;  for  it  goes  on  to  say,  that 
**  the  damages  are  to  be  settled  and  paid  in  such  manner  as  the 
damages  for  getting  materials  in  inclosed  lands  or  grounds  are 
directed  to  be  settled  and  paid."  This  refers  us  back  therefore  to 
the  54th  section,  which  prescribes  the  manner  in  which  such  last- 
mentioned  damages  are  to  be  settled  and  paid  for.  That  section 
gives  authority  to  the  way-warden  to  enter  upon  certain  lands  and 
take  materials  for  the  highway,  "  the  said  surveyor  making  such 
satisfaction  for  the  materials  which  may  be  got  or  taken  away,  and 
also  for  the  damage  done  to  such  lands  or  grounds  by  the  getting 
and  carrying  away  the  same,  as  shall  be  settled  and  ascertained  by 
order  of  the  justices  at  a  Special  Sessions  for  the  highways."  I 
cannot  see  any  material  distinction  between  the  expression  "  upon 
paying"  in  the  67th  section,  and  '' making  such  satisfaction  "  in 
the  54th.  The  case  of  Boyfield  v.  Porter  is  an  authority  to  show, 
that  after  taking  the  materials  from  the  land,  the  determination  of 
the  amount  of  the  damage  is  left  to  the  Sessions.  That  case  was 
decided  upon  the  former  Highway  Act,  the  13  Geo.  III.  c.  78.    Is 
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there  any  substantial  distinction  between  the  provisions  of  that  Act      Pstsbb 
and  those  of  the  present  Act  ?     I  think  there  is  not.     By  the  29th     claubok. 
section  of  the  former  Act,  the  surveyor  or  way-warden  was  authorised 
to  enter  upon  inclosed  lands,  and  to  carry  away  materials  for  the 
highways :    ''  the   said  surveyor  making  such  satisfaction  for  the 
damage  to  be  done  to  such  lands  by  the  getting  and  carrying  away 
the  same,  as  shall  be  agreed  upon  between  him  and  the  owners, 
&c.,  and,  in  case  they  cannot  agree,  then  such   satisfaction  and 
recompense  shall  be  settled  and  ascertained  by  order  of  one  or  more 
justice  or  justices  of  the  peace,"  &c.    Except,  therefore,  for  the 
interposition  of  the  power  of  immediate  agreement  between  the 
parties,   in  the  18  Geo.  III.  c.  78,  the  mode  of  ascertaining  the 
amount  of  damage  appears  to  be  the  same  in  both  Acts.    *And  we       [  *667  J 
must,  in  this  case,  follow  the  decision  in  Boy  field  v.  Porter,  namely, 
that  the  amount  of  the  damage  must  be  fixed,  not  by  a  jury,  but  by 
the  magistrates  in  Special  Session. 

It  has  been  said  indeed,  that  even  if  the  making  or  tendering  of 
compensation  is  a  condition  subsequent,  still  there  was  a  duty  on 
the  way-wardens  to  ascertain  the  amount.  But  no  time  is  limited 
by  the  Act  for  their  doing  so.  The  notice  of  action  given  by  the 
plaintiffs  (i),  will  not  have  the  effect  of  limiting  the  period.  There 
is  nothing  to  prevent  them  from  ascertaining  it  now. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  The  words  in  the  old  Highway  Act 
are,  'Uhe  said  surveyor  making  such  satisfaction,  &c.  as  shall  be 
agreed  upon ; "  and  then  if  the  parties  cannot  agree  "  such  satis- 
faction &c.  shall  be  settled  and  ascertained  *'  by  the  justices.  The 
words  in  the  present  Act,  "  upon  paying  the  owner  &c.  for  the 
damages  "  in  the  manner  pointed  out  by  a  former  section,  where 
the  words  are  "  the  said  surveyor  making  such  satisfaction  &c.  as 
shall  be  settled  and  ascertained  by  the  justices,'*  are  rather  more 
like  a  condition  ;  but  I  think,  upon  the  old  decisions,  that  they  do 
not  amount  to  a  condition  precedent.  It  has  been  argued  that  even 
if  the  making  satisfaction  to  the  party  is  a  condition  subsequent, 
still  it  was  the  duty  of  the  way- wardens  to  go  before  the  magistrates, 
and  to^ake  a  tender,  before  action  brought.  The  provisions  of 
the  109th  section  are  relied  upon  in  support  of  that  proposition  ; 
and  it  is  contended  that,  under  that  section,  a  way-warden  must 

(1)  Notice  of  action  given  under  the  Public  Authorities  Protection  Act, 
8.  109  of  the  Act,  now  repealed;  s6e      1893  (66  &  67  Vict,  c  61).— J.  G.  P. 
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PxTEBa  tender  satisfaction,  and  therefore  that  he  is  bound  to  ascertain  the 
Clarsok.  amount  of  damage,  before  the  commencement  of  the  action.  Wliere 
a  way-warden  has  not  pursued  the  Act  of  Parliament,  it  may  be 
necessary  that  he  should  make  such  a  tender  of  amends;  but  I 
[  '*^^^  ]  think  that  where  he  has  conformed  to  *the  Act,  it  is  not  necessary 
that  he  should  go  before  the  justices  at  a  Special  Session  in  order 
to  ascertain  the  amount  of  damage  done.  If  it  were  so,  it  would 
involve  this  absurdity,  that  if  no  Session  were  held  between  the 
time  when  the  Act  complained  of  was  done,  and  the  commence- 
ment of  the  action,  it  would  be  impossible  to  ascertain  the  amount 
of  damage  ;  and  it  would  be  manifestly  absurd  to  hold  that  a  party 
was  bound  to  take  a  course  which  he  might  not  be  able  to  adopt. 

Gbbbswell,  J.  concurred. 

Rule  dUcharged. 


1844.  SURPLICE  r,  FARNSWORTH  and  Another. 

Junes.        ^^  j^j^  ^ ^  576—686;  S.  C.  8  Scott, N.  E.  307;  13  L.  J.  C.  P.  215;  8  Jur.  760.) 

L  ^^^  J  In  an  agreement  for  a  tenancy  of  buildings  for  a  term,  the  landlord  to  do 

the  repairs,  there  is  no  implied  condition  that  the  tenant  may  quit  if  the 
repairs  are  not  done  (1). 

Assumpsit,  for  use  and  occupation.    Plea,  non  assumpsit 

At  the  trial,  before  Gurney,  B.,  at  the  last  Assizes  for  the  county 
of  Nottingham,  the  following  facts  appeared  i 

The  defendants  were  yearly  tenants  to  the  plaintiff  of  certain 
malt-offices,  at  the  rent  of  25/.,  payable  half-yearly.  They  entered 
into  possession  at  Michaelmas,  1888.  In  March,  1848,  they  quitted 
the  premises,  upon  the  ground  that  they  were  not  in  a  fit  state  of 
repair  for  the  purposes  of  malting,  and  they  tendered  the  keys  to 
the  plaintiff's  agent,  who  refused  to  receive  them.  On  one  occasion 
during  the  tenancy  the  defendants  did  some  repairs  to  the  premises, 
and  deducted  the  amount  from  the  rent. 

The  learned  Judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff;  but  he  also  desired  them  to  state  whether,  in  their 
opinion,  the  premises  were  in  a  fit  state  for  the  purposes  of  malting 
at  the  time  they  were  given  up.  The  jury  having  found  that  the 
premises  were  not  in  a  fit  state  for  the  purposes  of  uniting, 
the  verdict  was  entered  for  the  plaintiff,  leave  being  reserved  to 
the  defendants  to  move  to  set  it  aside  and  enter  a  verdict  for 
themselves. 

(1)  Cited  in  Johnstone  v.  Milling  {ISS6)  16  Q.  B.  Div.  460, 474,  55  L.  J.  Q.  B.  162. 
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Dyles,  Serjt.,  in  last  Term,  obtained  a  rale  nm  for  this  purpose, 
upon  the  authority  of  Edwards  v.  Etherington  (i),  Collins  v. 
Barrow  {2)  ^  Salisbury  v.  Marshal  (3),  and  Smith  v.  Marrable  (4).  He 
also  mentioned  Sutton  v.  Temple  (6)  and  Hart  v.  Windsor {fi). 

Clarke,  Serjt.  now  showed  cause : 

The  question  in  this  case  is,  whether  use  and  occupation  will  lie 
in  respect  of  premises  which  are  out  of  repair,  or  whether  a  tenant 
is  entitled  to  give  up  possession  upon  that  ground.  There  was  no 
stipulation  here  that  the  landlord  should  repair ;  nor  does  it  appear 
that  he  was,  in  fact,  called  upon  to  repair,  though  the  tenants  were, 
on  one  occasion,  allowed  to  deduct  the  amount  of  some  repairs, 
done  by  them,  from  the  rent.  The  case  of  Edwards  v.  Hetherington 
was  decided  without  argument,  the  rule  for  a  new  trial  having  been 
refused. 


Surplice 
Fasks- 

WOBTH. 


[577] 


(TiKDAL,  Ch.  J. :  It  might  be  said  that  the  facts  in  that  case 
amounted  to  a  quasi  eviction.) 

[He  discussed  the  cases  above  cited.]  Even  if  there  were  an  implied 
contract  to  repair  by  the  landlord,  the  breach  of  that  engagement 
would  not  entitle  the  tenant  to  determine  the  tenancy.  This  is  not 
like  the  case  of  a  surrender,  as  in  Whitehead  v.  Clifford  (7). 

Byles,  Serjt.,  in  support  of  the  rule  : 

The  form  of  the  present  action  is  material.  It  is  for  the  use  and 
occupation  of  the  premises,  not  debt  upon  a  demise.  The  question 
is,  whether,  under  all  the  circumstances,  the  defendants  had  such 
an  use  and  occupation  as  will  sustain  the  action,  the  premises  being 
shown  to  be  in  such  a  state  as  to  render  them  unfit  for  the 
purposes  for  which  they  were  taken,  and  the  landlord  being  bound 
to  repair  them.  It  was  shown  that  the  repairs  had  previously  been 
done  at  his  expense. 

(Cbesswell,  J. :  Only  on  one  occasion.  There  may  have  been 
other  repairs.  And  the  circumstances  under  which  the  landlord 
allowed  the  repairs  to  be  deducted  from  the  rent  on  that  occasion, 
do  not  appear. 

&  M.  268;    7  Dowl.  &  Ey. 


(1)  By, 
117. 

(2)  1  Moo.  &  Bob.  112. 

(3)  4  Car.  &  P.  65. 

(4)  63  B.  B.  493  (Car.  &  M.  479 ; 


11  M.  &  W.  fi). 

(5)  12  M.  &  W.  52. 

(6)  Ih.  68. 

(7)  15  B.  B.  579  (5  Taunt.  518). 


[678] 
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TiNDAL,  Gh.  J. :  Suppose,  the  landlord  were  boond  to  repair, 
what  then  ?) 

In  that  case  there  would  be  an  implied  condition,  at  all  eyents,  in 
an  action  for  use  and  occupation,  that  if  the  premises  were  not 
repaired,  the  tenant  might  give  up  possession.  In  Salisbury  v. 
Marshal  there  was  an  understanding  between  the  parties  that  the 
premises  should  be  put  into  proper  repair,  it  is  to  be  presumed,  by 
the  landlord. 

(Gresswbll,  J. :  That  was  before  the  tenant  went  in.) 

He  did  enter  however,  and  his  complaint  was  that  the  landlord  did 
not  continue  to  repair. 

(TiNDAL,  Gh.  J. :  What  I  said  in  that  case  was,  that  if  there  had 
been  a  separate  agreement  to  do  the  repairs,  then  the  not  having 
done  them  would  furnish  no  defence  to  the  ^action.  But  I  thought 
the  agreement  formed  a  condition  precedent.) 

[He  discussed  the  cases  cited  above  and  referred  to  Coicie  v. 
Goodwin  (l).] 

(Cresswbll,  J. :  There  are  some  authorities  referred  to  by 
Pares,  B.  in  Hart  v.  Windsor  from  Brooke's  Abridgment  (2),  *to 


(1)  9  Car.  A  P.  378. 

(2)  Tit.  Dette,  pi.  18  and  72;  12 
M.  &  W.  84.  The  authoritiee  had  been 
cited  by  Joa.  Addison  in  the  argument. 
Bro.  Abr.  tit.  Dette,  pL  18,  refers  to 
27  Hen.  YI.  10,  where  the  case  is  thus 
reported,  ''In  a  plaint  for  debt  at 
Guildhall,  London,  upon  the  lease  of  a 
house,  the  defendant  said  that  the  action 
he  ought  not  to  have,  because  he  said 
that  the  custom  of  London  was  this, 
that  the  lessor  ought  sufficiently  to 
repair  that  which  he  demises,  during 
the  lease,  and  so  had  been  from  time 
whereof,  &c,  ;  and  he  says  that  the 
house,  by  tempest  of  water  and  wind, 
a  long  time  before  the  rent  was  in 
arrear,  was  uncovered  and  had  become 
so  ruinous  that  he  could  not  dwell  in 
his  house  or  take  any  profits  of  the 
house,  and  a  long  *time  before  the  rent 
was  payable  he  required  the  plaintiff 
to  repair  the  house  and  he  refused, 
wherefore  he  waived  the  house  before 
the  day  that  the  rent  was  payuble, 
because  he  could  not  dwell  therein. 


Verification  and  prayer  of  judgment. 
To  which  plea  the  plaintiff  demoired. 

Wangfordf  Serjt.  : 

If  the  plaintiff  had  ejected  the 
defendant  before  the  day  of  paymeat, 
that  would  have  been  a  good  plea ;  so 
here,  inasmuch  as  the  house  is  not 
repaired  he  cannot  dwell  therein. 
which  is  the  act  and  default  of  the 
plaintiff ;  and  if  the  rent  had  been 
reserved  in  this  form,  that  he  the 
plaintiff  should  sufficiently  repair  the 
house  during  the  term,  and  that  then 
he  the  defendant  should  pay  annually 
so  much,  in  this  case  it  would  hare 
been  a  good  plea  to  have  said  that  ihe 
house  was  ruinous,  and  that  he  had 
not  repaired  the  house  according  to 
the  lease,  and  had  demanded  judgment 
of  action;  this  would  have  been  a 
good  plea;  so  here.  To  which  it  was 
answered,  that  this  latter  case  was  not 
like  the  former  case,  because  there  the 
rent  was  reserved  upon  condition 
which  ought  to  be  performed  before  he 
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show  that  even  where  the  lessor  is  boand  to  repair  and  does  not, 
the  tenant  cannot  quit) 


should  pay  any  thing,  but  the  first 
case  is  not  conditional  but  a  covenant, 
upon  which,  by  the  custom,  he  might 
have  an  action  of  covenant,  if  it  was 
made  by  indenture.  And  the  case  of 
the  ouster  is  not  like  this  case,  for 
when  the  lessor  ousts  the  lessee,  the 
lessor  is  himself  seised,  but  if  the  lessee 
renounces  his  tenancy,  the  lessor  is  not 
thereby  in  possession,  but  the  lessee 
is  still  possessed ;  and  if  the  lessor 
chooses  to  enter,  the  lessee  shall  have 
a  good  action  against  him,  and  so  it  is 
not  like.  And,  Sir,  notwithstanding 
the  lessee  may  have  an  action  of  cove- 
nant against  the  lessor,  and  so  recover 
his  damages,  that  shall  not  deprive 
{ne  eoctorUra)  the  plaintiff  of  his  action, 
for  a  covenant  shall  not  oust  (ne  extor- 
tera)  another  action,  but  a  thing  done 
by  a  man  shall  oust  (extortera)  the 
same  man  from  another  action,  as  in  a 
writ  of  waste,  if  the  plaintiff  himself 
did  the  waste,  and  so  is  the  diversity. 
And  so  the  opinion  of  the  Court  was 
that  the  plaintiff  should  recover.  And 
therefore  the  parties  agreed,  &c."  (T. 
27  Hen.  VI.  fo.  10,  pi.  6).  Bro.  Abr.  tit. 
Dette,  pi.  72,  refers  to  14  Hen.  IV.  27, 
where  the  case  is  thus  reported.  *'  In 
a  writ  of  debt  the  plaintiff  counted 
that  he  demised  to  the  defendant 
certain  land  for  a  term  of  years, 
rendering  certain  rent  at  certain  terms, 
and  showed  how  the  rent  was  in 
arrear,  &c.,  and  often  had  he  prayed 
him  to  pay,  &c. 

Chet\  Serjt.  : 
The  plaintiff  demised  the  land,  as  he 
has  said,  by  this  deed,  which  is  here, 
rendering  to  him  the  said  rent;  and 
by  the  deed  he  is  bound  to  repair  the 
houses  at  the  beginning  of  the  term ; 
and  after  they  are  sufficiently  repaired, 
we  *are  to  sustain  them  at  our  cost 
tmtil  the  end  of  the  term,  &&  Where- 
upon at  the  beginning  of  the  term 
there  were  certain  houses  which  were 
uncovered  and  not  repaired;  where- 
upon he  commanded  us  to  amend  those 
houses  which  were  uncovered  and  not 


repaired;  whereupon  he  commanded 
us  to  repair  those  houses  with  the  rent, 
and  we  did  it,  and  expended  the  same 
rent  in  the  cost  of  the  repair  of  the 
same  houses,  and  more ;  wherefore  we  do 
not  intend  that  action  he  ought  to  have. 

Hill,  J.: 

You  have  shown  that  the  rent  is 
reserved  by  a  deed,  and  have  acknow- 
ledged the  duty ;  wherefore  now  to  say 
that  you  have  put  the  same  rent  upon 
the  cost  of  the  houses  by  his  command, 
and  of  that  you  show  nothing  (produce 
no  deed),  I  cannot  see  how  you  can  be 
allowed  to  say  that.  But  rien  arrerff 
or  levied  by  distress,  you  may  well 
say,  notwithstanding  the  specialty. 

Chein  : 
He  has  counted  upon  a  lease  without 
deed,  wherefore  we  wUl  not  show  a 
deed. 

Hill: 

StiU  it  is  all  one  if  you  acknow- 
ledge the  duty,  although  the  lease  was 
without  deed. 

Hankford,  J.  to  Chein : 

If  I  lend  you  certain  money  and 
afterwards  bring  a  writ  of  debt  against 
you,  will  it  be  a  plea  for  you  to  say 
that  you  have  paid  another  person  the 
same  money  by  my  command,  without 
showing  any  thing  of  it ;  qwisi  diceret 
non  ;  wherefore  no  more  so  here. 

CAtf/n  durst  not  demur,  but  said  he 
would  imparl,  &c."  (H.  14  Hen.  IV. 
fo.  27,  pi.  35.  And  see  Stafford  v. 
Cantlow,  M.  34  Hen.  VI.  fo.  17,  pi.  32.) 
But  in  T.  11  Bic.  11.  Fitz.  Abr.  tit. 
Barre,  pi.  242,  is  the  following  case : 
**Debt  upon  a  lease  for  a  term  of 
years. 

Pynchehek,  Serjt. : 
The  defendant  demised  to  us  the  said 
land  by  the  deed  which  here  is ;  and 
by  the  same  deed  he  granted  to  us  that 
we  should  repair  the  same  lands  when 
the}*  should  be  luinous,  at  the  cost  of 
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Those  cases  were  before  the  action  for  use  and  occnpation  wag 
given  by  statutes 

(GoLTMAN,  J. :  Do  you  admit  that  debt  on  the  demise  would  still 
lie  ?    For  if  so,  the  tenancy  mast  be  still  continuing.) 

HaH  V.    Windsor  would  seem   to   show  that.    But  in  debt  on 

demise  the  defendant  might  plead  in  confession  of  the  demise  and 

avoidance  thereof  by  showing  the  non -repair  by  the  landlord.     In 

assumpsit  for  use  and  occupation,  the  whole  question  is  at  large 

under  non  '^assumpsit.  In  1  Boll.  Abr.  tit.  Apportionment  (G)  (i)  it  is 

said,  ''  if  a  man  lease  land  for  life  or  years,  rendering  rent,  and 

afterwards  part  of  the  land  becomes  covered  with  fresh  water,  this 

will  not   make  an  apportionment   of  the  rent,  because  the  soil 

remains,  and  the  lessee  alone  shall  have  the  fish  in  the  water,  and 

he   may,   by  ordinary   intendment,  regain   the  land.    But,  if  a 

man  lease  for  life  or  years,  rendering  rent,  and  part  of  the  land 

becomes  covered  by  the  sea,  this  will  make  an  apportionment  of  the 

rent,  because,  though  the  soil  remains  to  them,  yet  the  water  is 

part  of  the  sea,  and  so  is  common  to  any  man  to  fish  there  as  well 

as  to  the  lessee,  and  there  is  no  possibility,  by  ordinary  intendment, 

to  regain  it"  (2).     So  that  a  distinction  is  made  between  an  overflow 

by  the  sea  or  by  fresh  water ;  the  former  case  being  considered 

equivalent  to   an   eviction.    Here,  there  is   no   impossibility  to 

perform  the  contract  on  the  part  of  the  landlord.     If  it  had  been 

agreed  that  the  term  should  continue,  the  plaintiff  would  certainly 

have  been  entitled  to  recover  for  the  value  of  the  premises.    Would 

use  and  occupation  lie  for  a  house  which  had  been  burnt  down, 

or  for  an  apartment  in  a  house  that  had  been  burnt,  where  nothing 

was  left  for  the  tenant  to  occupy  ? 

(TiNDAL,  Gh.  J. :  In  such  a  case  there  might  be  a  distinction 

the  plaintiff;    and  he  said  that  they      ruinous  and  feeble;  wherefore  answer, 
were  ruinous,  and  showed  how,  and 
that  he  repaired  the  said  houses  and 
land  with  the  same  rent.    Judgment, 
if  action. 


Markham,  Serjt : 

The  deed  does  not  provide  that  he 
shall  repair  the  houses  and  land  with 
the  rent ;  wherefore  judgment,  and  we 
pray  our  debt,  &a 


Belkkap,  Ch.  J. : 

He    has   said  that  the 


house 


Markfiam : 
He  has  expended  in  repairs  only 
20«.,  and  we  pray  our  debt  of  the 
remainder." 

(1)  PI.  1  and  2,  translated  3  Yin. 
Abr.  14,  same  title. 

(2)  I>yeT,o6&{Bichards,leTavemeri 
case)  is  referred  to.  But  the  former 
point  is  not  there  mentioned.  And 
upon  the  latter  there  was  a  division  of 
opinion.  See  also  Bac.  Abr.  tit  Bent 
(M.),  2. 
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whether  or  not  the  burning  was  by  the  act  of  God  (i).  Have  you 
considered  the  case  of  Izon  v.  Oorton?  (2).  It  seems  very  strong 
against  you  upon  the  latter  point.  The  defendants  there,  as  tenants 
from  year  to  year,  occupied  a  second  floor,  *which,  during  their 
occupation,  was  consumed  by  an  accidental  fire ;  and  it  was  held 
that  notwithstanding  the  destruction  of  the  premises,  they  were 
liable  to  an  action  for  use  and  occupation  for  the  period  which 
elapsed  between  the  fire  and  the  regular  determination  of  the 
tenancy.) 

Did  it  appear  there  that  the  parties  had  gone  out  of  possession  ? 

(TiKDAL,  Ch.  J. :  As  much  so  as  people  usually  do  when  their 
houses  are  burnt  down. 

Cresswell,  J. :  And  even  more  so,  for  being  only  tenants  of  an 
npper  floor,  they  had  not  even  the  land.) 

That  case  appears  to  be  at  variance  with  Edwards  v.  Hetherington. 
Here,  at  any  rate  the  tenants  were  anxious,  and  offered  to  give  up 
possession. 

TiNDAL,  Ch.  J. : 

It  seems  to  be  admitted  that  this  rule  cannot  be  sustained, 
unless  it  is  shown  that  the  ground  upon  which  it  was  obtained 
can  be  supported ;  namely,  that  if  the  landlord  is  bound  to  repair 
the  premises  during  the  tenancy,  there  is  an  implied  condition  that 
should  he  fail  in  the  performance  of  his  contract,  the  tenant 
may  throw  up  the  tenancy.  No  authority  has  been  cited  to  show 
that  such  a  contract  to  repair  implies  such  a  condition.  If  the  con- 
tract were  under  seal,  the  condition  that  the  tenant  upon  the 
breach  thereof  might  determine  the  tenancy,  could  not  be  implied. 
Where  it  is  intended  that  a  covenant  shall  operate  as  a  condition, 
there  is  always  an  express  covenant  to  that  effect ;  as  in  the  case  of 
re-entry  by  the  lessor  for  breach  of  covenant  by  the  lessee.  I  am 
not  aware  of  any  legal  principle,  that  an  agreement  by  parol  is  in 
this  respect  to  be  construed  differently  from  one  under  seal. 
Assuming,  therefore,  that  there  was  an  agreement  in  this  case 
by  the  landlord  to  repair — though  none  was  actually  proved — there 

(1)  See  Richards,  le  Tavemer^s  ctiae,  pi.  11. 

ut  supra,  Bol.  Abr.  and  Vin.  Abr.  tit.  (2)  50  E.  R.  772  (5  Bing.  N.  C.  501  ; 

Apportionment  (C.)  pi.  3;  Bac.  Abr.  7  Scott,  537). 
tit.  Rent  (M.),  2.     But  see  Dyer,  33  a, 
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is  no  principle  of  law  to  authorise  the  importing  of  the  condition 
contended  for.  In  such  a  case  the  tenant  will  have  his  remedy 
over  against  his  landlord ;  *but  the  relation  of  landlord  and  ten&nt 
still  subsists  between  them.  In  Salisbury  v.  Marshal  there  was 
something  to  be  done  by  the  landlord  before  the  tenant  entered. 
That  looks  more  like  a  condition,  and  if  it  was  not  performed  then 
the  whole  matter  would  fall  to  the  ground.  And  though  the  tenant 
there  entered  into  possession,  it  was  upon  the  assumption  that  the 
landlord  would  go  on  with  the  repairs ;  but  the  latter  failed  to  do 
so,  and  did  not  perform  what  he  had  agreed  to  do  in  order 
to  enable  the  tenant  to  enter.  After  the  case  of  Izon  v.  Gorton 
it  seems  impossible  to  hold,  in  this  case,  that  the  tenancy  did 
not  continue. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  Some  of  the  cases,  such  as  Salisbury  v. 
Marshal,  and  Edwards  v.  Hetherington,  may,  I  think,  be  dis- 
tinguished from  the  present.  In  the  case  of  Cowie  v.  Goodwin,  the 
nuisance  was  actually  prejudicial  to  health.  But  if  not  distingaish- 
able,  they  seem  to  be  overruled  by  Hart  v.  Windsor ;  to  which  I 
fully  adhere.  I  think  that  the  circumstance  of  a  landlord  being 
bound  to  repair,  does  not  entitle  the  tenant  to  quit  upon  the 
failure  of  the  landlord  to  perform  his  contract.  It  is  said  that 
Hart  V.  Windsor  is  distinguishable  from  the  present  case,  inasmnch 
as  it  was  an  action  on  a  demise,  and  this  is  for  use  and  occupation ; 
but  I  do  not  think  there  is  any  thing  in  the  distinction.  If  debt 
upon  a  demise  lies,  the  tenancy  still  continues;  so,  in  use  and 
occupation,  although  there  may  be  no  actual  occupation,  there  must 
be  what,  in  law,  amounts  to  a  holding. 

Gbbsswell,  J. : 

It  seems  to  me  also  that  the  rule  must  be  discharged.  This  is  an 
action  for  use  and  occupation,  founded  upon  an  agreement  to  hold 
for  a  term  not  yet  expired.  It  is  said  that  this  agreement  was  pat 
an  end  to  by  the  non-performance  of  an  implied  *condition  on  the 
part  of  the  landlord  to  repair  the  premises.  It  seems  to  be  admitted 
that  no  condition  could  be  implied  if  the  contract  were  written  or 
under  seal.  And  there  is  not  more  reason — there  is  ev6n  less— to 
import  such  a  condition  into  the  present  contract  (i). 

(1)  Where  a  landlord  is  bound  to  acddent,  is  obliged  to  make  thoN 
repair  in  certain  cases,  and  the  tenant  repairs  to  prevent  further  mischief,  if 
in  one  of  those  cases,  from  a  .sudden      an  action  be  brought  against  the  tenant 
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A.,  of  London,  liad  ordered  beans  of  B.  and  C,  of  Leghorn,  through iX, 
their  agent.  B.  and  C.  shipped  more  than  the  quantity  ordered,  and  drew 
two  bills  upon  A.,  one  for  the  quantity  ordered,  and  the  other  for  the 
residue ;  and  they  transmitted  those  bills  to  A.  through  D.,  with  a  letter  of 
advice  and  an  indorsed  bill  of  lading  for  the  whole  cargo.  The  beans  were 
shipped  in  3,932  sacks.  A.  accepted  the  bill  for  the  beans  ordered,  but 
declined  to  take  the  residue  (amounting  to  1,442|  sacks),  or  to  accept  the 
bill  drawn  against  them.  D.  consented  to  take  the  residue  of  the  beans, 
and  A.  thereupon  wrote  a  letter  to  him,  acknowledging  such  residue  to  be 
his,  and  inclosed  an  order  to  the  captain  to  deHver  to  the  bearer  the 
1,442|  sacks.  D.  thereupon  handed  oyer  the  bill  of  lading  to  A.  D. 
accepted  the  bill  drawn  against  the  residue  of  the  cargo,  and  paid  it  at 
maturity.  Before  the  arrival  of  the  ship  D.  sold  the  residue  to  E.,  who 
accepted  a  bill  for  the  amount,  drawn  by  B.,  who  happened  to  be  in 
London,  and  D.  handed  to  E.  A.'s  letter  and  delivery-order.  E.  afterwards 
applied  to  F.  for  an  advance  of  cash,  and  handed  him  over  as  a  security 
{inter  alia)  the  letter  and  delivery-order;  and  F.  gave  his  acceptance 
to  E.  for  the  amount  of  cash  required;  which  acceptance  was  honoured 
at  maturity.  Before  E.'s  acceptance  became  due,  and  before  the  arrival 
of  the  ship,  E.  stopped  payment.  When  the  ship  arrived,  the  portion  of  the 
cargo  for  which  A.  had  accepted  the  bill  was  delivered  to  him. 

Held,  that  D.  might  exercise  the  right  of  stoppage  in  tranaitu  as  to  the 
residue. 

Held,  also,  that  the  delivery-order  given  by  A.  was  not  equivalent  to  a 
bill  of  lading. 

This  was  an  action  of  trover  for  a  quantity  of  beans  and  sacks, 
of  the  alleged  value  of  700Z.     The  defendant  pleaded,  first,  Not 
guilty ;  secondly,  that  the  ^plaintiff  was  not  possessed  of  the  goods       C  *^^^  ] 
mentioned  in  the  declaration. 

The  cause  was  tried  at  Guildhall,  at  the  sittings  after  Trinity 
Term,  1842,  before  the  Lord  Chief  Justice,  when  a  verdict  was 
found  for  the  plaintiff  for  7002.  damages,  subject  to  the  following  case : 

The  beans  mentioned  in  the  declaration  were  part  of  a  cargo  of 
beans  in  sacks,  shipped  by  John  and  Thomas  Lloyd,  of  Leghorn,  in 
May,  1841,  to  Hunter  and  Coventry,  merchants  in  London,  per  the 
ship  Agnes,  Captain  Turcan,  in  consequence  of  an  order,  previously 
given  by  the  latter  to  the  former,  through  the  plaintiff.  The 
shippers  transmitted  to  Messrs.  Hunter  and  Coventry,  through  the 
plaintiff,  a  letter  of  advice,  with  a  bill  of  lading  for  the  whole  cargo, 

for  the  rent,  a  court  of   equity  will  the  landlord:     Waters  v.    Weigall,   2 

not  interpose ;  because  the  tenant,  if  Anst.  575. 

entitled  to  charge  the  landlord  with  the         (1)  Cited  by  Blackbu&n,  J.,  Cole  v. 

repairs,  may  set-off  in  the  action  the  North-WeBtem  Bank  (1875)  L.  E.  10 

money    advanced    by    him    for    the  0.  P.  354,  373;  and  see  M'Ewan  v. 

repairs^  as  money  paid  to  the  use  of  Smith  (1849)  2  H.  L.  C.  309. 
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Jewktvb  to  the  order  of  the  shippers,  and  indorsed  **  John  and  Thomas 
UsBOBSB.  Lloyd,'*  and  an  invoice,  and  also  two  bills  of  exchange,  both  of  them 
bearing  date  at  Leghorn,  on  the  7th  of  May,  1841,  and  drawn  by 
the  shippers  upon  Hunter  and  Coventry  at  three  months ;  the  one  for 
5892.  98. 1(2.,  and  the  other  for  8172.  14«.  6d.,  payable  to  the  order 
of  the  drawers,  and  both  specially  indorsed  by  the  payees  to  John 
Lloyd  &  Co.,  of  Manchester,  which  last  mentioned  firm  consisted  of 
[  *680  ]  the  same  ^individuals  as  the  firm  of  John  and  Thomas  Lloyd,  of 
Leghorn. 

The  following  is   a   copy   of   the  above-mentioned   letter   of 
advice  : 

''  Leohobn,  8th  May,  1841. 
'^  Gentlemen, — With  reference  to  our  communications  throagh 
our  mutual  friend  Mr.  Jenkyns,  we  have  this  pleasure  to  wait  on 
you  with  invoice,  bill  of  lading,  and  copy  of  charter-party,  for  a 
cargo  of  beans,  on  your  account,  per  Agnes,  Captain  Turcan,  sailing 
to-morrow  morning ;  and  the  same  amounts  to  857L  8«.  Id.  sterling, 
which  we  have  valued  on  you  in  two  points,  589Z.  9s.  Id.  sterling, 
and  8172.  148.  6d.  sterling,  at  three  months'  date,  to  our  order. 
The  quality  of  these  beans  has  turned  out  very  good,  and  clearer 
than  the  generality  of  shipments. 

(Signed)  ^*  John  and  Thomas  Lloyd." 

The  bills  were  drawn  for  the  price  of  the  shipment.  The  ship- 
ment exceeded  the  order  of  Hunter  and  Coventry,  by  the  amount  of 
the  smaller  bill.  Soon  after  the  arrival  of  the  letter  of  advice,  bill 
of  lading,  invoice,  and  bills  of  exchange,  in  London,  the  plaintiff, 
who  was  the  agent  in  London  of  the  shippers,  called  upon  Hunter  and 
Coventry  for  their  acceptance  of  the  above  bills.  On  that  occasion 
Hunter  and  Coventry  accepted  the  bill  for  589Z.  9s.  Id.,  which  covered 
the  price  of  the  beans  urdered  by  them,  but  declined  to  take  the 
remainder  of  the  cargo,  and  refused  to  accept  the  smaller  bill ; 
whereupon  an  arrangement  was  come  to  which  is  explained  by  a 
letter,  of  which  the  following  is  a  copy : 

"  Mr.  Jenkyns,  "  London,  24th  May,  1841. 

"  Sir, — The  invoice  per  Agnes,  Turcan,  master,  from  Leghoro, 
states  8,982  sacks  of  beans,  equal  to  (supposed)  988  quarters;  the 
amount  sterling  for  which  bills  have  been  drawn  is  857/.  Ss.  Id.  As 
[  *68i  ]  you  have  *  withdrawn  from  this  amount  817Z.  14k.  Gd.,  we  herebj 
acknowledge  such  a  proportion  of  the  said  cargo  of  beans  per  Agnet, 
according  to  the  said  sum  of  817/.  lis.  6d.,  the  which  you  have  accepted* 
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to  be  yours,  and  herewith  hand  yoa  an  order  to  receive  the  same ;  Jenkyns 
and,  should  there  be  a  difference  in  the  calculating  the  sacks  as  per  usbobne. 
invoice,  then  you  must  bear  such  proportion. 

(Signed)  "  Hunter  and  Coventry." 

The  order  referred  to  in  the  letter  was  inclosed  therein ;  and  the 
following  is  a  copy  thereof : 

"  Captain  Turcan  of  the  Agnea. 

**  Sir, — Please  deliver  to  the  bearer  one  thousand  four  hundred 
and  forty-two  three-fourths  (1,442  j)  sacks  of  beans  ex  Agnes, 

(Signed)  "  Hunter  and  Coventry." 

The  plaintiff  accordingly,  in  pursuance  of  the  said  arrangement, 
accepted  the  smaller  bill,  namely,  on- or  about  the  said  24th  day  of 
May,  and  paid  it  at  maturity  to  John  Lloyd  &  Co. ;  whereupon  the 
following  receipt  was  indorsed  on  the  back  of  the  bill  by  Thomas 
Lewis,  per  procuration  of  John  Lloyd  &  Co.,  of  Manchester, 
namely,  "  Eeceived  from  Mr.  Jenkyns,  London,  the  amount  of 
this  bill  in  cash,  on  account  of  Messrs.  Jno.  and  Thos.  Lloyd,  per 
pro.  Jno.  Lloyd  &  Co.,  Thos.  Lewis." 

The  plaintiff,  at  the  time  the  said  arrangement  was  come  to, 
handed  over  the  bill  of  lading  to  Hunter  and  Coventry. 

The  plaintiff  afterwards,  and  about  six  weeks  before  the  arrival 
of  the  vessel  in  the  port  of  London,  sold  the  beans  to  J.  W.  Thomas 
for  the  price  of  817i.  14«.  6rf.,  for  which  Thomas  accepted  a  bill  to 
that  amount,  payable  at  the  same  time  as  the  two  former  bills. 

The  bill  was  sent  to  Thomas  for  acceptance,  inclosed  in  a  letter, 
of  which  tl^e  following  is  a  copy : 

"  London,  May,  1841.  [  682  ] 

"Mr.  Thomas, — In  forwarding  the  inclosed  for  acceptance,  I 
beg  to  hold  you  harmless  of  damage  to  your  beans  per  Agnes. 
The  quantity,  as  shown  per  bill  you  accept,  I  promise  to  deliver 
you  free  of  damage. 

(Signed)  "  F.  Jenkyns." 

The  bill  inclosed  was  drawn  by  John  Lloyd,  one  of  the  Leghorn 
firm,  who  was  generally  resident  at  Leghorn,  but  who  happened 
at  the  time  to  be  in  London,  by  the  style  and  firm  of  John  Lloyd 
&  Co.  The  bill  was  made  payable  to  the  order  of  that  firm,  and 
was,  at  the  time  it  was  so  sent  for  acceptance,  indorsed  specially  to 
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Jenkyks     the  plaintiff  by  the  said  John  Lloyd,  under  the  said  style  of  John 

tisBOBNB.     Lloyd  &  Co. 

On  the  25th  of  May,  the  plaintiff  forwarded  to  J.  W.  Thomas, 
Hunter  and  Coventry's  said  letter  of  the  24th  of  May,  and  their 
delivery-order  for  the  1,442J  sacks  of  beans  before  set  forth, 
accompanied  by  the  following  letter : 

''  I  was  disappointed  not  seeing  you  yesterday.  The  enclosed 
documents  left  for  you  I  now  beg  to  enclose ;  and  as  I  am  anxious 
to  send  the  bill  accepted  to  Manchester,  if  I  may  not  have  been 
sufficiently  explicit,  I  now  beg  to  say  that  I  guarantee,  on  the  part 
of  Lloyd  &  Co.  of  Leghorn,  that  your  beans  be  delivered  in  good 
order.    Please  forward  the  bill  accepted  to 

"  London,  25th  May,  1841.  "  P.  Jbnkyns." 

Thomas  thereupon  accepted  the  bill  for  the  beans,  and  returned 
the  same  to  the  plaintiff.  Thomas,  on  the  14th  of  June,  applied 
to  the  defendant  for  an  advance,  and  proposed  to  give  him  a 
security  for  a  sum  of  1,000/.  two  bills  of  lading  of  two  cargoes  of 
oats,  and  the  before-mentioned  delivery-order  for  the  l,442f  sacks 
of  beans.  The  two  cargoes  of  oats  were  distinct  property,  having 
[  '683  ]  nothing  to  do  with  the  question  in  this  cause.  The  defendant,  *on 
the  faith  of  these  securities,  gave  his  acceptance  to  Thomas  for 
1,000/.,  and  received  from  Thomas  at  the  same  time  the  letter 
of  the  24th  May,  signed  by  Hunter  and  Coventry,  and  the 
delivery-order  for  the  beans,  together  with  the  said  two  bills 
of  lading. 

On  the  same  14th  of  June,  Thomas  explained  to  the  defendant 
that  Hunter  and  Coventry  held  the  bill  of  lading  of  the  whole 
cargo  of  beans  by  the  Agnes,  and  stated  that  he,  Thomas,  had 
been  informed  by  the  plaintiff  that  it  was  all  shipped,  and  the 
bill  of  lading  made  out,  to  Hunter  and  Coventry,  therefore 
it  was  impossible  that  he,  Thomas,  could  have  the  bill  of  lading, 
which  was  held  by  the  owner  of  the  larger  part  of  the  cargo. 
The  bill  for  1,000Z.  was  duly  paid  by  the  defendant  at  maturity. 
The  net  proceeds  of  the  two  cargoes  of  oats  and  of  the  l,442i 
sacks  of  beans,  amount  to  739Z.  Is.  Id,,  which,  being  deducted  from 
the  sum  of  1,000/.,  the  amount  of  the  bill,  leaves  260/.  18«.  lid.,  to 
which  extent  the  defendant  was  uncovered  by  his  securities. 

Before  Thomas's  acceptance  became  due,  and  before  the  arrival 
of  the  said  ship  as  hereinafter  mentioned,  namely,  on  the  Ist  of 
July,  1841,  Thomas  stopped  payment.    A  Jiat  issued  against  him 


vol..  Lxvi.l     1844.     C.  P.     7  MAN.  &  G.  683—684.  771 

on  the  5th  of  July,  1841 ;  and  his  before-mentioned  acceptance  was     Jesktns 
never  paid.    The  vessel  arrived  in  the  river  about  the  2nd   of     usbo'kne. 
July,  and  upon  that  day,  and  whilst  the  cargo  of  beans  remained 
on  board  the  vessel,  the  plaintiff  addressed,  and  delivered,  to  Captain 
Turcan  a  letter,  of  which  the  following  is  a  copy  : 

"  London,  2nd  July,  1841. 
**  Captain  Turcan, — As  soon  as  you  arrive,  1  should  wish  to  see 
you.  My  office  is,  S,  Love  Lane,  Eastcheap.  There  is  a  parcel  of 
beans  on  board,  in  dispute.  Should  you  receive  an  order  to 
deliver  the  same  from  Messrs.  Hunter  and  Coventry,  by  no 
means  do  so.  You  of  course  consign  your  vessel  to  me,  as 
instructed  at  Leghorn. 

"  P.  Jbnkyns." 

And  on  the  same  day,  the  plaintiff  addressed  and  sent  to  Hunter       [  ^s^  ] 
and  Coventry  a  letter,  of  which  the  following  is  a  copy : 

"  8,  Love  Lane,  July  2,  1841. 

"Messrs.  Hunter  and  Coventry, — The  portion  of  beans,  which 

I  hold,  according  to  your  letter  of  the  24th  ultimo,  on  board  the 

Agnes,  Captain  Turcan,  forming  part  of  8,001  sacks,  I  beg  you  will 

not  allow  to  be  taken  away  by  any  parties  without  further  instructions 

from  me. 

"F.  Jenkyns." 

Upon  arrival  of  the  ship  in  London  on  the  16th  of  July,  1841, 
that  portion  of  the  cargo  which  belonged  to  Hunter  and  Coventry 
was  delivered  to  them ;  but  the  captain  refusing  to  deliver  to  the 
plaintiff  the  remaining  portion  of  the  beans,  plaintiff,  whilst  the 
beans  remained  on  board  the  vessel,  namely,  on  the  18th  of 
July,  made  a  formal  demand  of  the  same  to  the  captain,  and 
at  the  same  time  tendered  to  him  the  freight  and  charges  due 
in  respect  of  them;  and  the  plaintiff  also,  on  the  28rd  of  July, 
addressed  and  sent  another  letter  to  Captain  Turcan,  of  which  the 
following  is  a  copy : 

"  28rd  July,  1841. 

"CAPTAni  Turcan, — By  these  presents,  I  beg  to  say,  that,  in 
refusing  to  give  up  the  beans  to  an  order  dated  24th  May,  which 
is  now  presented  by  Mr.  Hoborne,  for  l,442f  sacks,  I  beg  most 
distinctly,  as  the  lawful  owner  of  such  beans,  to  hold  you  harmless 
from  any  protest,  penalty,  or  law-suit  therefore  occasioned. 

"  F.  Jbnkyns." 
49—2 
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Jemkyks  Captain  Turcan,  notwithstanding,  refused  to  deliver  the  beans 

UsBOBNE.  to  the  plaintifif,  stating  at  the  same  time  that  he  held  an  indemnity 
from  the  defendant,  to  whom,  namely,  on  the  8rd  of  Aagust,  1841, 
[  *685  ]  he  delivered  the  *same.  Hunter  and  Coventry  having  previously, 
and  after  the  receipt  of  their  own  portion  of  the  cargo,  indorsed 
on  the  bill  of  lading  the  following  memorandum,  namely,  "the 
remainder  are  to  be  delivered  to  the  holder  of  an  order  for  1,442| 
sacks  of  beans,  signed  by  us,  and  dated  London,  1841.  (Signed) 
Hunter  and  Coventry." 

This  indorsement  was  made  on  the  80th  of  July,  1841. 

The  beans  were  subsequently,  and  before  the  commencement  of 
this  action,  namely,  on  the  9th  of  August,  1841,  demanded  of  the 
defendant  by  the  plaintiff. 

On  the  16th  July,  1841,  John  and  Thomas  Lloyd,  of  Leghorn, 
addressed  and  sent  to  the  plaintiff  a  letter,  of  which  the  following 
is  a  copy : 

"  Leghorn,  16th  July,  1841. 
"  Mr.  F.  Jenkyns, — We  were  duly  favoured  with  your  esteemed 
letter  of  the  2nd  instant,  announcing  the  stoppage  of  Mr.  Thomas, 
and  this  morning  we  have  the  same  displeasing  news  through  our 
Manchester  house.  We  truly  sympathise  with  you  for  your  loss 
on  this  occasion ;  and  as  to  mentioning  to  Mr.  S.,  or  to  Messrs. 
E.  and  A.,  that  you  are  our  guarantee,  you  may  rest  assured  we 
shall  not. 

"  J.  and  T.  Lloyd." 

The  defendant  claimed  the  beans  in  question  by  reason  of  the 
before-mentioned  pledge  to  him  by  the  said  J.  W.  Thomas  after  he 
purchased  the  beans  of  the  plaintiff  as  above  mentioned,  and  before 
the  arrival  of  the  ship  Agnes  at  London,  namely,  on  the  said  14th 
of  June,  1841,  and  by  reason  of  his  the  defendant's  advance  of 
1,000Z.  to  the  said  J.  W.  Thomas  upon  the  security  of  the  two  bills 
of  lading  relating  to  two  cargoes  of  oats,  and  the  above-mentioned 
delivery-order  and  letter  of  Hunter  and  Coventry  so  delivered  by 
the  plaintiff  to  the  said  J.  W.  Thomas,  and  by  the  said  J.  W. 
[  *686  ]  ^Thomas  to  the  defendant,  and  which  last-mentioned  bills  of  lading, 
delivery-order,  and  letter  the  said  J.  W.  Thomas  delivered  to  the 
defendant  at  the  time  he  procured  the  advance. 

If  the  Court  are  of  opinion  that  the  plaintiff  was  entitled  to 
maintain  the  action,  the  verdict  is  to  stand  for  8202.  11«.  dd.,  the 
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damages  agreed  upon  between  the  parties,  otherwise  a  verdict  is  to     Jbnktks 
be  entered  for  the  defendant  (i).  Usbobne, 

The  case  was  argued  the  last  Term  (2). 

Shee,  Serjt.  (with  whom  was  Addison)  for  the  plaintiff.   *   *   * 

Byles,  Serjt.  (with  whom  was  Ogle)  for  the  defendant.   *   *   *        [  ^^2  ] 

Sliee,  Serjt.  in  reply.  f  ^^^  1 

[The  arguments  of  counsel  appear  sufficiently  from  the  judgment 
of  the  GouBT.  In  addition  to  the  cases  cited  in  the  judgment  the 
following  were  referred  to  in  the  course  of  the  argument :  Brandt 
V.  Bowlhy  (3),  Mitchel  v.  Ede  (4),  Haille  v.  Smith  (5),  Anderson 
V.  Clark  (6),  Bryans  v.  Nix  (7),  Evans  v.  Nicliol  (8),  Mason  v.  Lick- 
hari'ow  (9),  Akerman  v.  Humphrey  (10),  Tucker  v.  Humphrey  (11), 
Harmon  v.  Anderson  (12),  Litt  v.  Cowley  (13),  Whitehead  v.  Ander- 
son (14),  Cuming  v.  Brown  (15),  Morrison  v.  Gra^  (16),  Zagury  v. 
Fumell  (17),  Busk  V.  Davis  {18) ,  In  re  Westzynthius  (19),   Close  v. 

Holmes  (20),  Phillips  v.  Hm</i  (21).] 

Cwr.  adr.  vuZf. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trover,  in  which  the  *plaintiff  sought  to       [  •697  ] 

(1)  The  points  marked  for  argument  right  thereto,  as  would  enable  him  to 

were  as  follows  :    For  the  plaintiff :  maintain  an  action  of  trover." 
"The  plaintiff  will  contend  that  he  (2)  7th  June.  Before  Tindal,  Ch.  J. 

was  the  purchaser  of  the  beans  in  and  Coltman,  J. 
question  from  or  through  Hunter  and  (3)  36  R.  R.  796  (2  B.  &  Ad.  932). 

Coventry,  and  that  he  afterwards  sold  (4)  II  Ad.  &  El.  888 ;  3  P.  &  D.  513. 

them  to  Thomas,  who,  having  become  (5)  17  E.  R  356  (1  Bos.  &  P.  563). 

insolvent    before  the  transit  of   the  (6)  27  B.  B.  544  (2  Bing.  20). 

beans  was  at  an  end,  he,  the  plaintiff,  (7)  4  M.  &  W.  775. 

had  a  right  to  stop  them  in  transitu  ;  (8)  4  Scott,  N.  B.  43. 

and   that  having  so    done,   and  the         (9)  1  H.  Bl.  357.     See  1  B.  B.  425. 
defendant  having,    nevertheless,    ob-  (10)  1  Car.  &  P.  53. 

tained  them  from  the  captain  of  the  (H)  4  Bing.  516;  1  Moo.  &  P.  378. 

vessel,  against  the  wiU  of  the  plaintiff ,  (12)  11  B.  B.  706  (2  Camp.  243). 

he,   the  defendant,   is  liable  to  this  (13)  17  B.  B.  482  (7  Taunt.  169;  2 

action  at  the  suit  of  the  plaintiff.''  Marsh.  457). 

For  the  defendant :  **  The  defendant  (14)  60  B.  B.  819  (9  M.  &  W.  518). 

will  contend,  on  the  argument  of  this  (15)  9  B.  B.  603  (9  East,  506). 

case,  first,  that  there  was  not,  under  (16)  2  Bing.  260 ;  9  J.  B.  Moore,  484. 

the  circumstances  therein  detailed,  any  (17)  11  B.  B.  704  (2  Camp.  240). 

conversion   by  the  defendant  of  the  (18)  15  B.  B.  288  (2  M.  &  S.  397). 

goods    in   question;    secondly,    that,  (19)  39  B.  B.  665  (5  B.  &  Ad.  817; 

even  assuming  such  a  conversion  to  be  2  Nev.  &  M.  644,  650). 
proved,  the  plaintiff  had  not,  at  the  (20)  2  Moo.  &  Bob.  22. 

time  of  the   action  brought,   such  a         (21)  6M.  &  W.  572. 
possession  of  such  goods,  or  such  u 
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Jkkktks      recover  the  value  of  a  quantity  of  beans,  under  the  circumstances 
UsBOBHE.     stated  in  the  special  case. 

On  the  part  of  the  defendant  it  was  contended,  that,  by  the 
indorsement  of  the  bill  of  lading  by  John  and  Thomas  Lloyd  to 
Hunter  and  Coventry,  coupled  with  the  acceptance  by  Hunter  and 
Coventry  of  the  bill  of  exchange  for  5892.  9s.  Id,,  in  payment  of  that 
part  of  the  cargo  which  equalled  the  amount  of  their  order,  the 
property  in  the  whole  cargo  was  transferred  to  Hunter  and  Coventry, 
and  that  there  could  be  no  property  in  the  plaintiff,  either  as  agent 
of  Lloyd  &  Co.,  or  in  his  own  right.  We  cannot,  however,  agree 
to  this  position.  The  delivery  of  a  bill  of  lading  indorsed,  as  was 
done  in  this  case,  puts  it  in  the  power  of  the  indorsee  to  transfer 
the  property  to  a  bond  fide  purchaser  for  a  valuable  consideration, 
and  deprives  the  original  owner  of  any  right  of  stoppage  in  transitu; 
but,  as  between  the  original  parties, — the  consignor  and  the  con- 
signee,— the  question  whether  the  property  passed,  will  depend 
upon  what  the  real  contract  was. 

If  Hunter  and  Coventry  had  accepted  the  two  bills  of  exchange 
drawn  upon  them,  the  property  in  the  whole  cargo  would  have 
passed  to  them ;  but  they  declined  to  do  so,  and  entered  into  an 
agreement  with  the  plaintiff,  the  nature  of  which  is  to  be  collected 
from  the  letter  of  the  24th  of  May,  1841,  and  the  delivery-order 
made  in  pursuance  thereof.  This  agreement,  as  far  as  the  assent 
of  John  and  Thomas  Lloyd  was  necessary  to  give  it  validity,  appears 
to  us  to  have  been  sufficiently  ratified  by  them ;  inasmuch  as  the 
amount  of  the  bill  of  exchange  accepted  by  the  plaintiff,  which  was 
in  the  hands  of  Hunter  and  Coventry  at  maturity,  is  shown  to  have 
been  paid  to  them  by  the  plaintiff, — a  fact  which  is  quite  incon- 
sistent with  the  notion  of  the  plaintiff's  having  acted  merely  as 
their  agent,  in  accepting  the  bill. 
[  698  ]  The  effect  of  this  agreement,  then,  appears  to  us  to  have  been — 

that  it  gave  the  right  to  Hunter  and  Coventry  to  take  possession  of, 
and  receive  their  proportion,  of  the  cargo  on  the  ship's  arrival,  and 
to  the  plaintiff,  a  right  to  receive  the  residue. 

It  was  further  contended  on  behalf  of  the  defendant,  that, 
supposing  an  interest  should  be  held  to  have  passed  to  the  plaintiff 
under  this  agreement,  still  no  particular  specific  part  of  the  cargo 
passed  to  him  ;  and,  consequently,  that  there  was  no  such  property 
•  in  the  plaintiff  as  was  necessary  to  support  an  action  of  trover.  On 
the  part  of  the  plaintiff  it  was  admitted  that,  until  the  division  of 
the  cargo  between  Hunter  and  Coventry  and  the  plaintiff,  there  was 
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no  specific  appropriation  of  any  part  of  the  cargo,  to  the  plaintiff;  Jenktns 
bnt  it  ^as  contended,  and  we  think  rightly  contended,  that  on  the  usbobnb. 
delivery  to  Hunter  and  Coventry,  of  their  share,  the  property  in  the 
residue  of  the  cargo  vested  in  the  plaintiff,  who  might  therefore 
well  maintain  this  action  for  a  subsequent  conversion,  provided  he 
had  the  right  to  stop  the  goods  in  transitu,  and  had  duly  exercised 
that  right. 

The  general  right  of  an  unpaid  vendor  of  goods  to  stop  in  transitu, 

notwithstanding  the  acceptance  of  bills  for  the  value  of  the  goods, 

was  not  and  could  not  be  disputed  :  Feise  v.  Wray  (i) ;  but  it  was 

objected  that  it  is  only  the  owner  of  the  goods  who  can  exercise 

that  right ;  and  that,  in  this  case,  the  property  in  the  goods  had 

not  vested  in  the  plaintiff  at  the  time  of  the  stoppage,  but  only  an 

interest  in,  and  right  to  receive,  a  certain  portion  of  the  cargo,  to 

be  afterwards  ascertained  and  appropriated  to  the  parties  intended : 

bnt  we  see  no  sound  distinction,  with  reference  to  the  right  of 

stoppage  in  transitu,  between  the  sale  of  goods,  the  property  of 

which  is  in  the  vendor,  and  the  sale  of  an  interest  which  *he  has      [  ^699  ] 

in  a  contract  for  the  delivery  of  goods  to  him ;  if  he  may  rescind 

the  contract  in  the  one  case  for  the  insolvency  of  the  purchaser,  he 

must,  by  parity  of  reason,  have  a  right  to  rescind  it  in  the  other. 

But  it  is  further  objected  that  the  agreement  between  the  plaintiff 
and  Thomas,  coupled  with  the  delivery-order  signed  by  the  indorsees 
of  the  bill  of  lading,  and  the  subsequent  transfer  of  the  rights  of 
Thomas  to  the  defendant  for  a  valuable  consideration,  put  an  end 
to  the  right  of  stoppage  in  transitu ;  and  that  such  an  arrangement 
was  treated  as  equivalent  to  an  actual  assignment  of  the  bill  of 
lading,  which,  if  made  to  a  bond  fde  purchaser  for  value,  would 
have  that  effect. 

The  actual  holder  of  an  indorsed  bill  of  lading  may,  undoubtedly, 
by  indorsement  transfer  a  greater  right  than  he  himself  has.  It 
is  at  variance  with  the  general  principles  of  law  that  a  man  should 
be  allowed  to  transfer  to  another  a  right  which  he  has  not :  but 
the  exception  is  founded  on  the  nature  of  the  instrument  in  question, 
which  being,  like  a  bill  of  exchange,  a  negotiable  instrument,  for 
the  general  convenience  of  commerce,  has  been  allowed  to  have  an 
effect  at  variance  with  the  ordinary  principles  of  law.  But  this 
operation  of  a  bill  of  lading,  being  derived  from  its  negotiable 
quality,  appears  to  us  to  be  confined  to  the  case  where  the  person 
who  transfers  the  right  is  himself  in  possession  of  the  bill  of  lading, 

(1)  6  R.  R.  551  (3  East,  93). 
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Jenktnr     bo  as  to  be  in  a  situation  to  transfer  the  instrament  itself,  which  is 

CJsBoiiNE.  the  symbol  of  the  property  itself.  In  the  present  case,  Thomas  was 
not  in  possession  of  the  bill  of  lading :  he  had  only  an  order  on  the 
captain  to  deliver  the  goods  on  arrival;  and  when,  nnder  the 
circumstances  stated  in  the  case,  that  order  was  handed  over  to 
the  defendant,  it  appears  to  us,  that,  although  an  interest  in  the 
contract  passed  to  the  defendant,  the  interest  in  the  goods  did  not 
pass,  as  it  would  have  done  if  the  transfer  had  been  by  assignment 

[  *700  ]  *»of  the  bill  of  lading,  but  that  such  interest  in  the  goods  was  still 
liable  to  be  defeated  by  the  insolvency  of  Thomas  and  a  proper 
exercise  of  the  right  of  stoppage  in  transitu. 

No  case  has  been  found  exactly  resembling  the  present :  but  the 
observations  of  Mr.  Justice  BuBRouoe,  in  the  case  of  Akerman  v. 
Humphrey  (i),  appear  to  us  to  be  very  applicable  to  the  present  case. 
In  that  case  certain  goods  had  been  consigned  by  Dent  to  Hutchin- 
son ;  an  invoice  had  been  sent  to  Hutchinson  (2),  and  a  shippiog- 
note,  advertising  him  that  the  goods  had  been  shipped  for  him  on 
board  the  Durham  for  Hay's  Wharf.  Hutchinson  handed  over  the 
shipping-note  to  Akerman  as  a  security  for  money  advanced  upon 
it  by  Akerman,  and  gave  him  an  order  upon  the  wharfingers  to 
deliver  the  goods  to  him  on  arrival.  Hutchinson  became  insolvent, 
and  the  goods  were  stopped  in  transitu.  Mr.  Justice  Burbough 
said:  ''I  do  not  think  the  giving  of  the  shipping-note  and  the 
delivery-order  to  the  plaintifif,  made  a  change  in  the  property ;  and 
I  think  the  shipping-note  does  not  amount  to  a  bill  of  lading.  A 
bill  of  lading  is  exactly  like  a  bill  of  exchange,  and  the  property  it 
refers  to  passes  by  indorsement  of  it,  but  not  by  delivery  without 
indorsement  (2).  I  do  not  think  this  shipping-note,  from  the  nature 
of  it,  is  indorsable ;  and,  here,  in  point  of  fact  it  is  not  indorsed  ; 
therefore,  in  my  judgment,  there  is  no  change  of  property." 

Another  objection  to  the  plaintiff's  right  to  recover  was  slightlv 
glanced  at,  though  apparently  but  little  relied  on,  namely,  that 
Thomas  was  a  person  intrusted  with  a  delivery-order,  within  the 
meaning  of  the  second  section  of  the  6  Geo.  lY.  c.  94  (3),  and  so, 
capable  of  making  a  valid  pledge.  We  think  there  is  no  ground  for 
this  objection ;  for  the  Act  appears  to  us  intended  only  to  apply  to 

[  *7oi  ]      persons  ^intrusted   with   such    documents  as   factors  or  agents. 

(1)  1  Car.  &  P.  53.  (3)  Eepealed   by  the  Factore  Act. 

(2)  But  after  an  indorsement  in  1889(52  &  53  Vict.  c.  45);  and  see  now 
blank,    the    property    in    a    bill    of      s.  10  of  that  Act. 

exchange  passes  by  delivery. 
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Thomas  was  in  possession  of  the  document  in  this  case,  not  as  the     Jbnktks 
agent  of  another,  but  in  his  own  right.  Usbo'bne. 

Upon  the  whole  we  think,  for  the  reasons  we  have  assigned,  that 
none  of  the  objections  which  have  been  urged,  can  be  sustained; 
and,  consequently,  our  judgment  will  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


LEWIS  AND  Others  v.  MAESHALL  and  Another.  i844. 

(7  Man.  &  a.  729—745;  S.  C.  8  Scott,  N.  R.  477;  13  L.  J.  C.  P.  193;  8  Jur.  848.)        •^«'«.  H- 

April  2b,  2^. 
A.,  a  shipbroker,  engaged  with  B.,  a  ship-owner,  to  have  **  a  full  cargo        June  29. 

for  the  ship,  the  rates  of  freight  for  which,  would  average  40«.  per  ton,  and  

at  least  nine  cabin  passengers,  passage-money  to  average   75Z.'*      The         [  729  ] 

contract  was  fulfilled  as  to  the  cabin  passengers,  but  the  average  rate  of 

freight  for  goods  put  on  board  by  A.  amounted  to  32«.  only  per  ton ;  he 

shipped  on  board,  however,  several  steerage  passengers  for  the  voyage,  the 

passage-money  paid  by  whom,  after  deducting  the  expense  of  their  diet, 

&c.,  when  added  to  the  freight  of  the  cargo  properly  so  called,  made  the 

average  earnings  of  the  whole  ship  per  ton,  amount  to  more  than  40«. 

Held,  that  this  was  not  a  performance  of  the  stipulations  of  the  contract, 
"  cargo"  and  **  freight"  being  terms  applicable  to  goods  only. 

Held,  also,  that  as  this  was  an  unusual  contract,  evidence  was  not 
admissible  to  show  that  the  terms  "cargo"  and  "freight,"  used  with 
reference  to  the  voyage  on  which  the  ship  was  engaged,  would,  by  the 
general  usage  and  course  of  the  trade,  be  considered  to  comprise  steerage 
passengers  and  the  net  profit  arising  from  their  passage-money. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before  and 
at  the  time  of  making  the  agreement  and  promise  of  the  defendants 
thereinafter  next  mentioned,  to  wit,  on  the  12th  of  October,  1842, 
the  plaintiffs  were  the  owners  of  a  certain  ship  called  the  Stratheden, 
which  was  then  about  to  sail  to  a  certain  port  beyond  the  seas,  that 
is  to  say,  to  the  port  of  Sydney,  in  New  South  Wales,  and  was,  from 
thenceforward  until  and  at  the  time  of  the  committing  of  the  breach 
of  promise  by  the  defendants  thereinafter  mentioned,  ready  to 
receive  such  cargo  as  thereinafter  mentioned;  of  all  which,  the 
defendants,  who  were  then  ship-brokers,  carrying  on  the  business 
of  ship-brokers  in  the  city  of  London,  then  had  notice :  and  there- 
upon, on  the  day  and  year  aforesaid,  it  was  agreed  between  the 
plaintiffs  and  the  defendants  in  manner  following,  that  is  to  say, 
the  defendants  engaged  to  have  a  full  cargo  for  the  said  ship,  the 
rates  of  freight  for  which,  would  average  40«.  per  ton,  and,  at  least, 
nine  cabin  passengers,  the  passage-money  to  average  751. :  the 
ship  was  to  be  despatched  not  later  than  the  15th  of  December : 
an  extra  one  and  a  quarter  per  cent,  ^commission  to  be  charged  by  [  *730  ] 
the  defendants  for  a  guarantee :  the  ship  to  be  consigned  inwards 
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Lewis  on  her  return  to  London  to  the  defendants'  advice,  the  commission 
Mabshall.  being  one  and  a  quarter  per  cent. :  in  the  event  of  the  ship  being 
fixed  inward  by  charter-party,  the  above  inward  commission  not  to 
be  charged.  Mutual  promises.  Breach, — after  alleging  perform- 
ance by  the  plaintiffs, — that  the  defendants  did  not,  nor  would, 
perform  their  said  agreement,  or  their  said  promise,  but  broke  their 
said  promise  and  agreement  in  this,  to  wit,  that  they  did  not,  nor 
would  have,  or  procure,  a  full  cargo  for  the  said  ship,  the  rates  of 
freight  for  which  would,  or  did,  average  40«.  per  ton,  according  to 
the  true  intent  and  meaning  of  the  said  agreement,  although  a 
reasonable  time  for  so  doing  had,  long  before  the  commencement 
of  the  action,  to  wit,  on  &c.  aforesaid,  elapsed,  but  therein  wholly 
failed  and  made  default ;  by  means  whereof  the  plaintiffs  lost,  and 
were  deprived  of,  divers  gains  and  profits,  amounting,  in  the  whole, 
to  a  large  sum,  to  wit,  lOOZ.,  which  would  have  accrued  to  them  for, 
and  in  respect  of,  the  freight  of  such  cargo,  and  which,  by  reason 
of  the  premises,  would  have  arisen  and  accrued  to  the  plaintiffs  ii 
the  defendants  had  performed  their  said  promise  and  agreement. 

The  second  count,  after  stating,  as  in  the  first  count,  that  the 
plaintiffs  were  owners  of  the  Sirathedeti,  bound  to  Sydney,  of  which 
the  defendants,  then  ship-brokers  in  London,  had  notice, — alleged 
that  thereupon,  to  wit,  on  Jcc.  in  consideration  that  the  plaintiffs 
would  employ  the  defendants,  for  certain  reward  and  commission 
to  them  the  defendants  in  that  behalf,  to  act  as  agents  for  the  said 
ship,  for  and  during  her  said  voyage,  and,  in  that  capacity,  amongst 
other  things,  to  collect  the  freight  which  should  become  payable  in 
England  to  the  plaintiffs,  for  or  in  respect  of  goods  shipped  on 
board  of  the  said  ship  during  her  said  voyage,  and  to  render  a  tme 
[  *73i  ]  and  ^accurate  account  thereof  to  the  plaintiffs,  and  to  pay  to  the 
plaintiffs  the  balance,  if  any,  which  should  be  due  to  them,  after 
deducting  the  amount  of  the  reward  and  commission  then  due  and 
payable  from  the  plaintiffs  to  the  defendants  as  such  agents,  they, 
the  defendants,  promised  the  plaintiffs  so  to  collect  the  said  freight, 
and  so  to  render  such  true  and  accurate  account,  and  so  to  pay 
such  balance,  if  any,  to  the  plaintiffs  as  aforesaid :  that  the  plaintiffs, 
confiding  in  the  said  promise  of  the  defendants,  did  then  employ 
the  defendants,  for  such  reward  and  commission  as  in  that  behalf 
aforesaid,  to  act  as  agents  for  the  said  ship  for  and  during  her  said 
voyage,  and,  among  other  things,  to  collect  the  freight  which  shoald 
become  payable  in  England  to  the  plaintiffs  for  and  in  respect  of 
goods  shipped  on  board  of  the  said  ship  during  her  said  voyage. 


VOL.  Mvi.]     1844.    C.  P.    7  MAN.  &  G.  781—782.  779 

and  to  render  a  true  and  accurate  account  thereof  to  the  plaintiffs,       Lewis 
and  to  pay  over  to  the  plaintiffs  the  balance,  if  any,  which  should    mabshalu 
be  due  to  them,  after  deducting  the  amount  of  the  reward  and 
commission  due  and  payable  by  and  from  the  plaintiffs  to  the 
defendants  as  such  agents :  that  afterwards,  and  before  the  com- 
mencement of  the  action,  to  wit,  on,  &c.  aforesaid,  a  large  amount 
of  freight,  to  wit,  the  sum  of  1,000/.,  then  was  payable  in  England 
to  the  plaintiffs,  for  and  in  respect  of  goods  shipped  on  board  of  the 
said  ship  during  her  said  voyage;  but  that,  after  deducting  the 
amoimt  of  the  said  reward  and  commission  due  and  payable  from 
the   plaintiffs  to  the  defendants  as  such  agents  as  aforesaid,  a 
balance  of  a  certain  large  amount,  to  wit,  of  the  amount  of  800Z., 
did  remain,  and  was  and  still  is,  due  and  payable  to  the  plaintiffs 
on  account  of  the  said  freight ;  of  all  which  the  defendants,  before 
the  commencement  of  this  suit,  to  wit,  on  &c.  aforesaid,  had  notice ; 
and,  although  the  plaintiffs  had  always  been,  and  still  were,  ready 
and  willing  to  allow  the  defendants  to  deduct  and  retain  the 
amount  of  their  said  reward  *and  commission  out  of  the  said       [  *732  ] 
freight,  yet  that  the  defendants,  broke  their  said  promise  in  this, 
to  wit,  that  they,  the  defendants,  did  not,  nor  would,  collect  the  said 
freight  so  due  and  payable  to  the  plaintiffs  as  aforesaid,  although 
a  reasonable  time  for  that  purpose  had,  after  the  same  and  every 
part  thereof  had  so  become  due  and  payable  as  aforesaid,  and  long 
before  the  commencement  of  the  action,  to  wit,  on  &c.  aforesaid, 
elapsed,  but  therein  wholly  failed  and  made  default:    and  the 
defendants  further  broke  their  said  promise  in  this,  to  wit,  that 
they,  the  defendants,  did  not,  nor  would  render  to  the  plaintiffs  a 
true  or  accurate  account  of  the  said  freight,  although  the  defendants 
were,  before  the  commencement  of  the  action,  to  wit,  on  &c.  afore- 
said, requested  by  the  plaintiffs  so  to  do,  and  although  a  reasonable 
time  for  that  purpose  had,  after  the  same  and  every. part  thereof 
had  so  become  due  and  payable  as  aforesaid,  and  long  before  the 
commencement  of  the  action,  elapsed,  but  therein  wholly  failed  and 
made  default :  and  the  defendants  further  broke  their  said  promise 
in  this,  to  wit,  that  they  did  not,  nor  would,  although  theretofore, 
to  wit,  on  &c.  aforesaid,  requested  by  the  plaintiffs  so  to  do,  and 
although  a  reasonable  time  for  that  purpose  had,  after  the  said 
freight  and  every  part  thereof  had  so  become  due  and  payable  as 
aforesaid,  and  long  before  the  commencement  of  the  action  elapsed, 
pay  over  to  the  plaintiffs  the  balance  of  the  said  freight,  after 
deducting  the  amount  of  the  said  reward  and  commission  due  and 
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Lewis  payable  to  the  defendants,  bnt  therein  wholly  failed  and  made 
Marshall,  default.  And  that  by  means  of  such  breaches  of  promise,  tiie 
plaintiffs  had  been,  and  were,  greatly  damnified,  and  prevents 
from  receiving  the  same  freight,  and  had  lost  and  been  deprived  of 
a  large  sum  of  money,  to  wit,  1,0002.,  which  they  otherwise  would, 
and  ought  to,  have  received,  for  and  in  respect  of  the  freight 
aforesaid. 
[  73S  ]  There  were  also  counts  for  money  paid,  for  money  had  and 

received,  and  upon  an  account  stated. 

Pleas — first,  noti  assumpsit 

Secondly,  to  the  first  count,  that  the  said  ship  was  not  ready  to 
receive  such  cargo  as  therein  in  that  behalf  mentioned,  mode  et  forma. 

Thirdly,  to  the  same  count,  that  the  defendants  did  have  and 
procure  a  full  cargo,  the  rates  of  freight  for  which  would  average 
408.  per  ton,  according  to  the  true  intent  and  meaning  of  the  said 
agreement. 

Fourthly,  to  the  same  count,  that,  after  the  making  of  the  promise 
in  that  count  mentioned,  and  before  any  breach  thereof,  and  after 
divers  goods  and  merchandizes  had  been  had  and  procured  by  the 
defendants  for  part  cargo  for  the  said  ship,  and  placed  on  board 
thereof,  and  before  the  commencement  of  the  action,  to  wit,  on  &^, 
aforesaid,  the  plaintiffs  exonerated  the  defendants,  by  their  consent, 
from  their  said  promise,  and  wholly  released  and  discharged  them 
from  further  performance  thereof.    Verification. 

Fifthly,  to  the  second  count ;  that,  after  the  making  of  the  promise 
in  that  count  mentioned,  and  before  any  breach  thereof,  and  before 
the  commencement  of  the  action,  to  wit,  on  the  1st  of  October,  1B42, 
the  plaintiffs  exonerated  the  defendants  from  their  said  promise  in 
this  behalf,  and  released  and  discharged  them  from  the  performance 
thereof.    Verification. 

Sixthly,  to  the  same  count,  that  after  the  making  of  the  promise 
in  that  count  mentioned,  and  before  breach  thereof,  and  before  the 
commencement  of  the  action,  to  wit,  on  &c.  aforesaid,  the  plaintiffs 
hindered  and  prevented  the  defendants  from  performing  their  said 
promise,  to  wit,  by  collecting  the  said  freight  and  passage-monev 
themselves,  and  by  divers  other  ways  and  means.  Verification. 
t  *734  ]  Seventhly,  to  the  same  count,  so  far  as  related  to  the  ♦second 

alleged  breach  of  promise  in  that  count  set  forth,  that  the  defendants 
did  render  to  the  plaintiffs  a  true  and  accurate  account  of  the  said 
freight. 

Eighthly,  to  the  fourth  and  last  counts,  except  so  far  as  the  causes 
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of  action  in  those  counts  mentioned,  related  to  the  sum  of  100/.,       lewis 
parcel  of  the  moneys  in  those  counts  mentioned, — a  set-off  for  work    mab86all. 
and  labour  by  the  defendants  as  agents  for  the  plaintiffs,  and  for 
commission  and  reward  payable  to  the  defendants  by  the  plaintiffs 
in  respect  thereof,  and  for  money  lent  and  paid,  &c.  and  upon  an 
account  stated. 

Ninthly,  as  to  the  fourth  and  last  counts,  so  far  as  they  related 
to  the  lOOL,  parcel  &c.,  payment  of  that  sum  into  Court,  and  no 
damages  ultra. 

The  plaintiffs  joined  issue  upon  the  first,  second,  third,  and 
seventh  pleas,  traversed  the  fourth,  fifth,  sixth,  and  eighth  pleas, 
and  took  the  1002.  out  of  Court  in  satisfaction  of  the  causes  of  action 
as  to  that  sum. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  sittings  for  London  after 
last  Michaelmas  Term,  the  following  facts  appeared : 

A  letter  containing  the  contract,  as  declared  upon  in  the  first 
count,  was  produced ;  and  it  was  proved,  that  as  to  the  cabin 
passengers,  the  contract  had  been  performed.  It  was  also  proved, 
that  the  average  freight  for  goods  put  on  board  the  Stratheden  by 
the  defendants,  was  82^.  per  ton,  and  not  40s. ;  but  that  in  addition 
to  the  goods  so  shipped,  the  defendants  had  put  on  board  several 
steerage  passengers  for  the  voyage,  who  paid  151.  per  head  as 
passage-money;  and  that  the  amount  of  their  passage-money, 
which  was  paid  in  advance  (after  dedticting  the  expense  of  their 
diet  during  the  voyage,  and  the  allowance  to  be  made  for  the  tonnage 
occupied  by  them  and  their  stores),  added  to  the  freight  of  the  cargo 
of  goods,  would  make  the  average  earnings  of  the  ship  amount  to 
more  than  40^.  per  ton. 

It  was  contended,  on  the  part  of  the  plaintiffs,  that  upon  this       [  736  ] 
statement  of  facts,  the  contract  as  to  the  cargo,  had  not  been 
performed. 

On  the  part  of  the  defendants,  parol  evidence  was  tendered  that 
the  terms  ''  cargo  "  and  "  freight,"  in  a  contract  relating  to  a  voyage 
of  this  description,  by  the  general  usage  and  course  of  the  trade, 
would  comprise  not  only  goods,  but  also  steerage  passengers  and 
the  net  profit  arising  from  their  passage-money.  This  evidence  was 
objected  to  on  the  part  of  the  plaintiffs.  In  the  first  instance  it  was 
received  by  his  Lordship,  upon  the  ground  that  the  agreement  was  a 
mercantile  contract ;  but,  as  the  contract  afterwards  appeared  to  be 
an  unusual  one,  his  Lordship  was  ultimately  of  opinion  that  the 
evidence  ought  not  to  have  been  received ;  and  he  told  the  jury  that 
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Lifiwis  the  contract  mast  be  constraed  according  to  the  plain  and  ordinary 
MA.BSHALL.  meaning  of  its  language,  and,  that,  in  his  opinion,  the  legal  effect 
of  the  contract  was,  that  the  defendants  undertook  to  procure  a  fall 
cargo  of  goods  (properly  so  called)  which  should  average  a  freight 
of  40«.  per  ton ;  that  they  had  not  done  this  ;  and  that  the  plaintiffs 
were  therefore  entitled  to  a  verdict  on  the  first  count. 

The  jury  nevertheless  returned  a  verdict  for  the  defendants  on 
that  count. 

Jan.  11.  Sir  T.  Wilde,  Serjt.,  in  last  Hilary  Term,  obtained  a  rule  nm 

for  a  new  trial,  upon  the  ground  that  the  verdict  was  against  the 
direction  of  the  learned  Judge  and  against  the  evidence. 

ApHi  25, 26.  Shee  and  Byles^  Serjts.,  in  last  Easter  Term  (i),  showed  cause : 

(Upon  Erskinb,  J.  suggesting  that  his  impression  was  that  the 
[  *7S6  ]  case  ought  to  go  down  for  a  new  trial,  but  *that  before  it  went,  the 
Court  ought  to  say  which  way  the  question  ought  to  be  left  to  the 
jury ;  it  was  agreed  by  the  counsel  on  both  sides  that  the  Court 
should  finally  decide  on  the  admissibility  and  effect  of  the  evidence  ; 
and  that  if  the  verdict  were  entered  for  the  plaintiffs,  the  amount 
of  the  damages  should  be  settled  out  of  Court.) 

The  main  question  in  the  case  is,  whether  the  Lord  Chief 
Justice  was  right  in  his  construction  of  the  contract,  and  in  with- 
drawing it  entirely  from  the  consideration  of  the  jury,  who,  notwith- 
standing, have  found  that  the  defendants  have  performed  their 
contract  to  procure  freight.  If  the  contract  be  a  mercantile  one, 
as,  it  is  submitted  on  the  part  of  the  defendants,  it  is,  then,  his 
Lordship's  first  impression  was  correct,  and  evidence  should  hare 
been  admitted  of  the  usage  of  the  trade. 

Independently  of  such  evidence,  it  is  by  no  means  clear  that  the 
terms  "cargo"  and  "freight"  must  be  taken  to  apply  exclusivelj 
to  goods ;  nor  will  the  expression  "  per  ton  *'  vary  the  effect  of  the 
rest  of  the  contract.  These  terms  are  not  used  in  any  definite  sense, 
but  may  apply  to  steerage  passengers.  The  word  "  cargo  "  may  be 
applied  to  human  beings ;  as  it  is  common  in  the  African  coast 
trade  to  speak  of  a  "  cargo  of  slaves.'*  It  is  true  that  in  that  trade 
they  would  be  considered  merely  as  merchandize ;  but  there  would 
be  no  objection  to  speak  of  a  "cargo  of  convicts,"  or  a  "cargo of 

(1)  Before  Tindal,  Ch.  J.,  Ooltman,  Erskine  and  Cresawell,  JJ. 
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emigrants."     The    term    merely    means  charge  (i).      The    word       lbwis 
*' freight"   unquestionably  includes  *money  paid  by  passengers,    mabsha^ll. 
**  The  freight  of  passengers  "  is  spoken  of  in  Parish  v.  Crawford  (2),       [  •737  ] 
as  cited  in  Abbott  on  Shipping,  Part  1,  Chap.  I.     So,  in  the  same 
work   (Part  4,  Chap.  VIIL),  it  is  said,  "with  respect  to  living 
animals,  whether  men  or  cattle,  which  may  die  during  the  voyage, 
without  any  fault  or  neglect  of  the  persons  belonging  to  the  ship,  it 
is  said,  that  if  there  be  no  express  agreement  whether  the  freight  is 
to  be  paid  for  the  lading  or  for  the  transporting  them,  freight  shall 
be  paid  as  well  for  the  dead  as  for  the  living  "  (s).    And  again  (4) : 
''  If  a  pregnant  woman  be  delivered  during  the  voyage,  no  freight 
is  due  for  the  infant." 

(Cbesswell,  J. :  In  the  same  chapter  there  is  a  passage  which 
seems  to  be  against  you,  where  it  is  said,  "  In  this  country,  it  is 
not  unusual  to  pay  for  goods  shipped  for  the  East  and  West  Indies, 
at  the  time  of  shipment ;  but  this  payment,  although  in  common 
parlance  called  freight,  is  not,  in  strictness,  properly  so  denomi- 
nated, that  word  denoting  the  price  rather  of  actual  carriage,  than 
of  receiving  goods  to  be  carried."  Here,  the  money  was  paid  in 
advance.) 

Still,  the  passages  cited,  show  that  the  words  may  include  a  cargo 
of  human  beings.  So,  the  term  "  ton  "  has  not  in  shipping  trans- 
actions the  same  meaning  as  among  landsmen,  with  whom  it  is 
used  as  implying  that  the  subject-matter  is  to  be  weighed :  tonnage 
is  applicable  as  well  to  passengers  as  to  horses  or  cattle. 

(1)  The  term  "cargo"  is  by  the  **  charge''  is  usually  applied  to  a 
American  writers,  considered  as  apply-  ship's  burthen,  whilst  cargaison  (cargo) 
ing  to  "  goods**  only  :  1  Phillipps  on  is  defined  as  " marchandises  qui  font 
Insurance,  185.  It  is  there  said,  that  la  charge  d*un  vaisseau."  So,  in  the 
a  policy  on  "  cargo  "  has  been  held  in  Diccionario  de  la  Academia  Espa&ola, 
Massachusetts  not  to  apply  to  mules  cargazon  (the  cargamento  of  the  Codigo 
and  horses,  whether  on  deck  or  under  de  Oomercio)  is  defined  as  ''  la  carga 
deck,  the  imderwriters  having  no  de  g^neros  (goods)  6  m^rcaderias  (mer- 
notice  that  such  was  the  cargo.  They  chandize)  que  se  pone  en  alguna  em- 
are,  says  Mr.  Justice  Putnam,  giving  barcacion, — Merces  in  navi  vehendae." 
the  opinion  of  the  Court,  **  subjects  of  See  also  Weskett,  Ins.  tit.  Goods, 
particular  insurance,  and  not  covered  (2)  Page  32,  6th  ed.  [pp.  57 — 60, 
under  the  geneml  word  cargo  or  14th  ed.];  5.  C.  shortly  reported,  2 
goods."     (Citing  Wolcott  v.  Eagle  Ins.  Stra.  1251. 

Co.,  4  Pick.  429.)     A  similar  decision  (3)  6th  ed.  363 ;  citing  Dig.  14,  2, 

has  been  given  in  Maryland.     (Citing  10 ;    Roccus,    Nos.    76—78 ;    Molloy, 

Allegre'e  Administrators  v.  Maryland  Bk.  2,  Ch.  4,  s.  8  [14th  ed.,  p.  658]. 
Ins.    Co.,  2  Gill.   &   Johnson,   136.)         (4)  Citing  Eoccus.  No.  79 ;   Molloy, 

In  the  Dictionnaire   de  TAoad^mie,  Bk.  2,  p.  4,  s.  8. 
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Lewis  But  this  being  a  mercantile  contract,  evidence  of  usage  is  properly 

Marshall,  receivable  to  explain  it.  (Upon  this  point  they  cited  Robertson  v. 
[  738  ]  French  (l),  Donaldson  v.  Forster  (2),  VaUance  v.  Dewar  (3),  Ougier  v. 
Jennings  (4),  Noble  v.  Kennoway  (5),  Moxon  v.  AtHns  (6),  Robertson 
V.  Clarke  (7),  Bottomley  v.  Forbes  (8),  Cockbum  v.  IFn'^Af  (9),  PoZmCT- 
V.  Blackburn  (lO),  PeKy  v.  TA^  JBoyoZ  Exchange  Insurance  dm- 
pany  (11)  f  Powell  v.  iforf on  (12),  Backhouse  v.  iitjpfey(i3),  Bos«  v. 
Thwaite  (13),  Da  (7o«to  v.  Edmonds  (14),  Gould  v,  Oliver  (I6),  Mt/irarrf 
V.  Hibbert  (16),  Power  v.  Whitmore  (17),  Simonds  v.  PFAi^«  (18),  ffttWon 
V.  W^airen  (19),  Haynes  v.  HoUiday  {20)^  Hutchinson  v.  J5oif  fcer  (21), 
and  Smith's  notes  (22)  to  Wigglesworth  v.  DaUison  (28). 

The  evidence  clearly  showed  a  known  practice  on  similar  voyages 
to  take  steerage  passengers  instead  of  goods ;  with  reference  to  which 
the  parties  must  be  taken  to  have  contracted. 

(TiNDAL,  Ch.  J.:  Your  argument  would  be  the  same  if  the 
guarantee  had  been  silent  as  to  any  passengers.) 

Undoubtedly. 

[  ♦739  ]  (TiNDAL,  Ch.  J. :  On  *this  sort  of  cargo  there  would  be  no  lien  for 

the  freight.) 

The  plaintiffs  at  any  rate  have  no  equitable  right  to  complain ;  for 
it  appears  they  have  obtained  a  more  remunerating  employment 
for  the  ship  than  if  it  had  been  used  solely  in  carrying  goods.  What 
was  stated  at  the  trial  as  to  the  contract  being  an  unusual  one,  was 
said  with  reference  to  the  guarantee  from  the  broker  to  the  owner ; 

(1)  7  R.  B.  535  (4  East,  130 ;  4  Esp.  (13)  Park,  Ins.  25. 

N.  P.  0.  246).  (14)  16  R.  R.  763  (4  Camp.  142;  2 

(2)  Abbott  on  Shipping,  440,  n.  (a),      Chitt.  Rep.  227). 

14th  ed.  (15)  58  R.  R.  622  (2  Man.  &  G. 208; 

(3)  10  R.  R.  733  (1  Camp.  503).  2  Soott,  N.  R.  241). 

(4)  10RR.739,  n.(lCamp.505,«.).         (16)  61  R.  R.  155(3  Q.  B.  120;  2 

(5)  2  Doug.  510.  G.  &  D.  142). 

(6)  13  R.  R.  789  (3  Camp.  200).  (17)  16  R.  R.  416  (4  M.  &  S.  141). 

(7)  25  R.  R.  676  (1  Ring.  445;  8  (18)  26  R.  R.  560  (2  B.  &  C.  805;  4 
Moore,  622).  Dowl.  &  Ry.  375). 

(8)  50  R.  R.  629  (5  Bing.  N.  C.  121 ;  (19)  46  R.  R.  368  (1  M.  &  W.  466). 
6  Scott,  816;  1  Arn.  481).                              (20)  33  R.  R.  580  (7  Bing.  587;  5 

(9)  6  Bing.  N.  0.  223 ;  8  Scott,  469 ;  Moo.  &  P.  572).  And  see  Crou  v.  £j?/w. 
8  Dowl.  P.  C.  260.  36  R.  R.  498  (2  B.  &  Ad.  106) ;  SmiM 

(10)  25  R.  R.  599  (1  Bing.  61 ;  7  t.  Blandy,  Ry.  &  M.  260 ;  Hail  t. 
Moore,  339).  Benson,  7  Car.  &  P.  911. 

(11)  1  Burr.  341.  (21)  52  R.  R.  821  (5  M.  &  W.  535). 

(12)  42  R.  R.  689  (2  Bing.  N.  C.  668 ;  (22)  1  Smith,  L.  C,  1 1th  ed.,  p.  578. 
3  Scott,  110).                                                    (23)  1  Doug.  201. 
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it  was  not  meant  that  the  subject-matter  of  the  contract  was       Lewis 
unusual.  MaJhall. 

(Cresswbll,  J. :  It  would  be  an  important  question  whether  the 
owner  could  reject  steerage  passengers  as  cargo.  In  an  action 
against  the  broker  for  not  supplying  a  cargo,  he  might  plead  a 
tender  of  a  cargo;  would  that  plea  be  supported  by  proof  of  a 
tender  of  steerage  passengers  ?) 

That  is  nearly  the  same  as  the  present  question.  The  contract 
may  have  three  constructions ;  first,  that  the  broker  might  tender 
any  goods;  secondly,  that  he  might  tender  such  as  were  convenient; 
thirdly,  that  he  might  tender  such  only  as  the  owner  liked  to  take. 
The  second  is  probably  the  true  construction.  Suppose  in  this 
case  that  no  guarantee  had  been  given,  or  that  there  had  been 
merely  a  contract  by  the  broker  to  do  his  best  to  find  a  cargo, 
surely  parol  evidence  would  have  been  admissible  to  explain  the 
meaning  of  the  term  ''  cargo."  The  construction  of  a  contract,  if 
unusual,  is  for  the  Court;  still,  if  mercantile  or  technical  words 
are  introduced,  parol  evidence  is  admissible  to  explain  them.  It 
was  proved  to  be  usual  to  carry  steerage  passengers  to  Australia. 
Some  passengers  were  clearly  contemplated  by  the  contract; 
steerage  passengers  were  not  expressly  mentioned;  but  as  it 
could  not  have  been  intended  to  exclude  them,  they  were  to  be 
taken  in  addition  to  the  cargo  of  goods,  properly  so  called. 

Sir  T.  WUde,  Serjt.  (with  whom  was  J.  W.  Smith),  in  support 
of  the  rule : 
The  plaintiiBTs  do  not  complain  that  the  defendants  have  put  on 
board  steerage  passengers ;  *on  the  contrary,  they  would  have  [  ♦740  ] 
been  glad  of  more,  as  they  were  a  subject  of  profit  to  the  plaintiffs. 
The  question  is,  what  did  the  parties  contemplate  besides  passengers, 
with  reference  to  the  rest  of  the  ship  ?  The  contract  declared  upon 
in  the  first  count,  which  is  called  a  guarantee,  is,  in  effect,  the 
whole  contract,  beyond  the  general  contract,  upon  which  the  second 
count  is  founded,  that  the  defendants  would  do  their  general  duty 
as  ship-brokers.  The  complaint  is,  that  the  portion  of  the  ship 
appropriated  to  cargo,  has  not  been  stowed  with  a  sufficient  quantity 
of  goods  to  yield  the  freight  contracted  for.  The  meaning  of  the 
terms  "cargo"  and  "freight"  is  perfectly  understood.  It  cannot 
be  said  that  the  opinion  of  the  Lord  Chief  Justice  at  the  trial  was 
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Lewis  originally  with  the  defendants.  His  Lordship  merely  thought  that, 
Mabshall.  if  it  could  be  shown  there  was  a  particular  usage  in  the  trade  to 
explain  these  terms,  they  might  be  so  explained  by  parol  evidence. 
But  no  such  usage  was  proved.  Steerage  passengers  are  generally 
in  a  certain  given  proportion  to  cabin  passengers.  The  contract  is 
to  provide  "a  full  cargo/'  and  that  means  what  a  ship,  or  that 
portion  of  it  which  is  calculated  for  cargo,  will  carry.  The 
defendants  profess  to  have  executed  the  contract  by  loading  some- 
thing which  is  not  cargo.  There  is  nothing  ambiguous  in  the  term 
"  cargo ;  "  it  means  merchandise.  When  a  cargo  of  slaves  is 
spoken  of,  it  is — ^as  admitted  on  the  other  side — ^because  they  are 
considered  as  merchandise.  Is  there  any  case  upon  a  policy  on 
freight,  where  "  freight  "  has  been  held  to  include  passage-money? 
But,  at  any  rate,  the  cargo  here  is  to  be  calculated  by  the  ton. 

(CoLTMAN,  J. :  How  is  tonnage  calculated  as  to  living  animals, 
such  as  sheep  or  cattle  ?) 

It  is  believed  such  cases  are  always  specially  provided  for.  When 
the  witnesses  spoke  of  the  passage-money  as  being  considered 
[  *74l  ]  freight,  they  meant  in  that  term  *to  include  all  the  earnings  of  the 
ship.  But,  in  fact,  no  usage,  was  proved  :  nor  is  this  a  contract  as 
to  which  a  usage  could  exi^ ;  it  is  not  like  a  contract  made  in  a 
particular  part  of  the  country,  where  ''  a  thousand  rabbits  '*  means 
1,200(1).  This  being  an  unusual  contract,  the  first  step  for 
admitting  evidence  of  usage  fails.  It  is  a  special  contract; 
which  must  be  taken  to  be  made  with  reference  to  the  general 
meaning  of  the  terms  employed.  In  speaking  of  the  construction 
of  the  words  of  a  charter-party,  Lord  Tentebden  lays  down  the 
rule,  that  although  they  may  receive  a  liberal  construction,  yet 
the  construction  must  not  be  inconsistent  with  their  plain  and 
-obvious  meaning  (2).  There  is  no  ambiguity  in  the  words  of  this 
contract ;  the  defendants  seek  to  raise  an  ambiguity. 

(Erskinb,  J. :  That  is  the  very  case  in  which  an  ambiguity  may 
be  explained ;  where  it  is  raised  by  extrinsic  evidence.) 

Here,  the  attempt  to  raise  an  ambiguity  fails. 

The  learned   Serjeant  then  proceeded  to  comment  upon,  and 
distinguish,  the  cases  cited  on  the  other  side,  and  concluded  by 

(1)  Vide  Smith  v.  Wilsan,  37  R.  R.  (2)  Abbott    ou    Shipping,    p.  260, 

636  (3  B.  &  Ad.  728 ;  Smith,  L.  C.  728).      6th  ed. 
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submitting  that  the  basis  for  admitting  parol  evidence  had  not       Lewis 
been  laid,  or  that  if  it  had  been,  there  was  no  evidence  of  the    Marshall. 
existence  of  any  usage  applicable  to  the  particular  contract. 

Cur.  adv.  vult. 

The  following  judgment  of  the  Coubt  was  now  delivered  by 

TiMDAL,  Gh.  J. : 

The  question  which  has  been  argued  before  us,  arises  on  the 
issue  taken  in  the  third  plea,  upon  an  allegation  in  the  first  count 
in  the  declaration.  That  count  was  framed  upon  a  letter  of 
guarantee  written  by  the  defendants,  the  ship-brokers  to  the 
plaintifEs,  the  owners  of  the  ship  Stratheden^  by  which  letter  the 
defendants  engaged  with  the  plaintiffs  ''  to  *have  a  full  cargo  for  [  ^742  ] 
the  Stratheden,  the  rates  of  freight  for  which,  would  average  40«. 
per  ton,  and,  at  least,  nine  cabin  passengers,  passage-money 
average  75Z.*'  The  breach  of  contract  assigned  in  the  declaration 
was  "  that  the  defendants  did  not  have  and  procure  a  full  cargo 
for  the  said  ship,  the  rates  of  freight  for  which  would  average 
40ir.  per  ton,  according  to  the  true  intent  and  meaning  of  the 
agreement ;  "  and  the  defendants,  in  their  plea,  took  issue  upon 
this  breach,  in  the  terms  in  which  it  was  framed.  At  the  trial 
it  was  proved  that  the  average  rate  of  freight  for  goods  put  on 
board  by  the  brokers,  amounted  to  82«.  only  per  ton  instead  of 
40«.,  as  specified  in  the  guarantee ;  but  it  was  also  proved,  that 
besides  the  goods,  the  brokers  had  shipped  on  board  several 
steerage  passengers  for  the  voyage,  and  that  the  passage-money 
paid  by  such  steerage  passengers,  after  deducting  therefrom  the 
expense  of  their  diet  during  the  voyage,  and  the  allowance  to  be 
made  for  the  tonnage  occupied  by  them  and  their  necessary  stores 
when  added  to  the  freight  of  the  cargo,  properly  so  called,  made 
the  average  earnings  of  the  whole  ship  per  ton  amount  to  more 
than  408.  And  the  question  at  the  trial  was  whether  this  was  a 
performance  of  the  terms  of  the  guarantee. 

The  defendants  offered  parol  evidence  to  prove  that  the  terms 
''  cargo  "  and  *^  freight,"  when  used  in  a  contract  of  this  descrip- 
tion, and  with  reference  to  the  voyage  on  which  this  vessel  was 
engaged,  did,  by  the  general  usage  and  course  of  the  trade,  not 
only  comprise  cargo  and  freight,  in  the  strict  and  proper  sense  of 
those  words  as  applicable  to  goods,  but  comprised  also  steerage 
passengers  and  the  net  profit  arising  from  their  passage-money. 

50—2 
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LBWI8       The  plaintiffs,  on  the  other  hand,  objected  to  the  admisfiibility  of 

Marshall,    this  evidence,   where  the  terms  of  the  contract  were,  as   they 

contended,  precise,  and  perfectly  free   from  all  ambiguity.      I 

[  *743  1  thought,  however  *that  the  case  fell  within  that  class  of  mercantile 
contracts  in  which  such  evidence  had  been  held  admissible,  and 
received  it  accordingly.  But,  as  the  evidence  appeared  to  me, 
after  it  had  been  received,  to  be  not  admissible,  I  declined  to  leave 
it  to  the  jury  as  a  mean  of  interpreting  the  contract,  but  told  them 
the  words  of  the  agreement  must  be  understood  in  their  plain  and 
ordinary  meaning,  and  that  the  legal  effect  of  the  contract  was, 
that  the  brokers  engaged  to  procure  a  full  cargo  of  goods,  properly 
so  called,  which  should  average  a  freight  of  40ir.  a  ton,  which  they 
had  not  done;  and  that  the  jury  should,  therefore,  find  their 
verdict  on  the  first  count,  for  the  plaintiffs.  The  jury,  never- 
theless, found  their  verdict  upon  this  count  for  the  defendants; 
and  the  case  comes  before  us  on  a  motion  for  a  new  trial  as  upon 
a  verdict  against  the  evidence  and  the  direction  of  the  Judge. 

Upon  showing  cause  against  the  rule,  it  was  contended,  on  the 
part  of  the  defendants,  first,  that  I  ought  not  to  have  withdrawn 
the  effect  of  such  evidence  from  the  jury,  and  taken  the  construction 
of  the  contract  upon  myself ;  and  secondly,  that  the  evidence  giveo 
at  the  trial,  proved  that  the  true  construction  of  the  contract  was 
that  which  the  defendants  had  contended  for.  And,  as  the  respective 
parties  had  requested  the  Court  to  substitute  themselves  for  the 
jury,  and  to  make  a  final  conclusion  of  the  question  between  them 
both  as  to  the  law  and  as  to  the  fact,  it  becomes  necessary  to  decide 
both  questions. 

Upon  the  first  point,  we  take  the  acknowledged  distinction  to  be 
this:  if  the  evidence  offered  at  the  trial,  by  either  party,  is  evidence 
by  law  admissible  for  the  determination  of  the  question  before  a 
jury,  the  Judge  is  bound  to  lay  it  before  them,  and  to  call  upon 
them  to  decide  upon  the  effect  of  such  evidence:  but,  whether 
such  evidence,  when  offered,  is  of  that  character  and  description 

[  ''^^  ]  *which  makes  it  admissible  by  law,  is  a  question  which  is  for  the 
determination  of  the  Judge  alone,  and  is  left  solely  to  his  decision. 
On  the  present  occasion,  the  question  was,  whether  there  was  a 
recognised  practice  and  usage  with  reference  to  the  voyage  and 
business  out  of  which  the  written  contract,  the  subject-matter  of 
the  action,  arose,  and  to  which  it  related,  which  gave  a  particular 
sense  to  the  words  employed  in  it,  so  that  the  parties  might  be 
supposed  to  have  used  these  words  in  such  sense. 
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The  character  and  description  of  evidence  admissible  for  that  Lewis 
purpose  is,  the  fact  of  a  general  usage  and  practice  prevailing  in  Marshall. 
the  particular  trade  or  business,  not  the  judgment  and  opinion  of 
the  witnesses ;  for  the  contract  may  be  safely  and  correctly  inter- 
preted by  reference  to  the  fact  of  usage ;  as  it  may  be  presumed, 
that  such  fact  is  known  to  the  contracting  parties,  and  that  they 
contract  in  conformity  thereto ;  but  the  judgment  or  opinion  of  the 
witnesses  called,  affords  no  safe  guide  for  interpretation,  as  such 
judgment  or  opinion  is  confined  to  their  own  knowledge.  And, 
upon  referring  to  the  notes  of  the  evidence  on  the  trial,  we  are 
inclined  to  think  that  the  evidence  offered  fell  under  the  latter 
character  and  description,  and,  upon  that  ground,  that  it  was 
properly  withdrawn  by  the  Judge  from  the  consideration  of  the  jury. 

It  becomes  unnecessary,  however,  from  the  course  which  the  cause 
has  taken,  that  we  should  arrive  at  a  positive  opinion  on  this  point ; 
for  we  all  agree  in  thinking  that,  if  the  evidence  had  been  submitted 
to  the  jury,  they  ought  to  have  found  their  verdict  for  the  plaintiffs. 
The  contract  itself,  as  it  appears  to  us,  speaks  with  much  plainness 
and  precision.  The  words  "  cargo "  and  "freight "  do,  jyriind  facie, 
and  in  their  natural  and  ordinary  meaning,  refer  to  goods  only ; 
and  where,  in  the  same  document,  occur  the  words  *"  cabin  pas-  [  •745  ] 
aengers*'  and  '"passage-money,"  and  a  contract  is  made  between 
the  same  parties  as  to  such  latter  mentioned  subject-matter,  the 
inference  is  almost  irresistible,  that  the  former  words  were  not 
intended,  within  the  meaning  of  the  contracting  parties,  to  comprise 
passengers  and  passage-money  of  any  description:  the  parties 
showing  themselves  capable  of  making  a  contract  as  to  passengers 
by  their  proper  and  specific  name.  In  order,  therefore,  to  vary  the 
ordinary  meaning  of  such  plain  words,  and  to  make  them  comprise 
passengers  and  passage-money  as  well  as  goods,  we  think  the 
evidence  ought  to  have  been  clear,  cogent,  and  irresistible :  whereas, 
at  the  trial,  although  two  witnesses  spoke  of  the  usual  course  and 
practice  of  the  trade,  the  third  spoke  of  his  own  judgment  only ;  no 
instance  of  such  construction  is  stated  by  any  of  the  witnesses  within 
their  own  knowledge ;  and  the  agreement  itself  is  declared  not  to  be 
according  to  the  usual  course  of  things.  The  fair  inference  to  be 
drawn  from  their  testimony  at  the  trial,  appears  to  us  to  be, — that 
it  is  customary,  in  calculating  the  earnings  of  a  ship  or  making  up 
the  account  of  the  earnings,  to  include  money  paid  for  steerage 
passengers,  but  that  there  is  no  general  usage,  that,  in  a  contract 
of  this  description,  such  meaning  should  prevail. 
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Lewis  We  therefore  think,  upon  this  evidence,  that  instead  of  a  new 

Marshall,    trial,  the  verdict  which  has  been  found  for  the  defendants  upon  the 

first  count,  should  be  set  aside,  on  the  usual  terms,  and  be  entered 

for  the  plaintiffs  for  such  sum  as  shall  be  ascertained  between  the 

parties,  under  the  agreement  entered  into. 

Rule  accordingly  (i). 


iw^-  KA.YE  V.  BUTTON. 

Jvne  29. 

(7  Man.  &  G.  807—818;  S.  C.  2  Dowl.  &  L.  291 ;  8  Scott,  N.  R  495; 

[  807  ]  13  L.  J.  C.  P.  183 ;  8  Jur.  910.) 

Assumpsit  upon  an  agreement  whereby,  after  reciting  that  one  W.  in  his 
lifetime,  mortgaged  certain  premises  to  B.  and  B.  to  secure  3,500/. ;  that  B. 
and  B.  required  W.  to  procure  the  plaintiff  to  join  him  in  a  bond,  as 
a  collateral  security  for  that  siun  and  interest ;  that  the  defendant  had, 
since  the  death  of  W.  taken  upon  himself  the  management  of  the  estate  of 
W.,  and  had  paid  to  B.  and  B.  3,370/. ;  that  the  plaintiff  had  been  called 
upon  as  surety,  and  had  paid  to  B.  and  B.  130/. ;  that  the  defendant  had 
repaid  him  48/.,  leaving  82/.  due;  that  the  defendant  had  agreed  to  repay 
the  plaintiff  the  82/.  out  of  the  moneys  which  might  arise  from  the  sale  of 
the  mortgaged  premises,  and  in  the  meantime  to  appropriate  the  rents 
towards  payment  of  the  same,  as  the  plaintiff  had  a  lien  upon  the  premises 
for  the  same ;  that  the  defendant  had  requested  the  plaintiff  to  release  and 
convey  all  his  estate  and  interest  in  the  premises  to  A.  and  L.,  and  that  he 
had  already  done,  i-eserving  to  himself  a  lien  on  the  said  property,  it  was 
witnessed,  that,  in  consideration  of  the  plaintiff's  having  paid  the  130/.  to 
B.  and  B.  in  part  discharge  of  the  mortgage,  and  in  consideration  of  his 
having  released  and  conveyed  all  his  estate  and  interest  in  the  premises  to 
A.  and  L.,  and  in  order  to  secure  to  the  plaintiff  the  repayment  of  the  82/., 
the  defendant  undertook  and  agreed  with  the  plaintiff  to  pay  him  the 
same,  with  interest,  out  of  the  proceeds  of  the  premises  when  sold,  and,  in 
the  meantime,  to  appropriate  tibie  rents  in  hqmdation  of  the  same.  The 
declaration  then  stated  that,  in  consideration  of  the  premises,  the  defendant 
promised  the  plaintiff  to  perform  the  agreement;  and  alleged,  for  breach, 
that,  although  the  defendant  had  received  rents  to  a  sufficient  amount,  he 
had  failed  to  pay :  Held,  that,  inasmuch  as  the  declaration  did  not  show 
that  the  plaintiff  had  any  interest  in  the  premises,  except  that  whidi  he 
reserved,  his  release  and  conveyance,  though  executed  at  the  defendants 
request,  formed  no  legal  consideration  for  the  promise  alleged  to  have  been 
made  by  the  latter. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  by  a 
certain  agreement  or  instrument  in  writing  made  by  the  defendant, 
theretofore,  to  wit,  on  the  22nd  of  September,  1836,  after  reciting 
that  one  Whitnall,  in  his  life-time,  released  and  assured  by  deeds 
of  the  80th  and  81  st  of  May,  1882,  his  freehold  dwelling-houses  and 

(1)  In  construing  a  tisual  mercantile  case  of  an  unumuil  contract,— have  the 

contract,  the  question  would  seem  to  terms  acquired  any,  and  what,  pecu- 

be, — ^in   what   sense  have  the  terms  liar  meaning   in    general  meroantilB 

been  used  in  similar  contracts  ?  in  the  language  or  in  the  particular  trade  ? 
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hereditaments  at  Windsor,  in  Upper  Parliament  Street,  in  Toxteth        kaye 
Park,  unto  R.  Rockliflf  and  H.  BuUen,  their  heirs  and  assigns,  by      duttok 
way  of  mortgage,  to  secure  the  repayment  of  8,500Z. ;  and  also 
reciting   that    the  said    BockliJBf  and    Bullen  required    the  said 
*Whitnall  to  obtain  the  plaintiff  to  join  him  in  a  bond  as  a  col-       [  *808  ] 
lateral  security  further  to  secure  the  repayment  of  the  said  sum  of 
8,5002.  and  interest;  and  also  reciting  that  the  defendant  had, 
since  the  death  of  the  said  Whitnall,  taken  upon  himself  the 
management  of  the  estate  of  the  said  Whitnall,  and  had  paid  to  the 
said  Bockliff  and  Bullen  8,870Z. ;  and  also  reciting  that  the  said 
Bullen  and  Bockliff  had  called  upon  the  plaintiff  for  payment  of 
the  said  mortgage,  and  he  was  surety  for  the  said  Whitnall  in  the 
said  bond,  and  that  the  plaintiff  thereupon  paid  to  the  said  Bullen 
and  Bockliff  the  sum  of  180Z.  on  the  Ist  of  May,  1835 ;  and  also 
reciting  that  the  defendant  had  repaid  the  plaintiff  the  sum  of  482., 
leaving  due  to  him  the  sum  of  82Z.,  and  that  such  last-mentioned 
amount  the  defendant  had  agreed  to  repay  to  the  plaintiff  out  of 
the  moneys  which  might  arise  from  the  sale  of  the  said  heredita- 
ments and  premises  when  the  same  should  be  sold,  and  in  the 
meantime  to  appropriate  the  rents  of  the  said  hereditaments  and 
premises  towards  payment  of  the  same  sum,  as  the  plaintiff  had  a 
lien  on  the  said  hereditaments  and  premises  for  the  said  sum  of 
82Z. ;  and   also  reciting    that  the  defendant    had  requested   the 
plaintiff  to  release  and  convey  all  his  estate  and  interest  in  the  said 
hereditaments  and  premises  to  Alison  and  Lenox,  and  that  that  he 
had  already  done,  reserving  to  himself  a  lien  on  the  said  property 
as  aforesaid — It  was  by  the  said  agreement  or  instrument  in  writing 
witnessed,  that,  in  consideration  of  the  plaintiff's  having  paid  to 
the  said  Bullen  and  Bockliff  the  said  sum  of  130Z.,  in  part  discharge 
of  the  said  mortgage,  and  in  consideration  of  the  plaintiff's  having 
released  and  conveyed  all  his  estate  and  interest  in  the  said 
hereditaments  to  Alison  and  Lenox  (reserving  to  himself  the  said 
lien),  and  in  order  to  secure  to  the  plaintiff  the  repayment  of  the 
said  sum  of  82Z.,  he  the  defendant  did  thereby  for  himself  under- 
take and  agree  *with  the  plaintiff,  his  executors,  administrators,       \  *809  j 
and  assigns,  to  pay  to  him  or  them  the  said  sum  of  82Z.,  with 
interest  thereon,  out  of  the  proceeds  to  arise  from  the  sale  of  the 
said  hereditaments  and  premises,  when  the  same  should  be  sold, 
and,  in  the  meantime,  and  until  such  sale  was  effected,  to  appro- 
priate the  rents  of    the  said    hereditaments  and    premises,    in 
liquidation  of  the  said  sum  so  due  to  the  plaintiff  as  aforesaid ;  as 
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Kate  by  the  said  agreement  or  instrument  in  writing,  reference  being 
Durrow.  thereunto  had,  will  appear :  Averment,  that,  the  said  agreement  or 
instrument  in  writing  being  so  made  as  aforesaid,  he,  the  defendant, 
in  consideration  of  the  premises,  afterwards,  to  wit,  on  the  said 
22nd  of  September,  1836,  promised  the  plaintifif  to  observe  and 
perform  the  said  agreement  or  instrument  in  writing,  in  all  things 
therein  contained  and  on  his  the  defendant's  part  to  be  observed 
and  performed ;  that,  after  the  said  agreement  or  instrument  in 
writing  was  made  as  aforesaid,  and  before  the  said  sale  therein 
mentioned  was  effected,  to  wit,  on  the  80th  of  September,  1836, 
and  on  divers  other  days  between  that  day  and  the  commencement 
of  the  suit,  the  defendant  received  the  said  rents  in  the  said  agree- 
ment or  instrument  mentioned,  to  a  large  amouut,  to  wit,  to  the 
amDunt  of  2,0002.,  which  he  could  and  might  and  ought,  according 
to  the  said  agreement  or  instrument  in  that  behalf,  to  have  appro- 
priated in  liquidation  of,  and  which  were  sufficient  to  liquidate,  the 
said  sum  of  822.  so  due  to  the  plaintiff  as  aforesaid ;  yet  the 
defendant,  disregarding  the  said  agreement  or  instrument  and  his 
said  promise,  did  not  nor  would,  although  theretofore,  to  wit,  on 
the  1st  of  September,  1839,  requested  by  the  plaintiff  so  to  do, 
appropriate  the  said  rents  so  received  by  him  as  aforesaid,  or  any 
part  thereof,  in  liquidation  of  the  said  sum  of  82Z.  so  due  to  the 
plaintiff  as  aforesaid,  or  pay  the  same  rents,  or  any  part  thereof,  to 
the  plaintiff  on  account,  or  in  discharge,  or  part  discharge,  of  that 

[  *8io  ]  *sum  of  money,  or  otherwise  howsoever,  but  wholly  refused  so  to 
do,  and  the  last-mentioned  sum  of  822.  is  still  wholly  unliquidated, 
and  wholly  due  and  unpaid  to  the  plaintiff. 

To  this  count  the  defendant  pleaded  amongst  others  two  special 
pleas,  to  the  replications  to  which  he  demurred  specially.  Upon 
the  argument  in  Easter  Term  last,  however,  the  defendant 
abandoned  the  pleas,  and  objected  to  the  declaration. 

Dowling,  Serjt.,  for  the  defendant : 

Three  objections  arise  on  the  declaration :  first,  it  discloses  no 
consideration  for  the  promise  alleged  ;  secondly,  the  consideration 
(if  any)  is  a  mere  moral  consideration ;  thirdly,  the  consideration 
being  executed,  it  can  only  sustain  an  implied  promise  (i) ;  whereas 
the  promise  alleged  is  a  different  one,  being  an  express  promise. 

Construing  the  declaration  most  favourably  for  the  plaintiff,  it 
appears  that  he  having  become  surety  for  Whitnall,  the  mortgagor, 

(1)  Qucere. 
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paid  180/.  to  the  mortgagees ;  that  the  defendant,  who  had  taken       Kayb 
upon  himself  the  management  of  Whitnall's  estate,  had  repaid  him      dutton. 
48Z.,  and  promised  to  pay  him  the  residue  out  of  the  proceeds 
thereof;  and  that  the  plaintiff,  at  the  request  of  the  defendant, 
released  and  conveyed  all  his  interest  in  the  premises  to  Alison 
and  Lenox,  reserving  to  himself  a  lien  on   the  property.    This 
statement  of  facts  does  not  disclose  any  consideration  whatever  for 
the  defendant's  promise.     The  only  interest  the  plaintiff  ever  had 
in  the  premises  was  the  lien,  which  entitled  him,  in  equity,  to 
stand  in  the  position  of   the  mortgagees :  CopU  v.  Middleton  (i). 
The  recital  that  the  defendant  had  released  all  his  estate  and 
interest  in  the  property,  except  his  lien,  is  in  effect  to  say,  that  he 
had  ^released  nothing.    Possibly  the  consideration  might  have       [  *sii  ] 
been  good  if  it  had  been  alleged  that  the  plaintiff  had  executed 
some  instrument  purporting  to  convey  an  interest.    In  Wilkinson 
V.  Oliveira  (2),  the  declaration  stated  that,  in  consideration  that 
the  plaintiff,   at  the  request  of    the  defendant,  had  given  the 
defendant  a  letter  written  by  0.,  since  deceased,  by  means  of  which 
letter  the  defendant  was  enabled  to,   and  did,   determine  con- 
troversies, and    obtained    a    large    portion  of    O.'s  effects,    the 
defendant  promised  to  give  the  plaintiff  1,000/. :  and  it  was  held 
that  the  declaration  disclosed  a  sufficient  consideration  to  sustain 
an  action  on  the  promise.     So  here,  if  the  declaration  had  stated 
that  the  plaintiff  had  executed  an  assignment,  it  might  have  been 
sufficient ;  but  the  only  consideration  alleged  is,  the  assigning  of 
his  interest ;  whereas  he  had  none  to  convey. 

Secondly.  The  only  consideration  that  appears  upon  the  face  of 
the  declaration  (if  any)  is  a  mere  moral  consideration,  to  which  the 
law  will  give  no  effect  A  past  consideration  will  not  support  a 
subsequent  promise:  Jeremy  y.  Ooochman  (3),  Barkery.  Halifax  (4), 
Docket  V.  Voyel  (6).  The  law  does  not,  in  truth,  give  effect  to  any 
but  an  executory  (6)  consideration.  It  may  be  said  that  the  con- 
sideration here  is  not  simply  an  executed  consideration,  because  it 
is  stated  that  the  defendant  had  requested  the  plaintiff  to  convey. 
But  a  mere  request  is  of  no  avail :  Lampleigh  v.  Brathwait  (7). 
The  promise  alleged  and  the  promise  implied  by  law,  must  be 
co-extensive:  Veitch  v.  Russell  (8). 

(1)  T.  &  B.  224.  (5)  lb.  885. 

(2)  I  Bing.  N.  G.  490 ;  1  Scott,  461.  (6)  I.e.,  executory  in  its  inception. 

(3)  Cto.  Eliz.  442.  (7)  Hob.  105;  Sir  F.  Moore,  866. 

(4)  lb.  741.  (8)  3  a  B.  928;  3  G.  &  D.  198. 
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R.R. 


Kayb  (TiNDAL,   Ch.  J. :  That  case  shows  that  a  subsequent  express 

DuTTON.      promise  will  not  convert  *that  into  a  debt  which,  of  itself,  was  not 
[  •81-2  J      a  legal  debt.) 

It  establishes  that  an  express  promise  cannot  be  supported  by  a 
moral  consideration. 

Thirdly.  If  the  Court  think  that  any  promise  can  be  implied  from 
the  facts  stated,  it  will  not  be  the  promise  alleged.  It  is  clear  that 
an  executed  consideration  will  only  sustain  such  a  promise  as  the 
law  will  imply.  [He  cited  Brown  v.  Crump  (i) ,  Granger  v.  Collins  (2), 
Hopkins  Y.Logan  (3),  Jacksonv.  Cobbin{4,),  BjidRoscorlav.  Thomas  (5).] 

[  813  ]  CJianneU,  Serjt.,  contra  : 

The  declaration  is  good.  The  defendant's  promise  being  laid  to 
have  been  made  in  consideration  of  the  premises,  that  is,  of  all 
that  is  stated  in  the  foregoing  part  of  the  declaration,  it  is  sub- 
mitted that  the  facts  alleged  disclose  a  sufficient  legal  consideration. 
[  *8i4  ]  Admitting  that  a  mere  moral  consideration  'ordinarily  will  not 
sustain  a  promise,  here  a  legal  consideration  is  apparent.  If  the 
defendant  had  any  estate  or  interest  to  convey,  his  parting  with  it 
at  the  defendant's  request,  would  be  an  ample  consideration :  and 
upon  this  declaration  it  is  not  competent  for  the  defendant  to  say 
that  the  plaintiff  did  not  release  some  interest  in  the  mortgaged 
premises.  Having  paid  money  as  surety  for  the  mortgagor  he 
would  stand  in  his  place,  and  if  any  interest  can  be  inferred  beyond 
the  lien,  there  is  a  good  consideration.  The  difficulty  arises  on  the 
words  *'  reserving  to  himself  a  lien  on  the  said  property."  The  fair 
meaning  of  that  is,  that  the  plaintiff  had  given  up  his  lien  so  far 
as  regarded  Alison  and  Lenox,  but  preserved  it  as  between  himself 
and  the  defendant.  As  to  the  second  point,  the  rule  upon  this 
subject  is  well  laid  down  in  1  Wms.  Saund.  264,  n.,  where  it  is 
said  that  ''a  past  consideration  is  not  sufficient  to  support  a  sub- 
sequent promise,  unless  there  was  a  request  by  the  party,  either 
express  or  implied,  at  the  time  of  performing  the  consideration; 
but  where  there  is  an  express  request  at  the  time,  it  will  in  all  cases 
be  sufficient  to  support  a  subsequent  promise."  Here,  what  is 
treated  as  a  past  consideration  is  stated  to  have  been  done  because 
of  the  defendant's  request.    Cases  have  been  cited  to  show  that  the 

(1)  1  Marsh.  567 ;  6  Taunt.  300.  Dowl.  N.  S.  96). 

(2)  55  B.  R.  687  (6  M.  &  W.4d8).  (5)  61  B.  R  216  (3  Q.  B.  234;  2 

(3)  52  B.  B.  704  (5  M.  &  W.  241).  G.  &  D.  508}. 

(4)  58  B.  B.  869  (8  M.  &  W.  790 ;  1 
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past  consideration  here  stated,  does  not  support  the  particular  katk 
promise  alleged  in  the  declaration  :  but  those  cases  are  distinguish-  duttok. 
able ;  as,  in  all  of  them,  the  promise  implied  by  law  diJBEered  widely 
from  that  alleged  on  the  face  of  the  declaration.  The  question 
hovsr  far  a  moral  consideration  will  support  a  subsequent  express 
promise,  is  discussed  by  Lord  Denman,  in  Eastwood  v.  Kenyon  (i). 
Here,  looking  at  the  whole  declaration,  a  sufficient  consideration 
appears  for  the  promise  laid. 

Cur.  adv.  wit. 

TiNDAL,  Ch.  J.,  now  delivered  the  judgment  of  the  Coubt  :  [  sis  ] 

This  was  a  declaration  in  assumpsit  upon  a  special  agreement,  to 
which  the  defendant  pleaded,  amongst  others,  two  special  pleas, 
namely,  the  fourth  and  fifth  pleas,  to  which  the  plaintiff  demurred : 
and  the  defendant  demurred  specially  to  the  plaintiff's  replication 
to  the  third  plea.  But  it  is  unnecessary  to  advert  to  the  particular 
state  of  the  pleadings,  as  it  was  admitted  by  my  brother  DowUng,  on 
the  argument  for  the  defendant,  upon  an  objection  taken  to  the  fourth 
and  fifth  pleas,  that  he  could  not  support  those  pleas,  and  the  whole 
argument  before  us  turned  on  the  sufficiency  of  the  declaration. 

Two  objections  were  made  to  the  declaration — first,  that  it  did 
not  show  any  consideration  for  the  promise  by  the  defendant; 
secondly,  that  the  promise  was  laid  in  respect  of  an  executed  con- 
sideration, but  was  not  such  a  promise  as  would  have  been  implied 
by  law  from  that  consideration ;  and  that,  in  point  of  law,  an 
executed  consideration  will  support  no  promise,  although  express, 
other  than  that  which  the  law  itself  would  have  implied.  The 
cases  cited  by  the  defendant,  viz..  Brown  v.  Crump  (2),  Granger  v. 
Collins  (3),  Hopkins  v.  Logan  (4),  Jackson  v.  Cobbin  (6),  and  Roscorla 
V.  Thomas  (6),  certainly  support  that  proposition  to  this  extent,  that, 
where  the  consideration  is  one  from  which  a  promise  is  by  law 
implied,  there  no  express  promise  made  in  respect  of  that  con- 
sideration after  it  has  been  executed,  differing  from  that  which  by 
law  would  be  implied,  can  be  enforced.  But  those  cases  may  have 
proceeded  on  the  principle  that  the  consideration  was  exhausted  by 
the  *promise  implied  by  law,  from  the  very  execution  of  it ;  and,  [  •8i6  ] 
consequently,  any  promise  made  afterwards  must  be  nvdum  pactum^ 

(1)  52  B.  B.  400  (11  Ad.  &  EL  438 ;      Dowl.  360). 

3  P.  &  D.  276).  (5)  58  B.  B.  869  (8  M.  &  W.  790 ;  1 

(2)  1  Mareh.  567 ;  6  Taunt.  300.  Dowl.  N.  S.  96). 

(3)  55  B.  B.  687  (6  M.  &  W.  458).  (6)  61  B.   B.   216  (3  Q.  B.  234;  2 

(4)  52  B.  B.  704  (5  M,  et  W.  241 ;  7  G,  *  P.  508), 
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Kate  there  remaining  no  consideration  to  support  it.  But  the  case  may, 
DuTTON.  perhaps,  be  different  where  there  is  a  consideration  from  which  no 
promise  would  be  implied  by  law  ;  that  is,  where  a  party  suing  has 
sustained  a  detriment  to  himself  or  conferred  a  benefit  on  the 
defendant,  at  his  request,  under  circumstances  which  would  not 
raise  any  implied  promise.  In  such  cases  it  appears  to  have  been 
held,  in  some  instances,  that  the  act  done  at  the  request  of  the 
party  charged,  is  a  sufficient  consideration  to  render  binding  a 
promise  afterwards  made  by  him  in  respect  of  the  act  so  done. 
Hunt  V.  Bate  (i),  and  several  cases  mentioned  in  the  margin  of  the 
report  of  that  case,  seem  to  go  to  that  extent:  as  also  do  some 
others  collected  in  Boll.  Abr.  Action  sur  Case  (Q)  (2).  But  it  is  not 
necessary  that  we  should  pronounce  any  opinion  upon  that  point ; 
for,  assuming  it  to  be  sufficiently  alleged  that  the  plaintiff  released 
and  conveyed  his  interest  at  the  request  of  the  defendant,  yet  it 
does  not  appear  that  he  had  any  interest  which  passed  by  such 
release  and  conveyance.  The  declaration  is  founded  on  an  agree- 
ment which  recites  that  a  certain  estate  had  been  mortgaged  by  one 
Whitnall,  since  deceased;  and  that  the  plaintiff  h^  joined  in 
a  bond  as  a  collateral  security  for  the  mortgage-money,  and  had 
afterwards  been  compelled  to  pay  off  a  portion  of  it;  that  the 
defendant  had  taken  upon  himself  the  management  of  Whitnall's 
afiiairs,  had  repaid  to  the  plaintiff  part  of  the  money  which  he  had 
paid  and  had  agreed  to  pay  him  the  residue  out  of  the  proceeds  of 
the  mortgaged  property  when  sold,  and  in  the  meantime  to  appro- 
priate the  rents  of  the  premises  to  the  payment  of  the  same  sum  as 
[  *817  ]  that  for  which  the  ^plaintiff  had  a  lien  on  the  said  premises.  Thus 
far  there  is  nothing  to  show  that  the  plaintiff  had  any  other  interest 
than  this  lien.  The  agreement  then  recites  that  the  defendant  had 
requested  the  plaintiff  to  release  and  convey  his  interest  to  Alison 
and  Lenox,  and  that  he  had  done  so,  reserving  to  himself  a  lien  on 
the  property  as  aforesaid,  that  is,  reserving  to  himself  the  only 
interest  that  he  is  shown  to  have  had.  The  agreement  then  pro- 
ceeds to  state  that,  in  consideration  of  the  plaintiff  having  paid  the 
money  and  having  released  and  conveyed  all  his  estate  and  interest 
to  Alison  and  Lenox,  reserving  to  himself  the  said  lien,  the  defen- 
dant undertook  and  agreed,  &c.  Now,  the  payment  of  the  money 
by  the  plaintiff  would  be  no  consideration  for  the  defendant's 
promise;  and  the  alleged  release  and  conveyance  was  again  no 

(1)  Dyer,  272.  (2)  1  BoU.  Abr.  11 ;  tranalated,  1 

Vin.  Abr.  279. 


TOX-.  Mvi.]     1844,    C.  P.     7  MAN.  &  G.  817—818.  797 

consideration,  for  it  does  not  appear  that  the  plaintiff  parted  with        Kate 
any  thing  by  it.    For  the  plaintiff  it  was  contended,  that  he  must  be      dutton. 
taken  to  have  parted  with  his  lien  on  the  property,  reserving  only  his 
right  to  call  apon  the  defendant  to  pay  the  residue  still  due  to  the 
plaintiff,  out  of  the  proceeds  of  the  estate,  when  sold,  and,  in  the 
meantime,  to  appropriate  the  rents  to  the  same  object.  But  we  cannot 
put  that  construction  upon  the  agreement,  which  expressly  speaks 
of  the  lien  reserved  as  the  same  lien  which  the  plaintiff  had  before. 
Such  being  in  our  judgment  the  effect  of  the  agreement  set  out 
in  the  declaration,  the  case  resembles  that  of  Edwards  v.  Baugh  (i). 
There,  the  declaration  alleged  that  certain  disputes  and  contro- 
versies were  pending  between  the  plaintiff  and  defendant,  as  to 
whether  the  defendant  was  indebted  to  the  plaintiff  in  a  certain 
sum  of  money,  and  that  thereupon,  in  consideration  that  the 
plaintiff  would  promise  the  defendant  not  to  sue  him  for  the 
recovery  of  the  said  sum  in  dispute,  but  would  *accept  a  smaller       [  'Sis  ] 
sum  in  full  satisfaction,   the  defendant  promised  to  pay  such 
smaller  sum.      On  general   demurrer,  the  declaration  was  held 
bad,  because  it  did  not  allege  that  any  debt  was  due  from  the 
defendant  to  the  plaintiff,  or  that  an  action  had  been  commenced 
for  the  recovery  of  any  sum  claimed.     So,  in  the  present  case,  as 
the  declaration  does  not  show  that  the  plaintiff  had  any  interest  in 
the  premises  except  that  which  he  reserved,  it  does  not  appear  that 
his  release  and  conveyance,  although  executed  at  the  defendant's 
request,  formed  any  legal  consideration  for  the  promise  alleged  to 
have  been  made  by  the  latter.     Our  judgment  must  therefore  be 

for  the  defendant. 

Judgment  for  the  defendant. 


STEAD  V.  WILLIAMS  and  Others.  i844. 

(7  Man.  &  G.  818—843 ;  S.  C.  8  Scott,  N.  E.  449 ;  1 3  L.  J.  C.  P.  218 ;  8  Jur.  930 ;       ZlVil' 

2  Web.  P.  C.  126.)  

.  .  r  818  I 

Where  an  invention  is  described  in  a  work  publicly  circulated  in  England,         ^ 
a  party  who  afterwards  takes  out  a  patent  for  it,  is  not  the  true  and  first 
inyentor,  whether  he  derives  his  knowledge  from  such  publication  or  not  (2). 

Case,  for  an  infringement  of  a  patent  right  [for  an  invention 
for  ''making  or  paving  public  streets  and  highways,  and  public 

(1)  63  E.  R.  702  (11  M.  &  W.  641).  L.   J.   Ch.  505;   Plimpton  v.  Spiller 

(2)  ated  with  approval  in  Patterson  (1877)  6  Ch.  Div.  412,  47  L.  J.  Ch.  211 ; 
V.  Gob  Light  a7id  Coke  Co,  (1877)  3  App.  HarHe  v.  Eothtuell  (1887)  35  Ch.  Div. 
Cas.  239,  45  L.  J.  Ch.  843 ;  Plimpton  416,  56  L.  J.  Ch.  459. 

V.  Malcolmson  (1876)  3  Ch.  D.  531,  45 
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Stead  and  private  roads,  courts,  and  bridges,  with  timber,  or  woodeD, 
Williams,  blocks."  The  defendants  pleaded — ^first.  Not  guilty;  second,  thai  the 
plaintiff  was  not  the  true  or  first  inventor  of  the  invention ;  and 
sixth,  that  before  the  granting  of  the  letters  patent  the  sappoeed 
invention  had  been  publicly  and  generally  known,  used,  practised 
and  published.  Upon  the  first  and  second  pleas  issue  was  joined, 
and  to  the  sixth  the  plaintiff  replied  that  the  invention  was  not 
publicly  or  generally  known,  used,  practised,  or  published,  as 
alleged.  There  were  several  other  pleas,  upon  some  of  which  issue 
was  joined,  and  to  others  of  which  there  were  special  replies  (i)]. 

[  ^22  ]  At  the  trial  before  Gresswell,  J.,  at  the  last  Summer  Assizes  at 

Liverpool,  the  specification  was  put  in. 

«  «  *  *  « 

[  824  ]  The  defendants  had  in  various  parts  of  the  town  of  Manchester, 

laid  pavement  composed  of  hexagonal  blocks  of  wood,  similar  in 
size  and  character,  to  those  described  in  the  plaintiff's  specification. 
The  defence,  which  was  conducted  by  a  Company  called  "  The 
Metropolitan  Patent  Wood  Paving  Company,"  the  parties  employed 
by  the  defendant  to  lay  down  the  pavement  in  question,  rested 
mainly  on  the  second  plea.  Prior  to  the  date  of  the  plaintiff's 
patent,  various  modes  of  paving  streets  and  roads  with  wood  had 
been  the  subject  of  observation  and  discussion  in  works  of  a 
scientific  character  published  in  this  country;  amongst  others, 
in  a  letter  addressed  by  Mr.  Finlayson  to  the  editor  of  **  The  London 
Journal  of  Arts,"  which  appeared  in  that  work  in  1825,  and  also  in 
two  letters  addressed  by  Mr.  Heard  to  the  secretary  of  the  Society 
of  Arts,  published  in  their  *'  Transactions  "  of  1888.  ''  The  London 
Journal  of  Arts  "  has  a  considerable  circulation ;  ''  The  Transactions 
of  the  Society  of  Arts  "  are  published  periodically,  for  distribution 
among  800  members,  as  well  as  for  sale,  1,500  copies  being  printed. 
[The  report  in  7  Man.  &  G.  then  sets  out  at  length  Mr.  Finlayson's 
and  Mr.  Heard's  letters  and  certain  extracts  from  ''  The  Mechanics' 
Magazine,"  published  in  London  on  the  24th  of  September,  1825, 
and  the  15th  of  March,  1834,  which  were  read  at  the  trial.] 

[  831  ]  The  steward  of  Sir  William  Worsley  stated  that,  in  1884,  some 

wood  paving  was  laid  down  in  the  vestibule  of  Hovingham  Hall, 
Yorkshire,  consisting  of  hexagonal  blocks  tapering  towards  the 
bottom  (one  of  which   was  produced);   that   this  vestibule  was 

(1)  In  the  report  in  7  Man.  &  G.  the      the  above  sommary  of  the  pleadings 
declaration  and  seyen  pleas  are  set  out      is  sufficient  for  this  reprint. 
at  considerable  length.   It  appears  that 
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a  covered  way  leading  from  the  riding-house  into  the  pleasure-       stead 
grounds,  about  thirty-five  feet  in  length  and  ten  feet  in  width ;  that    Williams. 
every  carriage  going  to  the  mansion  must  pass  over  this  pavement : 
that  many  persons  went  to  see  it  whilst  laying  down,  and  since ; 
and  that  the  blocks  were  laid  upon  a  surface  of  sand,  and  driven  in 
with  a  rammer,  after  the  manner  of  stone  paving. 

Several  other  witnesses  professing  acquaintance  with  the  subject 
concurred  in  saying  that  there  was  no  substantial  difference  in 
principle  between  the  description  of  the  block  in  the  plaintiff's 
specification,  and  that  produced  from  Sir  William  Worsley's  pave- 
ment ;  and  that  the  practicability  of  paving  streets  with  wood  had 
been  *well-known  to  scientific  men  ever  since  the  publication  of  [  •832  ] 
Finlayson's  and  Heard's  letters. 

The  learned  Judge,  after  directing  the  jury  to  find  for  the 
plaintiff  upon  the  first  issue,  said,  with  reference  to  the  second 
issue,  that,  if  the  subject-matter  of  the  patent  was  the  result  of 
information  communicated  to  the  plaintiff  from  a  foreign  country, 
he  would,  in  contemplation  of  law,  be  entitled  to  a  patent,  as  being 
the  first  and  true  inventor ;  but  that  it  was  otherwise,  if  he  derived 
his  information  either  from  books  published  in  this  country  or  from 
oral  communications  from  any  person  here :  that,  if  the  plaintiff 
had  acquired,  from  scientific  works  published  in  this  country,  the 
knowledge  that  enabled  him  to  take  out  the  patent,  the  patent 
would  be  void ;  for  that  it  was  not  competent  to  any  individual  so 
to  avail  himself  of  that  knowledge  and  information  which  had 
already  been  given  to  the  public.    After  observing  that  the  defen- 
dants had  not  brought  home  to  the  plaintiff  the  fact  of  his  having 
seen  the  letter  of  Finlayson  or  that  of  Heard,  he  told  them  that  it 
was  for  them  to  judge,  upon  the  whole  of  the  evidence,  whether  or 
not  the  plaintiff  had  seen  those  publications,  and  so  had  derived 
his  alleged  invention  from  the  common  stock  of  knowledge  already 
possessed  by  the  public  of  this  country,  or  whether,  as  suggested  in  the 
patent,  he  had  derived  it  from  some  person  resident  abroad,  a  source 
of  information  which  the  law  regarded  as  equivalent  to  invetition. 
The  learned  Judge  said  that  he  was  unable  to  discover  the  slightest 
difference  between  the  mode  of  paving  described  by  Mr.  Heard, 
and  the  mode  pointed  out  in  the  specification ;    and  that  the 
question  for  the  jury  to  decide  was,  whether  the  plaintiff  derived 
the  knowledge  which  enabled  him  to  take  out  the  patent  from  that 
which  was  part  of  the  common  stock  of  knowledge  of  this  country. 
Upon  the  third  issue,  he  stated  to  the  jury,  as  matter  of  law,  that 
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Stsad  the  method  of  paving  *with  wood  was  a  ''  new  manufacture,"  and 
Williams,  therefore  the  proper  subject  of  a  patent.  Upon  the  fourth  and  fifth 
[  *83s  ]  issues,  he  said,  there  could  be  no  doubt  as  to  the  utility  of  the 
invention,  or  as  to  the  su£5ciency  of  the  specification.  Upon  the 
sixth  issue,  he  told  them,  that  if  the  blocks  used  at  Sir  W.  Worsley's 
were  essentially  the  same  as  those  described  in  the  plaintiff's  speci- 
fication, there  was  such  a  public  user  as  would  make  an  end  of  the 
patent.  As  to  the  last  issue,  the  learned  Judge  expressed  an  opinion 
in  favour  of  the  sufficiency  of  the  title  of  the  specification ;  but  he 
reserved  the  point. 

The  jury  returned  a  verdict  for  the  plaintiff  on  all  the  issues 
upon  the  first  count. 

ChanneUy  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nm 
for  a  new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  evidence.  He  submitted  that  it  was  not  incumbent  on 
the  defendants  to  show  that  the  publications  which  described  the 
mode  of  paving  claimed  by  the  plaintiff,  had  come  to  his  knowledge 
before  the  date  of  the  patent ;  that  the  mere  fact  of  prior  publication 
was  conclusive  against  the  validity  of  the  patent,  in  like  manner  as 
a  prior  patent  would  invalidate  a  subsequent  patent  for  the  same 
subject-matter,  though  the  patentee  might  have  no  knowledge  of 
the  existence  of  the  prior  patent.  He  cited  Lewis  v.  Marling  (i), 
Mmgan  v.  Seatcard  (2),  Cmyenter  v.  Smith  (3),  Jones  v.  Berger  (4). 

Vay  2.  Sir  r.  WiUky  Serjt.  (with  whom  were  Shee,  Serjt.  and  Webster), 

in  Easter  Term  last  showed  cause  : 

The  supposed  misdirection  refers  to  the  issue  whether  the  plain- 
[  *834  ]  tiff  *is  the  true  inventor ;  upon  which  it  was  left  to  the  jury  to  consider 
whether  the  plaintiff  had  seen  the  letters  in  question,  or  derived 
information  from  them.  This  direction  was  substantially  such  as 
has  repeatedly  been  given  and  has  never  been  successfully  objected 
to.  The  plaintiff  was  the  first  person  who  brought  the  invention 
into  public  notice.  The  letters  of  Finlayson  and  of  Heard  amount 
to  mere  speculations  upon  the  subject :  it  is  quite  clear  upon  the 
evidence,  that  the  plaintiff  alone  was  the  party  to  whom  the  public 
of  this  country  are  indebted  for  this  invention.  ♦  *  The 
defendant    relies    upon    the    issues  taken  upon  the  second   and 

(1)  34  R.  R.  313  (10  B.  &  C.  22;    5  (3)  60  R.  R.  736  (9  M,  &  W.  300;  1 
Man.  &  Ry.  66 ;  4  Cai\  &  P.  52,  57  ;  1      Webster.  530,  540). 

Webster,  490,  493).  (4)  5  Man.  &  G.  208 ;  6  Scott,  X.  E. 

(2)  46  R.  R.  700  (2  M.  &  W.  544 ;  1      208 ;  1  Webster,  544. 
Webster,  170,  187). 
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sixth  pleas.     [He  referred  to  Lewis  v.  Marling  (i),  and  Cornish  v.       Stead 

Keene  (2).]    The  issue  on  the  second  plea  goes  to  the  personal  merit    Williams. 

of  the  inventor.    Upon  the  simple  issue  the  defendant  must  contend       [  8S6  ] 

that  the  Judge  was  bound  to  give  a  compound  direction.    Here,  the 

plaintiff 's  information  is  not  derived  from  any  English  source,  but 

is  either  his  own  invention  or  is  a  communication  from  a  foreigner. 

*     *     It  is  said  that  the  verdict  is  wrong,  because  the  jury  did  not 

find,  as  a  fact,  that  the  plaintiff  had  derived  his  information  from 

the  publications  which  were  given  in  evidence,  as  in  Heard's  plan. 

The  production  of  a  newspaper  containing  a  notice  of  the  dissolution 

of  a  partnership  would  not  be  *evidence  to  charge  a  party  with       [  *^^  ] 

notice  of  that  dissolution,  unless  it  was  proved  that  he  was  in  the 

habit  of  reading  that  newspaper.     The  alleged  publication  was 

limited  to  a  particular  class  of  which  the  plaintiff  did  not  form 

one.     The  points  of  dissimilarity  between  the  plaintiff 's  invention 

and  the  plans  which  had  been  previously  suggested,  go  further 

towards  showing  that  he  is  not  indebted  to  those  suggestions  than 

the  existence  of  those  suggestions  tends  to  show  that  he  availed 

himself  of  them. 

There  is  no  ground  for  the  objection  to  the  title.  The  title  of  a 
patent  is  to  be  read  in  connection  with  the  specification. 

(TiNDAL,  Ch.  J. :  In  Cooke  v.  Pearce  (3),  it  was  held  by  the  Judges 
in  the  Exchequer  Chamber  that  mere  generality  in  the  title,  will 
not  vitiate  a  patent  which  really  includes  the  invention,  provided 
there  be  no  fraud.) 

There  is  no  misdirection  and  the  verdict  is  right. 

Shee,  Serjt.  on  the  same  side : 

Heard  is  stated  by  the  defendants  to  have  derived  his  information 
from  abroad ;  the  plaintiff  may  have  done  the  same.    *    *     * 

The  term  ''  first  inventor  "  does  not  import  that  the  party  so 
designated  is  the  first  discoverer  of  the  invention  in  the  whole 
world.  It  is  material  to  consider  what  the  object  of  the  Legislature 
was,  in  limiting  the  privilege  to  the  first  inventor.  The  case  of 
Cornish  v.  Keene  (4),  points  out  the  meaning  of  the  Legislature: 
one  object  being,  to  reward  the  ingenuity  of  the  inventor.  The 
plaintiff  derived  no  assistance  from  those  who  are  supposed  *to       [  *6S7  ] 

(1)  1  Webster,  490 ;  4  Car.  &  P.  52.  (3)  13  L.  J.  Q.  B.  iB9. 

(2)  1  Webster,  601.  (4)  1  Webster,  501. 
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Stbad  have  preceded  him.  The  question  as  to  previous  use  of  the  b- 
WiLLTAiis.  vention,  was  distinctly  left  to  the  jury.  The  learned  Jadge  ruled 
precisely  as  Lord  Abinger  had  done  in  Carpenter  v.  Smith  (i).  In 
LeivU  V.  Marling  (2),  Baylby,  J.  says  (3),  "  If  the  model  brought 
from  America  had  been  seen  by  the  plaintiff,  he  could  not  after- 
wards have  claimed  to  be  the  inventor.  But  if  I  discover  a  certain 
thing  for  myself,  it  is  no  objection  to  my  claim  to  a  patent,  that 
another  also  has  made  the  discovery,  provided  I  first  introduced  it 
into  public  use."  In  Carpenter  v.  Smith,  Lord  Abinger  was  of 
opinion,  that  a  man  might  be  the  first  and  true  inventor  of  that 
which  had  been  invented  before :  Walton  v.  Potter  (4).    *     ♦     * 

ChanneU,  Serjt.  (with  whom  were  Bylesy  Serjt.,  Hoggitis  and 
Warren)  in  support  of  the  rule  : 

The  allegation  in  the  declaration  is,  that  the  plaintiff  is  the  first 
inventor  within  the  realm.  The  specification  is  more  full.  A  party 
who  obtains  his  information  from  a  foreigner,  may  be  considered 
as  the  first  inventor  for  the  purpose  of  a  patent.  But  no  proof  was 
given  that  the  plaintiff  had  so  obtained  information.  Two  pleas 
raise  this  question  :  and  it  lies  upon  the  plaintiff  to  show  that  he 
was  the  first  inventor.  There  was  no  proof  of  any  communication 
[  ^888  ]  *from  abroad  as  is  generally  given  in  such  cases.  The  defendants 
object  to  that  part  of  the  learned  Judge's  address  to  the  jury,  in 
which  he  told  them  that,  although  it  was  shown  that  the  books  had 
been  extensively  circulated,  they  were  not  brought  home  to  the 
plaintiff.  The  ground  on  which  the  jury  return  their  verdict  was, 
that  knowledge  of  these  books  had  not  been  brought  home  to  the 
plaintiff.  But  it  is  submitted  that,  if  the  description  contained  in 
Heard's  letters  substantially  corresponded  with  the  plaintiff's  speci- 
fication, his  patent  is  void,  whether  knowledge  of  the  publication  was 
brought  home  to  the  plaintiff  or  not.  There  are  three  descriptions 
of  publication  that  will  avoid  a  patent — first,  the  production  and 
public  user  of  a  similar  article ;  secondly,  a  publication,  by  means 
of  a  specification,  of  a  prior  patent  for  an  invention  producing  the 
same  result;  thirdly,  a  publication  in  books  of  science  having 
an  extensive  circulation  in  this  country.  Previous  unsuccessful 
attempts  (as  in  Lewis  v.  Marling^  and  other  cases  cited)  will  not 
invalidate  the  grant :  there  must  be  a  dedication  to  the  public. 

(1)  60  R  E.  736  (9  M.  &  W.  300).  (3)  34  R.  E.  317  (10  B.  &  C.  27). 

(2)  34  E.  E.  313  (10  B.  &  C.  22 ;  5         (4)  1  Webster,  380. 
Man.  &  Ey.  66). 
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Channell  in  continuation :  Stbao 

The  communication  need  not  be  to  the  patentee:    TennanVs    Williams. 
case  (1),  DoUand's  case  (2).  i^«i 

(Cbbsswbll,  J. :  There,  the  patent  related  to  an  article  manu- 
factured.) 

The  party  may  not  be  bound  to  attend  to  mere  reasoning  which 
does  not  possess  the  marks  of  authority;  though  it  may  be 
doubted  whether,  even  in  such  case,  the  party  is  not  bound  to 
make  some  inquiry.  However  recent  a  publication  may  be,  and 
however  limited  its  circulation,  still  it  is  a  question  for  the  jury, 
whether  the  information  contained  therein,  is  not  fairly  brought 
within  the  reach  of  the  party. 

(TiNDAL,  Gh.  J. :  So,  if  it  is  to  be  found  in  very  old  books.) 

[He  referred  to  Morgan  v.  Seaward  (8),  Carpenter  v.  Smith  (4),  The 
HousehtU  Company  v.  Neilson  (6),  and  Soames'a  Patent  (6).]  A  very  [  840  1 
limited  publication  may  not  avoid  a  subsequent  patent;  but  a 
patentee  is  not  to  presume  upon  his  own  exclusive  ignorance. 
Here,  the  jury  have  misunderstood  the  effect  of  the  evidence.  The 
blocks  used  at  Sir  W.  Worsley's,  and  the  blocks  described  in 
Heard's  letters,  were  precisely  the  same  as  those  described  in  the 
plaintiff's  specification.  Public  user  is  something  more  than  a 
mere  experiment  or  series  of  experiments;  it  means,  however,  not  a 
user  by  the  public,  but  a  user  in  public,  where  all  persons,  going 
to  the  spot,  may  see  the  thing.  From  the  title  of  this  specification 
it  would  naturally  be  inferred  that  the  patentee  claimed  an  exclu- 
sive right  to  the  use  of  blocks  of  wood  for  paving,  in  lieu  of  blocks 
of  stone. 

(TiMDAL,  Gh.  J. :  In  Neilson  v.  Harford  (7),  it  was  held  that  an 
ambiguous  title  will  not  vitiate  a  patent,  if  the  ambiguity  is 
explained  by  the  specification.) 

Cur.  adv.  vvlU 

(1)  Davies,  431.  (4)  60  E.  E.  736  (9  M.  &  W.  300; 

(2)  Cited  2  H.  BL  487.     And   see      1  Webster,  541). 

Mr.  Webster's  remarks  upon  that  case,  (5)  1  Webster,  718,  fi« 

1  Webster,  44,  53.  (6)  1  Webster,  733. 

(3)  1  Webster,  190.  (7)  8  M.  &  W.  806 ;  1  Webster,  331. 
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Stead        Tindal,  Gh.  J.,  now  delivered  the  judgment  of  the  Goubt  : 
Williams.        This  was  an  action  for  the  infringement  of  a  patent  for  an 
invention  for  **  making  or  paving  public  streets  and  highways,  and 

[  *84i  ]  public  and  private  roads,  courts,  and  ^bridges,  with  timber,  or 
wooden,  blocks."  The  defendants  pleaded  ''that  the  plaintiff  was 
not  the  first  and  true  inventor  of  the  invention  in  the  letters-patent 
and  specification  mentioned,"  besides  various  other  pleas,  which 
it  is  not  necessary  to  particularise. 

Upon  the  trial,  at  the  last  Summer  Assizes  at  Liverpool,  before 
my  brother  Gresswell,  a  verdict  was  found  for  the  plaintiff;  but  a 
rule  nisi  was  afterwards  granted  for  a  new  trial.  On  the  report  of 
the  learned  Judge,  it  appears,  that,  before  the  granting  of  the  letters- 
patent,  there  had  been  published,  in  a  scientific  work,  in  England, 
a  letter  from  a  gentleman  named  Heard,  containing  such  a  descrip- 
tion of  a  mode  of  paving  with  blocks,  as  made  it  fit  to  be  submitted 
to  the  consideration  of  the  jury,  as  not  differing  substantially  from 
the  invention  for  which  the  patent  was  granted.  In  summing  up  the 
evidence  with  reference  to  this  plea,  the  jury  were  told,  in  substance, 
that,  if  they  thought  the  patentee  had  borrowed  his  invention 
directly  from  the  publication  which  had  been  proved,  he  could  not 
be  considered  as  the  first  inventor ;  also,  that,  if  the  matter  had 
been  so  far  communicated  to  the  pubUc  as  to  have  become  a  part  of 
the  public  stock  of  information,  and  he  had  thus  obtained  his  know- 
ledge indirectly  from  the  publication,  he  could  not  be  considered 
as  the  first  inventor  within  the  meaning  of  the  statute. 

On  the  discussion  before  us,  it  was  contended  that  this  mode  of 
summing  up,  although  undoubtedly  correct  as  far  as  it  went,  yet 
did  not  present  the  entire  case  to  the  consideration  of  the  jury; 
for,  it  was  urged,  that,  if  the  invention  had  been  communicated  to 
the  English  public,  although  it  had  never,  directly  or  indirectly, 
come  to  the  knowledge  of  the  patentee,  still  he  could  not  be  con- 
sidered as  the  inventor.  It  was  admitted,  on  the  part  of  the 
defendants,  that  no  case  could  be  cited  in  which  the  point  had  been 
expressly  decided:   but  it   was  contended,  that,   on  reason  and 

[  '842  ]  principle,  such  must  ^be  held  to  be  the  law ;  for  that,  if  the 
invention  had  already  been  communicated  to  the  public,  it  would 
be  unreasonable  that  they  should  lose  the  benefit  of  it  and  be 
restricted  from  making  use  of  it,  by  a  patent  taken  out  by  one  whose 
claim  to  such  patent  could  only  be  supported  on  the  ground  of  his 
being  ignorant  of  that  which  had  already  been  communicated  to  the 
rest  of  the  world.    And,  though  no  decided  case  was  cited,  various 
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dicta  of  learned  Judges  were  referred  to  in  support  of  the  view  so  stead 
contended  for  by  the  defendants;  particularly  what  was  said  by  wilmams. 
Aldbrson,  B.,  in  Carpenter  v.  Smith,  and  the  observations  made 
by  Lord  Lyndhurst  and  other  Lords  of  the  Privy  Council,  as 
reported  in  1  Webst.  Pat.  Cases,  718,  719.  Lord  Lyndhurst  says : 
**  If  a  machine  is  published  in  a  book,  distinctly  and  clearly 
described,  corresponding  with  the  description  in  the  specification 
of  the  patent,  though  it  has  never  been  worked,  is  not  that  an 
answer  to  the  patent  ?  It  is  continually  the  practice  on  trials 
for  patents,  to  read  out  of  printed  books,  without  reference  to 
any  thing  that  has  been  done."  And,  again :  ''If  the  invention 
is  in  use  at  the  time  the  patent  is  granted,  the  man  cannot  have 
a  patent,  although  he  is  the  original  inventor :  if  it  is  not  in  use, 
he  cannot  obtain  a  patent  if  he  is  not  the  original  inventor.  He  is 
not  called  the  inventor  who  has  in  his  closet  invented  it,  but  who 
does  not  communicate  it :  the  first  person  who  discloses  that  inven- 
tion to  the  public  is  considered  as  the  inventor." 

On  a  full  consideration  of  the  subject,  we  have  come  to  the 
conclusion  that  the  view  taken  by  the  defendants'  counsel  is  sub- 
stantially correct ;  for,  we  think,  if  the  invention  has  already  been 
made  public  in  England  by  a  description  contained  in  a  work, 
whether  written  or  printed,  which  has  been  publicly  circulated,  the 
patentee  is  not  the  first  and  true  inventor  within  the  meaning  of 
the  statute,  whether  he  has  himself  borrowed  his  invention  from 
such  publication  or  not ;  because  we  think  the  ^public  cannot  be  [  *843  ] 
precluded  from  the  right  of  using  such  information  as  they  were 
already  possessed  of,  at  the  time  of  the  patent  granted. 

The  application  of  this  principle  must  depend  upon  the  particular 
circumstances  which  are  brought  to  bear  on  each  particular  case. 
The  existence  of  a  single  copy  of  a  work,  though  printed,  brought 
from  a  depository  where  it  has  long  been  kept  in  a  state  of  obscurity, 
would  afford  a  very  different  inference  from  the  production  of  an 
Encyclopaedia  or  other  work  in  general  circulation.  The  question 
will  be  whether,  upon  the  whole  evidence,  there  had  been  such  a 
publication  as  to  make  the  description  a  part  of  the  public  stock 
of  information. 

We  think,  therefore,  that,  as  this  question  has  not  been  submitted 
to  the  jury,  there  ought  to  be  a  new  trial. 

Rule  ctbsolute. 
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IN   THE   EXCHEQUER  CHAMBER 
1844.       WILM8HXJKST  akd  Another  v.  BOWKER  and  Another  (1 ). 

^^  (7  Man.  &  G.  882—892;  8  Soott,  N.  R.  671 ;  12  L.  J.  Ex.  475.) 

[  882  ]  B.  sold  to  A.  wheat,  the  price  to  be  paid  by  banker's  draft  on  London  at 

two  months,  to  be  remitted  on  receipt  of  invoice  and  bill  of  lading,  which 
B.  shipped  by  order  of  A.,  to  be  carried  to  M.  for  the  account  and  at  the 
risk  of  A.,  there  to  be  delivered  to  A. ;  B.  delivered  the  wheat  to  the  master 
of  the  vessel,  who  took  iK>88es8ion  thereof ;  the  maater  signed  a  bill  of  lading 
to  deliver  the  wheat  to  the  order  of  B.,  who  indorsed  the  bill  of  lading  to 
A.,  and  made  an  invoice,  and  sent  the  invoice  and  bill  of  lading  to  A.  in  a 
letter,  requiring  A.  to  remit  in  course,  which  letter,  with  the  invoice  and 
bill  of  lading,  were  received  by  A.  A.  having  received  the  bill  of  lading 
and  invoice,  and  having  failed  to  remit  the  banker's  draft,  B.  assumed 
to  revoke  and  rescind  the  sale,  and  caused  the  wheat  to  be  stopped  in  its 
passage  to  A.,  &c. 

Held,  reversing  the  judgment  of  the  Court  of  Common  Pleas  (2),  that,  by 
the  delivery  of  the  wheat  to  the  master  of  the  vessel  for  the  account  and  at 
the  risk  of  A.,  and  the  transmission  of  the  indorsed  bill  of  lading,  B.  had  so 
parted  with  the  property  and  right  of  possession,  as  not  to  be  entitled  to 
intercept  the  delivery. 

Case  for  a  wrongfal  stoppage  in  transitu,  of  wheat  sold  by  the 
defendants  to  the  plaintiffs. 

The  first  count  of  the  declaration  stated  (3),  that,  [on  the  25Ui 
October,  1886,  the  defendants  sold  to  the  plaintiffs,  500  quarters  of 
wheat,  at  51«.  per  quarter ;  that  on  the  27th  October,  1886,  the 
defendants,  by  order  of  the  plaintiffs,  caused  the  wheat  to  be 
shipped  on  board  of  a  certain  vessel  called  the  Ramsgate  (W.  Light- 
owler,  master),  to  be  carried  from  Lynn  to  Maidstone,  for  the 
account  and  at  the  risk  of  the  plaintiffs,  and  there  to  be  delivered 
to  the  plaintiffs ;  that  the  defendants  then  parted  with  the  posses- 
sion of  the  wheat,  and  delivered  the  same  out  of  their  possession  to 
Lightowler  on  board  of  the  vessel ;  that  Lightowler  made  a  bill  of 
lading,  and  thereby  acknowledged  the  shipping  and  delivery  to  him 
of  the  wheat  on  board  of  the  vessel,  and  undertook  to  deliver  the 
wheat  to  the  order  of  the  defendants ;  that  Lightowler  delivered 
the  bill  of  lading  to  the  defendants,  who  indorsed  the  same  to  the 
plaintiffs ;  that  the  defendants  made  an  invoice  of  the  wheat,  and 

(1)  Cited  in  Fraser  v.   WiU,  (1868)  the  right  of  disposal."— J.  G.  P. 

L.  £.  7  Eq.  64,  70;  Ex  parte  Catling,  29  (2)  Reported  2  Man.  &  G.  792,   ^ 

L.  T.  N.  S.  432.    By  the  Sale  of  Goods  Scott,  N.  B.  272,  10  L.  J.  C.  P.  161, 

Act,  1893  (56  &  57  Vict.  c.  71),  s.  19  (2),  po$t,  pp.  808—813. 

"  Where  goods  are  shipped,   and  by  (3)  The  report  in  7  Man.  &  G.  sets 

the  bill  of  lading  are  deliverable  to  out  the  first  count  at  great  length, 

the  order  of  the  seller  or  his  agent,  the  The  above  is  an  abetraot  thereof. — 

seller  is  primd  facie  deemed  to  reserve  J.  G.  P, 


VOL.  Lxvi.]   1844.    EX.  CH.     7  MAN.  &  G.  882—886.  807 

thereby  declared  the  wheat  to  be  shipped  on  board  the  said  vessel  Wilmshubst 
for  Maidstone,  by  order,  and  for  the  account  and  risk,  of  the  bowkbb. 
plaintiffs;  that  the  defendants  wrote  to  the  plaintiffs  a  letter, 
informing  the  plaintiffs  that  they  begged  to  hand  the  plaintiffs  the 
invoice  and  bill  of  lading  of  the  plaintiffs'  order  of  wheat,  per 
Captain  Lightowler,  and  requesting  that,  to  the  amount,  the 
plaintiffs  would  add  the  charge  for  insuring  the  wheat,  and  remit 
the  same  to  the  defendants  in  due  course ;  that  the  defendants  sent 
the  letter  with  the  invoice  and  bill  of  lading  inclosed  to  the 
plaintiffs ;  that  the  plaintiffs  received  the  letter,  invoice,  and  bill  of 
lading,  and  then  became  the  owners  thereof ;  that  the  defendants 
had  notice  of  the  premises ;  that,  nevertheless,  the  defendants  (the 
plaintiffs  then  being  the  holders  of  the  said  bill  of  lading,  and  not 
being  bankrupts  or  insolvents),  did  not  nor  would  suffer  or  permit 
the  wheat  to  be  delivered  to  the  plaintiffs,  but  wrongfully  revoked 
and  rescinded  the  sale  of  the  wheat  to  the  plaintiffs,  and  then 
caused  and  procured  the  wheat  to  be  stopped  in  its  passage  to  the 
plaintiffs,  and  prevented  the  same  from  being  delivered  to  the 
plaintiffs ;  whereby  the  plaintiffs  wholly  lost  the  wheat,  and  were 
deprived  of  the  profits  which  would  have  arisen  to  them  by  reselling 
it ;  (the  declaration  then  states  in  detail  the  damages  the  plaintiffs 
had  suffered  by  reason  of  the  non-delivery)]. 

The  declaration  contained  also  a  count  in  trover.  [  886  ] 

To  the  first  count  the  defendants  pleaded. 

First,  not  guilty. 

Secondly,  that  the  plaintiffs  did  not  bargain  with  the  defendants 
to  buy  of  them,  nor  did  the  defendants  sell  to  the  plaintiffs,  the 
wheat  in  the  declaration  mentioned  at  the  price  in  that  behalf 
therein  mentioned,  modo  etformd — concluding  to  the  country. 

Thirdly,  that,  upon  the  said  25th  of  October,  1886,  the  plaintiffs 
bargained  with  the  defendants  to  buy,  and  the  defendants  then  sold 
to  the  plaintiffs,  the  quantities  of  wheat  in  the  said  first  count 
mentioned,  at  and  for  the  price  in  that  behalf  in  the  first  count 
alleged,  upon  the  terms  and  conditions  for  the  payment  thereof  as 
follows;  (that  is  to  say),  that  the  payment  thereof  should  be  made 
by  banker's  draft  on  London,  at  two  months'  date,  to  be  remitted 
by  the  plaintiffs  to  the  defendants  upon  receipt  by  the  plaintiffs, 
of  the  invoice  and  bill  of  lading ;  that  the  defendants  then  caused 
the  wheat  to  be  shipped  on  board  of  the  said  vessel,  and  the  posses- 
sion thereof  to  be  delivered  to  the  said  master,  in  pursuance  of  the 
said  bargain,  to  be  by  him  carried  to  Maidstone  aforesaid,  and  to 
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WILM8HUB81  be  there  delivered  to  the  plaintififs  according  to  the  said  agreement 
BowKRB.  and  the  terms  and  conditions  thereof :  that  the  plaintiffs,  upon  the 
day  and  year  in  that  behalf  in  the  said  first  count  alleged,  and 
before  the  committing  of  the  supposed  grievances,  received  the  said 
invoice  and  bill  of  lading ;  but  did  not  nor  would,  upon  the  receipt 
of  the  said  invoice  and  bill  of  lading,  remit  or  tender,  or  offer  to 
remit,  to  the  defendants  any  banker's  draft  on  London  for  the  pay- 
ment of  the  price  of  the  wheat,  but,  on  receipt  of  the  said  invoice 
[  ^dS7  ]  and  bill  of  lading,  wholly  failed  and  neglected  *so  to  do,  contrary 
to  their  said  agreement  in  that  behalf :  whereupon  the  defendants 
caused  and  procured  the  wheat  to  be  stopped,  and  then  prevented 
the  same  from  being  delivered  to  the  plaintiffs,  and  [sic]  they 
lawfully  might  for  the  cause  aforesaid;  verification. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas,  and 
replied  de  injurid  to  the  third. 

1841.  [(i)  At  the  trial  of  the  cause  before  Maule,  J.,  at  the  adjourned 

^^y^'       sittings  in  London  after  Michaelmas  Term,  1889,  the  plaintifiis' 

[2Man.&o.  counsel    Opened  the  following  as  the  facts  of  the  case.      The 

798 1 

-'  plaintiffs  are  corn  merchants  at  Granbrook  in  Kent,  carrying  on 
business  under  the  firm  of  John  Wilmshurst  and  Son ;  and  are 
also  partners  in  a  banking  house  there  under  the  firm  of  Wilms- 
hurst, Hague  &  Go.  The  defendants  are  com  merchants  at  Lynn, 
in  the  county  of  Norfolk.  On  the  26th  of  October,  1886,  the 
defendants  contracted  to  sell  to  the  plaintiffs  a  quantity  of  wheat 
on  the  terms  mentioned  in  the  following  sold  note  signed  by  the 
defendants.  A  corresponding  bought  note  was,  at  the  same  time, 
signed  by  the  plaintiffs. 

''  Sold,  the  25th  of  October,  1886,  to  Messrs.  John  Wihnshurst 
and  Son,  about  800  quarters  of  wheat,  as  per  sample,  at  51$.  per 
quarter  on  board.  Payment  by  banker's  draft  on  London  at  two 
months'  date  to  be  remitted  on  receipt  of  invoice  and  bill  of  lading/' 

On  the  27th  of  October,  the  wheat,  which  consisted  of  810 
[  *799  ]  quarters,  was  shipped  on  board  of  a  vessel  called  *the  Ramsgate, 
W.  Lightowler  master,  for  Maidstone,  deliverable  "  unto  order,  or 
to  assigns,  he  or  they  paying  freight,"  <&c.  On  the  same  day  the 
defendants,  in  pursuance  of  an  arrangement  to  that  effect  with  the 
plaintiffs,  whereby  the  defendants  were  to  charge  the  plaintiffs  with 
the  premium  in  addition  to  the  cost  price  of  the  wheat,  gave  orders 
to  their  agents  in  London,  to  effect  an  insurance  on  the  wheat,  and 
(1)  From  the  report  in  2  Man.  &  G.  at  p.  798. 
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to  hand  the  policy  to  the  plaintiffs.  The  defendants  forwarded  to  Wilmshurst 
the  plaintiffs  the  bill  of  lading,  indorsed  in  blank,  and  an  invoice  of  bowkr. 
the  wheat  in  a  letter,  wherein  they  requested  the  plaintiffs  to  remit 
to  them  the  amount  of  the  invoice,  after  having  added  to  it  the 
charges  for  insurance.  The  wheat  was  described  in  the  invoice 
''as  a  cargo  of  wheat  diipped  on  board  the  Ramsgate^  W.  Light- 
owler  master,  for  Maidstone,  by  order,  and  for  the  account  and 
risk,  of  Messrs.  John  Wilmshurst  and  Son."  On  the  29th,  the 
plaintiff  received  the  policy  of  insurance  on  the  wheat  from  the 
defendant's  agents,  with  an  account  of  the  charges  thereon, 
amounting  to  5Z.  12«.  Id.  On  the  80th,  the  plaintiffs  transmitted 
to  the  defendants  by  post  a  bill  for  796Z.  2«.  Id.  (being  the  invoice 
price  of  the  wheat  and  the  charges  for  insurance),  in  the  following 
form : 

"  796Z.  2».  Id.     .-  "  Lynn,  27th  October,  1886. 

''Two  months Iel^I  date  pay  to  our  order  seven  hundred  and 
ninety-six  pounch,  |w|  J^hillings,  and  one  penny,  value  received. 

"  Messrs.  WiLgsfi^^  and  Son, 
"  MerchaniB,A!;fiinbrook." 

By  return  of  post  on  the  1st  of  November,  the  defendants  sent 
back  this  bill  to  the  defendants,  inclosed  in  the  following  letter : 

"  Gentlemen, — ^We  have  your  favour  of  the  80th  ult.,  inclosing       [  800] 
your  acceptance,  which  being  contrary  to  agreement,  we  return, 
and  have  arranged  otherwise  for  the  disposal  of  the  cargo." 

On  the  8rd  of  November,  Wilmshurst,  the  son,  wrote  the 
following  reply : 

"  Gentlemen, — I  was  much  surprised  at  the  tenor  of  your  letter 
this  morning.  It  was  altogether  an  error  of  my  father's  in  sending 
a  bill  drawn  on  us  as  merchants.  However,  we  now  send  you  a 
bankers'  acceptance,  and  trust  you  will  see  the  wheat  forwarded 
immediately." 

In  this  letter  a  bill  was  inclosed  as  follows : 

"  796Z.  2«.  Id.      ^      ^  "  Lton,  27th  October,  1886. 

"  Two  months  |f1^r|date  pay  to  our  order  seven  hundred  and 
ninety-six  pound^  t|ro^-d&illings,  and  one  penny,  value  received. 

"  Messrs.  WiLi^E^iyf,  Hague  k  Co., 

"  Bankefejclanbrook." 

3      ^ 
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wiLMBHURST  Bj  the  same  post,  the  younger  Wihnshurst  sent  a  second  letter 
BowRER.  to  the  defendants  offering,  in  case  the  defendants  should  not  be 
"  agreeable  *'  to  take  the  bill  last  sent,  to  pay  cash  for  the  wheat, 
less  the  discount.  The  defendants,  considering  the  second  draft 
not  to  be  a  compliance  with  the  terms  of  the  contract,  returned  it 
also  in  a  letter,  repeating  that  the  cargo  was  otherwise  disposed  of. 

Immediately  after  they  returned  the  first  draft,  the  defendants 
got  the  wheat  back  from  Captain  Lightowler.  They  subsequently 
sold  it  at  56«.  a  quarter. 

Upon  this  statement  of  facts  the  learned  Judge  observed  that  the 
third  plea  must  be  taken  as  proved,  and  that  the  only  question 
[  *80i  ]  was,  whether  such  plea  would  be  *an  answer  to  the  action  after 
verdict.  It  was  thereupon  agreed  that  a  verdict  should  be  entered 
for  the  plaintiffs  on  the  first  and  second  issues,  and  for  the 
defendants  on  the  third,  with  liberty  to  the  defendants,  in  the 
event  of  the  plaintiffs  obtaining  a  rule  for  judgment  non  obstanU 
veredicto  on  the  third  plea,  to  move  that  the  verdict  might  be 
entered  for  them  upon  the  second  issue,  on  the  ground  of  the  mis- 
statement of  the  contract  in  the  declaration  (the  omission  of  the 
stipulation  as  to  the  terms  of  payment) ;  the  Court  to  have  the 
same  power  of  amendment  as  the  Judge  at  Nisi  Prius. 

The  damages  were  assessed  contingently  at  IIL 

Butt  having  obtained  in  Hilary  Term,  1840,  a  rule  ?im  for 
judgment  non  obstante  veredicto,  on  the  third  plea. 

Greenwood  showed  cause.    *     *     ♦ 

[  807  ]  Butt,  in  support  of  the  rule. 

Cur.  adv.  rtdt. 

[  *8io  ]      TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

This  action  comes  for  a  second  time  before  us  on  a  question  now 
raised  upon  the  third  plea  to  the  first  count  of  the  declaration,  the 
plaintiffs  contending  that  notwithstanding  the  verdict  which  has 
been  found  for  the  defendants  on  the  issue  raised  upon  that  plea, 
they  are  entitled  to  demand  the  judgment  of  the  Court  in  their 
favour  upon  such  first  count.  That  count  states,  in  substance, 
that  the  defendants  sold  to  the  plaintiffs  a  certain  quantity  of 
wheat  at  a  certain  price ;  that  the  defendants,  by  order  of  ttie 
plaintiffs,  shipped  the  same  on  board  a  certain  vessel,  to  be  carried 
to  Maidstone  for  the  account  and  on  the  risk  of  the  plaintiffs,  there 
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to  be  delivered  to  the  plainti£fB ;  that  the  defendants  ^parted  with  Wilmbuubst 

the  possession  of  the  wheat,  and  delivered  the  same  out  of  their     bowkeb. 

possession  to  the  master  of  the  vessel,  who  received  the  same,  and      [  ^sii  j 

had  the  possession  thereof,  for  the  purposes  last  aforesaid ;  that  the 

master  signed  a  bill  of  lading  to  deliver  the  said  wheat  to  the  order 

of  the  defendants ;  and  that  the  defendants  indorsed  such  bill  of 

lading  to  the  plaintiffs,  and  signed  an  invoice  of  the  wheat,  and 

sent  the  invoice  and  bill  of  lading,  so  indorsed,  to  the  plaintiffs  in 

a  letter,  requiring  them  to  remit  the  amount  of  the  invoice  and  the 

charges  of  insurance  in  course ;  which  letter,  with  the  invoice  and 

bill  of  lading  so  indorsed,  were  received  by  the  plaintiffs ;  and  the 

declaration  then  assigns,  as  a  breach  of  the  contract,  that  the  said 

plaintiffs  being  the  holders  of  the  said  bill  of  lading  and  not  being 

bankrupts  or  insolvents,  but  being  lawfully  entitled  to  have  the 

wheat  delivered  to  them,  the  defendants,  without  the  licence  and 

against  the  will  of  the  plaintiffs ;  revoked  and  rescinded  the  sale, 

and  caused  the  wheat  to  be  stopped  in  its  passage  to  the  plaintiffs, 

and  forthwith  upon  such  stoppage,  and  without  giving  notice  of 

their  intention,  hindered  the  wheat  from  being  delivered  to  them, 

per  quod,  they  sustained  the  special  damage  set  out  in  the  first 

count  of  the  declaration. 

The  third  plea  to  this  count  alleges,  in  substance,  that  the 
plaintiffs  bought,  and  the  defendants  sold,  the  wheat  in  the  first 
count  mentioned,  at  the  price  therein  mentioned,  upon  the  terms 
and  conditions  for  the  payment  thereof  as  follows  :  namely,  "  that 
the  payment  thereof  shall  be  made  by  banker's  draft  on  London  at 
two  months'  date,  to  be  remitted  by  the  plaintiffs  to  the  defendants 
upon  receipt  by  the  plaintiffs  of  the  invoice  and  bill  of  lading ;  " 
that  the  plaintiffs  received  the  invoice  and  bill  of  lading,  but  did 
not,  on  such  receipt  thereof,  remit,  or  offer  to  remit,  to  the  defen- 
dants any  banker's  draft  on  London  for  payment  of  the  price,  but 
*failed  and  neglected  so  to  do,  contrary  to  their  said  agreement,  [  ^812  ] 
whereupon  the  defendants  caused  the  wheat  to  be  stopped,  and 
prevented  the  same  from  being  delivered  to  the  plaintiffs,  as  they 
lawfully  might. 

The  question  therefore  is,  whether  after  the  sale  of  the  wheat  to 
the  plaintiffs,  and  such  constructive  delivery  thereof  to  them  as  is 
stated  in  the  declaration,  the  defendants  were  justified  in  stopping 
the  wheat  in  transitu,  upon  the  ground  set  forth  in  the  plea. 

That  the  defendants  cannot  justify  the  stoppage  of  this  wheat  in 
transitu,  upon  the  ordinary  ground  on  which  such  right  is  exercised. 


812  1841.     C.  P.     2  MAN.  &  G.  812—818.  r.r. 


WiLMBHXTRST  may  be  readily  admitted.     The  ordinary  right  of  countermanding 
BowKSR.     the  actual  delivery  of  goods  shipped  to  a  consignee,  is  limited  to 
the  cases  in  which  the  bankruptcy  or  insolvency  of  the  consignee 
has  taken  place.     The  law  as  to  this  point  is  very  clearly  laid  down 
by  Lord  Stowbll,  in  the  case  of  The  Constantia  (i),  and  in  many 
cases  in  the  common  law  reports  (2) :  and  as,  in  the  present  case, 
the  first  count  directly  alleges  that  the  plaintiffs  were  nether 
bankrupt  nor  insolvent  at  the  time  when  the  stoppage  took  place, 
and  as  no  traverse  is  taken  upon  this  allegation,  it  must  be  taken 
that  the  common  ground  of  stopping  in  transitu  is  wanting  in  the 
present  case.     But  the  question  in  this  case  is,  whether,  under  the 
particular  terms  of  this  contract,  the  consignors  have  not  reserved 
to  themselves  the  power  of  withholding  the  actual  delivery  of  the 
wheat,  until  the  consignees  should  comply  with  the  mode  of  pay- 
ment stipulated  by  the  contract.     There  is  no  doubt  that  the 
property  in  the  wheat  passed  to  the  plaintiffs  under  the  contract, 
upon  which  point  much  of  the  argument  before  us  has  turned;  bat 
the  question  is,  as  to  the  intention  of  the  parties,  as  evidenced  by 
[  •818  ]      the  contract,  with  reference  to  the  delivery  of  possession.    *And 
we  are  of  opinion,  that  the  intention  of  the  parties,  under  this 
contract,  was,  that  the  consignors  should  retain  the  power  of  wiA- 
holding  the  actual  delivery  of  the  wheat,  in  case  the  consignees 
failed  in  remitting  the  banker's  draft,  not  upon  the  delivery  of  the 
wheat,  but  on  the  receipt  of  the  bill  of  lading ;   which,  in   the 
ordinary  course  of  business,  would  precede  the  arrival  or  delivery 
of  the  wheat.    And  we  think  the  object  of  making  the  receiving  of 
the  invoice  and  bill  of  lading  and  the  remitting  of  the  banker's 
draft  to  be  simultaneous  or  concurrent  acts,  could  have  been  no 
other  than  to  afford  security  to  the  consignors,  so  that  in  case  the 
consignees  failed  in  the  performance  of  the  latter  stipulation,  the 
consignors  might  withhold  the  actual  delivery  of  the  cargo.    When 
goods  are  sold,  and  nothing  is  said  about  the  time  of  delivery  or 
the  time  of  payment,  the  seller  is  bound  to  deliver  them  whenever 
they  are  demanded  on  payment  of  the  price ;  ''  but  the  buyer,"  as 
is  observed  by  Mr.  Justice  Baylby  in  Bloxam  v.  Sanders  (3),  "  has 
no  right  to  have  the  possession  of  the  goods  until  he  pays  the 
price."    In  the  present  case,  it  is  part  of  the  stipulation  that  some- 
thing shall  be  done  by  the  buyer  before  the  time  when,  in  the  usual 
course  of  business,  the  goods  can  be  actually  delivered ;  namely, 

(1)  3  Bob.  Adm.  Bep.  321.  (3)  28  £.  B.  219  (4  B.  &  C.  9iS ;  7 

(2)  Vidt  2  Ney.  &  M.  644.  Dowl.  &  By.  405). 
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upon  the  handing  over  of  the  bill  of  lading  to  the  buyers,  which  Wilmbhubst 
ordinarily  precedes  the  arrival  of  the  ship ;  so  that  the  right  to  bowksr. 
the  iK>88eB8ion  of  the  goods  could  not  vest  until  the  buyers  either 
remitted,  or  tendered  or  offered  to  remit,  the  bankers'  draft  in  pay- 
ment. And  we  think  this  view  of  the  case  not  inconsistent  with 
the  judgment  of  the  Court  in  WaUey  v.  Montgomery  (i) ;  in  which, 
although  it  was  held  that  the  consignors  had  no  right  to  stop  in 
transitu,  it  is  to  be  observed,  that  the  consignees  had  never  refused 
to  accept  the  bills  which  had  *been  drawn  on  them  for  the  price  of  [*814  ] 
the  timber,  but,  on  the  contrary,  were  ready  and  offered  so  to  do  ; 
nor,  indeed,  does  it  appear  in  that  case  to  have  been  a  condition 
that  the  bills  should  be  accepted  at  any  certain  time  before  the 
actual  delivery.  In  the  present  case,  we  hold,  that  upon  the 
proper  construction  of  the  plea,  the  contract  of  sale,  entered  into 
between  the  parties,  was  conditional  as  to  the  right  of  possession 
of  the  cargo;  and  that  the  condition  not  having  been  performed  on 
the  part  of  the  plaintiffs,  the  consignees,  the  defendants,  the  con- 
signors were  justified  in  preventing  the  wheat  from  being  delivered. 

Rule  discharged.] 

The  plaintiffs  brought  a  writ  of  error,  and  assigned  errors,  which        1844. 
were  now  argued  before  Lord  Abinger,  C.  B.,  Parke,  B.,  Patteson,  r  7m^&g. 
J.,  Alderson,  B.,  Coleridge,  J.,  Bolfe,  B.,  Wightman,  J.  ^^  3 

M.  D.  Hill  (with  whom  was  Butt),  for  the  plaintiffs : 

This  action  was  brought  against  the  defendants  below,  who  are 
also  the  defendants  in  error,  for  wrongfully  stopping  in  transitu 
wheat  sold  by  them  to  the  plaintiffs.     *     *     * 

The  first  question  is,  whether,  after  the  constructive  delivery  [888] 
stated  in  the  declaration,  the  defendants  could  stop  the  wheat  in 
transitu,  upon  the  grounds  set  forth  in  the  third  plea.  That  the 
property  in  the  wheat  vested  in  the  plaintiffs,  is  clear :  and  the 
stoppage  cannot  be  justified  on  the  ordinary  ground,  which,  as 
stated  in  the  judgment  of  the  Court  below,  is  limited  to  cases  of 
bankruptcy  or  insolvency  in  the  vendee.  The  contract  between 
the  parties  cannot  be  put  higher  than  this — that  the  defendants 
were  not  bound  to  part  with  the  possession  of  the  bill  of  lading 
until  they  had  received  a  banker's  draft. 

(Pabke,  B.  :  They  might  have  indorsed  the  bill  of  lading  specially, 
(1)  7  £.  £.  526  (3  East,  585). 
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WiLMSHUBST  or  they  might  have  tranBmitted  it  to  an  agent,  with  instractions  to 
BowKBR.     h&nd  it  over  to  the  plaintiffs  against  the  banker's  draft.) 

By  the  general  indorsement  and  delivery  of  the  bill  of  lading,  the 
defendants  waived  the  condition  and  destroyed  their  right  to  stop 
in  transitu.  Bat  the  provision  as  to  the  banker's  draft  was  inserted 
merely  for  the  purpose  of  fixing  the  terms,  and  the  time  of  paymenl. 
[  *889  ]  It  was  not  ^intended  to  operate  as  a  condition  precedent.  Upon 
the  defendants'  construction  there  would  be  an  inconsistency  in  the 
terms  of  the  contract :  the  banker's  draft  could  not  be  sent  until 
after  the  arrival  of  the  bill  of  lading  and  invoice. 

(LoBD  Abinoer,  C.  B.  :    An  uncertain  sum,  viz.  the  amount  of 
the  insurance,  was  to  be  added  to  the  invoice  price.) 

«  *  «  *  «  . 

(Pabkb,  B.  :  The  property  vested  in  the  plaintifiis  on  the  delivery 
of  the  wheat  to  Lightowler.) 

The  delivery  of  Lightowler,  and  the  transmission  of  the  bill  of 
lading  indorsed,  gave  the  plaintiffs  both  the  property  and  the 
possession,  subject  to  be  devested  in  the  event  of  bankruptcy  or 
insolvency — by  analogy  to  the  doctrine  of  revendication.  If 
the  master  refused  to  re-deliver  the  wheat  to  the  defendants,  they 
could  have  had  no  remedy  against  him.  [Here,  he  was  stopped  by 
the  GouBT.] 

Greenwood f  for  the  defendants : 

The  contract  was  a  contract  of  sale  upon  special  terms  which 
[  *890  ]  have  not  *been  complied  with.  The  rule  that  a  delivery  to  a 
carrier  for  the  account  and  risk  of  the  vendee,  is  a  delivery  to 
the  vendee  himself,  subject  to  the  vendor's  right  to  stop  the 
goods  in  transitu  in  case  of  insolvency  or  bankruptcy,  applies 
only  where  there  are  no  special  terms  of  payment.  This  case 
has  been  twice  before  the  Court  of  Common  Pleas,  and  on  both 
occasions  it  was  held  that  the  intention  of  the  parties,  to  be 
collected  from  the  terms  of  the  contract  was,  that  the  remitting 
of  the  banker's  draft  and  the  receipt  of  the  bill  of  lading  and 
invoice  should,  at  least,  be  simultaneous  acts.  A  third  party  to 
whom  the  bill  of  lading  had  been  indorsed  for  value,  would  have 
been  entitled  to  the  possession  of  the  wheat  notwithstanding  the 
plaintiffs  had  failed  to  remit  the  banker's  draft :  but  it  is  otherwise 
as  between  the  original  parties. 
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(Lord  Abinobr,  G.  B.  :  No  doubt,  where  goods  are  sold  upon  a  wilmhhubst 
condition  (i)»  the  property  does  not  vest  until  the  condition  is      bowkkr. 
performed. 

Alderson,  B.  :  You  infer  that,  when  the  plea  does  not  state  that 
it  was  part  of  the  contract  that  the  property  should  not  vest  in  the 
vendees  until  they  had  remitted  a  banker's  draft. 

Parke,  B.  :  Or  rather  a  right  to  retake  the  goods  on  breach  of  a 
condition  subsequent.) 

In  Brandt  v.  Bowlby  (2),  the  facts  were  very  much  like  those  of  the 
present  case,  and  it  was  held  that  by  reason  of  the  breach  by  the 
vendees  of  their  engagement  to  accept  bills  for  the  price,  the 
property  did  not  vest. 

(Lord  Abinger,  G.  B.  :  There  the  goods  remained  in  the  hands 
of  the  vendor's  agent. 

Parke,  B.  :  In  Ogle  v.  Atkinson  {9),  A.  being  indebted  to  the 
plaintiff,  accepted  an  order  to  purchase  goods  for  him  at  Riga,  and 
put  them  on  board  the  plaintiff's  vessel, — which  was  sent  for 
them, — as  the  plaintiff's  goods,  advised  him  of  the  shipment  for 
the  plaintiff's  *risk  and  on  his  account,  and  remitted  him  the  [  *89i  ] 
invoices:  he  procured  the  master  to  sign  bills  of  lading  to  the 
order  of  blank,  assuring  him  it  was  immaterial :  he  then  drew  on 
the  plaintiff,  and  transmitted  the  bills  of  exchange  and  bill  of 
lading  to  an  agent  in  this  country,  with  instructions,  that,  if  the 
plaintiff  did  not  accept  the  bills  of  exchange,  the  agent  should 
indorse  over  the  bill  of  lading  to  the  payee  of  the  bills  of 
exchange,  which  was  accordingly  done :  and  it  was  held  that  the 
property  was  changed  by  the  delivery  of  the  goods  on  board  the 
plaintiff's  ship,  and  that  the  subsequent  indorsement  of  the  bill 
of  lading  was  inoperative.  Here  the  goods  were  shipped,  upon  the 
account  and  risk  of  the  plaintiffs,  and  were  made  deliverable  to 
them.  If  I  drew  any  inference  from  the  plea,  it  would  be  thai 
which  the  plaintiffs  draw.) 

The  sale  being  subject  to  a  condition  which  has  never  been  per- 
formed, the  plaintiffs  never  had  the  right  of  possession.  If  the 
wheat  had  come  into  the  actual  possession  of  the  plaintiffs,  the 

(1)  Q.  (2.  upon  a  condition  precedent.         (3)  15  £.  B.  647  (d  Taunt.  759    1 

(2)  36  B.  R  796  (2  B.  &  Ad.  932).         Marsh.  328). 


816  1844.     EX.  CH.    7  MAN.  &  G.  891—892.  [b.r. 

WILX8HUB8T  plaintiffs  might  have  maintained   trover :    Bishop  v.  ShiUito  (i), 
BowKBs.      WaUey  v.  Montgomery  (2),  is  the  converse  of  this  case. 

Loan  Abingbb,  C.  B.  : 

We  are  quite  unanimoas :  and,  however  reluctant  we  may  be  to 
overturn  a  considered  judgment  of  the  Court  of  Common  Pleas,  we 
find  ourselves  unable  to  come  to  any  other  conclusion  than  that  the 
plaintiffs  are  entitled  to  recover.  We  accede  to  the  general  principle, 
laid  down  by  the  Court  below  ;  and  if  the  facts  had  been  before  a 
jury,  we  are  not  prepared  to  say  that  they  might  not  have  drawn 
the  inference  that  the  remitting  of  a  banker's  draft  was  a  condition 
precedent  to  the  vesting  of  the  property  in  the  wheat  in  the  plaintiffs. 
But  we  draw  no  such  inference  from  what  appears  upon  the  record. 
[  *892  ]  The  delivery  of  *the  bill  of  lading  and  the  remitting  the  banker's 
draft  could  not  be  simultaneous  acts:  the  plaintiffs  must  have 
received  the  bill  of  lading  and  invoice  before  they  could  send  the 
draft.  The  default  on  the  part  of  the  plaintiffs  amounts  to  no 
more  than  this,  that  they  have  omitted  to  perform  one  part  of 
their  contract. 

Aldbbsom,  B.  : 

It  is  quite  consistent  with  the  decision  of  the  Court  of  Common 
Pleas  that  the  remitting  the  banker's  draft  was  a  condition 
subsequent. 

At  the  trial  damages  had  been  assessed  contingently :  But,  this 
not  appearing  upon  the  record,  a  discussion  arose  as  to  whether 
a  writ  of  inquiry  should  be  awarded.    ♦    *     * 

The  CouBT  directed  a  simple  judgment  of  reversal  to  be  entered, 
leaving  it  to  the  Court  below  to  award  an  inquiry  of  damages. 

Judgment  reversed. 

(1)  20  E.  E.  457,  n.  (2  B.  &  Aid.  (2)  7  B.  B.  526  (3  East,  585). 

329,  n.). 
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IN  THE  COURT   OF  COMMON  PLEAS. 


CAUNCE  V.   SPANTON.  '««• 

^ov,  6. 

(7   Man.  &  G.  903—904:  S.  C.  nom.  Canneev,  Spanion,  8  Scott,  N.  R.   714;  

14  L.  J.  C.  P.  23;  8  Jur.  1008.)  [  903  ] 

In  trover,  a  demand  and  a  refusal  on  the  ground  of  a  claim  of  right  by  a 
third  party,  is  evidence  of  a  conversion. 

Troyeb,  for  a  cart.  Flea,  not  guilty,  under  which,  it  had  been 
agreed,  under  a  Judge's  order,  that  the  defence  of  lien  might  be 
set  up.  A  summons  had  been  taken  out  by  the  defendant  to  add 
a  plea  of  *^  not  possessed  *'  (i),  which  summons  had  been  dismissed 
*by  an  order  of  Tindal,  Ch.  J.,  upon  the  terms  above  stated.  [  •904  ] 

At  the  trial  before  Cresswell,  J.,  at  the  sittings  for  London  after 
last  Term,  the  evidence  of  the  conversion  was,  that  the  plaintiff 
demanded  the  cart  of  the  defendant  (upon  whose  premises  it  had 
been  standing),  and  at  the  same  time  offered  to  pay  whatever  might 
be  due  for  the  standing  ;  but  that  the  defendant  refused  to  deliver 
it  up,  upon  the  ground  that  one  Bartlett  was  a  part-owner  of  it  (2), 
and  that  he  had  given  the  defendant  an  indemnity.  The  learned 
Judge  ruled  that  this  was  sufficient  evidence  of  a  conversion  ;  and 
the  plaintiff  obtained  a  verdict,  damages  162. 

Byles,  Serjt.  now  moved  for  a  new  trial,  upon  the  ground  of 
misdirection.  He  submitted  that  demand  and  refusal  is  not 
evidence  of  a  conversion  where  the  party  has  a  lien  upon  the 
chattel :  Stancliffe  v.  Hardivick  (3). 

(Maule,  J. :  Here  the  ground  of  refusal  is  a  claim  of  right  on 
the  part  of  Bartlett.) 


Per  Curiam  : 


Rule  refused. 


(1)  Supposing  "  not  possessed"  had  50  R.  R.  826  (5  Ring.  N.  C.  660). 
been  pleaded,  qticere  whether  upon  (2)  The  refusal  being  accompanied 
proof  of  a  joint  possession  in  the  by  a  statement  of  the  ground  of  that 
plaintiff  and  Bartlett,  the  defendant  refusal,  qucere  whether  the  allegation 
would  not  have  been  entitled  to  a  of  part- ownership  would  not  have 
verdict,  on  the  ground  that  an  allega-  been  evidence  under  a  plea  of  '*not 
tion  of  seisin  or  of  possession,  gene-  possessed,"  to  negative  the  sole  posses- 
rally,  must   be  taken    to  import  an  sion. 

assertion  of  sole  seisin  or  sole  posses-  (3)  2  Cr.  M.  &  R.  1  ;  5  Tyr.  551  ;  3 

sion.   See  Edtoards  v.  Bishop  of  Exeter,  Dowl.  P.  C.  762. 
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i84i.  RANNIE  V.  IRVINE  (1). 

Nov,\h. 
(7  Man.  &  G.  969—979 ;  8.  0.  8  Scott.  N.  B.  674 ;  14  L.  J.  0.  P.  10 ;  8  Jur.  1051.) 

'  ^^^  J  The  assignor  of  a  lease  and  the  goodwill  of  the  businees  of  a  baker, 

agreed  that  he  would  not,  during  the  term  assigned,  solicit  the  custom  of,  or 
knowingly  supply  bread  or  flour  to,  any  of  the  customers  then  deaHng  at 
the  premises,  without  the  consent  of  the  assignee :  Held,  not  Toid  as  an 
unreasonable  restraint  of  trade. 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the 
time  of  the  making  of  the  agreement  thereinafter  mentioned,  the 
defendant  was  possessed  of  a  certain  house,  shop,  and  premises, 
with  the  appurtenances,  situate  in  the  county  of  Middlesex,  and 
called  No.  85,  Berner's  Street,  for  the  residue  of  a  certain  term 
of  years  therein,  to  wit,  a  certain  term  to  expire  on  the  29th  of 
September,  1848,  and  was  there  carrying  on  the  trade  and  business 
of  a  baker ;  that  on  the  1st  of  July,  1842,  by  a  certain  agreement 
then  made  &c.,  it  was  agreed  by  and  between  the  plaintiff  and  the 
defendant,  that,  in  consideration  of  the  sum  of  8502.  to  be  paid  to 
the  defendant  by  the  plaintiff  at  the  times  and  in  manner  therein- 
after mentioned,  the  defendant  should  sell  and  assign  the  then 
remainder  of  his  said  term  in  the  said  house  and  shop,  to  the 
plaintiff,  and  should  forthwith  procure  from  his,  the  defendant's, 
landlord,  at  bis  own  expense,  a  lease  of  the  said  premises  for  the 
term  of  fourteen  years  from  the  expiration  of  the  then  term  ;  and 
that  the  defendant  should,  for  the  consideration  aforesaid,  make 
and  execute  an  assignment  to  the  plaintiff  of  the  goodwill  of  the 
baking  business  then  carried  on  by  him  as  aforesaid  upon  the  said 
premises,  and  also  of  all  the  fixtures  and  trade  utensils  in  and 
about  the  said  premises,  then  belonging  to  the  defendant;  and 
the  plaintiff  then  agreed  to  accept  such  conveyance  and  assign- 
ment on  the  terms  aforesaid;  and  the  defendant  then  further 
agreed,  for  the  consideration  aforesaid,  that  he  would  not  set  up  or 
[  ^970  ]  carry  on,  directly  or  indirectly,  during  *the  remainder  of  the  then 
present  and  the  whole  of  the  intended  new  term,  the  business  of  a 
baker,  with  [sic]  one  mile  of  the  said  premises,  under  the  payment 
of  the  sum  of  200Z.,  to  be  sued  for  and  recovered  by  way  of  liqui- 
dated damages,  for  each  and  every  month  in  which  the  defendant 
should  commit  any  breach  of  the  last-mentioned  agreement ;  and 
also  that  the  defendant  would  not,  during  the  said  remainder  of 

(1)  See  Bain^  v.  Geary   (1887)   35      and  Ammunition  Company  [1%^^  A^Q. 
Ch.  D.  154,  156;   56  L.  J.  Ch.  935;      535,  574;  63  L.  J.  Ch.  908. 
Nordmfelt  v.  Maxim  Norden/elt  Gum 
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the  then  term,  and  the  whole  of  the  intended  new  term,  solicit  the  Ranvxe 
custom  of,  or  knowingly  supply  bread  or  flour  to  any  of  the  ibvikb. 
customers  then  dealing  at  the  said  premises  No.  85,  Bemer*s 
Street,  without  the  consent  in  writing  of  the  plaintiff  for  that 
purpose  first  obtained,  under  the  penalty  of  200Z.,  to  be  sued  for 
and  recovered  as  liquidated  damages,  for  each  infraction:  and 
that  possession  of  the  said  premises  should  be  given  and  taken 
on  &c.  Mutual  promises:  Averment  of  performance  on  the 
plaintiff's  part :  that  the  defendant  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  procured  from  the  landlord  of  the  said 
premises,  to  wit,  W.  J.  Boper,  a  lease  of  the  said  premises  for  the 
term  of  15i  years  from  the  24th  of^June,  1842,  and  then  executed 
an  assignment  to  the  plaintiff  of  the  last-mentioned  term  and 
interest  in  the  said  premises,  in  lieu  of  the  said  assignments  of 
the  said  residue  of  the  said  term  and  of  the  said  new  lease  in  the 
said  agreement  mentioned,  and  the  plaintiff  then  accepted  of  such 
assignment  in  lieu  of  the  said  assignments  in  the  said  agreement 
mentioned :  Breach,  that,  after  making  the  said  agreement,  and 
after  possession  of  the  said  premises  had  been  given  and  taken 
under  the  said  agreement,  and  after  the  assignment  of  the  last- 
mentioned  term,  and  during  the  continuance  thereof,  and  during 
the  period  in  the  agreement  in  that  behalf  mentioned,  to  wit, 
on  the  17th  of  June,  1843,  the  defendant  did  knowingly  supply 
bread  to  one  Thompson,  being  one  of  the  customers  before  and  at 
the  time  of  the  said  agreement  ^dealing  at  the  said  premises  No.  85,  [  *97\  ] 
Berner's  Street,  without  the  consent  in  writing,  or  otherwise,  of 
the  plaintiff,  contrary  to  the  said  agreement ;  and  did  also,  after 
making  the  said  agreement  &c.  (stating  the  supply  of  bread  to  one 
Brock,  another  customer) :  and  that  by  means  of  the  several  premises 
the  defendant  had  become  liable  to  pay  to  the  plaintiff  the  several 
sums  of  2002.  and  2001.  in  the  said  agreement  mentioned,  &c. 

Special  demurrer  assigning  for  causes  (amongst  others),  "  that 
the  agreement  in  the  declaration  mentioned,  for  the  breaches  of 
which  the  plaintiff  therein  complains,  is,  that  the  defendant  should 
not  knowingly  supply  bread  or  flour,  as  therein  mentioned,  during 
the  remainder  of  the  then  present  and  the  whole  of  the  intended 
new  term,  such  intended  new  term  being  a  term  of  fourteen  years 
to  commence  from  the  29th  of  September,  1848,  and  then  it  is 
alleged  in  the  declaration,  that  the  defendant,  during  the  con- 
tinuance of  the  said  then  present  term,  obtained  the  grant  to 
himself  of  a  new  lease  from  the  24th  of  June,  1842,  which  he 

52—2 
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Ravvik  assigned  to  the  plaintiff,  and  that,  daring  the  continnance  of  this 
iRYiNK,  last-mentioned  term,  as  assigned,  he  knowingly  sapplied  bread  as 
in  the  declaration  mentioned  ;  but,  the  term  subsisting  at  the  time 
of  the  making  of  the  agreement  declared  on  having  been  merged 
and  extinguished  by  the  grant  of  a  longer  term,  it  is  not  shown, 
nor  does  it  appear,  in  or  by  the  declaration,  that  the  said  breaches 
by  the  supplying  of  bread  as  aforesaid  were  committed  within  the 
term  so  subsisting  at  the  time  of  the  making  of  the  agreement 
declared  upon,  or  within  the  intended  new  term  in  the  said 
agreement  mentioned,  but  the  contrary  does  in  fact  appear  and  is 
shown  in  and  by  the  declaration :  and  that  the  said  agreement 
declared  on  is  contrary  to  public  policy,  and  illegal,  in  this  respect, 
[  ^^72  ]  amongst  others,  that  is  to  say,  that  it  ^restrains  the  defendant  from 
supplying  bread  and  flour  to  particular  persons  wherever  they  may 
reside,  without  limit  in  point  of  space  as  to  those  persons,  and  under 
all  circumstances,  whether  such  persons  change  their  residences  or 
continue  customers  of  the  plaintiff,  or  not ;  which  is  a  restraint 
larger  and  wider  than  the  protection  of  the  plaintiff  can  possibly 
require,  and  the  same  must  therefore  be  considered  as  unreasonable 
and  void  in  law,"  &c. 

Byles,  Serjt.  in  support  of  the  demurrer  : 

Admitting  the  first  part  of  the  contract  to  be  good,  in  which  the 
defendant  agrees  not  to  set  up  the  business  of  a  baker  within  a  mile 
of  his  former  residence,  the  latter  part  of  the  contract  is  illegal 
and  contrary  to  public  policy,  being,  to  an  unnecessary  and 
unreasonable  degree,  in  restraint  of  trade.  By  it,  the  defendant 
binds  himself  during  the  term,  not  to  solicit  the  custom  of,  or 
knowingly  supply  bread  or  flour  to,  any  of  the  customers  then 
dealing  at  the  premises,  without  the  consent  in  writing  of  the 
plaintiff,  under  the  penalty  of  2002.,  to  be  recovered  as  liquidated 
damages,  for  each  infraction.  This  is  not  a  restriction,  not  to  deal 
with  certain  customers  by  name,  or  within  a  defined  locality; 
which  may  be  good;  as  in  Hunlocke  v.  Blackloweii),  where  the 
agreement  was  not  to  trade  with  particular  customers  by  name: 
but  it  is  a  contract,  generally,  not  to  deal  with  the  customers  in 
whatever  part  of  the  kingdom  they  may  reside.  In  Ward  v. 
Binme(2),  the  defendant  gave  a  bond  to  the  plaintiff  (a  coal- 
merchant  in  London,  conditioned  {inter  alia)  that  the  defendant 
should  not,  within  two  years  after  leaving  the  plaintiff's  service, 
(1)  2  Wnis.  Saund.  156.  (2)  52  B.  R.  827  (5  M.  &  W.  54«). 
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solicit,  or  sell  to,  any  customers  of  the  plaintiff;    that  he  should      kannie 
not  follow,  or  be  employed  in,  the  business  of  a  *coal-merchant|       ib^nb. 
for  nine  months  after  he  should  have  left  the  employment  of  the      [  ^orai 
plaintiff ;   and  that  he  should  not  leave  his  employment  without 
giving  a  month's  notice.     The  Court,  on  motion  to  arrest  the 
judgment,  held  the  bond  to  be  void,  on  the  ground  that  it  was 
a  restraint  of  trade  unlimited  in  point  of  space. 

(Erlb,  J. :  Was  not  the  distinction  taken  in  that  case  between 
all  the  world  and  particular  customers  ?) 

Here,  the  restraint  is  clearly  unreasonable.  Supposing  the 
customers  to  remove  from  the  plaintiff's  neighbourhood,  to  a 
small  town  in  the  country,  where  the  defendant  might  be  the  only 
baker ;  under  this  agreement  he  would  be  precluded  from  supplying 
them.  Further,  the  breach  assigned  was  not  committed  during 
the  then  present  or  the  intended  term ;  but  during  the  substituted 
term.  The  question  is  whether  **  term  "is  to  be  read  as  a  period 
of  time,  or  as  an  estate.  It  is  submitted  that  **  term  "  denotes  the 
**  term  of  years,"  the  "  interest "  or  "  estate,"  and  not  time  only. 

(TiNDAL,  Gh.  J. :  What  was  the  meaning  of  the  parties?    In  this 
agreement  term  and  time  are  convertible  terms.) 

ChanneUy  Serjt.,  contra : 

This  contract  is  not  void  as  being  in  restraint  of  trade.  [He  read 
the  rule  as  laid  down  in  Hunlocke  v.  Blacklowe  (i),  citing  Prugnell 
v.  Go88e{2)y  Mitchell  v.  Reynolds  (s),  and  Chesnian  v.  Nainhy{4).'\ 
Hitchcock  V.  Coker  (5)  is  conclusive  of  the  present  case,  in  principle,  [  974  ] 
if  not  in  precise  terms.  *  *  Here,  the  restraint  is  not  larger  [  975  ] 
than  was  necessary,  as  was  the  case  in  MaUan  v.  May  (6),  and 
only  carries  out  what  clearly  must  have  been  the  intention  and 
calculation  of  the  parties  ;  neither  is  it  of  such  an  extensive  nature 
as  the  restraint  in  Proctor  v.  Sargent  (7),  which  this  Court  held  to 
be  free  from  objection.  It  is  true  that  here  the  customers  are  not 
referred  to  by  name,  as  in  Hunlocke  v.  Blacklowe :  but  the  restriction 
is  confined  to  customers  then  dealing  at  the  premises,  and  there 
was  no  occasion  to  particularise  them.  In  calculating  the  price 
to  be  paid  for  the  goodwill,  reference  must  of  necessity  have  been 

(1)  2  Wms.  Saund.  156.  (5)  6  Ad.  &  M.  438 ;  1  Nev.  &  P.  796. 

(2)  AU.  56.  (6)  63  B.  B.  708  (11  M.  &  W.  658). 

(3)  1  P.  Wme.  181.  (7)  58  B.  B.  342  (2  Man.  &  G.  20)  ; 

(4)  2  JA.   Bay,  1456  ;  3  Br.  P.  0.  2  Soott.  N.  B,  289. 
349. 
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Rakvib      had  to  the  number  of  persons  who  dealt  at  the  shop.    The  plaintiff 

iKvi^E.      agreed  to  be  content  with  the  limit  of  one  mile  from  the  premises 

upon  the  defendant  undertaking  not  to  serve  his  former  customers. 

(TiNDAL,  Gh.  J. :  Suppose  the  customers  to  remove  to  a  distant 
part  of  London?  The  restraint  would  remain,  although  the 
necessity  for  it  would  cease.) 

The  same  objection  might  be  taken  where  the  customers  are 
named,  as  in  Hunlocke  v.  Blacklowe.  Oale  v.  Reed  (i)  is  in  point. 
Ward  V.  Byrne  is  clearly  distinguishable  from  the  present  case. 
Here,  the  defendant  has  power  to  set  up  trade  anywhere  beyond 
[  *976  ]  the  ^limit  of  a  mile  from  his  former  premises,  upon  the  restriction 
that  he  shall  not  supply  any  of  his  old  customers,  which  is  no  more 
than  is  reasonable  and  necessary  for  the  protection  of  the  plaintiff. 

ByleHf  Serjt.,  replied. 

TiNDAL,  Ch.  J. : 

Upon  the  best  construction  I  can  put  upon  this  agreement,  it 
does  not  appear  to  me  to  be  such  a  contract  in  restraint  of  trade 
as  to  compel  us  to  hold  it  void.  The  first  part  of  the  agreement 
— that  the  defendant  would  not  directly  or  indirectly  set  up  or 
carry  on  during  the  term  the  business  of  a  baker,  within  one  mile 
of  the  premises  disposed  of — is  admitted  to  be  good.  Bat  it  is 
contended  that  the  latter  branch  of  the  agreement,  whereby  the 
defendant  engages  "  that  he  will  not,  during  the  said  term,  solicit 
the  custom  of,  or  knowingly  supply  bread  or  flour  to  any  of  the 
customers  then  dealing  at  the  said  premises,  without  the  consent 
in  writing  of  the  plaintiff,"  is  such  a  restriction  upon  the  defendant's 
right  to  trade  as  renders  the  agreement  void  as  being  contrary  to 
public  policy.  In  the  first  place,  it  is  to  be  observed  that  this  is 
not  a  general  restraint  of  trade,  but  only  restricts  the  defendant 
from  trading  with  a  very  limited  number  of  persons  whose  names 
were  well  known  to  him  at  the  time  he  entered  into  the  contract ; 
and  it  would  not  carry  the  case  further  than  the  first  part  of  the 
agreement,  provided  the  customers  continued  to  reside  in  the  same 
place.  But,  it  is  argued  that  the  customers  may  remove  into 
another  district,  and  that  this  contract  would  prevent  the  defendant 
from  supplying  them  with  bread  and  flour  whithersoever  they 
might  go,  although  they  might  not  be  able  to  obtain  so  necessary 

(1)  9  £.  £•  376  (8  East,  80;. 
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an  article  as  bread  from  any  one  else.     If  however,  the  contract  is      Raknie 
a  reasonable  one  at  the  time  it  is  entered  into,  we  are  *not  bound       Irvine. 
to  look  out  for  improbable  and  extravagant  contingencies  in  order       [  *^77  ] 
to   make  it  void.    It  does  not  seem  to  me,  that,  in  holding  this 
contract  to  be  good,  we  shall  be  at  all  extending  the  doctrine  laid 
doi^n  in  the  note  to  Hunlocke  v.  Blacklowe  (i).     Undoubtedly,  in 
that  case  (where  the  point  was  not  taken,  probably  because  the 
very  learned  person  by  whom  it  was  argued  did  not  think  it 
tenable)  the  customers  were  named  in  a  schedule.     That  makes  no 
substantial  difference ;  for  here,  the  names  of  the  customers  would 
all  appear  in  the  defendant's  book,  and  the  restraint  was  virtually 
limited  to  a  given  number  of  persons  ascertained  and  agreed  upon 
by  the  parties  at  the  time.     I  therefore  think  our  judgment  must 
be  for  the  plaintiff. 

COLTMAN,  J.  : 

I  entirely  agree  that  restrictions  of  this  nature  ought  not  to  be 
extended  beyond  what  is  necessary  for  the  fair  and  reasonable 
protection  of  the  vendee.  In  the  present  case,  I  think  it  is  only 
reasonable  that  the  vendor  should  be  restrained  from  dealing  with 
his  old  customers.  It  is  true  remote  and  improbable  cases  may  be 
put  in  which  inconvenience  might  result  from  such  a  contract ;  but 
we  ought  not  to  indulge  in  such  suppositions,  but  rather  confine 
ourselves  to  looking  at  what  is  likely  to  occur.  Hunlocke  v. 
Blacklowe  was  open  to  the  same  objection ;  but  neither  the  Court 
nor  the  learned  person  who  there  argued  for  the  defendant, 
suggested  that  the  contract  was  void  as  being  in  restraint  of  trade. 
And  the  same  view  is  adopted  by  Mr.  Serjeant  Williams. 

Mauls,  J. : 

The  general  rule  against  covenants  in  restraint  of  trade  is 
founded  upon  this,  that  the  law  favours  trade  for  the  sake  of  the 
public,  and  not  for  the  sake  of  the  parties  engaged  in  it.  And  the 
reason  of  *the  exception  engrafted  upon  that  rule,  is,  that  the  [*978] 
exception  is  in  furtherance  of  the  rule  itself.  If  it  were  held  that 
a  party  selling  the  goodwill  of  a  business  could  not  restrain  himself 
from  using  for  his  own  profit  that  which  he  has  agreed  to  sell,  that 
would  operate  as  a  restraint  of  a  very  injurious  kind.  But  it  is 
objected  here  that  the  restraint  goes  beyond  the  limit  allowed  by 
the  law,  and  what  is  necessary  for  the  effectual  security  of  the 
(1)  2  Wms.  Saund.  156. 


824  1844.     C.  P.     7  MAN.  ^  G.  978—979.  [b.r. 

Bavmib  vendee.  The  provision  is,  that  the  defendant  shall  not,  daring  the 
iBvn^E.  term,  solicit  the  custom  of,  or  knowingly  supply  bread  or  flour  to, 
any  of  the  customers  then  dealing  at  the  premises,  without  the 
consent  in  writing  of  the  plaintiff.  That  must  receive  a  reasonable 
construction.  For  instance,  it  cannot  be  held  to  apply  to  a  dealing 
in  any  other  trade  than  that  of  a  baker ;  nor  do  I  think  that  the 
giving  bread  to  an  old  customer  in  the  way  of  charity,  would  be  an 
infraction  of  the  contract :  and  yet  both  of  these  cases  would  fall 
within  the  literal  construction  of  the  contract.  If,  then,  we  are  to 
give  it  a  reasonable  construction,  such  construction  would  probably 
exclude  the  case  that  has  been  put,  of  this  baker  and  some  of 
his  old  customers  going  to  some  distant  spot  where  bread  would 
be  procurable  only  from  him.  The  possibility  that  some  such 
extravagant  case  may  occur,  will  not  make  a  restriction  unreasonable 
that  is  otherwise  reasonable  and  just. 

Eble,  J. : 

I  also  am  of  opinion  that  this  contract  is  valid.     In  the  case  of 

the  sale  of  the  goodwill  of  a  trade,  nothing  is  more  reasonable  than 

that  the  assignor  shall  be  restrained  from  getting  back  any  of  the 

customers  he  has  assigned.     That  I  take  to  have  been  the  intention 

of  the  parties  in  the  present  case.   Extreme  cases  may  be  suggested, 

in  which  inconvenience  might  result  from  such  a  contract :  but  so 

far  as  principle  is  concerned,  I  think  the  plaintiff  is  entitled  to  our 

[  *979  ]      judgment.    *It  is  true  that  the  point  was  not  raised  in  Ilunlocke  v. 

Blacklotve ;  but  there  can  be  little  doubt  that  the  attention  of  the 

Court  would  have  been  called  to  it,  if  the  counsel  for  the  defendant 

had   felt   it   to   be  tenable.     In   Ward  v.   Byrne,  the  party   was 

restrained  in  the  most  ample  manner ;  and  it  is  remarkable,  that 

during  the  discussion  which  that  case  underwent,  this  objection  was 

never  made.    It  appears,  therefore,  that  in  both  of  these  cases  it 

was  passed  by  as  untenable 

Judgment  Jar  the  plaintiff, 

Byles,  Serjt.  applied  to  amend,  by  withdrawing  the  demurrer, 
and  pleading  to  the  action.  He  submitted  that  this  indulgence  was 
only  reasonable,  seeing  that  the  point  had  never  been  distinctly 
determined  before. 

Channell,  Serjt.,  contra  : 

The  defendant,  if  allowed  to  amend,  should  undertake  not  to 
bring  error. 


VOI-,  LXVI.] 


1844.     C.  P-     7  MAN.  &  G.  979. 


825 


TiNDAL,  Ch.  J. :  Rannib 

Giving  such   an   undertaking,  and  pleading  issuably,  he  may      Irvine. 

amend,  on  payment  of  costs. 

Rtde  acco7'dingly  (l). 


DOE  D.  MOEGAN,   WILLIAMS  and  WAYNE  v. 

POWELL. 


1844. 

April  17. 
Nov.  16. 
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By  a  memorandum  made  on  the  2nd  of  February,  A.  agreed  to  let  and 
grant  a  lease  to  B.  of  *'  the  coal,  iron-mine,  stone,  and  fire-clay,"  under 
certain  lands,  at  certain  specified  royalties,  for  the  term  of  seventy  years ; 
and  it  was  provided  that  so  much  royalties  as  would  amount  to  50/.  a  year 
should  be  worked  or  paid  for  during  the  term ;  the  rent  to  commence  in  a 
year  from  the  time  a  pit  was  sunk ;  with  power  to  work  the  minerals,  and 
to  deposit  rubbish,  and  make  a  wharf,  as  usually  granted  in  leases  of  a 
similar  nature,  and  as  granted  by  C. ;  and  to  abandon  and  quit  the  same,  if 
at  any  time  during  the  term  B.  should  think  fit,  on  giving  six  months' 
notice ;  to  commence  sinking  a  pit  before  the  24th  of  June ;  and  A.  engaged 
that  he  had  not  incumbered  such  estate ;  to  contain  the  usual  covenants, 
and  as  entered  into  by  C,  and  A.  engaged  to  sign  a  lease  upon  the  said 
terms  as  soon  as  it  could  be  prepared :  Held,  that  this  was  not  a  lease,  but 
an  agreement  for  a  demise  in  futuro  (2). 

Whether  an  instrument  is  to  operate  as  a  lease  or  an  agreement,  depends 
upon  the  intention,  to  be  coUected  from  the  instrument,  and  from  the 
nature  and  condition  of  the  subject-matter,  without  reference  to  extrinsic 
circumstances  or  subsequent  acts. 

Ejectment,  for  coal-mines  and  iron-mines  at  Aberdare,  in  the 
county  of  Glamorgan. 

At  the  trial  before  Maule,  J.,  at  the  last  Spring  Assizes  for  the 
county  of  Glamorgan,  the  following  facts  appeared. 

The  defendant  was  in  possession  of  the  mines  by  conveyance 


(1)  Some  confusion  appears  to  arise 
in  cases  of  this  description  from  the 
use  of  the  term  ''  consideration."  As 
between  the  assignor  or  assignee  of  a 
trade  or  business,  any  consideration 
which  would  support  a  promise  would 
be  sufficient ;  and  in  case  of  an  assign- 
ment by  deed,  the  solemnity  of  sealing 
and  delivery  would  be  a  sufficient 
consideration;  but  as  an  injury  is 
prima  fade  done  to  the  public  by  a 
contract  whereby  one  of  the  parties  is 
restrained  from  trading,  such  a  contract 
is  void,  unless  something  appears 
which  shows  that  the  restraint  is 
required  for  the  reasonable  protection 
uf  the  vendee;  thereby  preventing  the 


greater  injury  which  would  result  to 
the  public  if  parties  could  not,  with 
safety  to  a  pui'chaser,  transfer  their 
interests  in  any  particular  trade  or 
business. 

(2)  The  distinction  between  a  lease 
and  an  agreement  for  a  lease  is  not  now 
as  important  as  formerly,  as  for  many 
purposes  an  agreement  for  a  lease 
specifically  enforceable  is  equivalent 
to  a  lease  (see  Walsh  v.  Lonsdale  (1882) 
21  Ch.  D.  9;  52  L.  J.  Ch.  2);  but  the 
distinction  is  still  of  some  importance 
(see  Foster  v.  Heeves  [1892]  2  U.  B.  255 ; 
61  L.  J.  Q.  B.  763 ;  Sivain  v.  Ayres 
(1888)  21  Q.  B.  D.  289;  57  L.  J.  Q.  B. 
428).— J.  G.  P. 
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Do«  d.       from  Morgan  T.  David,  under  whom  the  lessors  of  the  plaintiff  also 
1^.  claimed,  relying  upon  an  instrument, — signed  by  the  respective 

Powell,      parties  thereto,  but  not  under  seal,— of  which  the  following  is 
a  copy: 

''  February  2nd,  1888.  Morgan  T.  David  hereby  agrees  to  let,  and 
grant  a  lease  to  George  B.  Morgan,  Edward  M.  Williams,  and 
Thomas  Wayne,  the  coal,  iron-mine,  stone,  and  fire-clay  under 
Abernant  y  Gros  y  Shaf  and  Tyr  Bach,  with  all  the  mines  belonging 
to  him,  in  the  parish  of  Aberdare,  thereunder,  at  the  following  rate 
per  ton,  viz.  9d.  per  ton,  for  every  ton  of  coal,  customary  weights 
[  *9S1  ]  for  shipping  purposes,  as  usually  let  in  the  ^county  of  Monmouth ; 
la.  per  ton,  for  mine,  the  usual  weight  in  the  parish  of  Aberdare ; 
and  for  clay  and  stone,  the  same  that  William  T.  David  is  paid  for, 
as  well  as  the  coal  and  mine,  for  the  term  of  70  years  from  this 
2nd  day  of  February ;  and  that  so  much  royalties  as  will  amount  to 
501.  a  year,  be  worked,  or  paid  for,  during  the  term,  which  rent  is 
to  commence  in  a  year  from  the  time  the  pit  is  sunk  through  the 
four-foot  coal ;  with  power  to  work  the  said  minerals,  and  to  deposit 
rubbish,  and  make  a  wharf,  as  is  usually  granted  in  leases  of  a 
similar  nature,  and  by  William  T.  David :  Nevertheless,  if  at  any 
time  during  the  term  the  said  George  B.  Morgan,  E.  M.  Williams, 
and  Thomas  Wayne  should  think  fit,  from  the  quality  of  coal  being 
unsound,  or  from  faults,  on  giving  six  months'  notice,  to  abandon 
and  quit  the  same  as  if  this  agreement  had  never  been  entered  into. 
And  we  hereby  bind  ourselves  to  commence  sinking  a  pit  before  the 
24th  of  June  next.  And  the  said  Morgan  T.  David  engages  that 
he  has  not  incumbered  the  said  estate,  to  prevent  him  entering  into 
a  lease  on  the  above  terms  and  agreement ;  which  lease  is  to 
contain  the  usual  covenants,  and  as  entered  into  by  his  brother. 

**  The  said  Morgan  T.  David  to  be  allowed  Id.  per  ton  for  all 
minerals  brought  from  other  properties  through  the  pits  on  his 
land.  And  the  said  Morgan  T.  David  engages  to  sign  a  lease  upon 
the  said  terms,  as  soon  as  it  can  be  prepared." 

Shortly  after  the  execution  of  the  instrument,  the  lessors  of  the 
plaintiff  commenced  sinking  a  shaft.    No  rent  had  been  paid. 

For  the  defendant,  it  was  contended  that  this  instrument  was  a 
mere  agreement  to  execute  a  lease  in  futuro. 

For  the  plaintiff,  that  it  amounted  to  an  actual  present  demise ; 
and  the  lessors  of  the  plaintiff  put  in  a  letter  from  Morgan  T. 
David,  in  which  he  so  treated  it. 
[  *982  ]  The  learned  Judge  held  that  the  instrument  so  signed  "^was  only 
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an   agreement;    and  directed  a  nonsuit,  reserving  leave  to  the       Dosd. 

MOROAN 


plaintiff  to  move  to  enter  a  verdict. 

FOWXLL. 

Sir  T.  Wilde,  Serjt.,  in  Easter  Term  last,  moved  accordingly,      ^pni  17. 
referring  to  Bacon's  Abridgment  (i),  Poole  v.  Bentley  (2),  Pinero  v. 
Judson  (3),  BickneU  v.  Hood  (4),  Doe  v.  Benjamin  (5).    He  suggested 
that  the  facts  should  be  stated  in  a  special  case.    A  rule  nisi  being 
granted,  and  the  suggestion  not  being  adopted, 

Talfourd,  Serjt.  (with  whom  was  Bylea,  Serjt.),  now  showed 
cause  : 

The  question  is,  what  was  the  intention  of  the  parties,  as  declared 
by  the  written  instrument,  regard  being  had  to  the  nature  and 
condition  of  the  subject-matter:  Perring  v.  Brook  (6).  The 
insertion  of  a  clause  providing  for  the  execution  of  a  formal 
lease,  will  not  prevent  an  instrument  from  operating  as  an  actual 
demise,  where  it  is  contemplated  that  the  parties  shall  have 
immediate  possession.  But,  though  there  are  words  of  present 
demise,  yet,  if  on  the  face  of  the  instrument,  the  intent  of  the 
parties  appears  to  be  that  the  possession  shall  not  pass  until  a 
lease  has  been  executed,  it  will  operate  only  as  an  agreement: 
Morgan  d.  Dowding  v.  Bissell  (7).  *  *  Agreements  relating 
to  mining  property  have  never  been  held  to  operate  as  present 
demises.  The  point  arose  in  Jones  v.  Reynolds  (8).  *The  corre-  [  *983  ] 
spondence  in  that  case  ascertained  the  terms  of  the  holding  with 
much  greater  precision  than  the  instrument  now  before  the  Court, 
which  was  evidently  intended  as  the  basis  of  a  lease  by  which  the 
terms  of  the  tenancy  are  to  be  fixed.  It  is  to  be  a  demise,  not  of 
the  surface,  but  of  the  minerals  only,  or  a  grant  of  a  licence  to 
work  them. 

(TiNDAL,  Gh.  J. :  A  demise  of  the  minerals  before  they  are  dug  is 
a  demise  of  the  realty :  the  whole  coal,  iron-mine,  stone,  and  fire- 
clay are  expressly  mentioned  as  the  subject  of  the  demise.) 

There  is  no  stipulation  as  to  the  possession,  except  that  the  lessees 
bind  themselves  to  commence  sinking  a  pit  before  the  24th  of  June . 
no  rent  is  to  become  payable  until  a  year  after  the  pit  is  sunk 

(1)  Leases  and  Terms  for  Tears  (K).  (5)  9  Ad.  &  El.  644 ;  1  P.  &  D.  440. 

(2)  12  East,  168.  (6)  1  Moo.  &  Bob.  510. 

(3)  31  £.  £.  388  (6  Bing.  206  ;  3  (7)  3  Taunt.  65.  • 
Moo.  &  P.  497).  (8)  55  E.  E.  333  (1  Q.  B.  506). 

(4)  5  M.  &  W.  104. 
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Dob  d.        through  the  four-foot  coal,  which  may  never  happen  :  there  is  no 
r,  engagement  that  the  mines  should  be  effectually  worked :  and  no 

Powell       stipulation  as  to  the  place  where  or  the  mode  in  which  the  rubbish 
should  be  deposited  and  the  wharf  made. 

(Maule,  J. :  An  interest  in  incorporeal  hereditaments  is  to  pass. 

Erlb,  J. :  Which  can  only  be  by  deed  :  Bird  v.  Higgituon  (i).) 

The  lease  is  to  contain  the  usual  covenants.  In  the  mining  districts 
in  Staffordshire  and  Monmouthshire,  leases  containing  covenants 
of  the  most  special  description,  are  usual, — providing  for  rights  of 
entry  on  the  surface  of  the  land,  compensation  for  surface  damage, 
and  the  restoration  of  the  land  to  its  original  state  at  the  end  of 
the  term,  and  the  like.  The  royalty  does  not  appear  to  be  described 
with  sufficient  certainty  to  be  made  the  subject  of  a  distress.  Does 
the  expression  *^  for  clay  and  stone,  the  same  that  William  T.  David 
is  paid  for,"  mean  that  paid  for  at  the  present  moment,  or  daring 
the  last  year  of  the  term?  Every  circumstance  which  has  been 
held  to  show  a  contract  not  to  amount  to  a  present  demise,  is  to  be 
[  •984  ]  found  ♦here.  It  would  be  difficult,  in  any  case,  to  find  stronger 
reasons  for  holding  this  to  be  merely  an  agreement  for  a  future 
lease. 

Sir  T.  Wilde ^  Serjt  (with  whom  were  ChanneU,  Serjt.  and 
jB.  V.  Williams) : 

Any  instrument  which  gives  a  right  of  possession,  is  a  lease.  It 
is  not  material  that  the  terms  of  the  instrument  are  uncertain  with 
reference  to  particular  objects.  It  should  be  looked  at  with  refer- 
ence to  the  general  intent.  Whether  this  instrument  is  to  operate 
as  a  lease  or  as  an  agreement,  the  term  is  to  commence  from  the 
date  of  the  instrument.  It  is  to  be  a  term  of  seventy  years 
"  from  this  second  day  of  February."  The  precise  time  is  fixed 
for  the  lessees  to  commence  their  operations.  Power  is  given  to 
the  lessees  to  determine  the  whole  i^terestc  That  power,  it  is 
submitted,  might  be  exercised  before  the  more  formal  lease  was 
executed.  It  is  exercisable  at  any  time  during  the  term.  The 
intention  of  the  parties  is  to  be  looked  at  without  regard  to 
technical  expressions.  It  seems  to  be  inferred  that  the  parties 
did  not  know  what  the  custom  of  mining  was :  but  the  document 
leads  to  the  opposite  conclusion.  It  frequently  happens  that  a 
(1)  2  Ad.  &  El.  696 ;  4  Nev.  &  M.  505. 
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man  intending  to  create  an  under  lease,  executes  an  instrument       Doe  d. 

which  is  construed  to  enure  as  an  assignment  (i).     The  Courts  «. 

have  held,  "  let "  and  "  agree  to  let,'*  to  be  equivalent  terms.    If  a     ^^'^kI'I*- 

lease  were  now  granted  it  must  commence  at  the  same  time  as 

mentioned  in  this  instrument.     It  may  be  admitted  that  a  future 

lease  was  contemplated.    The  point  relied  on  by  the  defendant, — 

that  the  intention  of  the  parties  must  govern  the  construction  of 

the  instrument  *is  in  the  plaintiff's  favour.    Whether  the  lessees      [  *985  ] 

are  entitled  to  a  covenant  or  grant,  to  enable  them  to  do  acts 

necessary  for  the  proper  working  of  the  mines,  may  be  doubtful ; 

but,  in  this  case,  that  point  is  not  material ;  if  a  lease  were  now  to 

be  granted,  it  would  be  as  uncertain  as  the  agreement  already  in 

force,  if  extrinsic  circumstances  are  to  be  taken  into  consideration. 

The  lessor  came  backwards  and  forwards,  and  saw  what  the  lessees 

were  doing. 

The  words  ''  as  soon  as  it  can  be  prepared,"  point  to  no  specific 
time.  A  notice  not  to  use  the  property  until  a  lease  should  have 
been  granted,  would  have  been  null  and  void.  It  is  the  practice  to 
admit  the  statements  of  the  parties  as  to  the  sense  in  which  they 
executed  an  instrument.  If  this  instrument  is  so  construed  that 
an  interest  could  not  pass,  it  will  have  an  effect  totally  different 
from  the  intention  of  the  parties.  The  lessor  did  not  mean  to  grant 
a  licence  to  work  the  mines,  but  to  create  an  actual  demise. 

(Maulr,  J. :  ''  All  the  mines  belonging  to  him  thereunder," 
could  hardly  be  meant  to  refer  to  mines  already  open.) 

If  possible,  effect  is  to  be  given  to  all  the  words  which  are  used. 
It  is  said  that  whatever  words  are  sufficient  to  explain  the  intent  of 
the  parties — that  the  one  shall  divest  himself  of  the  possession, 
and  the  other  come  into  it  for  a  determinate  time  —  such  words, 
whether  they  run  in  the  form  of  a  licence,  covenant,  or  agreement, 
are  of  themselves  sufficient,  and  will,  in  construction  of  law,  amount 
to  a  lease  for  years,  as  effectually  as  if  the  most  proper  and  pertinent 
words  had  been  made  use  of  for  that  purpose  (2).     [He  referred  to 

(1)  A  lessee  who  subdemises  for  a  incorrect    abrid{2:ment    of    an     obiter 

term  commensurate  with  his  own,  has,  dictum    by    FiNCHDEN,    Ch.    J.,    as 

hy    an  ingenious    application  of  the  assigning  his  whole  term,  his  intention 

principle    of    the    Statute    of    Quia  really    being    to    create  a  derivative 

Emptores  to  chattel  interests,  or  by  interest  under  it.     Vide  6  Man.  &  By. 

an    assumption    that    the    principle  158. 

existed  at  common  law,  been   con-  (2)  Bac.  Abr.  title  Leases  (E). 
sidered,    upon    the    authority  of    an 
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DOBd. 

MOBOAV 

Powell. 


[986] 


[  •987  ] 


[988] 


Poole  V.  BeniUy  (i),  Doe  d.  Walker  v.  Oroovee  (a),  Do«  d.  PkUlip 
V.  Benjamin  (8),  Do«  d.  Pearson  v.  B£«»  (4),  Do«  d.  Jackson  v. 
^«A&umer  (6),  Barry  v.  Nugent  (6)  and  Morgan  v.  Biseell  (7).] 

Channelly  Serjt.  on  the  same  side,  [cited  e7one«  ▼.  ReynoUWl. 

(Eblb,  J. :  Might  there  not  be  an  agreement  for  a  lease,  and  in 
the  mean  time  a  tenancy  at  ^sufferance?  (8).) 

Sach  a  tenancy  arises  from  the  act  of  the  tenant  in  taking  possession. 
It  is  for  the  interest  of  the  lessor  and  of  the  lessee,  that  this 
instrument  should  be  construed  as  a  demise.  It  is  for  the  interest 
of  the  lessor  to  have  a  permanent  term.  *  *  By  holding  this  to 
be  an  agreement  only,  the  right  to  recover  the  rent  would  be 
postponed. 

(Maulb,  J. :  What  interest  do  you  contend  passed  ?) 

The  interest  or  right  to  commence  operations,  an  interest  of  great 
importance  to  the  parties.  There  is  another  ground  for  supporting 
this  as  a  lease.  In  Morgan  v.  Bissell,  Sir  J.  Mamsfieu),  Ch.  J. 
says,  ''  I  have  known  parties  long  hung  up  at  an  enquiry  before  a 


(1)  12  East,  168  b;  2  Camp.  286. 

(2)  15  East,  244. 

(3)  9  Ad.  &  £1.  644 ;  1  P.  &  D.  440. 

(4)  8  Bisg.  178 ;  1  Moo.  &Sc.  259. 

(5)  5  T.  E.  168. 

(6)  Ihid.  165,  n. 

(7)  3  Taunt  65. 

(8)  **  There  is  a  great  diversity 
between  a  tenant  at  will  and  a  tenant 
at  sufferance;  for  tenant  at  will  is 
always  by  right,  and  tenant  at  suffer- 
ance entereth  by  a  lawful  lease,  and 
holdeth  over  by  wrong.  A  tenant  at 
sufferance  is  he  that  at  the  first  came 
in  by  lawful  demise,  and  after  his 
estate  ended  continueth  in  possession, 
and  wrongfully  holdeth  over '' :  Co. 
Litt.  57  b.  But  a  rightful  tenant  at 
will  is  said  to  hold  by  the  permission 
and  sufferance  of  the  lessor,  and  may, 
in  a  certain  sense,  be  called  a  tenant  at 
sufferance. 

It  seems  questionable  whether  eject- 
ment can  be  maintained  by  a  tenant 
at  will,  inasmuch  as  by  the  demise, 
which,  as  between  the  parties  to  the 
consent-rule,  must  be  considered  as  a 
real  transaction,  the  will  would    be 


determined.  Defendants  in  ejectment 
are  allowed  to  set  up  title  in  a  stranger 
for  the  purpose  of  protecting  their 
possession;  and  ejectment  cannot  be 
maintained  on  the  demise  of  persons 
whose  title  is  shown  to  be  founded  in 
wrong, — as  tenants  at  sufPerance,  or 
as  disseisors,  abators,  intruders,  or 
other  deforciants.  But  in  the  absence 
of  proof  of  the  tortious  nature  of  the 
title  of  the  lessor,  the  bare  fact  of 
possession  in  the  lessor  (or  in  the  leasee, 
if  he  be  a  real  person,  and  as  such 
capable  of  being  shown  to  have  been 
in  possession)  for  however  short  a 
period,  wiU  be  sufficient  to  support  an 
ejectment,  and  would  indeed  have 
been  sufficient  to  support  a  writ  of 
right  Vide  10  Edw.  IV.,  (or  rather 
49  Hen.  YI.,  the  case  having  occurred 
during  the  short  period  of  the  recap- 
tion, as  it  was  called,  of  regal  power 
by  Henry  the  Sixth)  fo.  18,  pi.  22; 
Bro.  Abr.  tit.  Pleadings,  pi.  99;  AlUu 
V.  Bivtngton,  2  Saund.  Ill,  and  note  to 
that  case  in  6th  ed.  of  Wms.  Saund. ; 
2  Man.  &  By.  112  (a). 
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Master  in  Chancery,  what  are  the  usual  covenants?  *'  (i).     So  here,  Dob  d. 
it  would  be  attended  with  great  inconvenience  to  the  parties  if  the  r. 

right  should  be  suspended  until  all  the  questions  which  might  be  Lowell. 
raised  upon  the  instrument,  were  finally  settled. 

TiNDAL,  Gh.  J. : 

The  question  in  this  case  is,  whether  the  instrument  produced  in 
evidence  on  the  part  of  the  plaintiff,  operated  as  a  lease,  or  was 
merely  an  agreement  for  a  lease  to  be  executed  ;  and  upon  the  best 
consideration  I  can  give,  the  latter  appears  to  me  to  be  the  proper 
legal  construction,  and  to  be  that  contemplated  by  the  parties. 
From  the  case  of  Doe  d.  Jackson  v.  Ashbumer  (2)  downwards,  it  has 
been  held,  that  the  intention  of  the  parties,  as  appearing  upon 
the  face  of  the  instrument,  in  connexion  with  the  surrounding 
circumstances,  must  govern  its  construction;  but  further  or  wider 
than  that  I  am  not  prepared  to  say  that  we  have  any  right  to  go. 
Now,  in  order  to  ascertain  the  intention,  it  is  important  to  consider 
whether  possession  was  given  by  the  instrument,  and  whether  it 
contains  words  of  present  demise. 

The  words  are:  ''Morgan  T.  David  hereby  agrees,  for  himself, 
&c.  to  let  and  grant  a  lease  to  Messrs.  George  B.  Morgan,  Edward 
M.  Williams,  and  Thomas  Wayne,  the  coal,  iron-mine,  and 
fire-clay,"  &c.  It  *may  be  conceded  that  the  words  '*  I  agree  [  *989  ] 
to  let "  do  not  make  the  instrument  an  agreement  only,  provided 
the  rest  of  the  words  show  an  intention  to  create  an  actual  demise: 
but  they  throw  a  doubt  upon  the  intention,  and  when  we  find  them 
coupled  with  the  words  "  and  grant  a  lease,"  they  rather  seem  to 
indicate  that  an  intention  to  execute  a  future  lease  predominated, 
and  at  least  leave  the  matter  in  doubt  and  uncertainty.  Towards 
the  end  of  the  instrument,  the  parties  come  back  again  to  the  use 
of  words  of  agreement.  The  tenants  say — "We  hereby  bind 
oqjrselves  to  commence  sinking  a  pit  before  the  24th  of  June  next : 
and  the  said  Morgan  T.  David  engages  that  he  has  not  incumbered 
the  said  estate,  to  prevent  him  entering  into  a  lease  on  the  above 
terms  and  agreement."  Now,  it  is  very  important,  before  a  party 
proceeds  to  invest  property  in  a  mine,  to  see  that  the  proposed 
lessor  has  the  power  to  grant  the  lease,  that  he  has  not  incumbered 
the  estate,  or  so  dealt  with  it  as  to  render  the  lessee  liable  to  be 
disturbed  by  one  having  title  paramount.  Again,  the  lease  is  to 
contain  "  the  usual  covenants,"  and  such  as  are  "  entered  into  by 
(1)  3  Taunt.  73.  (2)  6  T.  B.  163. 
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DoEd.  the  lessor's  brother."  Some  preliminary  proceedings  were  there- 
9.  fore  contemplated ;  a  consultation  with  some  attorney  would  be 

Powell,  necessary  to  enable  the  parties  to  know  what  were  the  usual 
covenants,  and  some  inquiry  as  to  what  were  the  covenants  entered 
into  by  the  lessor's  brother.  This  tends  to  show  the  predominant 
intention  of  the  parties  to  have  been  that  a  future  lease  should  be 
executed.  The  clause  at  the  end — ''And  the  said  Morgan  T.  David 
engages  to  sign  a  lease  upon  the  said  terms  as  soon  as  it  can  be 
prepared  ?  "  shows  plainly  that  the  execution  of  a  more  formal 
lease  at  some  future  period  was  contemplated.      According  to 

[  *990  ]  Poole  V.  Bentley  (i),  to  constitute  a  lease,  it  is  necessary  *that  it 
should  appear  that  the  parties  contemplated  the  creation  of  a 
present  interest  (2)  in  the  subject-matter.  Here,  there  was  no 
previous  possession,  and  no  possession  is  stipulated  for.  It  is  quite 
uncertain  when  the  actual  occupation  was  to  begin,  but  it  seems  to 
have  been  considered  that  sufficient  opportunity  was  left  for 
preparing  a  formal  lease,  there  being  no  immediate  possession, 
or  any  agreement  for  immediate  possession :  the  second  test 
suggested  in  many  of  the  cases,  therefore  fails.  Another  point 
is  that  which  arose  in  Morgan  v.  BisseU,  where  it  is  said  that 
strong  circumstances  of  inconvenience  appearing  on  the  instrument, 
if  it  should  be  construed  as  a  lease,  indicate  the  intention  of  the 
parties  that  it  should  operate  as  an  agreement  only.  Are  there 
here  circumstances  of  inconvenience  attending  the  construction  of 
this  instrument  as  a  present  demise  ?  When  is  the  rent  to  com- 
mence ?  It  is  left  quite  in  ambiguo.  No  part  of  the  surface  is  here 
demised,  and  no  way  of  getting  at  the  coal  is  alleged  to  have 
been  demised.  A  grant  of  an  easement  in  alieno  solo,  being  an 
incorporeal  hereditament,  can  only  be  by  deed :  Birdv.  Higginsan  (3). 
Without  an  instrument  under  seal,  the  tenants  would  not  be  entitled 
to  exercise  rights  absolutely  necessary  for  the  enjoyment  of  the 
subject-matter  of  the  demise  (4). 

(1)  2  Camp.  286;  12  East,  168.  but  oyer  Blackacre,  demises  Whiteacre 

(2)  l.e,yeLpTeBentinteres»e termini, —  to  B.  by  parol:  B.  has  a  way  OTer 
in  other  woids  a  presently  vested  right  Blackacre,  as  incident  to  the  d^nise, 
to  enter  and  take  possession,  either  or,  as  it  is  called,  as  a  way  of  necee- 
immediately  or  at  a  future  period,  as  sity.  So,  by  a  sale  of  growing  timber, 
the  habetidum  may  be.  a  right  of  ingress  and  egress  over  the 

(3)  2  Ad.  &  El.  696 ;  4  Nev.  &  M.  505.  land,  passes.    The  vendee  of  fish  in  a 

(4)  But  things  lying  in  grant  may  pond,  cannot  cut  down  the  banks  of 
pass  as  incident  to  that  which  lies  in  the  pond, — not  because  be  has  no  deed, 
livery.  A.  seised  of  Whiteacre  and  but  because  the  fish  may  be  taken  in 
Bladkacre,  with  no  access  to  Whiteacre  nets :  Fitz.  Abr.  tit.  Barre,  pi.  237. 
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COLTMAK,  J. :  Dob  d. 

Morgan 
The  qaestion  which  we  have  to  determine  in  the  present  case  is,  r, 

whether  it  was  the  intention  of  the  parties  that  the  interest  in  a  r  991 1 
term  of  seventy  years  in  the  minerals  should  pass,  by  the  instrument 
signed  on  the  19th  of  February,  or  whether  its  object  was  not 
merely  to  settle  certain  terms  which  should  form  the  bases  of  a 
future  lease.  In  determining  questions  of  this  nature  great 
difficulties  often  arise ;  and  great  difficulty  exists  in  the  present 
case,  where  we  find  nothing  in  express  terms  to  determine  what 
was  the  predominant  intention  of  the  parties.  If  there  had  been 
any  proviso  for  immediate  possession,  I  should  have  thought  it 
would  have  gone  far  to -determine  the  case.  If  I  could  see  an 
intention  to  give  possession  immediately,  I  should  say  that  this 
circumstance  added  to  the  other  matters,  would  induce  me  to  hold 
the  instrument  to  be  a  lease.  But  the  only  stipulation  bearing  on 
the  possession  is,  that  the  lessors  of  the  plaintiff  shall  commence 
sinking  a  pit  at  some  indefinite  period  before  the  14th  of  June. 
Another  test  has  been  suggested — the  convenience  of  the  parties : 
and  my  brother  Channell  contends  that  it  was  for  the  interest  of 
both  parties,  and  particularly  for  the  interest  of  the  landlord  that 
the  instrument  should  enure  as  a  lease.  I  cannot  think  that  it 
would  be  for  the  interest  of  the  landlord  to  allow  possession  to  be 
taken  under  such  an  instrument.  The  rent  is  not  to  commence 
until  the  expiration  of  a  year  from  the  sinking  of  the  pit  through 
the  four-foot  coal.  When  that  is  to  be  done,  is  altogether  unde- 
fined :  there  is  nothing  to  compel  the  lessees  to  cut  through  the 
four-foot  coal,  and  it  might  be  to  the  interest  of  the  grantees  never 
to  do  so ;  and  so  no  rent  would  become  payable  at  all.  It  is  often 
worth  while  to  take  a  lease  in  order  to  keep  coal  out  of  the  market. 
It  is  difficult  to  conceive  how  any  person  who  contemplated  an 
engagement  for  seventy  years,  could  enter  into  so  blind  a  bargain. 

Maule,  J. :  [  992  ] 

I  also  think  that  the  rule  should  be  discharged.  The  question 
is,  whether  the  instrument  given  in  evidence  amounts  to  a  present 
demise,  or  is  to  be  carried  into  effect  by  a  writing  under  seal  (1) ; 
and  that  question,  as  was  properly  admitted  by  my  brother 
(1)  Under  the  7  &  8  Vict.  c.  76,  all  by  law,  to  be  in  writing.  Leases  of 
leases  of  land  in  writing  were  to  be  by  things  lying  in  livery  for  less  than 
deed.  That  statute  was  repealed  by  three  years,  were  not  required  by  law 
the  8  &  9  Vict.  c.  106,  which  requires  to  be  in  writing,  and  leases  of  things 
a  deed  only  where  a  lease  is  required      lying  in  grant  could  only  be  by  deed. 
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DoEd.       Channell,  is  to  be  determined  by  the  intention  of  the  parties. 
OROAK      Looting  at  the  terms  of  the  instrument,  and  the  nature  of  the 

Powell,  property,  we  have  to  say  whether  it  was  intended  by  these  parties 
that  an  interest  in  land  should  pass  by  that  instrument.  Whatever 
doubt  may  exist  in  other  cases,  I  think  we  have  here  abundani 
materials  to  remove  all  doubt.  It  is  admitted  that  the  intention  of 
the  parties  could  not  be  completely  carried  into  effect  without  an 
instrument  under  seal.  The  easement  of  depositing  rubbish  on  the 
surface  in  sinking  the  pit,  and  of  breaking  into  the  soil,  and  of 
making  a  wharf,  which  forms  a  very  material  part  of  the  contract, 
could  not  pass  by  this  unsealed  instrument,  inasmuch  as  it  is  a 
thing  that  lies  in  grant.  My  brother  Channell  says,  that  although 
such  easements  would  not  pass  because  they  lie  in  grant,  the  parties 
may  have  not  considered  what  lie  in  grant  and  what  did  not.  I 
think  it  very  likely  that  none  of  these  parties  knew  what  does  or 
does  not  lie  in  livery.  But  I  think  also  that  the  parties  supposed 
that  their  object  could  not  have  been  effected  without  a  regular 
lease.  They  would  therefore  come  to  the  same  conclusion,  as  the 
most  skilful  conveyancer  would  have  done. 

It  has  been  contended  by  my  brother  WUde,  that  the  subsequent 
conduct  of  the  parties  may  be  looked  at  to  ascertain  their  intention 

[  *993  ]  at  the  time  of  contracting  ;  for  *which  he  cites  a  dictum  of  my  Lobd 
Ghibf  Justice  in  Doe  d.  Pierson  v.  Ries  (i).  The  question  there 
was,  whether  the  instrument  had  reference  to  the  demise  of  a  house 
which  was  out  of  repair,  and  which  it  was  necessary  that  the  tenant 
should  take  possession  of,  for  the  purpose  of  doing  the  repairs,  for 
some  time  before  such  possession  could  be  beneficial.  That  ease 
turned  upon  the  state  of  the  property  at  the  time,  and  it  proves 
nothing  as  to  the  admissibility  of  collateral  acts  of  the  parties  for 
the  purpose  of  ascertaining  what  had  been  their  intention  at  the 
time  of  contracting.  Here,  if  the  parties  had  at  any  time  afterwards 
said  what  estate  they  took  under  this  instrument,  their  statements 
would  have  been  evidence  against  themselves.  The  instrument 
contains  a  provision  for  beginning  to  work  before  the  24th  day  of 
June,  1888.  The  rent  is  not  to  commence  before  twelve  months 
after  a  pit  is  sunk  through  the  four-foot  coal.  The  lease  would 
point  out  when  the  lessees  were  to  get  through  the  four- foot  coal, 
and  thereby  fix  the  period  for  the  commencement  of  the  rent.  I 
entertain  not  the  smallest  doubt  that  the  instrument  was  intended 
as  an  agreement  for  a  future  lease. 

(1)  8  Bing.  178 ;  1  Moo.  &  Sc  259. 


POWBLL. 
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Erlb,  J. :  Dofl  d. 

Morgan 
I  also  am  of  opinion  that  this  instrument  is  an  agreement  only,      ^^J^ji, 

and  does  not  amount  to   a  lease.     It  is  to  be  construed  with 

reference  to  the  apparent  intention  of  the  parties  and  the  nature 

and  to  the  state  of  the  subject-matter.     Mineral  property  requires 

a  most  definite  statement  of  the  rights  of  the  parties.    If  this 

instrument  was  to  operate  as  a  lease,  all  parties  would  be  material 

sufferers.     The  lessees  are  not  bound  to  work  through  the  four-foot 

coal ;  and  therefore  no  certain  rent  is  reserved  :  on  the  other  hand, 

the  lessees  would  have  no  means  of  access.     In  mining  property 

it  is  *necessary  to  have  power  to   deposit   rubbish.     Under  this       [  •»«*  ] 

instrument  the  lessees  would  have  no  right  to  that  easement.     It 

appears  by  no  means  clear  that  if  a  lease  had  been  tendered  to  the 

lessor  for  execution  in  the  form  contained  in  this  instrument  he 

would  have  been  bound  to  execute  it.     And  on  the  other  hand,  if 

there  were  no  title  in  the  lessor,  the  lessees  would  not,  I  think,  be 

bound  to  accept  a  lease. 

_  Ride  discharged. 

GRINNELL   v.   WELLS  (1).  isu. 

(7  Man.  &  G.  1033—1044 ;  S.  0.  2  Dowl.  &  L.  610 ;  8  Scott,  N.  R.  741 ;  14  L.  J.        ^^^'  ^^' 

C.P.  19;  8Jur.  1101.)  |.  1^38  ^ 

An  action  for  seduction  cannot  be  maintained  without  loss  of  service. 

Case,  for  the  seduction  of  the  plaintiff's  daughter. 

The  declaration  stated  that  before  and  at  the  time  of  committing 
the  grievances,  and  from  thence  until  the  time  of  the  pregnancy 
and  sickness  and  of  the  plaintiff's  expending  the  moneys  and 
incurring  the  debts,  thereinafter  mentioned,  Alice  Grinnell,  the 
daughter  of  the  plaintiff,  was  a  poor  person  who  maintained  herself 
by  her  labour  and  personal  services,  and,  except  by  her  labour  and 
personal  services,  was  not  of  sufficient  ability  to  maintain  herself, 
and  was,  during  all  that  time,  unmarried,  and  an  infant  under  the 
age  of  twenty-one  years,  to  wit,  of  the  age  of  fourteen  years,  and  at 
and  during  and  after  the  time  of  her  pregnancy  and  sickness,  as 
thereinafter  mentioned,  and  of  the  plaintiff's  expending  the  moneys, 
and  incurring  the  debts,  thereinafter  mentioned,  the  said  Alice  was 
such  poor  person,  infant,  and  unmarried,  and  was  not  of  sufficient 
ability  to  maintain  herself :  yet  the  defendant,  well  knowing  the 

(Foil.  Eager  v.  Qrimwood  (1847)  1  615,  36  L.  J.  0.  P.  306.  WhUhoume 
Ex.  61,  63;  16  L.  J.  Ex.  236,  and  see  v.  WilliamB  [1901]  2  K.  B.  722,  70 
Evam  V.  Walton  (1867)  L.  R.  2  C.  P.      L.  J.  K  B.  933.— C.  A. 
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Grinnbll  premises,  but  contriving  to  injure  the  plaintiff,  and  to  compel  him 
WsLLs.  to  maintain  the  said  Alice,  on  the  27th  of  May,  1841,  and  on  divers 
other  days,  &c.,  debauched  and  carnally  knew  the  said  Alice, 
whereby  she  became  pregnant  and  sick  with  child,  and  so  continued 
for  a  long  time,  to  wit,  for  the  space  of  nine  months  then  next 
following,  at  the  expiration  whereof,  to  wit,  &c.  the  said  Alice  was 
delivered  of  the  child  with  which  she  was  so  pregnant  as  aforesaid  ; 
by  means  of  which  premises  the  said  Alice,  for  a  long  time,  to  wit, 
&c.  became  and  was  unable  to  work  or  to  maintain  herself,  which 
she  might,  and  otherwise  would,  have  done ;  and  the  plaintiff,  so 
[  •lOSi  ]  being  her  father,  and  being  of  sufficient  ability  to  maintain  *the 
said  Alice,  was,  by  means  of  the  premises,  during  all  that  time, 
forced  and  obliged  to,  and  necessarily  did,  maintain  the  said  Alice 
at  his  own  charges  ;  and  also  by  means  of  the  premises,  the  plaintiff 
was  obliged  to,  and  did  necessarily,  pay,  lay  out,  and  expend  divers 
moneys,  and  incur  divers  debts,  in  the  whole  amounting  to  50^.,  in 
and  about  maintaining,  nursing,  taking  care  of,  and  curing  the  said 
Alice,  and  in  and  about  her  delivery,  during  the  time  she  was  so 
unable  to  maintain  herself  as  aforesaid.  Wherefore  the  plaintiff 
saith  that  he  is  injured  and  hath  damage  to  the  value  of  500^.,  &c. 

Plea,  Not  guilty  ;  whereupon  issue  was  joined. 

The  cause  was  first  tried  before  Erskine,  J.,  at  the  Spring  Assize 
at  Gloucester  in  1848,  when  a  verdict  was  found  for  the  plaintiff, 
damages  800Z.  In  the  following  Term  a  rule  nisi  was  obtained  for 
a  new  trial  on  the  ground  of  excessive  damages,  the  declaration 
only  pointing  to  expenses  actually  incurred  by  the  plaintiff  in  his 
daughter's  maintenance  and  cure,  and  upon  affidavits  impugning 
the  character  of  the  principal  witness;  and  also  to  arrest  the 
judgment.  In  Trinity  Term  the  rule  was  made  absolute  for  a  new 
trial  on  payment  of  costs,  the  defendant  agreeing  that  any  damages 
to  be  assessed  on  the  second  trial,  might  be  estimated  agreeably  to 
the  principles  applicable  to  ordinary  actions  for  seduction.  At  the 
second  trial,  which  took  place  before  Williams,  J.,  at  the  Gloucester 
Summer  Assizes,  1848,  the  jury  again  found  a  verdict  for  the 
plaintiff,  damages  200Z. 

Talfourd^  Serjt.  (with  whom  was  Oreaves),  in  Michaelmas  Term 
1848,  moved  in  arrest  of  judgment : 

The  declaration  discloses  no  legal  ground  of  action.  This  is  not 
an  action  brought  in  the  ordinary  form  for  seduction ;  but  for  an 
act  of  incontinence  committed  by  third  persons,  from  which  act 
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damage  is  alleged  to  have  ^arisen  to  the  plaintiff.     In  Satterthwaite    Grimnblii 

V.  Dewhurst  (i),  the  Court,  upon  a  motion  to  arrest  the  judgment,      wblls. 

held  that  the  action  would  not  lie  unless  it  were  laid  with  SLper  quod     [  *ios5  ] 

servitium  amisit.    The  relation  of  master  and  servant  has  always 

been  held  a  necessary  ingredient  in  such  an  action.    Formerly, 

parties  declared  in  trespass,  perqttod  servitium  amisit;  and  a  count 

for  debauching  the  plaintiff's  daughter  might  be  joined  with  a  count 

for  breaking  and  entering  the  plaintiff's  house :   Woodward  v. 

Walton  (2).     Now,  however,  it  is,  perhaps  more  properly,  considered 

as  an  action  upon  the  case ;  but  it  is  agreed  that  the  mere  relation 

of  parent  and  child  without  some  service,  does  not  give  the  father  a 

remedy  against  the  seducer  of  his  daughter:  Russell  y.  Corne  {s), 

Postlethwaite  v.  Parkes{4^,  Bennett  v.  AUcott{b)^  Dean  v.  Peelifi). 

In  two  recent  cases  in  the  Exchequer,  attempts  appear  to  have  been 

made  to  relax  that  principle:    Harris  v.  Butler  {7)^  Bhymire  v. 

Haley  (s).    In  the  latter  case  Parke,  B.  referred  to  Maunder  v. 

Venn  (9)  as  an  authority  that  there  must  be  proof  of  service,  actual 

or  constructive.     Hall  v.  Hollander  (lo)  was  an  action  of  trespass  for 

driving  a  carriage  against  the  plaintiff's  son  and  servant,  whereby 

the  plaintiff  was  deprived  of  his  services,  and  was  put  to  expense 

about  his  cure  :  it  was  held  that  the  loss  of  service  was  the  gist  of 

the  action,  and  that  the  child  (who  was  only  two  years  and  a  half 

old)  being  incapable  of  performing  any  service,  the  action  was  not 

maintainable.    The  common  law  imputes  no  obligation  on  a  parent 

to  support  ♦his  child :  Mortimore  v.  Wright  (li).     The  48  Eliz.  c.  2,      [  'lOSe  ] 

8.  7,  provides  **  that  the  father  and  grandfather,  and  the  mother 

and  grandmother,  and  the  children,  of  every  poor,  old,  blind,  lame 

and  impotent  person,  or  other  poor  person  not  able  to  work,  being 

of  a  sufficient  ability,  shall,  at  their  own  charges,  relieve   and 

maintain  every  such  poor  person,  in  that  manner  and  according  to 

that  rate  as  by  the  justices  of  peace  of  &c.  shall  be  assessed,  upon 

pain  that  every  one  of  them  shall  forfeit  208.  for  every  month 

which  they  fail  therein"  (12).    But  all  the  circumstances  which 

constitute  the  breach  of  duty,  must  appear  upon  the  record  :  Oray 

(1)  4    Doug.  315,  shortly  reported  (7)  46  E.  E.  695  (2  M.  &  W.  539). 
per  nomen  Saterthvmite  y.   Duerst,   7          (8)  55  E.  E.  501  (6  M.  &  W.  55). 
B.  E.  654,  «.  (5  East,  47,  «.)•                        W  31  E.  E.  734  (Moo.  &  Mai.  323). 

(2)  2  Scott,  N.  E.  476.  (10)  28  E.  E.  437  (4  B.  &  0.  660;  7 

(3)  2  Ld.  Eay.  1031 ;  6  Mod.  127.  Dowl.  &  Ey.  133). 

(4)  3  Burr.  1878.  (11)  55  E.  E.  704  (6  M.  &  W.  482). 

(5)  2  T.  E.  166.    See  31  E.  E.  667,  n,  (12)  And  see  4  &  5  Will.  17.  c.  76, 

(6)  7  E.  E.  653  (5  East,  45).  s.  56. 
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Grinwkll     v.  JeffeHe8(i),  Barkam  v.  Dennis  {2),  Robert  Mary's  case  (3).     Rex 
Wjells.       v.  Cornish  (4),  and  Davis  v.  Black  (5),  were  also  referred  to. 
A  rule  nisi  having  been  granted, 

Sir  T.  Wilde,  Serjt.  (with  whom  were  ChanneUy   Serjt.  and 
Oodson),  in  Easter  Term  last,  showed  cause  : 

Since  the  new  rules,  the  plea  of  Not  guilty  in  this  action  only 
puts  in  issue  the  fact  of  the  debauching:  the  other  averments  in  the 
declaration  not  traversed,  must  be  considered  as  admitted  in  the 
sense  in  which  they  will  maintain  the  action  :  Spieres  v.  Parker  (e). 
The  father,  if  of  ability,  is,  by  the  statute  48  Eliz.  c.  2,  s.  7,  bound 
to  maintain  his  poor  child.  It  would  seem  to  mark  a  very  defective 
state  of  society,  that  a  legislative  provision  should  be  required  for 
the  purpose  of  enforcing  an  obligation  so  sacred  :  but  the  statute  of 
Elizabeth  is  not  directed  so  much  to  the  relation  of  parent  and 
[  •10S7  ]  child,  as  to  relieve  third  persons  from  the  obligation  of  providing  *for 
a  party  whose  relations  were  of  ability  to  support  him.  The  parent 
might  leave  the  burthen  of  supporting  his  child  to  the  parish,  if 
he  knew  that  the  child  must  be  provided  for,  with  or  without  any 
exertion  on  his  part.  If  a  moral  obligation  is  capable  of  being 
enforced  by  legal  means,  the  party  is  not  bound  to  wait  until  he 
is  actually  coerced:  Blyth  v.  Smith {7).  It  is  not  necessary  that 
costs  should  have  been  actually  incurred  in  order  to  have  a  remedy 
over.  If  any  doubt  exists  as  to  the  necessity  of  showing  actual 
coercion,  the  Court  may  be  relieved  from  considering  that  point  in 
the  present  case,  because  upon  this  record,  supposing  it  to  be 
necessary,  it  must  be  presumed  that  an  order  of  maintenance  was 
made  by  the  justices.  If  the  words  **  forced  and  obliged  to  pay" 
will  give  a  cause  of  action,  what  is  the  meaning  of  the  words  used 
here? 

(TiNDAL,  Ch.   J. :  There  is  here  a  distinct  allegation,  it  is  not 
matter  coming  in  merely  by  a  per  qiwd.) 

That  allegation  is  therefore  traversable.  It  is  not  like  an  allega- 
tion of  special  damage  in  trespass.  The  party  is  forced  and  obliged 
when  under  moral  obligation  and  legal  liability.    In  an  action  for 

(1)  Cro.  Eliz.  55.  (6)  1  E.  E.  165  (1  T.  E.  141).    And 

(2)  Cro.  Eliz.  769.  see  Hobstm  y.  Middldon,  6  B.  &  C.  295 ; 

(3)  9  Co.  Eep.  113  a.  9  Dowl.  &  Ey.  249;  and  1  C.  B.  787. 

(4)  36  E.  E.  639  (2  B.  &  Ad.  498).  (7)  63  E,  E.  331  (6  Scott,  N.  B.  36U ; 

(5)  1  a.  &  D.  432.  5  Man.  &  G.  405). 
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running  down  a  ship  or  a  carriage,  the  declaration  alleges  that  the     Grinnbll 

plaintiff,  by  reason  of  the  premises,  was  forced  and  obliged  to  lay      wells. 

out  money  in  repairs.     It  cannot  be  doubted  that  the  plaintiff 

might  have  been  compelled  to  support  this  daughter.     The  record 

discloses  every  fact  necessary  to  entitle  the  justices  to  make  an 

order.    In  Hall  v.  Hollander  (i),  power  in  the  father  to  command 

the  services  of  the  child,  and  capacity  in  the  child  to  perform  the 

services  when  required,  were  held  to  be  sufficient.    Looking  at 

this  case  as  arising  not  on  demurrer,  but  after  verdict,  the  plaintiff 

is  in  the  same  position  as  if  an  allegation  of  the  order  had  been 

expressly  traversed,  and  the  issue  *upon  that  traverse  had  been      [  *1038  ] 

found  for  the  plaintiff.     What  must  the  plaintiff  have  proved  upon 

the  traverse  of  that  allegation  ?     The  Court  must  intend  all  that 

the  plaintiff  would  have  been  obliged  to  prove  upon  the  traverse 

of  the  allegation.    If  the  Court  would  have  said,  you  must  go  on 

to  prove  the  order  upon  the  trial  of  an  issue  upon  the  traverse,  it 

must  be  now  taken  that  such  an  order  existed.     The  defendant 

must  be  taken  to  admit  every  fact  which  he  does  not  traverse,  in 

the  same  sense  in  which  it  must  have  been  proved  if  traversed. 

(TiNDAL,  Ch.  J. :  You  say  that  if  the  statement  in  Hall  v. 
Hollander,  had  been  as  in  the  present  declaration,  the  plaintiff 
might  have  recovered.) 

Yes ;  in  that  case  Bayley,  J.  says,  "  In  this  case  it  was  proved  that 
the  plaintiff  did  not  necessarily  incur  any  expense.  If  he  had  done 
so,  I  am  not  prepared  to  say  that  he  could  not  have  recovered  upon 
a  declaration,  describing  as  the  cause  of  action,  the  obligation  of 
the  father  to  incur  that  expense."  In  Hall  v.  Hollander  there  are 
two  or  three  things  to  be  observed.  The  case  was  put  on  the  ground 
of  service,  and  no  acts  of  service  were  proved.  Secondly,  the  child 
was  placed  in  an  hospital,  and  no  expense  was  necessarily  incurred 
by  the  father.  Holroyd,  J.  points  out  some  difficulties.  Satter- 
thwaite  v.  Dewhurst  is  a  loose  report,  in  which  the  cases  cited  have 
no  connection  with  the  subject.  Russell  v.  Come  although  con- 
tended to  be  in  point,  only  shows  that  an  action  will  not  lie  simply 
for  seduction.  In  the  case  of  Satterthwaite  v.  Dewhurst  there  is,  in 
the  judgment  of  the  Court,  an  absence  of  all  reference  to  the  point 
now  in  dispute.  The  main  question  was,  whether  case  would  lie. 
It  is  there  said  that  the  action  is  brought  for  incontinence.  That 
is  not  so. 

(1)  28  E.  E.  437  (4  B.  &  C.  660 ;  7  Dowl.  &  By.  133). 
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Griknbll         (Goltman,  J. :  Lord  Mansfield  must  mean  that  an  action  will 
Wblls.       ^^^  '^^  unless  there  be  damnum  et  injuria.) 

He  could  not  mean  to  say  that  actual  pecuniary  loss  would  not 
[  •1039  ]      give  a  right  *of  action.     Every  word  of  the  judgment  must  apply 
to  a  case  of  loss  actually  incurred,  if  it  is  applicable  at  all  to  the 
present  case :  Spieres  v.  Parker  (i),  Dcdby  v.  Hirst  (2). 

Channell,  Serjt.,  on  the  same  side  : 

The  justices  may  make  an  order  upon  the  parent  for  relief.  If 
this  plaintiff  had  been  summoned,  he  could  have  made  no  defence. 
In  Rippon  v.  Norton  (3)  it  was  contended  that  the  plaintiff  had  a 
cause  of  action  for  the  expense  of  curing  his  son  who  had  been 
beaten ;  and  it  was  held  to  be  no  cause  of  action,  because  it  was 
that  which  he  was  not  compellable  to  pay.  This  case  stands  clear 
of  the  statutes  relating  to  illegitimate  children.  If  the  facts  alleged 
in  the  declaration  are  such  as  to  bring  the  plaintiff  within  the 
statutes,  it  is  the  same  thing  as  if  an  order  of  justices  were  made 
and  not  executed.  There  is  nothing  here  to  exclude  evidence  of 
such  an  order.  It  must  be  admitted  that  Satterthwaite  v.  Dewhurst 
as  reported  in  4  Doug.,  which  report  was  not  published  till  1831, 
creates  some  difficulty. 

(CoLTMAN,  J. :  Your  argument  would  apply  as  well  to  the  case  of 
a  daughter  of  the  age  of  forty-five,  as  to  one  of  fifteen.) 

It  is  clear,  that  the  plaintiff  was  bound  to  maintain  his  daughter : 
Hunt  V.  Wotton  (4).  In  an  action  on  the  case  for  a  nuisance,  in 
stopping  up  a  way,  it  is  not  necessary  to  show  that  actual  damage 
has  been  sustained. 

Talfourd,  Serjt.,  in  support  of  the  rule : 

This  declaration  discloses  no  cause  of  action.  If  the  action  can 
be  sustained  on  the  ground  suggested,  it  is  surprising  that  it  ebould 
be  now  brought  for  the  first  time.  Tbe  plaintiff  assumes  that  the 
act  charged^is  wrongful  as  against  liim.  That,  however,  ia  a  fallaeT, 
I  •1040  J  considering  the  *numerous  caeea  in  which  it  would  have  bem 
available.  It  is  an  act  punishable  in  the  Eeclesiasticul  Coorea. 
It  is  an  immoral  act,  but  not  an  act  wrongful  in  the  sense  nee 
to  found  an  action  at  law  for  the  can  sequences.     In  all  of  /  ^ 

(1)  1  E.  E.  165  (1  T.  E.  141). 

(2)  21  E.  E.  577  (1  Brod.  &  B.  224). 
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the  ground  of  the  action  has  been  considered  to  be  the  violation  of    Gbiknell 

the  relation  of  n^ister  and  servant:   Poatlethwaite  v.  Parkeaii)^      Wbllm, 

Dean  v.  Peel  (2),  Speight  v.  Oliviera  (a),  Harris  v.  Butts  (4),  Blaymire 

V.  Haley  (6).    In  Hunt  v.  Wotton  there  was  an  actual  trespass.    The 

Court  of  Exchequer  have  in  the  most  emphatic  manner  decided 

this  point  in  Mortimore  v.  Wright  (6).    With  regard  to  the  statute  of 

Elizabeth,  it  is  not  consistent  with  the  declaration  that  an  order 

of  justices  should  have  been  made.    The  allegation  is,  that  the 

plaintiff  was,  by  reason  of  the  premises — that  is,  by  means  of  the 

pregnancy  and  sickness,  and  not  by  means  of  an  order  of  justices — 

forced  and  obliged  to  maintain  his  daughter.    This  declaration  is 

defective ;  first,  because  it  shows  no  relation  of  master  and  servant ; 

secondly,  because  supposing  the  relation  to  exist,  there  is  no  legal 

damage,  inasmuch  as  the  act  complained  of  must  be  taken  to  be  the 

voluntary  act  of  the  servant. 

Cur,  adv.  wit. 

TiNDAL,  Gh.  J.,  now  delivered  the  judgment  of  the  Goubt  : 

The  question  in  this  case  arises  upon  a  motion  in  arrest  of 
judgment,  and  is  this — whether  a  father  can  maintain  an  action 
upon  the  case  for  the  seduction  of  his  daughter,  where  he  is  unable 
to  allege  in  the  declaration,  the  loss  of  her  service  by  reason  of 
the  defendant's  wrongful  act. 

The  declaration  in  this  case  contains  no  allegation  of  the  loss  of 
the  service  of  the  daughter,  but  instead  *thereof,  alleges  that  the  [  *i04i  ] 
daughter  was  a  poor  person,  maintaining  herself  by  her  labour  and 
personal  services,  and  not  of  sufficient  ability  to  maintain  herself 
otherwise ;  and,  after  stating  that  the  defendant  debauched  her, 
and  that  she  was  delivered  of  a  child,  and  her  thereby  becoming 
unable  to  work  or  maintain  herself,  alleges,  as  the  gravamen  of  the 
plaintiff,  that  he,  being  her  father,  and  being  of  sufficient  ability  to 
maintain  his  said  daughter,  was,  by  means  of  the  premises,  forced 
and  obliged  to,  and  necessarily  did,  maintain  his  said  daughter, 
at  his  own  charges,  and  did  necessarily  pay  large  divers  money, 
and  incur  divers  debts  in  and  about  the  maintaining  and  nursing  &c. 
of  his  said  daughter,  during  the  time  she  was  unable  to  maintain  her- 
self. And  the  question  arises — whether  the  want  of  the  allegation 
of  the  loss  of  service,  is  supplied  by  the  substitution  of  the  before- 
recited  allegation. 

(1)  3  Burr.  1878.  (4)  46  E.  E.  696  (2  M.  &  W.  639). 

(2)  7  B.  R.  663  (6  East,  45).  (5)  65  R.  R.  601  (6  M.  &  W.  66). 

(3)  20  B.  B.  728  (2  Stark.  N.  P.  493).  (6)  66  li.  R.  704  (6  M.  &  W.  482). 
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Gbinkkll  The  foundation  of  the  action  by  a  father  to  recover  damages 
Wells.  against  the  wrongdoer  for  the  seduction  of  his  daughter,  has  been 
uniformly  placed,  from  the  earliest  time  hitherto,  not  upon  the 
seduction  itself,  which  is  the  wrongful  act  of  the  defendant,  but 
upon  the  loss  of  service  of  the  daughter,  in  which  service  he  is 
supposed  to  have  a  legal  right  or  interest.  Such  is  the  language 
of  Lord  Holt  in  RusseU  v.  Come,  and  such  the  opinion  of  the  Court 
in  the  earlier  case  of  Gray  v.  Jefferies,  with  reference  to  an  action 
by  a  father  for  a  personal  injury  to  a  child,  which  stands  precisely 
on  the  same  footing.  See  also  Randle  v.  Deane  (i).  It  has,  there- 
fore, always  been  held  that  the  loss  of  service  must  be  alleged  in 
the  declaration,  and  that  loss  of  service  must  be  proved  at  the  trial, 
or  the  plaintiff  must  fail :  see  Bennett  v.  Alcott.  It  is  the  invasion 
of  the  legal  right  of  the  master  to  the  services  of  his  servant,  that 
gives  him  the  right  of  action  for  beating  his  servant ;  and  it  is 
[  *1042  ]  the  ^invasion  of  the  same  legal  right,  and  no  other,  which  gives  the 
father  the  right  of  action  against  the  seducer  of  his  daughter.  This 
distinction  is  most  clearly  and  pointedly  put  by  the  Court  in  Robert 
Mary's  case,  where  it  is  said,  "  If  my  servant  be  beaten,  the  master 
shall  not  have  an  action  for  this  beating,  unless  the  battery  is  so  great 
that  by  reason  thereof  he  loses  the  service  of  his  servant ;  but  the 
servant  himself  for  every  small  battery  shall  have  an  action  :  and 
the  reason  of  the  difference  is,  that  the  master  has  not  any  damage 
by  the  personal  beating  of  his  servant,  but  by  reason  of  a  per  quod^ 
viz.  per  qtiod  servitium  amisit ;  so  that  the  original  act  is  not  the 
cause  of  his  action,  but  the  consequent  upon  it,  viz.  the  loss  of  the 
service,  is  the  cause  of  his  action." 

No  precedent  in  an  action  for  seduction  has  been  brought  before 
us  (except  those  in  Harris  v.  Butler  and  Blaymire  v.  Haley,  in 
both  of  which  cases  the  declarations  were  held  bad),  in  which  there 
has  not  been  an  allegation  of  the  loss  of  service  to  the  father :  and 
the  struggle  has  always  been  at  the  trial,  to  give  some  proof  either 
of  actual  service  or  of  the  implied  relation  of  master  and  servant. 
And  in  the  case  of  Dean  v.  Peel,  where  the  loss  of  service  was 
alleged  in  the  declaration,  but  where  the  proof  at  the  trial  was  only 
this,  that  the  daughter  was  in  the  service  of  another  person  at  the 
time  of  the  seduction  without  any  intention  of  returning  to  her 
father's  house ;  but  that,  upon  her  seduction,  she  came  home  and 
was  maintained  by  her  father  during  her  illness,  the  action  was 
notwithstanding  held  not  to  be  maintainable.    Now,  that  case  is, 

(1)  2  Lutw.  1497. 
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in  evidence,  precisely  what  the  present  case  is  in  pleading  upon     Grinnbll 
the  record ;    and  therefore  it  affords  a  direct  authority  for  the      wellb. 
position,  that,  where  there  is  the  absence  of  any  allegation  of  the 
loss  of  service  to  the  father,  although  there  may  be  an  allegation 
of  his  being  compelled  to  pay  the  expenses  arising  from  the  wrongful 
act,  the  *action  is  nevertheless  not  maintainable.    Upon  the  ground      [  •1043  ] 
of  action,  therefore,  set  forth  upon  this  record,  we  do  not  feel  our- 
selves warranted  in  giving  judgment  for  the  plaintiff;  as  we  think 
the  declaration  discloses  no  legal  wrong  to  the  plaintiff,  no  invasion 
or  violation  of  his  legal  rights. 

Many  observations  suggest  themselves  against  the  soundness  of 
the  argument  upon  which  the  plaintiff  relies. 

In  the  first  place,  if  the  liability  to  support  the  daughter  under 
the  statute  of  Elizabeth,  would  form  a  ground  of  action  per  se, 
independently  of  any  service,  it  would  seem  scarcely  credible,  as 
that  statute  was  passed  long  before  any  of  the  cases  above  referred 
to,  that  the  difficulty  of  proof  of  service,  either  actual  or  implied, 
which  has  occurred  in  so  many  cases,  should  not  have  been  avoided 
and  answered  by  framing  the  declaration,  like  the  present,  upon  the 
legal  liability  of  the  father  to  maintain  his  daughter  under  the  statute. 

In  the  next  place,  if  this  ground  of  action  is  available  in  the  case 
of  seduction  of  a  daughter,  it  is  equally  so  in  the  case  of  every 
beating  of  a  son,  whether  his  service  be  lost  or  not :  and,  upon  this 
supposition,  the  beating  of  a  son,  at  whatever  advanced  age,  and 
although  altogether  emancipated  from  his  father's  family,  would 
form  a  ground  of  action  at  the  suit  of  the  father,  if  called  upon, 
under  the  statute,  to  maintain  his  son. 

And,  still  further,  this  anomaly  would  follow,  that,  as  the  father 
is  only  liable,  under  the  statute,  to  maintain  his  daughter  where 
he  is  of  sufficient  ability  so  to  do,  and  as  the  damages  recoverable 
by  the  father,  when  he  brings  the  action,  are,  confessedly,  not 
limited  to  the  actual  expenditure  of  his  money,  but  may  be  given 
according  to  the  circumstances  of  aggravation  in  the  particular 
case,  the  right  of  action  to  recover  compensation  would  be  confined 
to  persons  of  ability  to  maintain  the  ^daughter,  and  would  be  [  *io44  ] 
denied  to  the  poorer  orders  of  the  community — a  result  that  would 
be  most  unreasonable  (i). 

(1)  It  may  be  observed,  howeyer,  makes    his    tea,  but    leayes  without 

that    the    quasi    fiction    of   servitium  redress  the  poor  man,  whose  child,  as 

amUit  affords  protection  to  the  rich  here,  is  sent,  unprotected,  to  earn  her 

man,     whose    daughter    occasionally  bread  amongst  strangers. 
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[213. 


Obimnkll 
Wblul 


We  therefore  think,  for  the  reasons  above  given,  the  cause  of 
action  as  stated  on  this  record,  is  insufficient,  and  that  the  rule  for 
arresting  the  judgment  must  be  made  absolute. 

Rule  absobUe. 


1844. 
Mays, 

[147] 


JAMES  CLAEK  v.  HENEY  ALEXANDER  (1). 

(8  Scott,  N.  B.  147—165;  S.  C.  13  L.  J.  C.  P.  133;  8  Jur.  496.) 

In  order  to  take  the  case  out  of  the  Statute  of  Limitations,  the  plaintiff 
produced  in  evidence  annual  statements  of  account  which  had  been 
transmitted  to  him  from  the  defendant's  house  at  Calcutta  from  the  year 
1816  to  the  year  1832,  both  inclusiye.  These  accounts  were  made  up  to  the 
30th  of  April  in  each  year,  and  bore  the  signature  of  the  firm,  •*  A.  &  Co.," 
at  the  foot  thereof.  The  credit  side  of  the  last  account,  which  was  dated 
within  six  years  of  the  commencement  of  the  action,  contained  three  items 
— ^the  first,  dated  May  1,  1831,  "By  balance  of  last  account," — ^the  second, 
of  the  same  date,  gave  credit  for  the  omission  of  a  sum  in  the  account  of  a 
former  year — ^the  third,  dated  April  30,  1832,  was  "  Balance  of  interest 
account."  The  debit  side  consisted  of  various  items  of  payments  made  by 
A.  &  C.  between  the  2nd  of  May,  1831,  and  the  2nd  of  April,  1832 ;  after 
which  followed  two  items  dated  April  30,  1832,  and  the  balance  was  ih&i 
brought  down,  for  which  the  action  was  brought. 

The  signature  of  *'  A.  &  Co."  at  the  foot  of  the  account  was  not  proved  to 
be  the  handwriting  of  the  defendant,  nor  that  of  any  member  of  the  firm : 
Held,  that  this  was  not  a  sufficient  signature  by  the  party  chargeable  to 
bring  the  case  within  the  exception  of  the  9  Geo.  lY.  c.  14,  s.  1. 

Quare,  whether  it  would  have  sufficed  to  charge  the  defendant  if  it  had 
been  proved  to  have  been  the  signature  of  a  partner  : 

Held  also,  that  the  account  did  not  disclose  any  payment  within  the 
meaning  of  the  Act 

Held  also,  that  the  account,  being  insufficient  to  form  a  ground  of  action 
as  an  acknowledgment  in  writing  signed  by  the  party  chargeable,  was 
equally  insufficient  as  an  account  stated  between  the  parties. 

This  was  an  action  of  assompsit.  The  writ  of  summons  issued 
on  the  26th  of  April,  1888.  The  declaration  alleged  that  the 
defendant  was  indebted  to  the  plaintiff  in  80,0002.  for  money  lent, 
and  in  80,0002.  for  money  had  and  received,  and  in  10,0002.  for 
interest,  and  in  80,0002.  for  money  found  due  upon  an  account 
stated. 

The  defendant  pleaded :  filrst,  non  assumpsit. 


(1)  Cited  in  8wi/t  v.  Winterhotham 
(1873)  L.  B.  8  a  B.  244,  249;  42  L.  J. 
a  B.  Ill  (fif.  a  8ub.  nom.  Swift  v. 
Jewsbury  (1874)  L.  B.  9  Q.  B.  301 ;  43 
L.  J.  Q.  B.  66)  as  an  authority  upon 
8.  6  of  Lord  Tenterden*s  Act.    As  to 


sufficiency  of  signature  by  an  agent 
for  the  purposes  of  the  first  section, 
upon  which  this  case  was  decided,  see 
now  the  Mercantile  Law  Amendment 
Act,  1866  (19  &  20  Vict.  o.  97),  s.  13. 
-J.  G.  P. 
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Secondly,  payment  before  action   brought  of   10,0002.   in  fall       Clark 
satisfaction   and   discharge  of  all   the  damages   by  the  plaintiff  Alexander. 
sustained  on  occasion  of  the  non-performance  of  the  promises  in 
the  declaration  mentioned,  and  that  the  plaintiff  then  accepted  and 
received  the  said  sum  in  fall  satisfaction  and  discharge  of  sach 
damages. 

Thirdly,  a  set-off  of  10,0002.  for  money  lent,  money  paid,  interest,        [  1^3  ] 
and  money  due  on  an  account  stated. 

Fourthly,  that  the  said  several  causes  of  action  in  the  declaration 
mentioned  did  not  nor  did  either  of  them  accrue  to  the  plaintiff  at 
any  time  within  six  years  next  before  the  commencement  of  this 
suit,  in  manner  and  form  as  the  plaintiff  had  above  thereof 
complained  against  him.    Verification. 

Fifthly,  that  the  defendant  theretofore,  to  wit,  prior  to  the  month 
of  May,  1816,  carried  on  business  as  a  partner  in  a  certain  co-part- 
nership under  the  firm  and  style  of  Alexander  &  Co.,  and  that  the 
said  debt  in  the  declaration  mentioned  was  due  and  owing  from  the 
said  firm  of  Alexander  &  Go.  to  the  plaintiff ;  that  theretofore,  to 
wit,  on  the  Ist  of  May,  1816,  he  the  defendant  retired  from  the 
said  co-partnership,  and  one  A.  J.  Macan  then  became  a  partner  in 
the  said  firm,  and  the  said  business  was  continued  to  be  carried  on 
under  the  firm  and  style  aforesaid,  whereof  the  plaintiff  then  had 
notice ;  that  thereupon  afterwards,  in  consideration  that  the  said 
A.  J.  Macan  would,  with  the  assent  and  knowledge  of  the  plaintiff, 
and  as  one  of  the  said  firm,  become  liable  to  and  responsible  for 
the  said  debt  so  due  and  owing  as  aforesaid  to  the  plaintiff,  he  the 
plaintiff  agreed  with  the  said  firm  and  the  defendant  to  discharge 
and  did  discharge  the  defendant  from  all  liability  in  respect  thereof ; 
and  that  the  said  A.  J.  Macan  did  become  as  aforesaid  liable  to  and 
responsible  for  the  said  debt  so  due  and  owing  as  aforesaid,  whereby 
the  defendant  became  and  was  discharged  as  aforesaid.  Verification. 
Sixthly,  a  similar  plea  to  the  fifth,  alleging  the  defendant's 
retirement  from  the  co-partnership  on  the  1st  of  November,  1818, 
and  that  James  Young  and  Thomas  Bracken  then  became  members 
thereof,  and  responsible  for  the  debt. 

Seventhly,  a  similar  plea  alleging  that  the  defendant  retired 
from  the  co-partnership  on  the  1st  of  May,  1820,  *and  that  J.  C.  C.       [  'i*^  ] 
Sutherland  and  6.  Ballard  then  became  members  thereof. 

Eighthly,  a  similar  plea  alleging  that  the  defendant  retired  from 
the  co-partnership  on  the  1st  of  May,  1822,  and  that  one  Nathaniel 
Alexander  then  became  a  member  thereof. 
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Clabk  The  plaintiff  joined  issue  on  the  first  plea,  and  traversed  the 

Alkxaitdeb.  others,  replying  to  the  fifth,  sixth,  seventh,  and  eighth  respec- 
tively, that  he  the  plaintiff  did  not  agree  with  the  said  supposed 
firm  and  the  defendant  to  discharge  nor  did  he  discharge  the 
defendant  from  liability  in  respect  of  the  said  debt,  in  manner  and 
form  &c. 

The  particulars  of  the  plaintiff's  demand  commenced  with  a 
balance  of  88,240  sicca  rupees,  appearing  to  have  been  due  to  the 
plaintiff  on  the  SOth  of  April,  1881,  and  concluded  with  a  balance 
alleged  to  be  due  on  the  80th  of  April,  1882,  of  88,547  sicca  rupees, 
14  annas. 

The  cause  was  tried  before  Goltman,  J.,  at  the  adjourned  sittings 
in  London  after  Trinity  Term  last.  It  appeared  that  the  plaintiff, 
prior  to  the  year  1816,  was  resident  in  India,  and  had  an  account 
with  the  Bank  of  Alexander  &  Go.  at  Calcutta.  After  his  return  to 
this  country  he  received  annual  accounts  bearing  what  purported 
to  be  the  signature  of  the  firm,  the  first  being  dated  the  SOth  of 
April,  1816,  showing  a  balance  due  to  him  of  98,125  sicca  rupees, 
and  the  last  being  dated  the  80th  of  April,  1882,  and  exhibiting  a 
balance  in  the  plaintiff's  favour  of  88,547  sicca  rupees,  14  annas, 
for  the  recovery  of  which  the  present  action  was  brought. 

This  last  account  had  on  the  credit  side  three  items  only :  the 
first,  dated  the  1st  of  May,  1881,  was,  ''  By  balance  of  last  account, 
88,246  sicca  rupees " ;  the  second,  of  the  same  date,  gave  the 
plaintiff  credit  for  the  omission  of  a  sum  in  the  account  of  a  former 
year ;  and  the  third,  dated  the  80th  of  April,  1882,  was  "  Balance 
of  interest  account,  calculated  at  8  per  cent."  The  debit  side  of 
the  account  showed  various  payments  made  by  Alexander  &  Co. 
[  *150  ]  *for  the  plaintiff  between  the  2nd  of  May,  1881,  and  the  2nd  of 
April,  1882,  both  inclusive ;  and  subsequently  to  this  latter  date 
were  two  items  only,  both  dated  the  80th  of  April,  1882,  the  one 
"  Postage  and  petty  charges,  2  sicca  rupees,"  the  other  "  Commis- 
sion on  the  disbursement  of  a  certain  sum,  60  sicca  rupees."  The 
balance  was  then  brought  down,  and  the  account  was  signed  at 
the  foot  thereof :  "  Calcutta,  80th  April,  1882,  errors  excepted, 
Alexander  &  Co." 

It  was  admitted  that  the  defendant  was  a  partner  in  the  firm  of 
Alexander  &  Co.  in  the  year  1816  ;  and  there  was  no  legal  evidence 
of  the  partnership  having  been  dissolved,  or  of  any  notice  to  the 
plaintiff  of  the  defendant's  retirement  from  the  firm. 

There  was  no  evidence  to  show  whose  handwriting  was   the 


VOL.  Lxvi.]     184i.    C.  p.    8  SCOTT,  N.  R.  150—169.  847 

signature  "  Alexander  &  Co. ;  '*  all  that  appeared  was,  that  it  was       Clabk 
the  same  handwriting  as  the  signature  to  similar  annual  accounts  Alexander. 
that  had  heen  rendered  by  the  firm  to  another  of  their  customers, 
who  was  called  as  a  witness. 

On  the  part  of  the  plaintiff  it  was  submitted,  that,  the  defendant 
having  been  shown  to  have  been  a  partner  in  the  house  of  Alexander 
&  Co.  in  the  year  1816,  the  legal  presumption  would  be  that  he 
still  remained  a  partner,  until  proof  given  to  the  contrary;  and 
therefore  that  the  plaintiff  had  a  right  to  assume  that  he  was  a 
partner  when  the  last  account  was  rendered,  in  1882 ;  and  that  the 
case  was  not  within  the  Statute  of  Limitations. 

For  the  defendant  it  was  insisted,  that  the  plaintiff's  claim  was 
barred  by  the  statute ;  that  the  account  rendered  in  April,  1882, 
was  not  sufficient  to  take  the  case  out  of  the  statute ;  and  that  there 
was  no  item  or  admission  therein  to  satisfy  the  9  Geo.  lY.  c.  14. 

The  learned  Judge,  being  of  opinion  that  the  plaintiff's  claim 
was  barred  by  the  statute,  directed  the  jury  to  find  for  the  defen- 
dant upon  the  fourth  issue,  and  as  to  the  other  issues  they  were 
discharged  by  consent. 

ChanneU,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  niai       [  161  ] 
to  set  aside  this  verdict,  and  for  a  new  trial,  relying  principally  on 
the  case  of  Ashby  v.  James  (i). 

Wilde  and  Bompas,  Serjts.  {R.  V.  Richards  and  J.  Pitt  Taylor 
were  with  them),  in  Hilary  Term  last,  showed  cause : 
There  was  no  evidence  to  show  that  the  signature  to  the  account 
of  the  80th  of  April,  1882,  upon  which  it  is  sought  to  charge  the 
defendant,  was  the  signature  of  the  defendant ;  nor  that  it  was  the 
signature  of  any  member  of  the  firm.  It  may  have  been  the  hand- 
writing of  some  one  of  the  persons  who  at  various  times  joined  the 
concern ;  or  it  may  have  been  that  of  a  clerk  or  agent,  and  the 
signature  of  an  agent  is  clearly  not  sufficient  to  bring  a  case  within 
the  exception  of  the  1st  section  of  the  statute  9  Geo.  lY.  c.  14 : 
Hyde  v.  Johnson  (2).  The  ruling  of  the  learned  Judge  in  this  case 
was  correct  on  principle  as  well  as  upon  authority.     *    ♦    ♦ 

Channel!^  Serjt.  {Hoggins  was  with  him),  in  support  of  the  rule :       [  169  ] 
There  being  no  proof  that  the  present  defendant  ever  ceased  to  be 

(1)  63  E.  E.  676  (11  M.  &  W.  542).  (2)42  E.  E.    737    (3  Scott,   289; 

2  Bing.  N.  0.  776  . 


848  1844.     C.  P.    8  SCOTT,  N.  E.  169—162.  -b.r. 

Clark       a  partner  in  the  house  of  Alexander  &  Co.,  the  presumpidon  of  law 

Alxzandbb.   is  ^^^^  h®  continued  to  be  a  partner  at  the  time  the  last  account 

was  rendered.    With  respect  to  the  signature,  it  was  not  disputed 

at  the  trial  that  it  was  the  handwriting  of  a  member  of  the  firm. 

[They  cited  Ashby  v.  James  (i).] 

Cur,  adv.  vtdt. 

[  ifii  ]       TiNDAL,  Gh.  J.,  now  delivered  the  judgment  of  the  Coubt  : 

This  was  an  action  of  indebitatus  assumpsit  for  money  lent,  money 
paid,  money  had  and  received,  and  upon  an  account  stated;  to 
which  the  defendant  pleaded,  amongst  other  pleas,  non  asmmpsit, 
and  the  Statute  of  Limitations:  and,  upon  the  trial  before  my 
brother  Coltman,  at  Guildhall,  at  the  adjourned  sittings  of  the  last 
Trinity  Term,  a  verdict  was  found  for  the  defendant  on  the  issue 
joined  upon  the  plea  of  the  Statute  of  Limitations,  upon  the  ground 
that  the  action  was  barred  by  the  statute;  and  the  case  is  now 
brought  before  us  upon  a  motion  to  set  aside  that  verdict,  and  for 
a  new  trial. 

The  writ  of  summons  upon  which  the  action  was  brought  was 
sued  out  on  the  26th  of  April,  1888,  and  consequently  the  action  is 
barred  by  the  statute,  unless  the  cause  of  action  or  some  part  of 
it  arose  since  the  20th  of  April,  1882,  or  unless  the  case  falls  within 
some  of  the  exceptions  in  the  statute. 

The  plaintiff  had  been  a  constituent  or  customer  of  the  house  of 
Alexander  &  Co.,  bankers,  at  Calcutta,  for  many  years,  of  which 
house  the  defendant,  as  it  was  admitted  at  the  trial,  was  a  partner 
in  the  year  1816 ;  and,  as  there  was  no  evidence  of  such  partnership 
having  been  dissolved,  or  of  any  notice  to  the  plaintiff  of  the  retire- 
ment of  the  defendant  from  the  firm,  the  defendant  must  be 
considered  as  subject  to  all  the  legal  consequences  of  being  a  partner 
at  the  time  of  the  commencement  of  this  action. 
[  162  ]  The  plaintiff,  in  support  of  his  case,  produced  in  evidence  annual 

statements,  from  the  year  1816  to  the  year  1882,  both  inclusive. 
These  accounts  were  rendered  to  him  by  the  Bank  in  each  succes- 
sive year :  they  were  made  up  to  the  SOth  of  April  in  each  year, 
on  which  day  the  balance  was  struck ;  and  they  bore  the  signature 
''Alexander  &  Co.,"  being  the  firm  of  the  house  at  Calcutta,  at  the 
foot  of  each  such  account. 

The  last  of  these  annual  accounts,  upon  which  the  question 
mainly  turned  whether  the  case  was  taken  out  of  the  Statute  of 

(1)  S3  B.  B.  676  (11  M.  &  W.  542). 
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liimitations,  was  signed  at  the  foot  thereof — "  Galcatta,  80th  April,  Clabk 
1882,  errors  excepted.  Albxandbb  &  Co."  The  credit  side  alsxandeb. 
contained  three  items  only;  of  which  the  first,  under  date  of 
May  lst»  1881,  was,  ''By  balance  of  last  account,  88,246  sicca 
rupees  " — the  second  item,  under  the  same  date,  gave  credit  for  the 
omission  of  a  sum  in  the  account  of  a  former  year — and  the  third 
item,  under  date  of  the  SOth  of  April,  1882,  was,  ''Balance  of 
interest  account,  calculated  at  8  per  cent."  The  debit  side  of  the 
account  consisted  of  various  items  of  payments  made  by  the  bankers 
between  the  2nd  of  May,  1881,  and  the  2nd  of  April,  1882,  both 
inclusive,  after  which  there  followed  two,  and  only  two,  items,  under 
the  date  of  80th  April,  1882 ;  the  one  being  "  Postage  and  petty 
charges,  2  sicca  rupees,"  and  the  other  being  "  Commission  on  the 
disbursement  of  a  certain  sum,  60  sicca  rupees :  "  and  the  balance 
of  the  two  sides  of  the  account  is  then  brought  down,  viz.  88,547 
sicca  rupees,  14  emnas,  for  which  the  present  action  is  brought. 

On  the  part  of  the  plaintiff  it  is  contended  that  his  case  is  out  of 
the  statute,  and  that  he  is  entitled  to  recover  the  balance  claimed, 
on  three  distinct  considerations  :  first,  that  the  account  rendered  on 
the  80th  of  April,  1882,  is  "  an  acknowledgment  in  writing  signed 
by  the  party  chargeable  thereby,"  within  the  meaning  of  the  statute 
9  Geo.  IV.  c.  14,  s.  1 ;  secondly,  that  there  is  evidence  of  payment 
of  part  of  the  principal  and  interest  admitted  to  be  *due  within  six  [  *^^^  1 
years  next  before  the  commencement  of  the  suit;  thirdly,  that 
there  is  evidence  of  an  account  stated  between  the  parties  within 
the  six  years,  which  is  contended  to  be  a  new  transaction,  and  to 
give  a  new  right  of  suit  upon  an  account  stated,  quite  independent 
and  distinct  from  the  original  debt,  and  which  never  was  within  the 
statute  at  all. 

As  to  the  first  point  contended  for  on  the  part  of  the  plaintiff,  we 
think  the  assumption  he  makes  is  not  supported  by  the  evidence  in 
the  cause.  The  signature  of  Alexander  &  Co.  at  the  foot  of  the 
account  of  the  80th  of  April,  1832,  is  not  proved  to  be  the  hand- 
writing of  the  defendant,  nor  the  handwriting  of  any  of  the  partners 
in  the  firm.  All  that  is  proved  amounts  to  this,  that  the  signature 
is  in  the  same  handwriting  as  the  signature  which  had  been  found 
at  the  foot  of  similar  annual  accounts  received  by  the  witness, 
another  customer  of  the  Bank.  It  is  left  completely  in  uncertainty 
whether  it  was  the  handwriting  of  a  clerk  in  the  house,  or  of  a 
partner:  and,  although  such  signature,  whether  by  a  clerk  or  a 
partner,  might  be  fully  sufficient  to  bind  the  firm  in  any  ordinary 
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Clark  case  between  them  and  a  customer,  not  arising  under  this  statute, 
Albxamdbb.  yet  the  signature  of  the  clerk  would  not  be  sufficient,  as  was  decided 
by  this  Court  in  Hyde  v.  Johnson  (i),  to  bring  the  case  within  the 
exception  of  the  1st  section  of  the  statute.  Even  if  the  signature 
had  been  proved  to  be  that  of  one  of  the  partners,  it  would  have 
raised  the  question  whether  a  written  acknowledgment  made  and 
signed  by  one  of  several  partners  stands  upon  a  different  footing 
from  a  written  acknowledgment  made  and  signed  by  one  of  several 
joint-contractors,  which  is  provided  for  by  the  Act — a  question  upon 
which  we  offer  no  opinion  whatever,  as  it  is  not  before  us. 

The  plaintiff  contends,  in  the  second  place,  that  there  was  proof 
L  *164  ]  at  the  trial  of  payment  of  part  of  the  principal  *and  interest  within 
six  years  next  preceding  the  suit,  and  that  the  case  is  thereby 
expressly  excepted  from  the  statute.  But  to  this  it  appears  to  us 
there  are  two  answers.  There  was  no  proof  of  actual  payment,  by 
any  eye-witness  of  the  fact,  or  by  the  production  of  any  documents 
which  of  themselves  imported  payment.  The  only  evidence  offered 
is,  the  account  above  referred  to.  This  would  at  most  amount  to 
an  admission  of  payment.  But  it  has  been  decided  that  no  admis- 
sion of  payment  by  the  party  is  sufficient  to  take  the  case  out  of 
the  statute,  unless  it  be  in  writing  and  signed  by  the  party  charge- 
able :  Bayley  v.  Ashton  (2) ;  Jones  v.  Ryder  (8).  The  case,  therefore, 
is  only  brought  back  again  to  the  force  and  effect  of  the  account 
itself,  upon  which  we  have  already  given  our  opinion.  But  there 
is  a  second  answer  to  this  argument,  namely,  that  the  account  itself 
does  not  contain  any  admission  of  a  payment  of  part  of  the  principal 
within  six  years.  The  earlier  items  in  the  account  of  1832  may, 
indeed,  be  considered  as  importing  payments,  properly  so  called : 
but  the  only  two  items  within  the  last  six  years  are  items  not 
importing  payments,  but  charges  against  the  customer.  No  one 
can  contend  that  a  charge  for  postage  or  petty  expenses,  or  a  charge 
for  commission,  is  a  payment  within  the  meaning  of  the  Act. 

The  third  ground  relied  upon  by  the  plaintiff  is,  that  the  cause 
of  action  was  an  account  stated  between  the  parties,  and  a  balance 
struck  in  favour  of  the  plaintiff,  within  six  years  next  before  the 
commencement  of  the  suit,  and  that  this  was  altogether  a  new  cause 
of  action,  independent  of  and  without  any  relation  to  the  original 
demands  on  either  side  of  the  account,  and  was  not  in  any  manner 
affected  by  the  statute. 

(1)  42  E.  R.  737  (3  Soott,  289 ;  2  (2)  12  Ad.  &  El.  423 ;  4  P.  &D.  2CM. 

Bing.  N.  C.  776).  (3)  51  E.  R.  452  (4  M.  &  W.  32). 
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What  may  be  the  efiEect  with  reference  to  the  statute  9  Geo.  IV.  Clabk 
c.  14,  if  two  persons,  having  cross-demands  against  each  other  ALisxiUNDBB. 
barred  by  the  Statute  of  Limitations,  should  agree  upon  the  several 
items  on  each  side,  state  the  account,  and  ascertain  and  strike  a 
balance  in  favour  of  one  of  them,  it  *is  unnecessary  to  determine ;  [  *166  ] 
for,  there  is  no  such  evidence  in  this  case.  All  that  is  shown  upon 
this  view  of  the  case,  is,  the  same  account  which  has  been  so  often 
referred  to :  and,  if  that  account  is  not  sufficient,  directly  and 
per  se,  to  form  a  ground  of  action,  as  an  acknowledgment  in  writing 
signed  by  the  party  chargeable,  to  allow  it  to  have  the  indirect 
effect,  without  any  additional  evidence,  of  an  account  stated  between 
the  parties,  would  be  an  evasion  of  the  direct  enactment  of  the 
statute.  In  the  case  of  Ashby  v.  Jafnes  (i),  upon  which  the  plaintiff 
relies  as  his  principal  authority,  one  part  of  the  demand  only  was 
barred  by  the  statute,  and  distinct  evidence  was  given  of  the  several 
facts  necessary  to  constitute  the  settlement  of  mutual  accounts,  and 
the  striking  of  the  balance  between  the  parties ;  though,  after  all, 
that  case  may  perhaps  be  better  supported  on  the  ground  suggested 
by  Alderson,  B.,  '*  that  the  going  through  the  account  with  items 
on  both  sides,  and  striking  a  balance,  converts  the  set-off  into 
payments."  And,  again,  "  The  striking  of  the  balance  between  the 
parties  is  evidence  of  an  agreement  that  the  items  of  the  defendant's 
account  shall  be  set  off  against  the  earlier  items  of  the  plaintiff's, 
leaving  the  case  unaffected  either  by  the  Statute  of  Limitations  or 
the  set-off."  But,  in  the  present  case,  the  document  when  produced 
shows  that  the  whole  of  the  plaintiff's  demand  accrued  more  than 
six  years  before  the  commencement  of  the  suit ;  and  there  is  no 
extrinsic  evidence  whatever  of  an  actual  settlement  of  account.  We 
therefore  think  the  third  ground  of  argument  on  the  part  of  the 
plaintiff  cannot  be  maintained. 

It  is  scarcely  necessary  to  say,  that,  if  the  plaintiff  is  barred  from 
recovering  the  principal,  he  must  be  equally  barred  from  recovering 
the  interest,  which  is  an  accessory  only,  and  must  follow  the  nature 
of  the  principal.  We  therefore  are  of  opinion  that  the  rule  for 
setting  aside  the  verdict  must  be  discharged. 

Ride  discharged. 

(1)  63  B.  B.  676  (11  M.  &  W.  542). 
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CASES  AT  NISI  PRIUS. 


1841.  BBUNE  V.  THOMPSON. 

JDee,  16. 
-1_  (Car.  &  M.  34-43.) 

I^nio  "*  ''^    ajseumpsit   for  toUfi,   a  computus  of  a  prepoaitua   or  reeTO   of   33 

Hen.  YI.,  which  was  brought  troia  the  muniment  room  of  the  lord  of  the 
I  3^  J  manor,  but  which  was  not  signed,  and  of  which  no  evidence  of  the  hand- 

writing could  be  given,  but  in  which  the  receiver  purported  to  charge 
himself  with  the  receipt  of  money,  was  offered  in  evidence :  Held,  to  be 
receivable. 

The  plaintiff  claimed  tolls  throughout  the  port  of  Padstow :  Held,  that  a 
record  of  K.  B.,  of  7  Bic.  II.  of  a  cause  removed  by  certiorari  from  the 
Maritime  Court  of  Aldestowe,  was  receivable  in  evidence  for  the  plaintiff, 
although  that  cause  was  an  action  of  trespass  for  taking  a  ship,  and  the 
present  plaintiff  and  defendant  did  not  claim  under  either  of  the  parties  to 
it ;  and  evidence  was  allowed  to  be  given  by  the  witness  who  produced  it, 
that  he  had  ascertained  tram  records  that  Aldestowe  and  Padstow  are 
different  names  for  the  same  place. 

But  the  opposite  counsel  will  not  be  allowed  to  ask  him  whether  he  had 
not  found  other  records  besides  those  given  in  evidence,  which  related  to 
the  right  of  the  prior  of  B.,  from  whom  the  plaintiff  traced  his  title,  as  that 
would  be  giving  parol  evidence  of  the  contents  of  those  records. 

Assumpsit  for  the  tolls  of  goods  passing  through  a  certain  manor 
of  the  plaintiff,  and  wharfage  in  the  manor,  and  for  tolls  due  to 
the  plaintiff  as  owner  of  the  port  of  Padstow,  with  a  count  for  tolls 
generally. 

Plea:  as  to  lOL,  being  the  tolls  due  for  passage  and  wharfage, 
and  on  the  last  count  for  tolls  generally,  a  plea  of  payment  of  101. 
into  Court,  and,  as  to  residue,  non  assumpsit. 

Replication :  as  to  the  lOZ.,  accepting  that  sum,  with  a  similiter 
to  the  no?i  assumpsit. 
[  36  ]  The  real  question  in  the  case  was,  whether  the  plaintiff,  who  was 

the  lord  of  the  manor  of  Padstow,  in  the  county  of  Cornwall,  was 
entitled  to  tolls  on  all  goods  shipped  from  the  port  of  Padstow,  or 
imported  into  that  port ;  or  whether  his  right  to  toll  extended  only 
to  the  manor  of  Padstow,  the  port  extending  beyond  the  manor, 
and  the  sum  paid  into  Court  being  the  amount  due  from  the 
defendant  to  the  plaintiff  for  tolls  within  the  manor  only. 
[  36  ]  The  venue  in  this  case  had  been  originally  laid  in  London ;  but, 

on  the  defendant's  application  to  change  it  into  Cornwall,  the  plain- 
tiff had  retained  the  venue  in  London  upon  the  usual  undertaking 
to  give  material  evidence  in  London. 

On  the  part  of  the  plaintiff  the  enrolment  of  an  inspeximtis  charter 
of  8rd  Edward  the  Fourth,  produced  by  Mr.  Devon  from   (be 
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Record  Office  of  the  Tower  of  London,  was  put  in.  This  was  an  bbunb 
inspeximus  and  confirmation  of  several  charters  granted  by  Kings  Thompson. 
John  and  Edward  the  First,  and  by  Richard,  Earl  of  Poictier  and 
Cornwall,  to  the  prior  and  canons  of  Bodmin,  with  whom  the 
plaintiff  commenced  his  title  to  the  port  of  Padstow,  the  plaintiff 
deducing  his  title  through  the  grantee  of  King  Henry  the  Eighth, 
after  the  dissolution  of  the  religious  houses. 

It  was  proposed  on  the  part  of  the  plaintiff  to  put  in  a  computus 
of  the  prepositus  or  reeve  of  Padstow,  of  the  83rd  year  of  the  reign 
of  King  Henry  the  Sixth.  This  computus  was  brought  from  the 
muniment  room  of  the  plaintiff  by  Mr.  Coode,  one  of  the  attomies 
for  the  plaintiff.  It  was  in  Latin,  and  not  signed :  the  following  is 
a  translation  of  it : 

"Padstow — The  account  of  Thomas  Robyn,  reeve  there  from 
the  feast  of  St.  Michael  the  Archangel,  in  the  38rd  year  of  the 
reign  of  King  Henry  the  Sixth,  unto  the  same  feast  next  following, 
in  the  34th  year,  for  one  whole  year. 

"  Rents  of  Assize.  [  37  ] 

"  The  same  answers  for  20«.  for  the  rent  of  Corgellow,  and  l\d. 
for  rent  at  Trenoyow,  for  a  tenement  at  Padstow,  newly  built  upon 
the  Strond. 

''  Culage  of  the  sea. 
"And  for  eight  shillings  received  for  culage  of  the  sea  there 
this  year.  Sum,  8s. 

"  Tithe  of  mills. 
"  And  for  eight  shillings  for  the  tithes  of  eight  mills  there  this 

year,  and  for  (i) received  for  the  customs  of  the  sea  there 

this  year.  Sum,  Sa. 

"  Decayed  rents. 
"  Several  allowed  for  tenements  at  Porth  Gronck. 

"  Money  paid. 
"  And  allowed  to  the  same  Is.  paid  to  the  aforesaid  receiver,  by 
the  hands  of  Thomas  Courteys,  for  culage  of  the  sea,  and  for  a  fee 
of  bushelage  there  this  year;  and  allowed  to  the  same  Vld.  for 
default  of  culage  of  the  sea  beyond  what  was  above  levied  this 
year;  and  he  oweth  8l8.  8i(2." 

Erie,  for  the  defendant : 
I  submit  that  this  computus  ought  not  to  be  received  in  evidence, 
(1)  The  sum  was  not  legible  in  the  original. 
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Britkb       it  is  not  signed  by  the  reeve,  and  there  is  no  proof  that  it  is  in  his 
Thompsoii^    handwriting. 

Lord  Denman,  Gh.  J. : 

I  never  saw  a  signature  to  any  of  these  ancient  reeves'  accounts, 
except  the  name  in  the  heading  of  the  account  is  so  to  be  considered. 

Mr.  Devon,  in  answer  to  a  question  of  Lord  Dbmman,  Ch.  J., 
stated  that  ancient  accounts  of  this  sort  are  never  signed. 

C.  CressweU,  for  the  plaintiff: 

[  *38  ]  This  is  an  account  of  a  ^deceased  steward,  who  makes  himself 

liable  to  his  employer;  and  these  accounts  are  evidence  of  title. 
The  account  is  not  signed,  but  it  is  proved  that  ancient  documents 
of  this  sort  never  are  so ;  and  at  this  distance  of  time  it  is  impossible 
that  it  should  be  proved  by  distinct  evidence  either  that  this  person 
was  reeve  to  the  prior  and  canons  of  Bodmin,  or  that  this  account 
is  in  his  handwriting. 

Cockbum,  on  the  same  side : 

The  prior  and  canons  were  not  entitled  to  these  tolls  in  their 
individual  capacity,  but  in  their  corporate  capacity.  The  corporate 
body  was  dissolved,  and  their  rights  transferred  to  the  grantee  of 
the  Grown,  under  whom  we  claim;  and  no  one  could  be  better 
entitled  to  the  custody  of  this  account  than  the  present  plaintiff. 

Lord  Dbmman,  Gh.  J. : 

I  think,  that,  at  this  distance  of  time,  this  document  must  be 
taken  to  be  in  the  reeve's  handwriting. 

BvU,  for  the  plaintiff,  cited  the  case  of  Crease  v.  Barrett  (i). 

Erie: 

I  am  aware,  that,  in  a  case  in  the  Exchequer  (2),  a  chartulary  of 
Glastonbury  Abbey,  which  was  in  the  muniment  room  of  the 
Marquis  of  Bath,  was  decided  to  be  in  proper  custody,  as  the 
Marquis  of  Bath  was  the  grantee  of  some  of  the  abbey  lands ;  but, 
as  this  account  is  not  signed,  it  may  be  only  a  copy. 

Lord  Dbnman,  Gh.  J. : 

I  think,  that,  under  all  the  circumstances,  I  must  take  this 

(1)  40  B.  B.  779  (1  Cr.  U.  ^  B.  919).  (2)  The  case  of  BttUen  v.  Michfi,  16 

B,  B.  77  (2  Price,  399 ;  4  Do^.  297). 
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document  to  be  an  original ;  and  I  think,  also,  that  it  comes  from  Brune 

the  proper  custody.     *An  account  of  this  sort  would  be  very  likely  Thompson. 

to  be  delivered  to  a  purchaser  or  grantee,  the  same  as  a  rental  [  *39  ] 
would  be.    I  shall  receive  it  in  evidence. 

The  computus  was  put  in  and  read. 

C  CresBwell,  for  the  plaintiff,  proposed  to  give  in  evidence  a 
record  of  the  Court  of  King's  Bench,  of  the  7th  Richard  the  Second, 
being  the  record  of  a  case  of  Osbert  Haineley  v.  John  Aliceatmi, 
which  was  removed,  by  certuyrari,  from  the  Maritime  Court  of 
Padstow  to  the  Court  of  King's  Bench. 

This  record  was  headed,  **  Pleas  before  the  lord  the  King  at 
Westminster,  of  the  Term  of  the  Holy  Trinity,  in  the  7th  year  of 
the  reign  of  King  Bichard  the  Second,  from  the  Conquest. 

"  R.  Trbsilian." 

It  commenced  with  stating  the  writ  of  certiorari  {in  kac  verba) 
directed  to  the  ''  reeve  and  burgesses  of  the  town  of  Aldestow,"  and 
set  out  the  return  to  the  writ,  which  stated,  that,  at  the  Maritime 
Court  held  at  Aldestow,  Osbert  Hameley  complained  of  John 
Alweston,  of  a  plea  of  trespass;  and  that  John  Alweston  was 
attached,  by  his  ship  the  Julian  of  Plymouth,  of  which  John 
Gofayre  was  master;  and  that  Osbert  Hameley  counted  against 
him  for  taking  his  ship,  **  The  Mary  of  the  port  of  Padstow,"  and 
for  carrying  away  John  Gynes,  his  servant,  the  master  of  that 
vessel,  and  the  anchors,  cables,  &c.  To  which  John  Alweston  says 
nothing,  but  that  he  is  the  owner  of  only  one-half  and  a  moiety  of 
a  quarter  of  another  half  of  the  Julian.  The  record  went  on  to 
state,  that  Osbert  Hameley  called  witnesses,  and  was  adjudged  to 
recover  200  marks  from  John  Alweston;  and  the  bailiffs  of  the 
town  were  commanded  to  sell  John  Alweston's  share  in  the  Julian. 
The  record  went  on  to  state,  that  afterwards  Osbert  Hameley, 
asserting  that  he  was  not  satisfied,  the  Sheriff  of  Cornwall  *was  [  ^^^  ] 
commanded  to  summon  John  Alweston  to  appear  in  the  King's 
Bench ;  but  the  sheriff  returned  nil :  and  the  Sheriff  of  Devonshhre 
was  commanded  to  summon  John  Alweston,  and  he  appeared  in 
the  King's  Bench,  and  pleaded  that  the  town  of  Aldestow  is  held 
by  the  prior  of  Bodmin,  and  that  the  prior  hath  not  cognizance  of 
pleas  or  the  jurisdiction  of  an  Admiralty  Court.  To  this  Osbert 
Hameley  replied,  that  the  reeve  and  burgesses  have  jurisdiction 
*'  of  all  pleas  to  the  maritime  law  belonging,"  ''  and  this  he  is  ready 
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Brune  to  verify;"  **and  because  John  Alweston  refuses  the  verificatioD 
Thompson,  aforesaid,  he  prays  judgment  and  execution."  The  record  then 
set  out  continuances,  by  Curia  advisare  vult^  for  four  Terms, 
when  John  Alweston  came  and  pleaded  the  **  King's  letters  patent 
for  the  protection  and  defence  of  him  the  aforesaid  John,  and  for 
all  the  lands,  goods,  rents,  and  all  the  possessions  of  the  said 
John,"  of  which  letters  patent  he  makes  profert,  and  they  were 

[  •41  ]  set  out  verbatim  on  the  record  (i),  and  the  record  *concluded  in 
the  following  form:  "By  pretext  of  which  letters,  the  plaint 
aforesaid  remains  without  day." 

Erie,  for  the  defendant : 
I  submit  that  this  record  is  no  evidence  in  the  present  action.    It 
is  in  a  cause  between  two  parties  under  whom  neither  of  the  present 
parties  claim.     It  is  res  inter  alios. 

[42]  C.  CressweU: 

I  tender  it  in  evidence  to  show,  that  in  the  reign  of  Bichard  the 
Second  there  was  a  port  of  Padstow,  and  that  it  belonged  to  the 
prior  of  Bodmin. 

Lord  Denman,  Gh.  J. : 
I  think  I  must  receive  it  in  evidence. 

(1)  The  following  is  a  translation  of  of  him;  and,  if  any  forfeiture  tibereof 

the  letters  patent  of  protection :  hath  been  made,  without  delay  cause 

*•  Kichard,  by  the  grace    of   GK)d,  amendment  thereof  to  be  made.    In 

King  of    England  and  France,   and  witness  whereof,  we  have  cauBed  these 

Lord  of  Ireland.     To  all  his  bailiffs  oiir  letters  to  be  made  patent,  and  to 

and  faithful  persons  to  whom  these  continue  for  one  year.    Also,  we  will 

present  letters  shall  come,  greeting,  that  the  same  John  Alweston.  in  the 

Enow  ye,  that  we  have  taken  in  our  mean  time,  shall  be  quit  of  all  pleas 

protection  and  defence,  John  Alweston  and  plaints,  except  pleas   of   dower, 

of   Plymouth,    who  is  going  in  our  unde  nil   hahei,  and  of  quart  impe^ 

service  to  the  parts  of  Brittany,  and  and  assize  of  novd  duseisin,  and  last 

there  to  continue  with  our  faithful  and  presentation  and  attaint,  and  except 

beloved  John  de  Boches,  Knight,  cap-  the  plaints  for  which  he  may  happen 

tain  of  the  town  of  Brest,  in  defence  of  to  be  summoned  before  our  juices 

the  castie  and  town  there,  and  also  of  itinerant  in  their  iters.    These  preeents 

the  men,  lands,  goods,  rents,  and  all  not  being  the  less  valid,  if  it  shall 

the    possessions    of    the    said   John  happen  that  he  the  said  John  Alweston, 

Alweston  ;  and  therefore,  we  command  &c.  there  shall  not  be  taken,  or  after 

you,  that  you  maintain,  protect,  and  or  since  the  term  aforesaid  he  shall 

defend  the  same  John  Alweston,  his  have  returned  into  England  from  the 

lands,  goods,  rents,  and  all  his  posses-  parts  aforesaid.     Witness  ourself  at 

sions,  not  permitting  any  one  to  inter-  Westminster,  the  22nd  day  of  Janizary, 

fere    or  meddle  with   them,    to    the  in  the  ninth  year  of  our  reign.'* 
injury,  molestation,  damage,  or  hurt 


VOL.  Lxvi.]  1841.    N.  P.     CAR.  &  M.  42—48.  857 

The  record  was  given  in  evidence.  Brtine 

Thompsoit 
Mr.  Devon  stated,  that,  from  his  knowledge  derived  from  other 

records,  he  was  enabled  to  state  that  the  place  called  Aldestow  was 

the  same  place  as  Padstow. 

Erie  proposed  to  ask  Mr.  Devon,  whether  he  had  not  found 
other  records  relating  to  the  rights  of  the  priory  of  Bodmin^  besides 
those  produced  in  this  cause  ? 

C  Cresaweli: 

I  submit  that  the  question  cannot  be  put,  as  it  is  in  efiEect  inquiring 
into  the  contents  of  written  documents. 

Erie: 
It  is  like  the  case  of  asking  as  to  other  bills  of  exchange. 

LoBD  Dbnman,  Gh.  J. : 

I  think  that  the  question  cannot  be  put.    It  is  not  like  an  inquiry 
as  to  a  course  of  dealing. 

The  question  was  not  put. 

A  great  deal  of  evidence  was  given  on  the  part  of  the  plaintiff; 
but,  at  the  end  of  the  plaintiff's  case, 

Erie,  for  the  defendant,  applied  for  a  nonsuit,  on  the  ground 
that  there  had  been  no  material  evidence  given  in  London,  so  as  to 
satisfy  the  plaintiff's  undertaking. 

C.  CressweU : 
I  have  produced  a  record  from  the  Tower  of  London. 

It  appearing  that  the  Tower  is  not  in  the  city  of  London  the        [  48  ] 
plaintiff  was  nonsuited. 

NomuU. 

CressweU,  Cockburn,  and  Butt^  for  the  plaintiff. 

Erie,  Smirke,  and  Montagu  Smith,  for  the  defendant. 
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1^  REG.   V.  The   INHABITANTS  of  the  Parish  op 

Hereford  PEMBRIDGK 

Aetiges, 

H  157  -J  (Car.  &  M.  157— IW.) 

On  the  trial  of  an  indictment  for  the  non-repair  of  highways,  entriee  in 
an  ancient  pariflh-book,  produced  by  the  chordiwarden  from  the  parish 
chest,  were  offered  in  evidence,  to  ahow  who  were  the  auireyors  of  the 
highways  in  1707 :  Held,  that  the  evidence  was  receivable. 

A  minute-book,  kept  by  the  magistrates*  clerk,  was  offered  in  evidence, 
to  show  who  had  been  appointed  by  the  magistrates  to  be  surveyors  of  the 
highways  for  the  year  1812 :  Held,  that  this  evidence  was  not  receivable 
without  proof  of  a  search  for  the  original  appointment,  under  the  hands  and 
seals  of  the  magistrates. 

Whether  the  minute-book  would  have  been  receivable  as  secondary 
evidence,  if  the  original  appointments  had  been  lost — Quaere. 

A  vrritten  resolution  of  a  vestry  meeting  purported  to  allow  to  Mr.  D.  50/. : 
Held,  that  evidence  was  not  admissible  to  prove  what  was  said  by  the 
persons  who  were  at  the  meeting,  with  a  view  of  showing  what  the  50/. 
were  allowed  for. 

A  witness,  who  produced  an  examined  copy  of  a  record  of  a  conviction  at 
the  Assizes,  stated  that  he  examined  it  with  the  original  record,  in  Ihe 
custody  of  the  derk  of  Assise,  but  that  he  thought  the  original  record  was 
written  on  paper,  but  was  not  sure.  It  was  proved  by  the  son  of  the  clerk 
of  Assize,  that  all  the  records  in  his  father's  custody  were  written  on  parch- 
ment, but  he  had  no  recollection  of  this  particular  record :  Held,  that  the 
examined  copy  was  receivable  in  evidence. 

Indigthbmt  for  the  non-repair  of  highways.  The  indictment 
contained  eight  coants,  charging  the  inhabitants  of  the  parish  of 
Pembridge  with  the  non-repair  of  certain  roads  within  the  said 
parish.  Plea  to  the  first  count,  that  the  said  parish  is,  and,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  hitherto 
hath  been  divided  into  six  townships ;  and  that  so  much  of  the  said 
highway  in  the  first  count  mentioned  as  extends  from  &c.,  1,144 
yards,  is,  and  from  time  whereof  &c.,  hath  been  situate  within  the 
township  of  Weston,  and  that  the  residue  is,  and  during  all  the 
time  aforesaid  hath  been,  situate  in  the  township  of  Broxwood ;  and 
that  the  inhabitants  of  the  township  of  Weston,  from  time  whereof 
&c.,  have  repaired  and  amended,  and  have  been  used  and  accus- 
tomed to  repair  and  amend,  and  of  right  ought  to  have  repaired 
and  amended,  and  still  of  right  ought  to  repair  and  amend,  when 
and  so  often  as  it  hath  been  or  shall  be  necessary,  independently  of 
the  inhabitants  of  the  rest  of  the  said  parish,  so  much  and  such 
part  of  the  said  highway  in  the  said  first  count  mentioned  as  is 
situate  within  the  said  township  of  W. ;  and  that  the.inhabitants  of 
the  said  township  of  B.,  from  time  whereof  &c,  (in  the  same 
manner  as  to  the  part  in  B.^  as  above  as  to  the  part  in  W.) ;  and 
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by  reason  &c.  the  inhabitants  of  W.  ought  to  repair  the  part  in  W.,        Rbo. 
and  the  inhabitants  of  B.  the  part  in  B.,  independently  of  the  rest  thb  Inhabi- 
of  the  inhabitants  of  the  said  parish.    There  were  other  pleas  to  pjJ,^^dok. 
the  other  counts  *in  a  similar  form,  mutatis  mutandis^  to  adapt      [  •xbb  ] 
them  to  the  other  roads  mentioned  in  those  counts  (i). 

Beplication  to  the  first  plea,  that  the  inhabitants  of  the  said 
township  of  W.,  from  time  whereof  &c,,  have  not  repaired  and 
amended  &c.,  (traversing  the  custom  in  the  terms  of  the  plea). 

There  were  similar  replications  to  the  other  pleas. 

At  the  trial,  the  defendants  began,  and  they  proposed  to  read 
from  an  old  book,  which  was  produced  by  a  churchwarden  from  the 
parish  chest,  entries,  in  which  the  names  of  the  surveyors  of  the 
highways  were  stated,  beginning  with  the  year  1707. 

Talfourd,  Serjt. : 

These  entries,  although  good  evidence  against  the  defendants, 
are  not  admissible  for  them. 

GOLBRIDOE,  J. : 

I  think  they  are  admissible.  Could  any  other  evidence  be  given 
of  who  were  the  surveyors  at  that  time  ? 

The  evidence  was  received. 

A  clerk  to  the  justices  in  Petty  Sessions  produced  a  book  pur- 
porting to  contain  entries  of  the  appointments  of  surveyors  for 
Pembridge,  which  he  had  received  from  a  former  clerk,  who  was 
dead.  He  stated,  that  he  had  been  clerk  for  seven  years,  and  that, 
during  that  time,  it  had  been  the  invariable  practice  to  appoint  the 
surveyors  without  any  warrant  under  the  hand  and  seal  of  the 
magistrates,  and  that  the  only  written  matter  was  the  entry  *made  [  *159  ] 
by  the  clerk  in  the  book  produced.  The  entry  proposed  to  be  read 
was  of  the  year  1812. 

Talfourd,  Serjt,  Greaves,  and  Smythies,  for  the  prosecution : 

These  entries  are  inadmissible ;  they  are  neither  primary  nor 
secondary  evidence.    The  best  evidence  is  the  appointment  itself, 

(1)  The  defendants  had  previously  above   mentioned;    and   Mr.  Justice 

pleaded,  that  the  parish  was  divided  Patteson  having  taken  time  to  con- 

into  six  townships,  and  that  each  of  sider  whether  they  should  have  such 

the  six  townships  from  time  imme-  leave,  granted  it,  at  the  same  time 

mortal   had   repaired   all    the   roads  stating  that  there  was  no  precedent 

situate   within   it,  independently   of  for  such  pleas;    and  he  very  much 

the  rest  of  the  parish.    They  after-  doubted  whether  they  would  be  good 

wards  obtained  leaye  to  plead  the  ple^s  eyen  after  verdict. 
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Reg.  and  that,  by  18  Geo.  III.  c.  78,  s.  1,  mast  have  been  under  the 
The  Inhabi.  hands  and  seals  of  the  magistrates.  They  are  only  anthorized  to 
PmiBWDOK.  ^PPO"^*  ^^  t^*^  manner  ;  and  it  is  to  be  presumed  that  they  did 
their  duty.  If  the  evidence  of  the  witness  goes  for  any  thing,  it 
goes  to  prove  that  no  legal  appointments  were  ever  made.  The 
only  cases  in  which  entries  by  officers  are  admitted,  are,  where 
there  is  a  public  officer,  and  he  has  a  public  duty  to  perform,  and 
the  entries  were  made  in  performance  of  that  duty.  Here  the  clerk 
is  no  officer ;  he  is  the  mere  servant  of  the  justices,  and  holds  his 
situation  by  so  infirm  a  tenure,  that  a  mandamus  will  not  lie  to 
restore  him  to  his  situation  (l) :  he  may  be  dismissed  instanter ; 
neither  is  there  any  duty  to  perform.  There  is  nothing  that 
requires  the  clerk  to  the  justices  to  make  any  such  entry ;  they  are 
merely  the  voluntary  entries  of  a  person  who  has  no  authority  to 
make  them,  and  no  duty  to  perform  in  making  them.  Suppose  an 
indictment  were  preferred  against  a  party  for  refusing  to  execute 
the  office  of  surveyor,  it  is  impossible  to  contend  that  these  entries 
would  be  evidence  to  prove  his  appointment.  Neither  are  they 
admissible  as  secondary  evidence ;  for  no  search  has  been  made,  or 
loss  proved,  of  the  original  appointments;  and  even  if  that  had 
been  done,  these  entries  would  not  be  secondary  evidence,  as  they 
are  the  mere  unwarranted  entries  of  the  party  making  them. 

W.  J.  Alexander^  F.  V.  Lee,  and  DomviUe^  for  the  defendants : 

This  is  not  secondary  evidence,  it  is  the  best  evidence.  We  do 
[  *160  ]  not  require  the  same  strictness  of  *proof  here  as  in  an  indictment 
against  a  person  for  refusing  an  office.  These  are  the  records  of  a 
Court,  and  of  the  proceedings  that  have  taken  place  at  that  Court. 
The  case  of  Rex  v.  Martin  (2)  goes  to  show  that  this  evidence  is 
admissible. 

COLBRIDOB,  J. : 

There  the  Act  required  that  notice  should  be  given,  and  that  the 
surveyor  should  be  elected  at  a  vestry ;  and  the  entry  was,  that  A. 
was  elected.  That  was  all  in  direct  compliance  with  the  Act ;  but 
here  you  are  seeking  to  show  an  appointment  by  this  sort  of 
evidence  in  direct  contravention  of  the  Act.  Tou  are  obliged  to 
assume,  upon  evidence  as  to  a  few  years'  practice,  that  the  justices 
have  acted  directly  against  the  provisions  of  an  Act  of  Parliament. 

(1)  See  the  case  of  Ex  parte  Sandys,         (2>  11  R.  B.  674  (2  Camp.  100). 
4  B.  &  Ad.  S63. 
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W.  J.  Alexander :  Ribo. 

r. 

It  is  not  necessary  that  the  appointment  should  be  strictly  regular.  The  inhabi- 

TANTBOK 
PjfiMBBIDOS. 
COLBMDGE,  J.  : 

Perhaps  not ;  but  this  is  merely  a  parol  appointment  ? 

W.  J.  Alexander: 

The  entry  is  the  only  evidence  of  the  appointment.  There  is  no 
other ;  it  is  the  only  appointment.     ' 

F.  V.  Lee  : 

The  question  is,  whether  it  is  compulsory  under  the  Act  to 
appoint  by  warrant  ? 

GOLEBIDGE,  J. : 

Do  you  mean  to  say  that  the  magistrates  may  appoint  otherwise 
than  by  warrant  ? 

F.  V.  Lee  :  [  161  ] 

The  acceptance  of  the  appointment  is  the  thing  that  makes  a 
man  an  officer. 

GOLEBIDOE,  J. : 

The  appointment  by  the  magistrate  is  an  absolute  appointment. 
If  the  persons  appointed  refuse  the  office,  they  are  liable  to  a 
penalty  (i) ;  therefore,  it  cannot  be  said  to  be  voluntary :  the 
appointment  of  a  sheriff  is  absolute,  although  he  may  avoid  serving 
by  paying  a  fine. 

Talfaurd,  Serjt.,  in  reply,  was  stopped  by  the  learned  Judge. 

COLEBIDGE,  J. : 

I  cannot  receive  this  evidence.  It  could  only  be  receivable  as 
primary  or  secondary  evidence.  I  should  be  bound  to  presume, 
that  the  justices  had  proceeded  according  to  law;  and  then  the 
only  course  to  make  these  books  evidence,  would  be  to  show,  first, 
that  search  had  been  made,  and  that  the  warrants  bad  not  been 
found,  and  then  to  show  that  the  practice  had  been  to  make  these 
entries ;  but  that  has  not  been  done.  Then  it  is  put,  that  the 
entries  may  be  received  as  primary  evidence  ;  that  is,  that  they  are 

(1)  Pormerly,  under  the  stat.  13  [And  see  now  38  &  39  Vict.  c.  55, 
Geo.  111.  c  78,  8.  1 ;  but  now  under  s.  144,  and  56  &  57  Vict.  c.  73,  s.  25. 
the  stat.  5  &  6  Will.  IV.  c.  50,  s.  8.      —J.  G.  P.]) 


862  1841.    K.  P.    CAR.  &  M.  161—165.  [b-b. 

bbo.  the  act  of  appointment.  Now  there  is  an  Act  of  Parliament,  which 
Thk  Inhabi.  requires  an  appointment  to  be  made  under  hand  and  seal,  and  the 
Pmbbimb.  ^Bgifl^J^Btes  seem  to  have  chosen  not  to  act  accordingly.  The  whole 
proceeding  has  been  irregular,  and  the  justices  have  proceeded  in  a 
totally  wrong  way.  The  justices,  by  these  entries,  no  more  made 
these  persons  legal  surveyors,  than  if  I  had  myself  made  the 
appointment. 

The  evidence  was  rejected  (i). 

The  resolution  of  a  vestry  meeting  held  the  12th  April,  1821,  was 
read ;  and  it  purported  to  allow  Mr.  Davies  a  sum  of  50L 

[  162  ]  W.  J.  Alexander  proposed  to  ask  what  was  said  by  persons 

present  at  the  meeting. 

Talfourdf  Serjt.,  objected. 

CoLBBmoB,  J. : 

Here  is  a  vestry  meeting,  which  comes  to  a  resolution  to  allow 
Mr.  Davies  50!.;  whatever  a  person  says,  when  he  enters  into  a 
written  agreement,  might  be  given  in  evidence,  if  parol  evidence 
may  here  be  given,  in  addition  to  this  written  resolution. 

W.  J.  Alexander  : 
What  is  said  is  explanatory  of  the  resolution. 

CoLBBinoB,  J. : 

I  am  very  clearly  of  opinion,  it  is  not  evidence.  If  the  meeting 
meant  to  guard  the  resolution  by  any  thing  in  addition  to  the  terms 
of  it,  they  should  have  entered  it  as  part  of  the  resolution  (2). 

For  the  prosecution,  in  order  to  prove  the  conviction  of  the 

parish  upon  an  indictment  for  non-repair  of  these  roads,  in  1806,  a 

witness  was  called,  who  stated  that  he  went  to  the  house  of  Mr. 

Bellamy,  the  clerk   of  Assize  of  the  Oxford  Circuit,  in  London, 

and  there  saw  him  and  Mr.  Charles  Bellamy  ;  that  he  there  asked 

for  the  record,  and  received  a  written  paper,  (which  he  produced), 

which  he  and  Mr.  C.  Bellamy  compared  with  a  document,  also  then 

produced  as  the  record,  and  which  the  witness  stated,  he  thought 

was  paper,  but  he  was  not  sure  whether  it  was  paper  or  parchment ; 

but  it  was  much  torn. 

(1)  In  a  later  stage  of  the  cause  a      seals  of  the  magistrates, 
witness  produced  several  appointments  (2)  See  the  stat.  58  Geo.  III.  c  09, 

of  the  surveyors  under  the  hands  and      s.  2. 
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Mr.  C.  Bellamy  was  called  as  a  witness,  bat  he  could  not  recol-        Bbg. 
lect  the  particular  transaction.     He  stated  that  the  practice  was,  thk  Inhabi- 
when  a  record  was  required,  to  make  it  out  from  the  minutes  and   YmmiM^ 
the  indictment,  on  an  original  parchment  roll,  which  was  signed 
by  Mr.  Bellamy ;  and  *that  a  copy  was  then  made  on  paper,  and       [  *163  ] 
compared  with  the  roll,  and  stamped  with  the  Oxford  Circuit  Stamp, 
which  was  given  to  the  party  applying  for  it ;  and  that,  as  far  as 
his  own  experience  for  four  or  five  years  went,  the  roll  was  drawn 
up  from  the  indictment  and  minutes,  without  any  paper  draft  in  the 
first  instance  being  made ;  and  that  he  never  knew  of  a  paper  copy 
having  been  kept.    Mr.  C.  Bellamy  also  stated,  that  the  paper  now 
produced  was  signed  by  Mr.  Bellamy,  and  stamped  with  the  Circuit 
Stamp. 

W.  J.  Alexander  objected,  that  there  was  no  evidence  of  a 
record  on  parchment,  which  was  essential.  He  cited  the  case  of 
Rex  V.  Smith  (l). 

COLEBIDGE,  J. :  ' 

An  objection  of  this  kind  ought  to  be  made  out  on  the  facts.  I 
am  by  no  means  satisfied  that  the  original  document  was  not  on 
parchment  (2).  Mr.  Charles  Bellamy  speaks  of  the  practice,  and 
states,  that  there  is  always  a  parchment  record  drawn  up  ;  and  all 
that  can  be  said  is,  that  the  witness  is  not  certain  whether  this 
record  was  upon  paper  or  not.  He  says,  I  applied  for  a  record,  and 
it  was  produced  as  a  record ;  but  I  can't  say  whether  it  was  on  paper 
or  on  parchment.    I  think  the  evidence  admissible. 

The  evidence  was  received. 

Verdict  for  the  Crown. 

Talfourd,  Serjt.,  Greaves,  and  Smythies,  for  the  prosecution.  t  ^^  3 

W.  J.  Alexander,  F.  V.  Lee,  and  DomvUle,  for  the  defendants. 

(1)  8  B.  &  0.  341,  and  Carr.  Supp.  was  written  on  paper,  was  founded 
p.  189.  See  also  the  case  of  Porter,  Esq.  entirely  in  mistake.  We  believe  that 
V.  Cooper,  Esq.,  6  Car.  &P.  354.  Lord  all  the  records  of  the  Oxford  Circuit 
Chief  Baron  Comyns  says,  (Com.  Dig.  are  and  always  have  been  written  on 
tit.  Record  A.,  citing  Co.  Litt.  117  b  parchment.  And  when  even  recog- 
and  260  a)  :  "A  record  is  a  memorial  nizances  have  been  sent  by  magistrates 
of  a  proceeding  or  act  of  a  court  of  to  the  clerk  of  Assize  written  on  paper, 
record,  entered  in  a  roU  of  parchment,  (as  they  sometimes  have  been),  it  has 
for  the  preservation  of  it."  been  the  uniform  practice  for  the  derk 

(2)  lliere  is  every  reason  to  suppose  of  Assize  to  send  them  back,  that  they 
that  the  suggestion,  that  this  record  might  be  re-written  on  parchment 
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KEG.  V.  ENTEEHMAN  and  8AMUT. 

(Car.  &  M.  248—249.) 
Mode  of  swearing  a  Chinese  witness. 

The  prisoners  were  indicted  for  feloniously  assaulting  one  Assang 
on  the  16th  of  December,  and  cutting  and  wounding  him  on  his  left 
cheek,  with  intent  to  do  him  some  grievous  bodily  harm. 

The  prosecutor  Assang  was  a  Chinese,  and,  not  understanding 
the  English  language,  an  interpreter  was  sworn,  and  in  reply  to  a 
question  by  Gubnbt,  B.,  said  that  he  was  acquainted  with  the  mode 
of  administering  an  oath  to  a  Chinese  witness,  and  described  it  id 
the  manner  in  which  it  was  afterwards  administered,  adding  that 
he  had  frequently  seen  it  so  administered,  and  believed  it  to  be 
binding  in  that  form. 

The  prosecutor  was  then  called,  and  on  getting  into  the  witness- 
box  immediately  knelt  down,  and  a  china  saucer  having  been  placed 
in  his  hand,  he  struck  it  against  the  brass  rail  in  front  of  the  box 
and  broke  it.  The  crier  of  the  Court  who  swears  the  witnesses, 
then,  by  direction  *of  the  interpreter,  administered  the  oath  in  these 
words,  which  were  translated  by  the  interpreter  into  the  Chinese 
language, — ''  You  shall  tell  the  truth  and  the  whole  truth :  the 
saucer  is  cracked,  and  if  you  do  not  tell  the  truth,  your  soul  will  be 
cracked  like  the  saucer.'* 

It  appeared  from  the  evidence,  that  a  general  quarrel  arose 
between  the  sailors  on  board  a  ship  called  the  Scalesby  Ctutie,  in 
the  course  of  which  the  prosecutor  was  wounded. 

C.  Phillips  addressed  the  jury  for  the  prisoners,  and  they 
acquitted  Samut  and  found  Entrehman  guilty  of  an  assault. 

Sentence— fourteen  days*  imprisonmnent 
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CA8TLEMAN  v.  HICKS. 

(Car.  &  M.  26^-269 ;  S.  C.  2  Moo.  &  Bob.  422.) 

The  plaintiff  impounded  the  cattle  of  S.  for  rent  arrear.  The  defendant 
had  before  claimed  the  cattle  as  his  own,  denying  the  title  of  S.  Two  dars 
after  the  distress  the  cattle  were  missing,  and  were  found  in  the  defendant's 
bam.  The  plaintiff  brought  his  action  for  pound  hreach  under  the 
2  W.  &  M.  8.  1,  c.  o,  8.  4,  and  the  defendant  pleaded  Not  guilty,  with 
**  hy  statute  *'  in  the  margin  of  the  plea :  Held,  that  the  statute  was  not  a 
penal  enactment  under  21  Jac.  I.  c.  4,  so  as  to  let  the  defendant  into 
any  matters  of  defence  on  the  issue  of  *'  Not  guilty: "  that  the  rent  due  was 
admitted,  and  the  distraint  of  the  cattle  under  it,  and  their  impounding. 
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and  the  legal  sufficiency  of  the  pound  ;  and  that  the  only  questiouB  for  the    Castlehan 
jury  under  the  issue  **  Not  guilty,"  were  whether  the  pound  was  broken  by        higks 
any  other  than  the  cattle  themselTes,  and  whether,  if  so,  the  defendant 
broke  it. 

Semble — An  open  field  is  a  pound  sufficient  at  law  in  which  to  distrain 
cattle  for  rent  arrear. 

Found  Breach.  Declaration  that  William  Stone,  a  tenant  to  the 
plaintiff,  was  in  arrear  of  rent,  for  which  the  plaintiff  had  seized  his 
cattle,  and  impounded  them  in  a  certain  field ;  and  that  the  defen- 
dant broke  the  pound  and  took  away  the  distress. 

Plea,  Not  guilty ;  (the  plea  had  ''by  statute  "  in  its  margin  (i).) 
The  action  was  brought  under  2  W.  &  M.  sess.  1,  c.  6,  s.  4,  to       [  267 1 
recover  treble  damages  and  costs  for  the  rescue  mentioned  in  the 
pleadings. 

It  was  opened  by  Erie  {Butt  was  with  him),  for  the  plaintiff: 

That  on  the  19th  of  June,  1841,  an  execution  on  a  writ  of  ^.  fa. 
was  levied  on  Stone's  effects  on  a  judgment  obtained  by  the  Messrs. 
G.  and  B.  Ledgard,  under  which  the  cattle  mentioned  in  the  declara- 
tion were  taken.  On  the  25th  of  June,  1841,  the  defendant  served 
the  sheriff  with  notice  that  the  cattle  in  question  were  his  property 
and  not  that  of  Stone. 

The  sheriff,  not  being  indemnified  by  the  attornies  for  G.  and  B. 
Ledgard,  then  abandoned  the  execution  which  he  had  put  in,  and 
the  cattle  were  levied  as  a  distress  (2nd  of  July,  1841)  by  direction 
of  the  plaintiff  for  rent  due  24th  of  June,  1841,  from  Stone  to  him. 
They  were,  at  the  time  of  the  levy,  in  a  certain  field,  and  there 
they  were  impounded.  The  gates  of  the  field  had  been  properly 
secured  by  the  officer  who  put  in  the  execution,  and  were  continued 
secure  by  him  who  levied  the  distress.  On  the  4th  of  July,  the 
cattle  were  missing  from  the  place  in  which  they  had  been 
impounded ;  the  gate  of  the  field  was  open,  and  there  were  near  it 
marks  of  the  footstep  of  a  man.  The  next  morning  the  cattle  were 
found  locked  up  in  a  barn  of  defendant's :  and,  upon  his  being 
spoken  to  of  the  difficulty  in  which  he  would  probably  involve  him- 
self, *he  said  he  would  bring  them  back,  but  did  not.  The  action  [  *2G8  ] 
was  brought  for  the  supposed  taking  of  the  cattle  (2). 

(1)  Rule  of  Court,  T.  T.  1  Vict,  distrained  without  a  cause,  and  im- 
[See  now  Order  XXI.  r.  19 ;  and  as  to  pounded,  the  owner  cannot  break  the 
treble  costs  see  5  &  6  Yict.  c.  97,  s.  2,  pound  and  take  them  out,  because 
and  56  &  57  Vict.  c.  61,  s.  2.— J.G.  P.]  they  are  in  the  custody  of  the  law." 

(2)  Co.  Litt.  476,—"  If  the  distress  So  in  Cotswarth  v.  Betteson,  1  Ld. 
be  taken  of  goods  without  cause,  the  Bay.  104 ;  1  Salk.  247.  In  an  action 
owner  may  recover ;   but  if  they  be  for  pound  breach  and  rescuing  a  mare 
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Castleman  Crowder,  for  the  defendant  {Bere  was  with  him) : 

V. 

Hicks.  The  plaintiff  goes  on  the  penal  clause  of  the  2  W.  <fe  M.  sees-  1. 

c.  5,  8.  4 ;  and  therefore  our  plea  of  Not  guilty  will  open  to  us  any 
evidence  in  defence  we  may  think  fit  to  offer  to  the  jury,  according 
to  the  provisions  of  21  Jac.  I.  c.  4,  s.  4.  That  statute  includes 
actions  at  the  suit  of  the  plaintiff  alone,  as  well  as  actions  qui  tarn. 
One  branch  of  our  defence  will  be,  that  there  was  a  valid  execution, 
and  that  the  goods  were  in  the  custody  of  the  law,  and,  being  so,  they 
could  not  be  distrained  for  rent  due  by  Stone.  We  shall  be  shut 
out  of  that  defence  if  the  facts  ought  to  have  been  pleaded  specially. 
Again,  they  have  not  proved  their  case,  that  any  rent  was  due  at 
all ;  and  of  that  too  we  shall  be  entitled  to  take  advantage  if  this 
be  a  penal  action. 

[  269  ]       Coleridge,  J. : 

I  do  not  think  that  this  is  a*  penal  action  under  the  stat.  of 
James ;  and  I  think,  therefore  (i),  that  it  is  admitted  on  these 
pleadings  that  the  cattle  were  distrained  for  rent  due,  and  that  they 
were  impounded  in  a  good  pound,  and  that  the  pound  was  broken  ; 
I  think  this  last  matter  is  part  of  the  inducement.  The  only 
question  raised  is,  whether  the  defendant  did  the  act  complained 
of,  that  is,  broke  the  pound.  You  may  show,  for  instance,  that  the 
cattle  escaped  of  their  own  accord. 

Crowder,  to  the  jury. 

CoLKRiDGB,  J.  (in  summing  up) : 

The  questions  for  you  on  this  record  are.  First,  Was  the  pound 
broken  by  any  other  than  the  cattle  ?  and,  secondly,  if  it  were  so, 

which    had    been   distrained    damage  564,  569,  where  the  above  cases  are 

feasant,  it  was  argued  that  the  plaintiff  cited  in  argument,  it  was  said  by  Lord 

had  not  entitled  himself  to  maintain  Abinoeb,  C.  B.,  in  giving  judgment, 

the  action,  for  he  had  not  shown  any  **I  think  the    second   count  of  the 

title  to  the  place  where  he  alleged  the  declaration  is  sufficient.      It  alleges 

mare  was  damage  feasant ;    but    the  that  the  plaintiffs  had  seised  a  certam 

Court  said,  "  The  taking  of  the  distress  barge  and  coals  as  a  distress  for  certain 

is  but  an  inducement  to  the  action,  tolls  which  were  then  due,  and  had 

and  the  breach  of  the  pound  is  the  impounded  them.  Being  so  impounded 

gist  of  the  action ;  it  is  not  necessary  they  were  then  in  the  custody  of  the 

to  show  the  cause  of  the  distress  so  law,  and  the  defendants  had  no  right 

certainly ;  and  East.  £ntr.  444,  and  all  to  break  the  pound  and  retake  them, 

the  other  precedents  in  parcofracto,  are  and  in  so  doing  were  wrong-doers." 
in  this  manner."    And  in  The  Farrett  (1)  Spencer  (Earl)  v.  Swanndi^  49 

Navigation    Company    v.   SUywer    and  E.  E.  546  (3  M.  &  W.  154). 
others,  55  E.  E.  729,  733  (6  M.  &  W. 
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then  was  the  defendant  the  person  who  broke  it  ?    The  cattle  had    Castlbhan 
been  impounded  by  law,  and  I  think  the  pound  was  a  lawful  pound.       hickp. 
[His  Lordship  went  over  the  facts.]     Lastly,  it  is  in  evidence  that 
the  defendant  promised  to  bring  back  the  cattle,  and  did  not ;  and  it 
is  for  you  to  say  whether  his  subsequent  detention  of  the  distress 
showed  that  he  was  the  person  who  took  it. 


Verdict  for  the  defendant 


Erie  and  Butt,  for  the  plaintiff. 


Crowder  and  Bere,  for  the  defendant. 


ALFOED  V.  VICKEET. 

(Car.  &  M.  280—284.) 

Four  trustees  were  joint  landlords  of  a  house  under  a  deed  of  trust ;  and 
notice  to  quit  was  served  upon  the  tenant,  but  signed  by  three  of  them 
only  :  Held,  that  the  notice  was  sufficient  to  put  an  end  to  the  connexion 
between  all  the  parties  as  landlord  and  tenant. 

Notice  to  quit  was  given,  and  it  expired  at  Lady  Day,  1840 :  the  tenant 
held  on  till  Lady  Day,  1841,  but  since  the  former  period  there  had  been  no 
payment  of  rent,  nor  any  other  overt  act  to  show  that  a  new  tenancy  was 
created.  The  landlord  distrained  for  rent  due  at  Lady  Day,  1841 :  Held, 
that  the  distress  was  not  justifiable.  The  landlord  ought  to  have  sued  for 
use  and  occupation^ 

A  notice  to  quit  is  sufficiently  served  upon  a  tenant,  if  it  can  be  shown 
that  it  came  to  his  hands,  though  the  notice  had  been  served  only  by  havmg 
been  put  under  the  door  of  the  tenant's  house  (1). 

Trespass.  For  breaking  and  entering  the  plaintiff's  house,  and 
seizing  his  goods.  Plea,  that  one  James  Baker  held  and  enjoyed 
the  premises  as  tenant  to  the  defendant  and  three  others,  namely, 
the  Hon.  Newton  Fellowes,  Mr.  Northcote,  and  Mr.  Reed,  at  the 
yearly  rent  of  five  guineas,  and  that  the  defendant  entered  and 
distrained  for  a  year's  rent  in  arrear  at  Lady  Day,  1841.  Replication, 
non  tenuit. 

There  was  a  new  assignment  of  trespasses  on  other  occasions, 
and  to  them  a  similar  plea  was  pleaded,  justifying  an  entry  to 
distrain  for  a'  year's  rent  due  at  Lady  Day,  1840.  Replication, 
non  tenuit, 

The^defendant,  with  the   others  mentioned  in  the  plea,  were 

(1)  On  this  point  see  Tanham  v.  NiclioUon,  (1872)  L.  B.  5  H.  L.  o61.^J.  G.  P. 

66 — 2 
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March  18. 

Devon$hire 
Amzes, 

[280] 
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alford  co-trustees  of  a  charity  estate  belonging  to  the  parish  of  Chawleigh 
VicKEBY.  in  Devon.  Under  the  provisions  of  their  trust,  they  appointed  the 
plaintiff,  in  1815,  to  be  schoolmaster  of  the  parish,  and  for  many 
years  he  occupied  the  house  in  question  (which  belonged  to  the 
trustees,  and  the  yearly  rent  of  which  they  assumed  to  be  five 
guineas),  as  part  of  his  emoluments.  He  afterwards  quitted  the 
house,  still  continuing  schoolmaster.  It  was  then  let  at  a  public 
survey,  at  which  both  the  plaintiff  and  defendant  were  present. 
James  Baker  became  the  tenant,  and  the  rent  was  received  by  the 
defendant,  and  accounted  for  by  him  to  the  plaintiff  up  to  the  year 

1888,  when  Baker  refused  any  longer  to  pay  rent  to  the  defendant, 
alleging  that  the  plaintiff  was  his  landlord. 

[  281  ]  One  question  of  fact  was,  whether  Baker  were  tenant  to  the  plaintiff 

or  to  the  persons  mentioned  in  the  plea. 

The  defendant  distrained  on  Baker  for  the  year's  rent  due  at 
Lady  Day,  1840;  and,  six  months  before  that  time  the  notice  to 
quit,  dated  7th  September,  1839,  was  put  under  the  door  of  the 
house.  Baker's  wife  proved  that  the  notice  was  received  by  her 
husband,  and  taken  to  his  attorney  before  the  29th  of  September, 

1889.  It  was  also  proved  that  Baker  quitted  possession  on  the 
26th  of  March,  1840,  but  he  gave  up  the  key  to  the  plaintiff,  not  to 
the  defendant. 

The  notice  to  quit  required  Baker  to  give  up  the  house  rented  by 
him  of  the  four  persons  named  in  the  plea,  on  the  26th  of  March 
then  next  following.  It  was  signed  by  the  defendant,  Mr.  Fellowes, 
and  Mr.  Beed,  but  not  by  Mr.  Northcote.  The  defendants  began ; 
and  at  the  end  of  their  case, 

Erie  and  Butt,  for  the  plaintiff,  submitted  among  other  things, 
that  the  plaintiff  was  at  all  events  entitled  to  recover ;  for  Baker, 
supposing  him  to  have  been  tenant  to  the  four  trustees  up  to  Lady 
Day,  1840,  had  ceased  to  be  so  on  the  expiration  of  the  notice  to 
quit,  and  by  that  notice  the  tenancy  was  put  to  end  on  that  day. 
After  that,  had  Baker  remained  in  possession  as  he  did,  the  land- 
lords might  have  sued  him  for  use  and  occupation,  but  they  could 
not  distrain  for  rent,  there  being  no  proof  of  the  subsequent 
payment  of  rent,  or  any  facts  from  which  a  new  tenancy  at  the 
old  rent  could  be  presumed.  They  cited  Jenner  v.  Ckgg  (i).  Doe  d. 
Aslin  V.  Summer9ett{2). 

(1)  42  B,  B.  778  (1  Moo.  &  Bob.         (2)  36  B.  B.  250  (1  B.  &  Ad.  185). 
213). 
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Bere  and  Bowe,  for  the  defendant :  Alfobd 

The  notice  to  quit  did  not  determine  the  tenancy,  for  it  was  not     Vickbby. 
signed  by  all  *the  landlords,  nor  was  it  served  so  as  to  make  it      [  *282  j 
binding  on  either  side.     And  the  fact  that  the  landlords  distrained 
for  a  year's  rent  due  at  Lady  Day,  1841,  is  evidence  of  their  having 
waived  the  notice,  even  if  the  notice  were  sufficient. 

Erie  and  Butt,  for  the  plaintiff: 

The  case  of  Doe  d.  Adin  v.  Summersett  (i),  decides  expressly  that 
a  notice  to  quit  by  one  of  several  joint-tenants,  determines  the 
tenancy  as  to  all,  and  the  plaintiff  recovered  there  in  the  action 
upon  a  joint  demise  by  them  all. 

Again,  if  the  notice  to  quit  determined  the  tenancy  as  *to  three       [  *283  ] 
only  of  the  landlords,  as  the  defendant  says,  and  not  as  to  all, 
then   the  issue   upon   non   tenuit  is  disproved,  as  in  PhUpott  v. 
Dobbinson  (2). 

Then,  as  to  the  service.  The  notice  came  to  the  hands  of  the 
tenant  before  Michaelmas,  1839,  and  was  acted  upon  by  him,  and 
the  landlords  cannot  now  say  that  the  service  was  defective. 

Lastly,  the  landlords  could  not  waive  their  notice,  at  their  own 
option ;  and  there  is  no  evidence  of  any  new  tenancy  after  Lady 
Day,  1840. 

Bere  and  Boive,  for  the  defendant,  submitted  that  there  was 
evidence  for  the  jury  of  a  new  tenancy,  and  also  that,  upon 
such  service  as  that  which  had  been  proved,  the  landlords  could 
not  have  supported  rejectment.  The  service,  therefore,  was  not 
sufficient. 

GOLBBIDGE,  J. : 

I  am  of  opinion  that  the  notice  to  quit  put  an  end  to  the  tenancy 
as  to  all  the  joint  lessors ;  and  that,  consequently,  the  relation  of 
landlord  and  tenant,  on  the  terms  stated  in  this  plea,  did  not  exist 
between  the  four  trustees  and  Baker  after  Lady  Day,  1840.  The 
distress,  therefore,  for  a  year's  rent  due  at  Lady  Day,  1841,  was  not 
justifiable.  I  am  also  of  opinion  that  the  notice  to  quit  was  suffi- 
ciently served.    It  came  to  the  hands  of  Baker  before  Michaelmas 

(1)  3d  B.  B.  250  (1  B.  &  Ad.  135).  rent  as  tenaut  in  common  of  the  rever- 

(2)  3  Moo.  &  P.  320;  6  Bing.  104,  S.  C.  sion  with  another  not  named  in  the 
Where  the  defendant  avowed  for  an  avowry,  it  was  held  a  variance  on  non 
entire  rent  of  170/.,  and  it  appeared  tenuit. 

that  he  had  only  two-thirds  of  that 


^ 
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Day,  1889,  and  he  acted  upon  it  by  quitting  at  Lady  Day,  1840. 

It  is  equally  clear  that  there  is  nothing  which  can  go  to  the  jury 

to  show  that  a  new  tenancy  was  created  for  the  year  ending  at  Lady 

Day,  1841.    As  to  the  action,  therefore,  I  think  the  plaintiff  is 

entitled  to  recover.    The  issue  upon  the  plea  to  the  new  assignment 

will  depend  upon  the  question  whether  the  *jury  think  that  Baker, 

up  to  Lady  Day,  1840,  was  tenant  to  the  trustees  of  this  charity,  or 

to  the  plaintiff. 

Ve^'dictfor  tlie  plaintiff  generally. 

Erie  and  Butt^  for  the  plaintiff. 

Bere  and  Roive,  for  the  defendant. 


1840. 
Dec,  23. 

In  th4! 

Pleas, 
[361] 


MANLEY  V.  SHAW. 

(Car.  &  M.  361—362.) 

On  the  trial  of  an  action  of  assumpsit  on  a  bill  of  exchange,  where  the 
cause  was  undefended,  one  of  the  jury  said  that  the  stamp  was  forged,  and 
called  the  attention  of  the  Judge  to  the  fact :  Held,  that  tiie  juryman  mnst 
be  sworn  as  a  witness  to  give  evidence  to  his  brother  jurors,  before  they 
can  act  upon  his  opinion  ;  and  on  his  declining  to  be  sworn  as  a  witness, 
the  Judge  told  the  jury  that  they  must  find  for  the  plaintiff. 

Assumpsit  on  a  bill  of  exchange  by  the  plaintiff  as  indorsee 
against  the  defendant  as  acceptor.  Plea,  that  the  defendant  did 
not  accept,  and  two  special  pleas. 

The  cause  was  undefended. 

After  the  handwriting  of  the  defendant  as  acceptor  had  been 
proved,  one  of  the  jury,  on  looking  at  the  bill,  said  that  the  stamp 
was  a  forgery,  and  stated  to  his  Lordship,  that  several  respectable 
houses  had  been  found  in  possession  of  forged  stamps  to  a  great 
extent,  one  of  them  to  the  extent  of  5002.  worth. 

J.  JeiTis,  for  the  plaintiff,  submitted,  that  the  verdict  must  be 
for  the  plaintiff,  as  there  was  not  any  evidence  to  show  that  the 
stamp  was  forged. 

TiNDAL,  Ch.  J. : 

The  gentleman  of  the  jury  who  says  that  the  stamp  is  a  forgery, 
should  be  sworn  as  a  witness  to  give  evidence  to  his  brother  jurors, 
before  they  can  act  upon  his  opinion  (i). 


(1)  In  the  case  of  Bey.  v.  Frederick 
RoMer,  7  Car.  &  P.  648,  it  was  decided 


that,  where  in  a  criminal  prosecution 
it  is  essential  to  prove  the  particular 
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His  Lordship  then  told  the  juryman,  that,  if  he  thought  proper,      Manlbt 
he  might  be  sworn  and  examined  as  a  witness  to  prove  the  forgery.       shaw. 
The  juryman  stated,  that  he  should  decline  being  examined  as  a       [  362  ] 

"witness. 

« 

TiNDAL,  Ch.  J.,  to  the  jury  : 

Then,  gentlemen,  you  have  only  to  find  your  verdict  for  the 
plaintiff. 

Verdict  f 01'  the  plaintiff'. 

J.  Jervis  and  E.  James,  for  the  plaintiff. 


HOWAED  V.  GOSSETT  and  Others.  i842. 

(Car.  &  M.  380—387.)  ^^' 

Officers  of  the  House  of  Commons,  who  have  a  warrant  of  the  Speaker     ^^gtmingter, 
to  take  a  person  therein  named,  although  they  may  have  a  right  to  enter  his         r  ggQ  n 
house  (having  been  peaceably  admitted)  and  to  search  the  house,  they 
have  no  right,  in  case  they  do  not  find  him,  to  remain  there  to  await  his 
return ;  and  if  they  stay  several  hours  in  the  house  for  that  purpose  they 
are  trespassers  ab  initio. 

In  opening  a  case,  a  plaintifPs  counsel  has  a  right  to  refer  to  and  comment 
on  an  Act  of  Parliament  which  has  passed  since  the  trans€U)tion  which  is 
the  subject  of  the  action,  as  it  may  go  to  show  what  the  law  was  before  the 
passing  of  the  Act,  but  he  has  no  right  to  state  what  occurred  in  the  progress 
of  the  Act  through  the  Houses  of  Parliament,  such  as  that  counsel  were 
heard  against  its  passing,  because  he  would  not  be  entitled  to  go  into 
evidence  of  such  facts. 

Trespass.  The  first  count  of  the  declaration  stated,  that  on  the 
4th  of  February,  1840,  the  defendants  broke  and  entered  the  plain- 
tiff's house,  situate  No.  7,  Norfolk  Street,  in  the  parish  of  Saint 
Clement  Danes,  in  the  county  of  Middlesex,  and  remained  there 
making  a  great  noise  and  disturbance  for  twenty-four  hours,  and 
broke  open  and  injured  divers  doors  and  locks.  Second  count,  that 
the  defendants,  on  the  same  day,  after  having  broken  and  entered 
the  house  on  pretence  of  searching  for  the  plaintiff,  and  after  the 
expiration  of  a  reasonable  time  for  making  such  search,  and  after 
they  had  in  fact  made  it,  again  broke  and  entered  the  plaintiff's 
house,  and  remained  there  two  hours  encumbering  it. 

Fleas :  first,  as  to  the  breaking  the  doors  and  injuring  the  locks, 

value  of  an  article,  the  jury  may  use  knowledge  of  the  subject,  arising  from 

that  general   knowledge    which  any  his  being  in  the  trade,  he  ought  to  be 

man  can  bring  to  the  subject ;  but  ii  sworn  and  examined  as  a  witness, 
any  of   the  jurors  has  a  particular 
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HowABD  Not  guilty ;  and  second,  as  to  the  residue  of  the  trespasses,  that,  on 
GossBTT.  the  27th  of  January,  1840,  a  Parliament  was  held  at  Westminster, 
and  that  the  plaintiff  was  ordered  by  the  House  of  Commons  to 
attend  that  House  forthwith  on  a  charge  of  contempt ;  that  the 
plaintiff  disregarded  the  order,  and  secreted  himself  to  avoid  the 
execution  of  any  warrant,  whereupon  the  House  of  Commons,  on 
the  4th  of  February,  1840,  resolved  that  the  Speaker  should  issue 
his  warrant  to  have  the  plaintiff  brought  up  in  custody  of  the 
[  •381  ]  serjeant-at-arms ;  that  the  warrant  was  *issued  and  delivered  to 
Sir  William  Gossett,  then  being  serjeant-at-arms,  and  by  him 
delivered  to  the  defendants  as  his  deputies  to  execute ;  and  because 
the  said  house  was  the  residence  of  the  plaintiff,  and  a  likely  place 
wherein  to  find  him,  the  defendants  went  there,  and  having  knocked 
at  the  outer  door  were  peaceably  admitted,  and  made  search  for  the 
plaintiff,  and  remained  as  in  the  first  count  mentioned,  but  did  not 
find  the  plaintiff  there;  and  because  it  was  a  likely  place  to  find  the 
plaintiff,  they  the  defendants  did,  for  the  purpose  of  executing  the 
said  warrant  and  whilst  it  was  in  force,  peaceably  and  quietly  (the 
outer  door  being  open)  go  in,  break,  and  enter  the  said  house  and 
continue  there  as  in  the  second  count  mentioned. 

Beplication :  to  the  plea  of  Not  guilty,  a  similiter ;  and  to  the 
second  plea,  so  far  as  the  same  relates  to  the  trespasses  in  the  first 
count  of  the  declaration  mentioned,  that  the  Speaker  of  the  House 
of  Commons  did  not  authorize  the  serjeant-at-arms  by  warrant  in 
manner  and  form  as  pleaded  ;  and  so  far  as  the  said  plea  relates  to 
the  trespasses  in  the  second  count  of  the  said  declaration,  that  true 
it  is  that  a  Parliament  was  holden  as  in  the  plea  mentioned,  and 
true  it  is  that  the  resolution  was  made  by  the  House  of  Commons 
as  in  the  plea  mentioned,  and  true  it  is  that  the  Speaker  issued  his 
warrant  as  in  the  plea  is  mentioned,  nevertheless  the  defendants, 
of  their  own  wrong  and  without  the  residue  of  the  cause  pleaded 
in  justification,  committed  the  trespasses  in  the  second  count 
mentioned. 

It  was  opened  by  Piatt,  for  the  plaintiff,  that  in  the  year  1887 
a  report  was  made  by  the  inspectors  of  prisons  under  the  stat.  5  &  6 
Will.  lY.  c.  88,  in  which  it  was  stated  that  a  book  was  found  in  one 
of  the  prisons  which  was  published  by  a  person  named  Stockdale, 
and  the  inspectors  of  prisons  in  that  report  gave  a  character  to 
that  book  which  if  not  true  was  libellous.  If  this  report  had  been 
circulated  only  among  the  members  of  the  House  of  Commons  there 
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would  have  been  nothing  to  complain  of,  but  instead  *of  that  the  Howard 
House  of  Commons  authorized  Messrs.  Hansard  to  publish  it  and  qossbtt. 
sell  it  to  every  one  who  chose  to  purchase  it,  and  Mr.  Stockdale,  [  *382  ] 
insisting  that  the  book  was  a  medical  work  and  that  the  inspectors 
of  prisons  were  mistaken  in  the  character  of  it,  brought  his  action 
against  Messrs.  Hansard  for  a  libel,  and  Messrs.  Hansard  in  that 
action  pleaded  two  pleas,  the  one  denying  the  publication,  and  the 
other  asserting  that  the  work  was  of  the  character  imputed  to  it, 
and  on  the  trial  of  that  cause  the  then  Attorney-General  (i)  con- 
tended that  the  authority  of  a  resolution  of  the  House  of  Commons 
justified  the  publication  of  a  libel ;  but  Lord  Dbnman,  Ch.  J.,  who 
tried  the  case,  distinctly  laid  down  (2),  that  the  fact  of  the  House 
of  Commons  having  directed  Messrs.  Hansard  to  publish  all 
the  Parliamentary  reports  was  no  justification  to  them  if  such 
publication  contained  a  libel.  Soon  after  that  the  House  of  Com- 
mons appointed  a  committee  to  inquire  into  the  subject  of  privilege; 
and  on  the  8th  of  May,  1837,  that  committee  reported  that  the 
power  of  publishing  such  of  its  reports  as  it  should  deem  conducive 
to  the  public  interests  was  an  essential  incident  to  the  constitutional 
functions  of  the  House  of  Commons,  and  that  the  prosecution  of 
any  action  for  the  purpose  of  bringing  any  of  the  privileges  of  the 
House  of  Commons  into  discussion  elsewhere  than  in  Parliament 
was  a  high  breach  of  privilege.  After  that  report  of  the  committee, 
the  sale  of  the  report  of  the  inspectors  of  prisons  being  still  con- 
tinued, Mr.  Stockdale  brought  a  second  action  against  Messrs. 
Hansard ;  and  on  the  8th  of  June,  1837,  it  was  moved  and  carried 
in  the  House  of  Commons  that  Messrs.  Hansard  should  be  per- 
mitted to  plead  to  that  action,  which  they  did,  justifying  under  the 
supposed  jurisdiction  of  the  House  of  Commons.  That  plea  was 
demurred  to,  and  on  the  31st  of  May,  1839,  the  Judges  of  the  Court 
of  Queen's  Bench  decided  that  it  was  no  justification  (3)  to  Messrs. 
♦Hansard.  That  case  then  went  to  a  jury,  who  gave  Mr.  Stockdale  [  'sss  ] 
1002.  damages.  However,  Messrs.  Hansard  still  continued  to  sell 
the  report  of  the  inspectors  of  prisons ;  and  on  the  26th  of  August, 
1839,  Mr.  Stockdale  brought  a  third  action  against  them,  in  which 
they  suffered  judgment  to  go  by  default,  and  the  jury  in  the  writ  of 
inquiry  in  that  action  gave  Mr.  Stockdale  6002.  damages.  Tbe 
sheriffs  tried  to  stay  the  proceedings  (4),  but  could  not  succeed  in 

(1)  Sir     John     (afterwards    Lord)  (3)  2  P.  &  D.  1. 
Campbell.                                                          (4)  8  DowL  P.  C.  148. 

(2)  7  Car.  &  P.  731. 
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Howard  doing  so,  and  a  writ  having  issued  commanding  them  to  levy  on 
GoMBTT.  Messrs.  Hansard,  it  was,  on  the  16th  of  January,  1840,  moved  and 
carried  in  the  House  of  Commons  that  Mr.  Stockdale,  Mr.  Howard 
(the  present  plaintiff,  who  was  his  attorney),  the  sheriffs,  the  mider- 
sheriffs,  and  the  sheriffs'  officer,  should  appear  before  the  House ; 
and  on  the  22nd  of  January,  after  the  sheriffs  had  been  imprisoned 
on  a  vote  of  the  House  of  Commons,  a  rule  was  made  in  the  Court 
of  Queen's  Bench  commanding  the  sheriffis  to  pay  over  the  money 
levied  in  the  third  action  to  Mr.  Stockdale.  The  publication  of  the 
report  of  the  inspectors  of  prisons  still  continuing,  Mr.  Stockdale, 
on  the  28rd  of  January,  1840,  brought  a  fourth  action,  and  still 
employed  the  present  plaintiff  as  his  attorney  in  it ;  and  on  the  4th 
of  February,  at  about  half-past  seven  in  the  evening,  two  of  the 
defendants  came  to  the  plaintiff's  house  in  Norfolk  Street,  and  after 
they  had  been  told  that  the  plaintiff  was  not  there,  they  searched 
the  house  from  top  to  bottom,  and  having  satisfied  themselves  that 
the  plaintiff  was  not  there,  said  that  they  would  stay  till  the  plain- 
tiff came  back.  A  letter  from  the  plaintiff  was  shown  to  the  defen- 
dants, which  stated  that  the  plaintiff  would  attend  the  House 
of  Commons  on  the  following  day,  but  the  defendants  persisted  in 
staying  in  the  house,  and  did  so  till  half -past  one  on  the  following 
morning,  when  a  person  came  and  directed  them  to  withdraw,  which 
they  did.  On  the  following  day,  the  plaintiff  attended  the  House  of 
[  *S84  ]  ^Commons,  and  avowed  that  he  had  done  his  duty,  and  the  result 
was  that  he  was  sent  to  Newgate,  where  he  remained  from  the  6th 
of  February  to  the  14th  of  May  (i) ;  and  after  the  committal  of 
the  plaintiff,  the  House  of  Commons  passed  a  bill  with  unseemly 
haste  to  protect  themselves,  and  inserted  a  clause  to  prevent 
the  plaintiff  from  asserting  his  rights.  This  was  the  stat.  8 
Vict.  c.  9  (2). 

PoUock,  A..G. : 

I  submit  that  Mr.  Piatt  has  no  right  to  quote  an  Act  of  Parlia- 
ment which  was  passed  after  this  action  was  brought. 

LoBD  Denman,  Ch.  J. : 

I  think  he  may  refer  to  the  Act  with  a  view  of  showing  what  the 
law  was  before  it  passed,  but  not  go  into  the  history  of  the  passing 
of  the  Act. 

(1)  See  Howard  v.  OosseH,  (1845)  10  (2)  See    Stockdale    v.    ffanmrd,   52 

Q.  B.  359,  14  L.  J.  Q.  B.  367.-J^.  G.  P.      B,  B.  347  ( 1 1  Ad.  &  El.  297).— J.  G.  P. 
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Piatt :  Howard 

An  attempt  was  made  in  this  bill  (as  originally  brought  in)  to      Gossstt. 
stop  the  present  action,  and  the  plaintifif  petitioned  the  House  of 
Lords  against  it.    I  myself  appeared  at  the  Bar  of  the  House  of 
Lords  as  counsel. 

LoBD  Denman,  Gh.  J. : 

Mr.  Piatt,  you  are  now  going  too  far;  you  could  not  go  into 
evidence  of  what  you  are  now  stating. 

It  appeared  from  the  evidence  of  Mr.  Howard,  jun.,  the  son  of 
the  plaintiff,  and  Mr.  Pearce,  one  of  his  clerks,  that  on  the  evening 
of  the  4th  of  February,  at  about  seven  o'clock,  Mr.  Stein  and  Mr. 
Bellamy,  two  of  the  defendants,  who  were  officers  of  the  House  of 
Commons,  came  to  the  house  of  the  plaintiff  and  stated  that  they 
had  the  Speaker's  warrant  against  the  plaintiff,  and  that  they 
must  search  the  house,  which  they  did ;  and  that  not  finding  the 
plaintiff,  Mr.  Bellamy  said  that  they  must  stay  in  the  house  till  the 
plaintiff  returned,  however  long  that  might  be  ;  and  that  at  about 
half-past  one  on  the  same  night.  Captain  Gossett,  the  assistant 
serjeant-at-arms  of  the  House  of  ^Commons,  came  and  desired  Mr.  [  •3So  ] 
Bellamy  to  read  the  Speaker's  warrant,  which  he  did ;  and  that  by 
about  twenty  minutes  past  one  all  the  defendants  had  left  the 
plaintiff's  house.  It  was  also  proved,  that  soon  after  Mr.  Bellamy 
and  Mr.  Stein  came  to  the  plaintiff's  house,  Mr.  Howard,  jun., 
showed  them  a  letter  from  the  plaintiff,  which  stated  that  he 
would  attend  at  the  House  of  Commons  on  the  following  day. 
From  the  cross-examination  it  appeared  that  the  conduct  of  the 
defendants  was  perfectly  gentlemanlike,  and  that  there  was  not  the 
slightest  incivility  or  rudeness  on  either  side. 

Pollock,  A.-G.,  for  the  defendants: 

The  plaintiff  upon  this  record  does  not  deny  to  the  House  of 
Commons  the  right  they  contend  for,  and  the  letter  of  the  plaintiff 
shows  that  he  did  not  intend  to  set  himself  against  the  authority  of 
the  House  of  Commons,  if  properly  exercised — on  the  contrary,  it  is 
quite  clear  that  the  plaintiff  intended  to  attorn  to  their  jurisdiction. 
I  admit  that  the  defendants,  who  are  officers  of  the  House  of 
Commons,fhave  been  guilty  of  an  irregularity  in  the  execution  of 
their  warrant.  They  stayed  in  the  house  of  the  plaintiff  after  they 
knew  that  he  was  not  there,  intending  to  await  his  return;  and  that 
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Howard  they  had  no  right  to  do,  as  those  who  have  the  execation  of  a 
GoBSETT.  warrant,  although  they  have  a  right  to  enter  the  person's  house,  and 
to  search  his  house  to  find  him,  and  to  be  in  the  house  a  reasonable 
time  for  the  pur^se  of  making  that  search,  have  no  right  to  stay 
in  the  house  till  the  party  comes  back.  The  plaintiff's  declaration 
consists  of  two  complaints :  the  one  the  entering  the  house  and  break- 
ing the  doors  and  locks ;  and  the  other  the  staying  in  the  house.  I 
am  bound  to  admit  that  the  defendant's  staying  in  the  house  cannot 
be  justified ;  and  that  that  being  so,  the  defendants  were  trespassers 
ab  initio  and  the  case  is  therefore  a  question  of  damages  only  ;  and 
the  case,  so  far  from  raising  any  question  on  the  jurisdiction  of  the 
[  •386  ]  House  of  Commons,  entirely  admits  it.  If  the  *plaintiff  had  intended 
•  to  raise  the  constitutional  question  he  should  have  demurred  to  the 
plea ;  instead  of  which,  as  to  one  part  of  the  case,  he  denies  the  issuing 
of  the  Speaker's  warrant  as  a  matter  of  fact,  which  renders  this  a 
question  of  excess  of  jurisdiction,  in  which  the  jurisdiction  itself  is 
not  affected  to  be  denied.  It  was  held,  in  the  Six  Carpenters^  case  (i), 
that  if  a  party  having  a  writ  or  warrant  to  execute  is  guilty  of 
an  excess,  that  renders  him  a  trespasser  ab  initio,  and  the  writ  or 
warrant  does  not  protect  the  party  even  to  the  extent  to  which  it 
would  have  protected  him  if  he  had  not  been  guilty  of  excess ;  and 
this  was  so  even  in  the  case  of  any  excess  committed  in  distraining 
for  rent,  before  the  stat.  11  Geo.  II.  c.  19 ;  and  the  present 
defendants  are  in  the  same  situation  as  a  sheriff  who,  though  both 
himself  and  his  officer  would  be  protected  in  executing  the  Queen's 
writ,  is  still  liable  to  an  action  if  he  or  his  officer  is  guilty  of  an 
excess. 

Lord  Dbnman,  Gh.  J.  (in  summing  up) : 

The  defendants  have  pleaded  a  justification  that  they  were  acting 
under  the  warrant  of  the  Speaker  of  the  House  of  Gommons ;  and  the 
plaintiff,  by  his  replication  as  to  the  trespasses  in  the  first  count  of 
the  declaration,  denies  the  warrant ;  but  as  to  the  trespasses  in  the 
second  count,  the  plaintiff  admits  the  resolution  of  the  House  of 
Gommons,  and  the  warrant  as  stated  in  the  plea,  and  denies  only  the 
residue  of  the  justification ;  but  with  reference  to  the  amount  of 
damages,  we  must  look  at  the  whole  case.  It  is  properly  admitted 
by  thele&rned, Attorney-General,  that  all  that  the  defendants  did,  in 
remaining  in  the  house  for  the  purpose  of  taking  the  plaintiff  when 
he  should  come  back,  cannot  be  justified;   but  the  plaintiff  also 

(1)  8  Co.  Bep.  H6. 
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admits,  that,  as  to  the  searching  the  bouse,  the  defendants  may      Howard 
be  justified.  Gossbtt. 

Plait: 

No  warrant  has  been  given  in  evidence ;  and,  as  to  the  trespasses 
in  the  first  count,  the  warrant  is  denied. 

Lord  Denman,  Cb.  J. :  [  387  ] 

No  doubt  all  the  issues  must  be  found  for  the  plaintiff,  except 
as  to  breaking  the  doors  and  locks,  which  did  not  occur;  but, 
as  to  the  question  of  damages,  we  cannot  shut  our  eyes  to  the 
fact,  that,  in  replying  as  to  trespasses  in  the  second  count,  the 
plaintiff  admits  that  a  warrant  was  issued  by  the  Speaker;  • 
and  I  think  it  is  pretty  clear  upon  the  evidence,  that  the  search 
was  made  under  it;  but  it  is  also  conceded,  that  the  defen- 
dants by  unlawfully  staying  in  the  house  after  the  search  was 
made  became  trespassers  ah  initio^  and  that  prevents  them  from 
availing  themselves  of  what  would  be  otherwise  a  justification  up 
to  that  point.  The  defendants  seem  to  have  acted  without  the  least 
appearance  of  malice,  and  thinking  they  were  justified  in  what  they 
did;. still  the  plaintiff 's  business  must  have  been  interrupted,  and 
his  family  put  to  great  inconvenience  under  a  claim  of  a  right 
which  cannot  be  justified  in  point  of  law;  and  those  persons,  who 
have  to  execute  extraordinary  powers  upon  great  and  extraordinary 
occasions,  ought,  before  they  act,  to  inform  themselves  of  the  extent 
of  their  powers.  You  will  therefore  say  what  just  and  reasonable 
compensation  these  defendants,  who  are  officers  of  the  House  of 
Commons,  should  make  for  this  trespass,  that  their  warrant  from 
the  House  of  Commons  did  not  authorize. 

Verdict  for  the  defendants^  as  to  the  breaking  of  two 
doors  and  locks ;  and  as  to  the  residue^  for  ike 
'plaintiff.    Damages  lOOi. 

Platty  Kelly,  and  Petersdorff,  for  the  plaintiff. 

Pollock,  A.-G.,  Follett,  S.-G.,  Crompton,  and  F,  Pollock  for  the 
defendants. 
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KEMP  V.  KING. 

1842. 
Dec.  7.  (Car.  &  M.  39^—399 ;  S.  C.  2  Moo.  &  Rob.  437.) 

Sittings  at  ^  Judge  at  Nisi  Prius  will  not  compel  a  witness  to  produce  a  document 

Wett minster,  under  a  subpoena  duces  tecum,  if,  as  against  the  party  asking  its  producdon, 

[  396  ]  the  witness  has  a  lien  on  the  document  which  is  called  for  (1). 

Case  for  maliciously  suing  out  a  Jiat  in  bankruptcy  against  the 
plaintiflF.     ♦     *     ♦ 

On  the  part  of  the  plaintiff,  the  order  for  superseding  the  Jiat 
in  bankruptcy,  which  had  issued  against  the  plaintiff,  was  put  in. 


[  397  ]  On  the  part  of  the  plaintiff,  Mr.  Heathcote  was  called  upon, 

under  a  mbpcena  duces  tectiin,  to  produce  a  deed  between  the  plaintiff 
of  the  one  part,  and  Mr.  Clark  of  the  other  part.     Mr.  Heathcote 

[  *898  ]  objected  to  producing  it,  stating,  "^that  he  had  a  lien  on  it.  He 
stated  that  he  had  a  lien  upon  it  as  against  the  present  plaintiff. 

Erie,  for  the  plaintiff : 

I  submit  that  the  witness  is  bound  to  produce  the  deed,  as  by  the 
production  of  it  he  would  not  lose  his  lien. 

Lord  Denman,  Ch.  J. : 

If  he  puts  it  in  when  you  call  for  it  he  in  effect  parts  with  the 
lien  which  he  has  on  it,  as  against  your  client ;  I  shall  not  compel 
him  to  produce  it. 

The  deed  was  not  produced  (2). 

*  «  *  *  « 

[  399  ]  At  the  end  of  the  plaintiff's  case,  Lord  Denman,  Ch.  J.,  being  of 

opinion  that  a  want  of  probable  cause  was  not  shown, 

Erie,  for  the  plaintiff,  elected  to  be  nonsuited. 

Nonsuit 

Erie  and  E.  James,  for  the  plaintiff. 

Kelly  and  Bramwell,  for  the  defendant. 

(1)  See  Hope  v.  Liddell,  (1855)  7  De  at  Nisi  Prius;  but  that,  if  he  feareit 
G.  M.  &  G.  33 1  ;  Re  Cameron* s  Coalbrook  may  be  abstracted,  the  Judge  will  allow 
Hallway  Co.,(1857)  25  Beav.  1.— J.G.  P.  him  to  stand  by  the  witness  while  the 

(2)  See  the  case  of  TJumpson  y.  witness  is  examined  respecting  it.  In 
Mosley,  5  Car.  &  P.  501,  in  which  Lord  that  case  it  did  not  appear  that  the 
Ltndhurst,  C.  B.,  held  that  a  person  witness  claimed  any  lien  as  against 
having  a  lien  upon  a  document  is  no  the  person  requiring  the  production  of 
objection  to  his  producing  it  on  a  trial  the  document. 
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BROWN  V.  JOHNSON.  i842. 

(Car.  &  M.  440—448.)    '  ^HL  ' 

By  a  charter-party  a  ship  was  to  proceed  to  Honduras  and  there  load,  London!^ 
**  at  one  of  the  usual  and  customary  ports  or  places  of  loading,  including  r  4^0  1 
the  rivers  Ulna  and  Dulce/'  a  cargo  of  mahogany  and  logwood.  The 
freighter  by  letter  directed  the  captain  to  proceed  to  Belize  in  the  bay  of 
Honduras,  and  address  himself  to  Mr.  S.,  '*who  will  furnish  you  with  a 
homeward  cargo  of  mahogany  and  logwood  agreeable  to  charter-party.*' — ^The 
captain  took  the  ship  to  Belize,  where  Mr.  S.  put  a  small  quantity  of 
logwood  on  board  and  directed  the  ship  to  go  to  Ulna,  where  about  half  a 
cargo  was  put  on  board.  Mr.  S.  then  sent  the  ship  to  two  other  places  of 
loading  in  Honduras,  at  which  the  cargo  was  completed  :  Held,  that  it  was 
a  question  for  the  jury  whether  the  ship  was  sent  to  Belize  as  her  port  of 
loading ;  and  that  if  die  was,  the  freighter  was  liable  for  the  extra  expenses 
of  her  going  to  all  the  other  places  for  the  residue  of  her  cargo ;  but  that, 
if  Belize  was  not  to  be  considered  her  port  of  loading,  Ulna  certainly  was, 
and  the  freighter  would  at  all  events  be  liable  for  the  extra  expense  of  her 
going  for  cargo  to  other  places  after  Ulna,  as  by  the  charter-|>arty  the 
freighter  was  to  load  at  one  of  the  usual  ports  or  places  of  loading  in 
Honduras. 

In  the  absence  of  any  custom,  Sundays  are  to  be  computed  in  the 
calculation  of  the  lay  days  at  the  port  of  discharge  (1). 

AssuMPBiT.  The  declaration  stated,  that,  on  the  80th  of  April, 
1841,  by  a  certain  charter-party  then  made,  it  was  agreed  by  the 
plaintiff,  therein  described  as  the  owner  of  the  ship  Trinidad,  and 
the  defendant,  that  the  ship  should  proceed  to  Honduras  and  there 
load,  ''  atone  of  the  usual  and  customary  ports  or  places  of  loading, 
including  the  rivers  Ulna  and  Dulce,  a  full  and  complete  cargo  of 
mahogany,  with  logwood  or  log-ends  for  broken  stowage  only,  and 
proceed  to  a  good  and  safe  port  of  discharge  in  the  United  King- 
dom." "  Twenty-five  running  days  for  every  hundred  tons  of 
mahogany  were  to  be  allowed  the  said  merchant,  if  the  ship  were 
not  sooner  dispatched,  for  loading  the  said  ship  at  Honduras,  and 
fifteen  days  for  discharging  at  her  destined  port  in  the  United 
Kingdom,  and  thirty  days  on  demurrage  over  and  above  the  said 
loading  days,  at  6L  per  day."  The  declaration  then  went  on  to  aver, 
that  the  *ship  had  sailed  to  Honduras  and  arrived  there,  being  [  •441  ] 
consigned  to  one  Joseph  Swasey,  the  agent  of  the  defendant,  and  at 
one  of  the  usual  and  customary  ports  and  places  there,  to  wit,  Belize, 
was  ready  to  load.  Breach,  that  the  defendant  did  not  nor  would 
load  on  board  the  ship  a  full  and  complete  cargo  at  one  of  the 
usual  and  customary  ports  and  places  of  loading,  including  the 
rivers  Ulna  and  Dulce,  but,  on  the  contrary,  in  order  to  obtain  such 

(1)  See  on  this  point  the  same  case  on  amotion  for  a  new  trial,  reported 
62  E.  E.  632  (10  M.  &  W.  331). 
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Bbown  cargo,  the  plaintiff  was  forced  and  obliged,  and  the  defendant's 
Johnson,  agent  required  him,  to  go  from  Belize  to  another  port  in  Honduras, 
to  wit,  to  Amoa,  and  from  thence  to  another  place  of  loading  in 
Honduras,  to  wit,  to  Ulna,  and  from  thence  back  again  to  Amoa, 
and  from  thence  to  another  place  of  loading  in  Honduras,  to 
wit,  Monkey  Biver,  and  from  thence  back  again  to  Belize 
aforesaid;  by  reason  of  which  the  plaintiff  was  obliged  to 
expend  divers  sums  of  money.  There  was  also  an  averment  that 
the  ship  brought  a  full  cargo  of  mahogany  to  Hull,  the  plaintiff 
having  orders  from  the  defendant  to  proceed  thither,  and  there 
delivered  the  cargo;  and  that  the  defendant  did  not  nor  would 
discharge  the  said  cargo  at  Hull  within  the  said  number  of  fifteen 
days  in  the  said  charter-party  in  that  behalf  mentioned,  but  detained 
the  ship  for  six  days  after  the  said  fifteen  laying  days — whereby  a 
sum  of  1,8272.  7s.  2d.  became  due  to  the  plaintiff  for  freight,  and  86/. 
for  demurrage :  and  although  part  of  the  sum  due  for  freight,  to  wit, 
1,812Z.  98.  6d.  had  been  paid,  yet  the  defendant  refused  to  pay  the 
residue  of  the  said  freight,  and  would  not  pay  any  part  of  the  said 
sum  so  due  for  demurrage  as  aforesaid. 

Pleas:  first,  non  assumpsit.  Second,  "as  to  the  said  supposed 
breach  of  promise  in  the  said  declaration  first  above  assigned,"  that 
the  defendant  did  load  a  full  and  complete  cargo,  according  to  the 
charter-party,  at  one  of  the  usual  and  customary  ports  or  places  of 
loading,  including  the  rivers  Ulna  and  Dulce,  according  to  the  form 
and  effect  of  the  said  charter-party  (concluding  to  the  country). 
[  •442  ]  Third,  as  to  the  residue  of  the  declaration,  that  the  plaintiff  *did 
not  deliver  the  said  cargo,  or  any  part  thereof,  to  the  defendant  as 
in  the  declaration  is  alleged  (concluding  to  the  country).  Fourth, 
as  to  so  much  of  the  declaration  ^s  relates  to  the  non-payment  of 
the  residue  of  freight,  that  the  defendant  had  paid  it.  Fifth,  as  to 
so  much  of  the  declaration  as  relates  to  the  non-payment  of  the 
residue  of  the  freight,  that,  by  the  neglect  and  default  of  the 
plaintiff's  servants,  a  portion  of  the  cargo  was  damaged,  and  that 
it  was  agreed  between  the  plaintiff  and  the  defendant  that  the  defen- 
dant should  abandon  all  claim  for  the  damage,  and  the  plaintiff 
abandon  all  claim  for  the  residue  of  the  freight  (concluding  with  a 
verification).  Sixth,  "as  to  so  much  of  the  said  declaration  as 
relates  to  the  said  supposed  demurrage  in  the  said  declaration  men- 
tioned," that  the  defendant  did  not  detain  the  ship  over  and  above 
the  said  fifteen  laying  days  in  the  charter-party  mentioned  (con- 
cluding to  the  country).     Seventh,  as  to  the  supposed  demurrage, 


i 
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that  the  defendant  would  have  discharged  the  cargo  within  the  number       Brown 
of  fifteen  days  in  the  charter-party  mentioned,  but  was  prevented     johnsok. 
BO  doing  by  the  wrongful  act,  procurement,  neglect,  and  default 
of  the  plaintiff,  his  servants  and  agents  (concluding  to  the  country). 

Eeplication  to  the  first,  second,  third,  and  sixth  pleas,  a  similiter ;  to 
the  fourth  plea,  a  denial  of  the  payment ;  to  the  fifth  plea,  a  denial  of 
the  agreement  in  that  plea  mentioned ;  and  to  the  last  plea,  de  injuiich 
The  charter-party  was  put  in.  It  was  dated  the  80th  of  April, 
1840 ;  and  by  it  the  ship  Trinidad  was  to  proceed  to  Honduras, 
''  and  there  load  from  the  factory  of  the  said  merchant,  say  at  one 
of  the  usual  and  customary  ports  and  places  of  loading,  including 
the  rivers  Ulna  and  Dulce,  a  full  and  complete  cargo  of  mahogany, 
with  logwood  or  log-ends  for  broken  stowage  only  ;  "  "  and,  being  so 
loaded,  shall  therewith  proceed  to  a  good  and  safe  port  of  discharge 
in  the  United  Kingdom,"  "  and  there  deliver,"  upon  being  paid 
freight  for  mahogany  at  the  rate  of  *8Z.  17«.  6d.  per  ton,  and  for  [  •^^s  ] 
logwood  or  log-ends  11.  per  ton.  "  Twenty-five  running  days  for 
every  100  tons  of  mahogany  are  to  be  allowed  to  the  said  merchant, 
if  the  ship  is  not  sooner  dispatched,  for  loading  the  said  ship  at 
Honduras,  and  fifteen  days  for  discharging  at  her  destined  port  in 
the  United  Kingdom,  and  thirty  days  on  demurrage  over  and  above 
the  said  laying  days,  at  61.  per  day." 

A  letter  of  instructions  from  the  defendant  to  Captain  Huntley 
Brown,  the  captain  of  the  Trinidad,  dated  May  80th,  1841,  was  put 
in,  of  which  the  following  is  an  extract :  "  Sir, — Having  chartered 
your  vessel  for  a  return  cargo  from  Honduras  to  a  port  in  the 
United  Kingdom,  you  will  now  be  pleased  to  proceed  and  make  the 
best  of  your  way  for  Belize,  in  the  bay  of  Honduras.  On  your 
arrival  there,  you  will  address  yourself  and  vessel  to  my  friend  Mr. 
Joseph  Swasey,  who  will  furnish  you  with  a  homeward  cargo  of 
mahogany  and  logwood,  agreeably  to  charter-party ;  which  being 
completed,  you  will  then  proceed  homeward,  calling  at  Cork  for 
orders,  at  which  port  the  necessary  timely  instructions  as  to  your 
port  of  destination  will  be  awaiting  your  arrival,"  <&g. 

It  was  proved  by  Captain  Huntley  Brown,  that  in  consequence  of 
this  letter  he  proceeded  with  the  ship  to  Belize,  and  arrived  there 
on  the  17th  of  September,  1840,  when  he  reported  himself  to  Mr. 
Swasey,  who,  after  putting  about  twenty  tons  of  logwood  on  board 
the  ship,  directed  him  to  proceed  to  Amoa,  which  he  objected  to  do ; 
but,  after  objecting,  went  thither  because  he  was  not  able  to  get 
cash  to  carry  on  the  ship  without  doing  so,  unless  he  had  executed 
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Brown  a  bottomry  bond.  It  was  further  proved  by  Captain  Hontley 
Johnson.  Brown,  that  he,  by  the  direction  of  Mr.  Swasey's  agent,  proceeded 
to  Ulna,  where  about  half  a  cargo  of  mahogany  was  put  on  board, 
and  thence  to  Amoa  again,  and  thence  to  Monkey  River,  where 
about  one- third  of  a  cargo  was  put  on  board,  and  thence  to  Belize 
again,  where  the  residue  of  the  cargo  being  obtained  from  Mr. 
[  Uii  ]  Swasey,  the  ship  sailed  for  England  on  the  25th  of  *November, 
1840,  and  arrived  at  Hull  (the  port  directed  by  the  defendant)  on 
the  1st  of  February,  1841,  and  was  reported  on  that  day,  and  got  into 
the  Hull  Docks,  and  was  put  in  the  charge  of  the  Dock  Company's 
officers  on  that  afternoon.  This  witness  stated,  that  the  extra 
expense  of  going  to  the  different  places  at  Honduras  amounted  to  157{. 

It  was  proved  by  Mr.  Brown,  that  the  discharging  of  the  cargo 
commenced  on  the  4th  of  February,  and  was  completed  on  the  2Srd, 
the  ship  not  having  been  got  to  the  dock  side  till  the  4th,  by  reason 
of  the  crowded  state  of  the  docks. 

The  entry  in  the  books  of  the  custom-house  at  Hull  was  pat  in, 
which  showed  that  the  ship  was  reported  on  the  Ist  of  February. 

S.  Martin  addressed  the  jury  on  the  facts  of  the  case,  and 
opened  evidence  on  the  fifth  plea ;  and  with  respect  to  the  demur- 
rage, he  submitted  that  the  fifteen  days  were  to  computed  from  the 
time  the  ship  was  put  in  a  condition  to  deliver  her  cargo,  and  that 
it  was  contrary  to  good  sense  that  the  time  should  begin  before  the 
ship  was  able  to  unload,  and  therefore  that  the  time  ought  in  this 
case  to  be  calculated  from  the  4th  of  February,  and  the  Sundays, 
which  were  the  7th,  14th,  and  2lBt  of  February,  be  excluded. 

Aldbbsom,  B.  : 

The  general  rule  of  law  is,  that  '*  days  "  mean  consecutive  days, 
except  Sunday  is  the  first  or  the  last  day ;  but  in  mercantile  cases 
it  is  sometimes  otherwise,  because  mercantile  contracts  are  to  be 
construed  with  reference  to  mercantile  usage. 

[  445  ]  Evidence  was  given  with  a  view  of  proving  the  fifth  plea,  but  on 

this  part  of  the  case  no  question  of  law  arose ;  and  evidence  was 

[  *446  ]  also  given  that  the  cargo  was  discharged  *by  a  lumper,  and  that 
there  was  no  unnecessary  delay. 

Whateleyj  in  reply : 

I  submit  that  the  plaintiff  is  entitled  to  demurrage  from  the  time 
the  ship  was  reported  to  be  ready  for  discharging  till  the  last  day 
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when  the  last  portion  of  her  cargo  was  taken  out,  and  that  in       Brown 
computing  the  time  the  Sundays  should  be  reckoned.  johkson. 

Alderson,  B.y  (in  summing  up) :  [  ^^7  ] 

The  second  plea  states,  that  the  defendant  did  load  in  and  on 
board  this  ship  a  full  cargo  according  to  this  charter-party  at  one  of 
the  usual  and  customary  ports  or  places  of  loading,  including  the 
rivers  Ulna  and  Dulce ;  and  to  show  that  he  did  not  a  letter  is  put 
in,  by  which  he  directs  the  ship  to  go  to  Belize,  where  a  part  of  the 
cargo  is  put  on  board.  The  letter  does  not  in  terms  direct  him  to 
Belize  for  his  cargo.  It  is  for  you  to  say,  whatever  ambiguity 
there  may  be  in  the  letter,  whether  the  conduct  of  the  parties  does 
not  fix  Belize  as  the  port  of  loading.  It  is  not  material  to  the 
verdict  whether  Belize  was  the  port  of  loading  or  not,  because  if 
Belize  was  not.  Ulna  certainly  was ;  and  at  all  events  the  defendant 
cannot  say  that  he  put  a  full  cargo  on  board  at  any  one  port,  which 
he  was  bound  to  do.  Still  it  is  important  with  respect  to  the 
damages ;  for,  if  Belize  was  not  the  port  to  which  the  ship  was 
directed  as  the  port  of  loading  and  Ulna  was,  the  plaintiff  cannot 
charge  anything  for  additional  expenses  in  going  to  Ulna.  With 
respect  to  the  claim  for  demurrage,  it  appears  that  the  ship  arrived 
at  Hull  on  the  Ist  of  February,  and  on  that  day  was  reported,  and 
was  also  put  in  the  charge  of  the  Dock  Company's  officers,  and  that 
she  got  to  her  berth  on  the  4th.  Now  the  period  from  which  the 
days  count  is  from  the  time  the  vessel  arrives  in  the  dock  and  is  in 
the  management  of  the  Dock  Company's  or  harbour-master's  officers, 
and,  when  neither  party  is  to  blame,  the  number  of  days  run  from 
the  time  when  the  ship  is  in  a  dischargeable  state,  and  if  no  period 
is  mentioned  the  cargo  is  to  be  discharged  in  a  reasonable  time,  to 
commence  from  the  time  when  the  ship  is  in  a  state  to  begin 
delivering,  therefore  I  ^think  that  demurrage  should  be  calculated  [  *^^^  ] 
from  the  1st  of  February,  unless  it  were  shown  that  the  lapse  of 
time  arose  from  the  plaintiff's  own  negligence ;  and  if  it  did  you 
ought,  as  to  this  part  of  the  case,  to  find  for  the  defendant. 

Verdict  for  the  plaintiff  on  all  the  issues^  mth  1511. 
damages  on  the  first  issue ;  the  jury  also  giving 
damages  for  three  days'  demurrage,  and  stating 
that  they  did  not  deduct  the  Sundays. 

Whateley  and  H.  HiUf  for  the  plaintiff. 

Jervis  and  S.  Martin,  for  the  defendant. 
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1M2.  MACNAMARA   v.  HULSE  and  Others. 

^—'  (Car.  &  M.  471—478.) 

Tr«<wmwtor.  Semhhy  that  if  an  inyentios,  for  wluch  a  patent  is  granted,  would,  if  put 

|.  . ..  1     *  into  practice,  be  ufieful,  an  action  for  the  infringement  of  the  patent  may 

be  maintained,  although  the    plaintiff's  invention  has  never  been  put 

into  actual  use,  except  by  the  defendant,  when  he  infringed  the  pat«it(l). 

A  specification  which  leaves  it  to  experiments  to  determine  how  ihe 
invention  is  to  be  carried  out  is  not  good. 

If  a  patent  be  taken  out  for  blocks  for  paving  with  "  stone  or  any  other 
suitable  material,'*  this  will  include  wood  pavement,  although  no  wood 
pavement  was  in  actual  use  at  the  date  of  the  patent,  and  although  the 
inventor  might  not  have  had  wood  pavement  in  his  contemplation. 

Case  for  the  infringement  of  a  patent,  dated  15th  of  March, 
1837,  for  "  certain  improvements  in  paving,  pitching,  or  covering 
streets,  roads,  and  other  ways."  The  declaration,  besides  the 
usual  breaches,  that  the  defendants  used  the  plaintiff's  invention, 
&c.,  stated  that  the  defendants  did  make  and  cause  to  be  made 
large  quantities  of  wooden  blocks,  for  the  purpose  of  paving  roads, 
streets,  and  ways  according  to  the  improvements  of  the  plaintiff", 
and  in  imitation  of  his  invention.  Pleas,  first.  Not  guilty.  Second, 
that  the  plaintiff  was  not  the  true  or  first  inventor.  Third,  that  the 
said  invention  was  not,  at  the  time  of  making  and  granting  the 
said  letters  patent,  a  new  invention  within  this  realm,  but  had 
been  and  was  publicly  practised  and  used  before.  Fourth,  that 
the  nature  of  the  said  invention,  and  the  manner  in  which  the 
same  was  and  is  to  be  performed,  were  not  nor  are  particularly 
described  or  ascertained  by  the  specification.  Fifth,  that  the  said 
invention  was  not  nor  is  of  any  public  use  or  benefit.  All  the 
defendants'  pleas  concluded  to  the  country,  except  the  third,  which 
concluded  with  a  verification.  Beplication  to  the  third  plea,  that 
the  said  invention  was,  at  the  time  of  the  making  and  granting 
the  said  letters  patent,  a  new  invention  within  this  realm,  and  had 
not  been  nor  was  publicly  practised  or  known  before  that  time 
(concluding  to  the  country). 

The  defendants  had,  under  the  stat.  6   &  6  Will.  lY.  c.  88, 
[  •472  ]       *B.  5  (2),  given  to  the  plaintiff  a  notice  of  sixteen  objections,  which 
were  in  substance  as  follows:    First,  that  the  mode  of  paving 
described  in  the  letters  patent  was  not  new. 

Second,  that  the  invention  does  not  show  any  new  method  of 
cutting  the  materials. 

(1)  See  Hinhs  A  Son  v.  Sa/dy  Light-         (2)  Bepealed  by  46  &  47  Yict.  c.  57, 
ing  Co,    (1876)   4  Gh.  D.  607,  616.      s.  113;  but  see  now  s.  29  of  that  Act 
OUo  V.  Lifi/ord  (1882)  46  L.  T.  35,  41. 
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Third,  ''  that,  at  the  time  of  granting  the  letters  patent,  wood  Macnamara 
pavement  was  not  practised  or  known  in  England,  and  the  term  hulse. 
*  paving'  or  'pitching'  signifies  a  road  laid  with  stones  endwise; 
and  throughout  the  whole  patent  the  word  '  wood  '  is  not  used,  but 
only  stone  or  other  suitable  materials  of  a  similar  nature,  such 
as  marble,  granite,  or  any  mineral  substance,  but  not  vegetable 
substance." 

Fourth,  that  the  patent  does  not  apply  to  any  pitching  or  cover- 
ing of  wood,  and  is  not  applicable  to,  and  does  not  authorize  the 
making  roads  with  wood. 

Fifth,  that  the  specification  was  not  sufficient,  because  it  did  not 
state  any  invention,  any  novelty,  any  new  process,  or  any  new 
result  from  an  old  process. 

Sixth,  that  the  plaintiff's  claim  is  for  all  shapes,  forms,  and 
bevils,  and  no  angle  is  defined  in  the  specification. 
Seventh,  that  the  plan  and  section  do  not  agree. 
Eighth,  that  no  exact  depth  of  the  materials  is  given. 
Ninth,  that  the  specification  sometimes  says  half  stones  to  be 
against  the  curb,  but  the  section  does  not  show  it. 

Tenth,  that  iron  and  brick  roads  were  tried  after  the  invention 
*and  patent,  and  that,  so  far  as  they  are  included  in  them,  they      [  ^478  ] 
are  of  no  practical  benefit  or  advantage. 

Eleventh,  that  the  supposed  invention  is  of  no  public  benefit  or 
advantage. 
Twelfth,  that  it  was  not  new. 

Thirteenth,  that  the  title  j  of  the  patent  is  insufficient  and  inap- 
plicable, if  it  was  intended  thereby  to  extend  to  wood  pavements, 
such  as  have  been  put  in  practice  and  used  by  the  defendants. 

Fourteenth,  that  the  specification  is  insufficient,  because  it  does 
not  describe  the  invention  so  that  it  is  fully  disclosed  and  made 
known  to  the  public. 

Fifteenth,  that  by  the  specification  it  is  not  described  whether 
the  sides  of  the  materials  should  be  laid  down  at  right  angles  with 
the  base,  or  with  each  other,  or  at  any  angle,  or  in  what  figure ; 
nor  do  the  drawings  supply  that  defect,  nor  does  the  length,  breadth, 
or  depth  of  the  stones  or  other  materials  appear. 

Sixteenth,  that  the  depth,  breadth,  and  length  of  the  stones 
or  other  substances  will  depend  on  the  mineral  or  vegetable 
substances  used,  whereas  neither  the  specification  nor  drawings 
point  out  nor  define  what  differences  will  be  created,  or  how  met 
or  disposed  of. 
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Macnamaba  It  was  opened  by  Pollock,  A.-G.,  for  the  plaintiff,  that  the 

HuLBE.  plaintiff  had  invented  a  block  which  was  useful  for  wood  pavement, 
the  plaintiff's  block  being  in  the  form  of  two  solid  rhombs,  placed 
one  in  front  of  the  other  in  opposite  directions,  so  that  each  side  of 
one  of  the  plaintiff's  blocks  was  bevilled  both  inwards  and  out- 
wards. This  block  had  been  imitated  by  the  defendants,  each  of 
whose  blocks  consisted  of  a  single  solid  rhomb,  and  the  defendants 
then  fastened  their  blocks  together  by  pins,  so  that  two  of  the 
defendants'  blocks  fastened  together  by  the  pins,  as  they  were 
intended  to  be,  were  exactly  the  same  as  one  of  the  blocks  of  the 
plaintiff;  and  if  one  of  the  plaintiff's  blocks  were  cut  in  half,  so  as 
I  *474  ]  to  detach  from  each  other  the  two  solid  ^rhombs  of  which  it  con- 
sisted, the  two  parts  would  be  each  of  them  the  same  as  one  of  the 
defendants'  blocks.  It  appeared  from  the  defendants'  objections, 
delivered  under  the  5th  section  of  the  stat.  5  &  6  Will.  lY.  c.  88, 
that  it  was  to  be  objected  that  the  plaintiff's  patent  was  not  taken 
out  for  wood  pavement,  and  that  the  defendants  meant  to  rely  on 
sixteen  different  objections. 

LoBD  Abinoeb,  G.  B.  : 

Whatever  objections  the  defendants  may  have  given  you  notice 
of  they  cannot  go  beyond  their  pleas.  I  apprehend  that  the 
statute  does  not  make  the  notice  of  objections  stand  in  the  place 
of  pleas. 

KeUy,  for  the  defendants : 
The  notice  of  objections  merely  states  more  particularly  what 
the  pleas  state  more  generally. 

PoUock,  A.-G. : 
The  objection  is,  that  wood  is  not  specifically  mentioned  either  in 
the  patent  or  in  the  specification. 

Lord  Abinoeb,  C.  B.  : 

This  is  not  a  patent  for  wood  pavement,  it  is  for  paving  without 
any  limit  as  to  material. 

On  the  part  of  the  plaintiff  an  examined  copy  of  the  specification 
was  put  in.  It  was  dated  the  Ist  of  September,  1887,  and  was  as 
follows : 

''My  invention  consists  in  an  improved  mode  of  cutting  or 
forming  stone,  or  other  suitable  material,  for  paving  or  covering 
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roads  or  other  places,  such  as  roofs  of  buildings,  or  floors,  as  here-  Macnamara 

after    described."     (Here    followed  a   description  of    a    drawing       hulse. 

annexed  to  the  specification.     There  was  no  scale  attached  to  the 

drawing,  and  the  precise  angle  at  which  the  bevils  were  to  be 

made  was  not  stated.)    And  it  concluded — "And  I  would  have 

it  understood,  that  what  *I  claim  is  the  mode  herein  explained       [  *^75  ] 

of  forming  or  working  the  stones  or  other  materials  to  the  figures 

A.  or  B.,  for  the  purpose  of  producing  better  paving,  pitching, 

or  covering  of  streets,  roads,  and  ways,  and  other  purposes,  as 

above  described." 

It  was  proved  by  Mr.  Bebbington  that  he  had  made  seven  of 
those  blocks  for  the  plaintiff,  who  had  shown  him  a  copy  of  the 
specification  and  drawing,  and  also  given  him  some  verbal  direc- 
tions; but  he  stated  that  any  person  of  competent  skill  could  have 
made  the  blocks  from  seeing  the  specification  and  drawing  only, 
without  any  verbal  explanation  or  direction ;  and  that,  although 
the  precise  angle  at  which  the  bevils  were  to  be  made  was  not 
stated,  that  could  not,  in  the  witness's  judgment,  be  material,  as 
a  bevil  at  any  angle  would  be  to  some  extent  useful. 

It  was  proved  by  Mr.  Robertson,  the  Editor  of  the  "  Mechanics' 
Magazine,"  that  the  subject  of  wood  pavement  had  been  discussed 
among  scientific  men  before  the  year  1887 ;  and  Mr.  Bobertson 
also  stated  that  he  considered  that  the  plaintiff's  invention  would 
be  useful,  and  that  the  novelty  of  it  consisted  in  the  obtaining 
mutual  support  by  the  bevilling  outwardly  and  inwardly  on  the 
same  side  of  the  block. 

Mr.  Gibbs,  a  civil  engineer,  stated  that  in  his  judgment  the 
plaintiff's  invention  would  be  useful,  "  if  put  into  practice ; " 
but  that  the  angle  at  which  the  bevils  should  be  made  would  be 
material. 

Kelly f  for  the  defendants: 

I  submit  that  there  is  no  case  to  go  to  the  jury  on  the  fifth  issue, 
in  which  the  defendants  say  that  the  plaintiff's  invention  is  of  no 
public  utility.  The  plaintiff  has  on  that  issue  to  prove  that  it  is 
useful,  but  there  is  no  evidence  of  any  one  block  made  according 
to  the  plaintiff's  method  ever  being  used  any  where  from  the  year 
1887  to  the  present  time — the  only  evidence  being  the  speculative 
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Machahaba  opinions  of  two  witnesses,  that,  if  carried  into  effect,  the  invention 
HuLSK.      would  be  useful. 

[  476  ]       Lord  Abinqeb,  G.  B.  : 

The  plaintiff  says  that  your  clients  have  carried  it  into  practical 
effect  and  have  found  it  useful. 

Kelly: 
There  is  no  proof  that  there  were  any  of  these  blocks  made. 

LoBD  Abimobb,  C.  B.  : 
The  first  witness  made  some  for  the  plaintiff. 

Kelly  : 
They  were  not  intended  to  be  used. 

LoBD  Abingeb,  C.  B.  : 
It  shows  that  they  were  ready. 

Kelly: 

I  submit  that  it  must  be  shown  that  the  invention  has  been 
brought  into  use ;  but  I  am  quite  content  if  your  Lordship  will  give 
me  the  benefit  of  the  objection  hereafter. 

Lord  Abinobb,  G.  B.  : 
Surely. 

KeUy: 

I  submit,  further,  that,  as  the  plaintiff  claims  as  his  invention 
the  bevilling  inwards  and  outwards  on  the  same  side  of  one  block, 
the  defendants  have  not  pirated  that,  as  they  have  never  had  any 
block  bevilled  both  inwards  and  outwards  on  the  same  side. 

Lord  Abinoer,  G.  B.  : 

That  is  a  matter  of  fact.  It  will  be  for  the  jury  to  say  whether 
they  think  the  defendants'  blocks  in  effect  the  same  as  the 
plaintiff's. 

KeUy: 

There  is  also  in  the  specification  no  direction  whatever  as  to  the 
angle  at  which  the  bevils  are  to  be  made. 

Lord  Abinoer,  G.  B.  : 
One  of  the  plaintiff's  witnesses  says  that  the  precise  angle  of  the 
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bevil  is  important,  but  ^another  of  the  witnesses  says  that  any  macnamara 
angle  will  be  of  some  use.    It  will  be  for  the  jury  to  say  whether       hulsx. 
any  particular  angle  is  essential,  or  whether  any  angle  whatever      [  ♦477  ] 
is  useful  and  beneficial.    It  must  be  less  than  a  right  angle, 
because  if  it  was  a  right  angle  it  would  not  be  a  bevil.    If  the 
specification  leave  it  to  experiment    to    determine  what  is  the 
proper  angle,  it  is  not  good;  but  if  any  angle  is  a  benefit,  it 
^ill  do. 

KeUy : 

I  submit,  further,  that  the  plaintiff's  patent  does  not  apply  to 
wood  pavement.  There  was  no  wood  pavement  in  actual  use  in 
the  year  1887,  which  is  the  date  of  his  patent ;  and  then  comes  the 
question  whether  it  can  extend  to  any  thing  but  stone  or  something 
then  used. 

Lord  Abinobr,  G.  B.  : 

I  think  that  the  words  ''  any  other  suitable  material "  include 
a  wood  pavement,  though  probably  the  plaintiff  never  con- 
templated it. 

KeUy  addressed  the  jury  for  the  defendants,  and  stated  (inter 
alia)  that  the  plaintiff's  invention  was  not  new,  because  a  person 
named  McCarthy  had,  in  the  year  1818,  taken  out  a  patent  for  a 
pavement,  in  which  each  block  was  to  have  two  bevils  inwards  and 
two  bevils  outwards  on  the  same  side  of  the  block;  and  that  if 
the  plaintiff  was  correct  in  contending  that  one  of  his  blocks  cut 
in  two  would  be  the  same  as  two  of  the  defendants'  blocks,  it 
would  be  equally  true,  that  one  of  Mr.  McCarthy's  blocks  cut  in 
two  would  be  the  same  as  two  of  the  blocks  of  the  plaintiff ;  and 
that  if  the  plaintiff's  block  were  not  to  be  considered  as  in  effect 
the  same  as  Mr.  McCarthy's,  the  defendants'  could  not  be  considered 
the  same  as  the  plaintiff's. 

An  examined  copy  of  Mr.  McCarthy's  specification  was  put  in ; 
and  it  was  proved  by  Mr.  Farey,  that  in  principle  the  invention 
there  described  was  the  same  as  the  plaintiff's. 

Pollock,  A.-G. :  [  *78  ] 

There  is  no  doubt,  that  if  you  take  McCarthy's  block  and  divide 
it,  you  get  a  bevil  inwards  and  outwards  on  the  same  side  of  the 
block. 
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Maokamaba   Lord  Abinoeb,  C.  B 

r. 
Hdlsr. 


You  can  make  the  plaintiff's  block  by  catting  McCarthy's  block 
into  two,  and  you  can  make  the  defendants'  block  by  catting 
McCarthy's  block  into  foar,  and  there  is  an  end  of  the  originality. 
I  think  so,  and  probably  the  jary  think  so  too. 

The  foreman  of  the  special  jary :  ''  We  do,  my  Lord." 

KeUy: 
The  jary  oaght  to  be  discharged  as  to  the  other  issaes. 

Pollock.  A..G. : 

If  the  jary  are  satisfied  in  favoar  of  the  defendants  as  to  one 
issae  which  goes  to  the  whole  case,  I  think  that  I  oaght  not  to  keep 
ap  the  caase  merely  to  determine  the  other  issaes. 

Verdict  for  the  defendants  on  the  second  issue,  and  the 
jury  discharged  as  to  all  the  other  issues. 

Lord  Abingeb,  C.  B.  : 

I  may  now  say  that  my  opinion  was  against  the  plaintiff  as  to 
the  angle  not  being  stated,  and  that  the  specification  in  that  respect 
was  insufficient. 

Pollock,  A.-G.,  Cockhum,   Murphy,   Serjt.,  and  Webster,  for 
the  plaintiff. 

KeUy,  Hoggins,  and  Warren,  for  the  defendants. 


1842. 
March  1. 

Wineh^.8ter 
Aisizet, 

[494] 


ELGAE  V.  WATSON. 

(Car.  &  M.  494—496.) 

Where  a  tenancy  is  continued  beyond  the  time  for  which  it  was  originally 
taken,  and  nothing  is  arranged  respecting  the  amount  to  be  paid  on  the 
new  holding,  that  new  holding  is  not  of  necessity  to  be  on  the  same  tenns 
as  the  former ;  but  the  jury  may  give  the  landlord  a  larger  sum  for  the 
continued  occupation,  if  there  be  circumstances  to  show  that  sudi 
increased  rent  was  expected  by  him  in  the  event  of  holding  over,  and  that 
that  understanding  was  not  repudiated  by  the  tenant. 

Assumpsit  for  use  and  occupa  tion  and  for  money  lent.  Particulars : 
For  rent  for  two  months,  at  8s.  a-week,  and  then,  daring  the 
four  months  subsequent,  at  lis.  a-week,  and  also  for  71.  lent  to 
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defendant's  servant.    Pleas,  nunquam  indebitatuSf  and  payment  of       Eloab 
172.  in  satisfaction.  Watson. 

The  plaintiff  let  lodgings  at  a  watering  place  in  the  Isle  of 

"Wight.     The   defendant  went  (18th   May,  1841)  to  engage  the 

apartments  for  his  child  and  servant.     The  plaintiff  said  the 

charge  would  be  Ss.  a- week  for  two  months,  for  two  rooms.    The 

defendant  said,  if  the  place  agreed  with  the  child's  health,  he 

should  continue   the   lodgings  on   after  the  two  months.     The 

plaintiff  then  said,  '^  there  must  be  a  new  arrangement  at  the 

end  of  the  two  months  if  the  defendant  continued  to  keep  the 

apartments,  because  he  (the  plaintiff)  could  let  them  at  the  end 

of  that  period,  and  get  more  money  for  them  in  consequence 

of  the  *  season '  commencing."    The  defendant  said,  money  was 

no  object.    The  child  and  servant  remained  till  the  9th  November 

following  *(six  months),  and,  after  the  first  two  months,  the  plaintiff      C  **95  ] 

charged  14«.  a-week  for  the  lodgings.    Nothing  more  had  been 

said  of  raising  the  rent  than  what  has  been  mentioned,  though  the 

defendant  had  been  at  the  house  twice,  with  other  members  of  his 

family,  for  a  day  or  two.    Beside  the  above  demand  the  servant 

of  the  defendant  had,  while  living  in  the  house,  borrowed  7Z.  from 

the  plaintiff. 

CoLEBiDOE,  J.  (in  summing  up) : 

There  are  different  considerations  attaching  to  either  portion  of 
the  money  claimed  in  this  action.  First,  the  plaintiff  says,  that  he 
admits  some  contract,  but  that  not  more  than  111.  is  due.  The 
substance  of  the  contract  was,  I  suppose,  that  the  defendant  did 
not  know  whether  the  place  would  suit,  but  he  took  it  for  two 
months  certain ;  and  then  the  plaintiff  said,  '*  If  you  stay  longer 
there  must  be  a  new  arrangement."  It  was  impossible  that  the 
jury  could  doubt  that  the  new  arrangement  meant  an  arrangement 
respecting  money.  But  then,  at  the  end  of  the  two  months,  nothing 
was  said  as  to  an  alteration  in  the  charge.  And  it  was  assumed,  on 
behalf  of  the  defendant,  that  as  nothing  was  said  the  price  was  to 
go  on  as  before.  There  is  no  rule  of  law  to  that  effect.  The  law, 
in  these  cases,  exists  only  by  the  construction  of  the  contract; 
generally  speaking,  in  the  absence  of  any  new  contract,  the  old 
continues;  but  if  here,  the  facts  and  previous  circumstances 
exclude  the  former  agreement  from  attaching  to  the  subsequent 
holding,  I  think  the  terms  of  a  new  tenancy  remain  open,  and 
then,  no  new  arrangement  hc^vipg  been  made,  it  is  for  the  jury  to 
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Eloab 
Watson, 


[  N96  ] 


say  what  was  a  fair  sum  to  be  paid  under  that  new  holding.  For 
the  second  point,  namely,  the  71.  borrowed  by  the  servant ;  it  had 
been  said  by  the  defendant's  counsel  that  a  servant  has  no  right  to 
borrow  money  which  shall  be  charged  to  her  master,  especially  as 
the  money  had  not  been  proved  to  have  been  laid  out  for  the 
defendant's  child ;  yet  the  defendant  had  paid  a  sum  into  Court  on 
the  *whole  declaration,  and  therefore  he  acknowledged  the  plaintiff's 
right  to  claim  on  every  item. 

Verdict  for  the  plaintiff  for  the  whole  anumnt. 

Crowder  and  Povlden,  for  the  plaintiff. 

Cockbum  and  BaU,  for  the  defendant. 


1842. 

Wificheiter 
Atnzet, 

[622] 


KEG.  V.  08B0KNE. 

(Car.  &  M.  622—624.) 

In  a  case  of  rape,  a  person  to  whom  the  prosecutrix  made  a  complaint 
very  recently  after  the  offence,  as  she  was  on  her  way  home,  may  be  asked 
whether  she  named  **  a  person  "  as  having  committed  the  offence,  but  not 
whose  name  she  mentioned. 

[A  SUFFICIENT  account  of  this  case  may  be  found  in  the  judgment 
of  the  Court  for  Grown  Gases  Beserved  in  R.  v.  LiUyman  [1896]  2 
Q.  B.  167,  175,  65  L.  J.  M.  C.  195,  where  the  ruling  that  the 
statement  of  the  prosecutrix  did  not  form  part  of  the  res  gestae  was 
approved,  but  the  Gourt  inclined  to  think  "  that  the  complaint  in 
all  its  detail  was  nevertheless  a  fact  admissible  for  the  purpose  of 
showing  consistency  of  conduct  on  the  part  of  the  woman." — ^F.P.] 


1842. 

Glauceiter 
Assizes, 

[653] 


AUSTIN  V.   CKOOME  and  Another. 

(Car.  &  M.  65a— 655.) 

The  person  who  is  entitled  to  the  inheritance  has  a  right  to  the  possession 
of  the  title-deeds ;  and  it  is  no  answer  to  an  action  founded  on  his  right  to 
the  possession  of  the  deeds  to  show  that  another  person  has  a  tma  of 
1,000  years  vested  in  him  to  attend  the  inheritance. 

Assumpsit  for  money  had  and  received,  with  a  count  upon  an 
account  stated.  Plea,  except  as  to  the  51.,  non  ctssumpserunt,  and 
as  to  that  sum  payment  of  it  into  Gourt. 

It  was  opened  by  R.  V.  Richards,  for  the  plainti£f,  that,  in  the 
year  1828,  Mr.  James  Croome,  who  was  not  one  of  the  defendants, 
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had  agreed  to  purchase  a  farm  called  the  Saddlebags ;  but  before       Austin 
his  purchase  was  completed  it  was  arranged  that  Mr.  Edward      cboohe. 
Austin  should  buy  it,  giving   Mr.  James  Groome  502.  for  his 
purchase,  which  he  did,  and  by  a  subsequent  arrangement  the 
property  was  conveyed  by  Mr.  Edward  Austin  and  Mr.  James  Groome 
to  the  plaintiff,  Mr.  William  Austin,  in  fee.     The  defendants, 
Messrs.  Groome,  who  were  solicitors,  had  had  the  deeds  of  this 
property  in  their  hands,  and  would  not  give  them  up  unless  a  sum 
of  421.  Os.  9(2.  was  paid  to  them,  *they  claiming  a  lien  on  the  deeds      [  *634  ] 
to  that  amount.    This  sum  was  paid  by  the  plaintiff,  and  the  deeds 
were  given  up  to  him ;   and  the  present  action  was  brought  for 
872.  Os.  9d.  (the  balance  beyond  the  52.  paid  into  Court),  on  the 
ground  that  whatever  claims  the  defendants  had  on  other  persons, 
they  had  no  lien  on  these  deeds  as  against  the  plaintiff. 

On  the  part  of  the  plaintiff,  an  indenture  of  release,  dated  the 
17th  of  May,  1842,  was  put  in.  It  was  between  Edward  Austin  of  the 
first  part,  James  Groome  of  the  second  part,  William  Austin  (the 
plaintiff)  of  the  third  part,  and  Anthony  Austin  of  the  fourth  part. 
By  this  release  the  Saddlebags  farm  was  conveyed  to  the  plaintiff 
in  fee  ;  but  the  residue  of  an  outstanding  term  of  1,000  years  was 
assigned  to  Anthony  Austin  to  attend  and  protect  the  inheritance. 

Talfourd,  Serjt. : 

I  submit  that  the  present  plaintiff  cannot  maintain  this  action, 
as  he  has  not  the  legal  estate.  For  the  remainder  of  this  term 
of  1,000  years,  the  legal  estate  is  in  Mr.  Anthony  Austin  and  his 
representatives. 

TiNDAL,  Gh.  J. : 

The  charters  and  muniments  of  the  estate  go  with  the  person 
who  has  the  inheritance ;  and  I  cannot  put  a  person  who  has  a 
term  of  1,000  years  in  a  different  situation  from  one  who  has  a 
seven  years'  lease,  or  is  a  tenant  from  year  to  year. 

Vei'dictfor  ike  plaintiff. 

R.  V.  Richards  and  F.  V.  Lee,  for  the  plaintiff. 

Talfourd,  SerJt.,  Greaves,  and  G.  Jones,  for  the  defendants. 

In  the  ensuing  Term,  Greaves  applied  to  the  Gourt  of  Exchequer 
for  a  new  trial,  on  the  point  above  reported,  *when  the  Gourt      [  •ess  ] 
refused  a  rule;    but,  upon  other  grounds  the  Gourt  granted  a 
rale,  which  was,  after  argument,  discharged. 
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^^^^  EEG.  V.  The  INHABITANTS  op  WHIT  WICK. 

(14  L.  J.  M.  C.  25.) 

Examinatioii  of  pauper — Statement  of  subsequent  settlement  in  Uuid 
parish. 

Where  an  order  of  removal  is  made  from  parish  A.  to  pariah  B.,  upon 
examinations  which  show  evidence  of  a  settlement  in  the  latter  parish,  the 
Sessions  cannot  refuse  to  go  into  that  evidence,  on  the  ground  that  tiie 
examinations  disclose  a  subsequent  settlement  in  parish  C. 

Upon  an  appeal  against  an  order  of  two  justices,  for  the  removal 
of  Samuel  Goacher,  his  wife,  and  children,  from  the  parish  of 
Whitwick,  in  the  county  of  Leicester,  to  the  parish  of  Shineton, 
in  the  county  of  Salop,  the  Sessions  quashed  the  order,  subject  to 
the  opinion  of  the  Court,  upon  a  case  which  set  out  the  following, 
amongst  other  examinations. 

Samuel  Goacher,  the  pauper,  (after  stating  a  hiring  at  a  colliery, 
in  Goleorton,  when  he  was  ten  years  of  age,)  said,  '*  1  am  forty-two 
years  of  age ;  about  fifteen  years  ago  I  was  in  distress,  and  applied 
to  Goleorton  parish  for  relief,  and  the  parish  officers  of  Goleorton 
relieved  me;  but  I  have  never  been  relieved  by  the  parish  of 
Goleorton,  whilst  residing  out  of  the  parish  except  about  eight  years 
ago,  when  I  was  living  in  Whitwick  parish,  my  wife  was  suffering 
from  a  miscarriage,  and  I  applied  to  Mr.  T.  Ager,  the  parish  officer 
of  Goleorton,  for  assistance.  He  gave  me  a  paper  to  go  to  a  doctor, 
who  thereupon  attended  my  wife;  but  I  received  no  money,  or 
anything  else  but  the  doctor's  free  attendance  upon  my  wife." 

Mary  Wardle,  widow,  said,  "  I  am  the  mother  of  Samuel  Goacher, 
the  pauper.  I  married  my  first  husband,  John  Goacher,  the  father 
of  the  pauper,  at  Goleorton  Ghurch.  About  forty-three  years  ago 
the  pauper  was  born  at  Goleorton.  My  first  husband  was  legally 
settled  in  Shineton.  When  he  lay  ill,  about  twenty-six  years  ago, 
I  received  relief  from  Shineton  parish,  whilst  we  were  living  at 
Goleorton.  I  received  28.  6d.  weekly,  but  that  not  being  enough 
for  our  support  I  went  to  Shineton,  and  saw  a  person  who  said  he 
was  the  parish  officer.  I  asked  him  to  give  us  more  than  28.  6d. ; 
he  refused  to  do  so,  but  gave  me  58.  to  carry  me  home.  I  received 
this  relief  afterwards  for  a  long  time.  My  son,  the  pauper,  was 
then  a  member  of  my  family,  and  was  not  emancipated.  He  was 
about  sixteen  years  of  age.*' 

The  grounds  of  appeal  (amongst  others)  were,  secondly,  that 
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upon  the  facts  stated  in  the  examination  of  Samuel  Goacher,  the        Rko. 
settlement  of  the  paapers  appears  to  be  in  Goleorton ;  thirdly,  that  thb  Inhabi- 
as  stated  in  the  examination,  the  parish  officers  of  Goleorton    ^^nwioK 
admitted  the  paapers  to  be  settled  in  their  parish,  by  employing  a 
medical  practitioner  to  attend  the  said  Samuel  Goacher's  wife, 
during  her    illness,   whilst    she  was  residing  in  the  parish  of 
Whitwick. 

On  the  hearing  of  the  appeal,  the  counsel  for  the  respondents 
proposed  to  call  Mary  Wardle,  to  prove  the  settlement  of  the 
paupers  in  Shineton. 

The  counsel  for  the  appellants  contended,  that  such  evidence 
could  not  be  received,  on  the  ground,  first,  that  the  examination 
disclosed  no  settlement  in  Shineton ;  and  that  if  such  settlement 
were  disclosed,  still  on  the  face  of  the  examination  a  subsequent 
settlement  appeared  to  have  been  gained  by  Samuel  Goacher  at 
Goleorton  by  service,  and  also  by  relief  given  to  his  wife,  whilst 
residing  in  the  parish  of  Whitwick. 

The  Gourt  of  Quarter  Sessions  rejected  the  evidence,  on  the 
ground  that  a  subsequent  settlement  in  Goleorton  by  relief  was 
disclosed  on  the  examinations,  subject  to  the  opinion  of  the  Gourt 
as  to  whether  they  were  right  in  quashing  the  order  of  removal  on 
the  above  ground. 

Macatday,  in  support  of  the  order  of  Sessions : 

Here  the  examinations  distinctly  disclose  a  settlement  in  the 
third  parish.  The  question  is,  whether,  supposing  all  the  facts 
proved,  the  pauper  was  rightly  removed  to  Shineton. 

HUdyard  and  WhiU^  contra^  were  not  heard. 

Lord  Denman,  Gh.  J. : 

I  think  the  Sessions  were  clearly  wrong  in  this  case.    There  was 

evidence  of  a  settlement  in  the  appellant  parish,  and  they  should 

have  proceeded  to  hear  it. 

Order  of  SessionB  quashed. 
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May  28. 
JL  (14  L.  J.  M.  C.  126.) 

[  '2^  ]  Examination  of  pauper — ^Evidence  of  chargeability. 

A  etatement  that  the  pauper  is  redding  in  the  workhonae   in  P.,  and  U 
chargeable  to  the  township  of  P.,  is  sufficient  evidence  of  diorgeability.       I 

On  appeal  against  an  order  of  justices,  for  the  removal  of  Anne ' 
Mollineox,  from  the  township  of  Preston,  in  the  borougb  of  Preston, ' 
to  the  township  of  Manchester,  the  Sessions  confirmed  the  order,  I 
subject  to  a  case. 

The  only  question  raised  was,  as  to  the  sufficiency   of   the 
statement  of  the  chargeability  of  the  pauper,  who,  in  her  examina-  , 
tion  stated,  "  I  have  lived  in  the  township  of  Preston  for  some   i 
time  past,  and  am  now  residing  in  the  workhouse  in  that  town.    I   \ 
have  been  and  am  now  chargeable  to  the  said  township  of  Preston."    i 
If  the  Court  should  be  of  opinion  that  the  examination  contained 
no  legal  evidence  that  the  pauper  was  actually  chargeable  to  the     i 
respondent  township,  the  order  of  Sessions  to  be  quashed,  otherwise 
to  be  confirmed. 

Cowling,  in  support  of  the  order  of  Sessions : 

Chargeability  is  sufficiently  stated.  Reg.  v.  The  Inhabitants  of 
High  Bickington  (i)  may  be  cited,  but  there  it  was  merely  said,  that 
the  pauper  was  chargeable. 

(Williams,  J. :  That  was  a  conclusion,  not  a  fact.    Here  the  fact 
also  is  stated. ) 

Crompton,  contra: 
The  statement  of  chargeability  is  insufficient. 

(WiLLUMS,  J. :  How  could  she  be  in  the  workhouse  without  beisg 
chargeable?  Here  you  have  both  a  general  and  a  particular 
statement  of  chargeability.) 

It  does  not  appear  to  be  the  workhouse  of  the  township — she  might 
be  there  as  the  matron  or  servant.  The  evidence  of  chargeability 
ought  to  appear  on  the  face  of  the  examination. 

Lord  Denman,  Ch.  J. : 
So  it  does. 

Pattbson,  J.  and  Williams,  J.  concurred. 

(1)  3  a  B.  790;  13  L.  J.  M.  C.  74. 
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COLBBIDOB,  J. :  ^■^• 

r. 

You  are  contending  that  there  must  be  conclusive  evidence  of  The  inhabi- 

^  ,  TAKT8  OV 

chargeability  in  the  examination.    That  is  not  so.    Here  there  is        man- 
some  evidence  of  it,  which  is  sufficient. 

Order  of  Sessions  confirmed. 


REG.  V.  T.  PAYNTER,  Esq.  i^s. 

June  12. 
(14  L.  J.  M.  0.  182;  S.  C.  9  Jur.  926.)  


Mandamus — ^Rettim — ^Bemurrer. 

After  a  demurrer  to  a  return  made  to  a  mandamuB  by  the  party  to  whom 
it  is  directed,  the  Court  will  let  in  the  party  really  interested  to  make 
a  return. 

A  WBiT  of  mandamvs  issued  to  Mr.  Paynter,  in  pursuance  of  the 
decision  in  the  preceding  case  (i),  on  the  15th  of  May,  to  which,  on 
the  2Srd  of  May,  Mr.  Paynter  made  a  return.  To  this  return  the 
prosecutors  demurred.  A  rule  nisi  was  subsequently  obtained  on 
the  part  of  Ghasemore  calling  on  the  prosecutors  to  show  cause 
why  he  should  not  be  permitted  to  frame  an  additional  return  to 
the  mandamus. 

Crompton  and  Pashley  (June  12)  showed  cause : 

The  application  is  too  late.  Ghasemore  appeared  by  counsel  to 
show  cause  against  the  issuing  of  the  writ,  and,  if  he  desired  to 
make  the  return,  should  have  applied  to  do  so  at  the  time  the  rule 
for  the  mandamvs  was  made  absolute ;  or  at  least  he  should  have 
made  the  application  before  the  return  was  demurred  to.  By  the 
stat.  1  Will.  IV.  c.  21,  s.  4  (2),  the  Gourt  is  empowered  to  grant 
relief,  and  make  rules  as  to  third  parties  against  whom  a  writ  of 
mandamus  is  not  directly  issued,  as  they  may  to  parties,  under  the 
Interpleader  Act.  An  application  under  the  Interpleader  Act  must 
be  made  before  plea.  No  grounds  are  stated  for  the  application, 
nor  is  there  any  affidavit  negativing  collusion  with  the  magistrate, 
for  the  purpose  of  delay. 

Montagu  Chamhers^  contrd,,  was  not  heard. 

LoBD  Dbnman,  Gh.  J. : 

I  cannot  see  that  the  prosecutor  can  lose  anything  by  consenting 
to  this  application.     If   we  saw  that  any  unfair  advantage  was 

(1)  JR.  y.  Paynter,  also  reported  7  (2)  Bep.  S.  L.  B.  Act,  1891 ;   see 

Q.  B.  255.  now  0.  O.  B.  r.  73. 

B.B. — ^VOL.  LXVI.  57 


[182] 


898  1845.    M.  C.     14  L.  J.  M.  C.  182.  Ib.e. 


Rko.  given  to  Chasemore,  who  is  the  substantial  defendant  in  the  case, 
Paystsb.  even  if  the  prosecutors  lost  any  time  by  allowing  him  to  join  in  the 
return,  or  if  there  was  any  reason  to  apprehend  any  frivolous 
objection  was  to  be  raised,  I  should  be  disposed  not  to  accede  to 
this  application.  We  should  look  narrowly  at  these  cases,  to  see 
that  prosecutors  are  not  damnified  by  our  allowing  parties  to  come 
in  and  frame  the  return  to  the  mandamus.  As  I  do  not  see  this  in 
the  present  case,  I  think  the  application  should  be  granted. 

Pattbson,  J. : 

The  application  is  for  an  additional  return.  The  Act  of 
1  Will.  IV.  c.  21,  gives  us  no  power  to  allow  that.  It  is  true  that 
it  could  not  very  well  have  been  asked  that  the  applicant  should 
frame  the  return,  the  return  having  already  been  made.  The 
return  must  be  framed,  stating  the  facts,  and  incorporating  the 
magistrate's  return. 

Williams,  J.  concurred. 

Coleridge,  J. : 

The  demurrer  need  not  be  done  away  with.  The  prosecutor  can 
still  demur  to  the  return  of  the  magistrate. 

Rule  absolute  accordingly. 


1845.  REG.  V.  The  INHABITANTS  of  CUDDINGTON. 

^^^'  (14  L.  J.  M.  C.  182—184  ;  S.  C.  2  New  Seas.  Caa.  10.) 

[  ^^^  ]  Settlement  by  estate — ^Payment  of  acknowl^gment  to  lord  of  manor. 

A.,  in  1769,  inclosed  a  piece  of  land  from  the  waste,  and  bnilt  a  cottage 
thereon,  in  which  he  resided  sixty  years.  During  the  whole  time  a  yearly 
rent  of  2«.  6d.  was  paid  by  A.  to  the  lord  of  the  manor  for  the  cottage ;  and 
on  a  further  indosure  of  land  for  a  garden,  the  rent  was  increased  to  Ze. : 
Held,  that  A.  gained  no  settlement  thereby. 

On  an  appeal  against  an  order  of  two  justices  of  the  county  of 
Chester,  whereby  the  township  of  Cuddington  was  adjudged  to  be 
the  last  legal  settlement  of  William  Tomlinson,  a  pauper  lunatic, 
and  the  overseers  of  that  township  were  ordered  to  pay  certain  sums 
of  money  for  his  removal  to  the  county  lunatic  asylum,  and  for  his 
maintenance  therein,  the  Sessions  confirmed  the  order,  subject  to 
the  opinion  of  the  Court  on  the  following  case : 
[  183  ]  The  grandfather  of  the  pauper,  some  time  previous  to  the  year 
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1769,  had  inclosed  a  piece  of  ground  from  the  waste  lands  in  the         Rbo. 

township  of  Caddington,  belonging  to  the  lord  of  the  manor,  and  the  Imhabi. 

had  built  a  cottage  thereon,  in  which  he  continued  to  reside  till  his     Juddinc^ 

death,  in  the  year  1828  or  1829.    It  appeared  by  the  production  of        ton. 

receipts,  which  were  proved  by  the  mother  of  the  pauper  to  have 

been  found  amongst  her  husband's  father's  papers  at  his  death, 

that  for  some  time  a  yearly  rent  of  28.  6d.  was  paid  to  the  lord  of  the 

manor,  William  Drake,  Esq.,  which,  on  a  further  inclosure  of  land 

for  a  garden,  had  been  increased  to  8«.,  sixpence  being  added  for 

the  garden.    One  of   the  earlier  receipts  so  produced  was    as 

follows : 

"  September  26,  1769.    Received  of  James  Tomlinson  the  sum 

of  28.  6d.f  being  a  year's  cottage  rent  due  to  William  Drake,  Esq. 

at  Lady  Day  next. 

"Thomas  Roylangb." 

It  was  also  proved  by  the  mother  of  the  pauper  that  her  husband 
was  the  only  son  and  heir-at-law  of  the  grandfather,  after  whose 
death,  about  the  year  1829,  she  and  her  husband's  family  went  to 
live  in  the  said  cottage,  and  resided  there  for  thirteen  years ;  that 
her  husband  was  working  in  another  township,  and  came  over  to 
the  cottage  every  Saturday,  and  remained  there  till  the  Monday 
morning ;  and  so  continued  to  reside,  from  the  Saturday  to  the 
Monday,  for  several  years,  down  to  the  time  of  his  death.  During 
the  whole  of  this  time  the  yearly  rent  of  88.  was  always  paid  to  the 
lord  of  the  manor ;  she  had  latterly  paid  it  herself  to  the  agent, 
and  during  the  last  year  the  agent  had  spoken  of  raising  the  rent. 
Upon  this  evidence  the  respondents  contended  that  the  pauper  had 
a  derivative  settlement  in  the  appellant  township,  neither  he  nor  his 
father  having  gained  any  settlement  in  their  own  right. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  circumstances  stated,  the  Sessions  were  right  in  deciding  that 
the  pauper  was  settled  in  the  appellant  township.  If  this  Court 
should  be  of  opinion  that  he  was  so  settled,  then  the  order  of 
Sessions  was  to  be  confirmed.  If  not,  the  order  of  Sessions  was  to 
be  quashed. 

Townsend,  in  support  of  the  order  of  Sessions : 

The  Sessions  drew  the  proper  inference  from  the  evidence. 
Payment  of  an  unvaried  rent  for  a  long  series  of  years  to  the  lord 
of  a  manor  is  evidence  of  a  title  in  him  to  the  rent  only,  and  not 
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Bao.        to  the  land,  for  the  preBomption  is  that  the  rent  is  a  qoit-rent : 


TuK  iNHABi-  I^oe  d.  H  hittick  v.  Johnson  (i).     The  present  case  is  still  stronger 
CUDDIK&-     *^*^  ^^^  ^'  Whittick  V.  Johnson^  for  here  the  payment  has  been  for 
TOH.        nearly  seventy  years. 

(Patteson,  J. :  The  authority  of  that  case  has  been  shaken,  if 
not  overruled.  Besides,  here  the  origin  of  the  payment  of  the  rent 
is  shown :  it  was  a  compensation  to  the  lord  for  the  inclosure  from 
the  waste.) 

The  Court  will  be  slow  to  remove  a  pauper,  after  a  possession 
of  more  than  twenty  years :  Rex  v.  Bitton  (2).  In  Rex  v.  Garway  (3), 
although  a  pauper  had  paid  an  acknowledgment  of  2«.  6^.  to  the 
lord  of  the  manor  for  thirty  years,  in  respect  of  a  cottage  erected 
on  the  waste  by  his  father,  he  was  held  to  have  gained  a  settlement 
thereby. 

(Patteson,  J. :  What  state  of  things  do  you  suppose  the  Court 
below  to  have  presumed  ?) 

A  licence  from  the  lord  may  be  presumed. 

(Patteson,  J. :  But  in  Rex  v.  Homdon  on  tlie  Hill  (4),  it  was  held 
that  thQ  grant  of  a  licence  from  the  lord  to  erect  a  cottage  and 
inclose  a  piece  of  ground,  rendering  an  annual  rent,  did  not  confer 
a  settlement  on  the  grantee,  though  he  built  the  cottage  and  resided 
therein  more  than  a  year.  Is  the  Court  to  presume  a  grant  by 
deed,  reserving  a  rent-charge  ?  Can  any  instance  be  found  of  the 
creation  of  a  quit-rent?) 

Whateley  and  EgeHon^  contra  : 

The  payment  in  this  case  was  not  a  quit-rent,  but  an  acknow- 
ledgment of  the  lord's  title  ;  the  sum  paid  was  increased  when  the 
garden  was  added.  But  even  if  it  was  a  quit-rent,  no  settlement 
was  acquired,  for  in  the  absence  of  a  custom  for  that  purpose  the 
[  ♦184  ]  lord  cannot  make  a  new  grant  of  copyhold :  Rex  *v.  Homchurch  (6). 
In  Rex  v.  Bitton  y  there  had  been  adverse  possession  without  any 
payment  whatever,  for  more  than  twenty  years.  And  in  Rex  v. 
Garway y  the  pauper's  father  had  been  in  possession  for  thirty  years 

(1)  21  B,  R.  826  (Oow,   N.  P.  C.  (3)  Ihid,  632. 
173).                                                                   (4)  4  M.  &  S.  562. 

(2)  Burr.  S.  0.  631.  (5)  2  B.  &  Aid.  189. 
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without  any  payment  of  rent.    The  pauper  in  that  case,  therefore,        rbg. 
had  a  good  settlement  by  descent,  though  he  afterwards  by  some  t„b.  inhabi- 
mistake  paid  an  acknowledgment  for  the  premises.     (They  were     tants  op 
then  stopped.)  ton. 

LOBD  DsNMANy  Gh.  J. : 

The  Sessions  here  had  no  materials  on  which  to  found  the 
decision  to  which  they  came.  The  origin  of  these  payments  was 
proved,  and  they  were  clearly  an  acknowledgment  of  the  lord's  title 
during  the  whole  time  the  grandfather  was  in  possession.  There 
was,  therefore,  no  adverse  possession,  as  there  was  in  the  case  of 
Rex  V.  Garicay. 


The  rest  of  the  Court  concurred. 


Order  qtuished. 


ij^'^. 
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CONVERSION— Leaseholds.     See  Will,  25. 

COPYHOLD — 1  Admittance — Seizure  quousque — ^Mandamus  to  admit 
heir-at-law— Evidence — Devise  to  party  who  had  not  claimed  admit- 
tance.    Doe  d.  Le  Keux  y.  Harrison 504 

— —  2.  Custom — Lease  contrary  to — Sub- tenant —Right  to  dispute 
lease— Forfeiture— Waiver.    Doe  d.  Robinson  y.  Bousfidd  .474 

3.  Custom  confirmed  by  statute— Forfeiture — ^Waiver- 
Admittance— xyectment— Estoppel.    Doe  d.  Warwick  y.  Coombs .        .    486 

.     CORPORATION  (MT7NICIPAL)—1.  Bye-law— VaUdity— Reasonable- 
ness— Restraint  of  trade— Fair— Custom— Highway.    Ehoood  y.  BuUoek 

^  429 
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OOBPOBATIOK  (MXTNICIPAL)— 2.  Town  clerk— Se-appointment— 
Sesolution  of  Council — Increase  of  salary — Compensation  for  loss  of 
fees — Contract  not  under  seal — ^Evidence — Mandamus.  B,  y.  Mayor  of 
Stamford 449 

COSTS— Taxation— Trustee.    See  Trust  and  Trustee,  2. 

COVENANT — Action  on — Joinder  of  plainti£Qi  —  Joint  interests. 
Hopkiruon  ▼.  Lee 617 

CRIMINAL  LAW — 1.  Conspiracy — ^Fraud  on  Bevenue — Indictment, 
form  of— Evidence.    B.y.  Blake 311 

2.  Bape — Evidence — Question  to  witness  —  Bes  gestes.    B,  ▼. 

Osborne 892 

CUSTOM.    See  Copyhold,  2,  3 ;  Corporation  (Municipal),  1 ;  Market. 

DAMAGES — Measure  of— Trespass  —  Illegal  distraint  —  Costs  of 
setting  aside  judgment.    HcUoway  y.  Turner 605 

And  eee  Bond. 

DEED — Title  deeds,iK>ssession  of— Person  entitled  to  inheritance  has 
right  to  possession  of  deeds.    Austin  y.  Croome 892 

DEFAMATION— Slander— Imputation  of  contagious  disease — ^Words 
actionable  per  se.    Bloodworth  y.  Qray 720 

DISCOVEBY— Production  of  document.    See  Evidence,  12. 

DISOBDEBLY  HOXTSB— Overseers— Penalty— Informer— Beward— 
Demand— '^  Churchwardens,''  whether  included  in  term  <<  Overseers." 
BurgesB  v.  Boete/eur 738 

EASEMENT— Bight  of  way— Obstruction— Grant,  extent  of— Plead- 
ing—Obligation  to  repairs-Condition  precedent.    Duncan  y.  Louch  •    592 

ELECTION  LAW.    See  Parliament. 

ESTATE— Devise— Beoovery— Trustees— Legal  or  equitable  estate. 
Adams  y.  Adame 582 

ESTOPPEL— Compromise— Party  in  pari  delicto.    See  Compromise. 
And  see  Bankruptcy,  2 ;  Estoppel,  3. 

EVIDENCE— 1.  Documentary — Charge  of  conspiracy — Entry  in  book 
— Counterfoil  of  cheque — ^Act  done  by  conspiracy.    B.  y.  Blake        .    311 

2.  Ancient    document — Computus    of   reeve — Production    from 

muniment  room  of  lord  of  manor — ^Unsigned  entry  charging  person 
making  entry  with  receipt  of  money.    Brune  y.  Thompson .  .    852 

3.  Ancient  parish  book— Highway — Non- repair— Indict- 
ment— Book  produced  from  parish  chest  to  prove  identity  of  surveyors 
at  time  of  en^ry.    R.  y.  Inhabitants  of  Pembridge 858 

4. Minute  book — ^Evidence   of   appointment 

of  surveyors  by  magistrates  at  time  of  entry — Proof  of  search  for 
original  appointment.    B.  "9.  Inhahitants  of  Pembridge  ,  .    858 

5. Besolution  passed  at  vestry  meeting — 

Besolution  that  D.  be  paid  £50 — ^Evidence  of  statements  made  at 
meeting  to  show  what  money  allowed  for.    B.  y.  InhabitanU  of  Pembridge 

858 

6.  Becord  of  judicial  proceedings— Claim  for  tolls— Ancient 

record  of  action  of  trespass— Present  parties  not  claiming  under  parties 
to  ancient  suit — Evidence  of  witness  producing  document.  Brune  y. 
Thompson 852 
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EVIDENCE — 7.  Ancient  document — ^Record  of  judicial  proceeding's — 
Record  of  conviction  at  Assizes — Examined  copy — ^Evidence  of  person 
producing  document.    R,y.  InhdbitanU  of  Pemhridge   ....     858 

8.  Land — Presumption  of  ownership.    See  Trespass,  3. 

9.  Witness — Oath — ^Kode  of  swearing  a  Chinese  witness.    R,  ▼. 

Entrehman 864 

10.  Bape — Questions  to  witness — ^Ses  gestes.     R,  v.  (hhom^ 

892 

11.  Juryman — Statement  that  stamp  on  document  forged — 

Necessity  of  swearing  juryman  to  give    evidence  to    other  jurors. 
Manley  v.  Shato 870 

12.  Subpcena — Production  of  docxunent — liien  of  witness  on 

document  as  against  party  asking  for  production.     Kemp  y.  King   .     878 

13.  Examination— Settlement.    See  Poor  Law,  9,  10. 

EZE0T7TION— Bankruptcy— Protected  levy.    Se^  Bankruptcy,  3. 

EXECUTOR  AND  ADMINISTBATOB— 1.  Administration— Assets 
— Charge  of  debts — Annuity — Mortgage — ^Debt  due  to  testator's  firm — 
Priority.    Lyon  v.  Colville 143 

2.  Beal  estate — Implied  power  of  sale — General  charge  of 

debts— Express  direction  for  sale  at  death  of  testator's  widow.     Cheling 
V.  Carter 226 

EXTBADITION.    See  Habeas  Corpus. 

FISHEBY— Disturbance  of— Trespass— Custom— Pilchard  fishery- 
Disturbance  of  and  damage  to  plaintiff's  nets.      Young  y.  Hichena    .    500 

FOBEIGN  JUDGMENT.    5ee  Conflict  of  Laws. 

FBAXJDS,  STATUTE  OF— Agreement  for  lease— Parol  agreement — 
Part  performance— Note  or  memorandum.    See  Landlord  and  Tenant,  1. 

HABEAS  COBPUS— Foreign  subject— Extradition— Defect  in  warrant 
— ^Bemand.    Ex  parte  Beeset 465 

HIGHWAY — 1.  Obstruction— Hedge  causing  damage  to  highway — 
Order  of  justices — Surveyor,  hedge  cut  by — Trespass — Just^cation. 
Jenney  y.  Brook 402 

2.  Bepair — County     bridge — Indictment — Frivolous     defence — 

Costs,  award  of  to  prosecutor.     R.  y.  Inhabitants  of  Merionethshire      .     417 

3.  Indictment — Costs — Order  for  payment  out  of  highway 

rate— Jurisdiction— 6  &  6  Will.  IV.  c.  60,  s.  95.    R.  v.  InhahitanU  of 
Heanor 553 

4.  Surveyor— Trespass — Entry  on  adjoining  land— Drainage  of 

highway— Damages — Tender     of    satisfaction — Condition     precedent. 
Peters  v.  Clarson 756 

INFANT— 1.  Maintenance,  trust  for.    See  Will,  7. 

-  2.  Property,  sale  of— Sale  ordered  under  special  circumstances. 
Oarmstone  y.  Gaunt 192 

INJUNCTION— Corporation— New  charter— Intention  of  majority  of 
members  to  surrender  old  charter — Variation  in  object  of  corporation — 
Motion  on  behalf  of  minority.     Ward  y.  Society  of  Attomies  .101 
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IKST7BANCE  (MABINX)— Ulegal  voyage— No  agreement  with  crew 
—  UnBeaworthinesB  —  Statute  —  Enactment  for  collateral  purpose  — 
Pleading.    Bedmond  v.  Smith 734 

JJJ&Y  —  Juryman  —  Statement  in  jury  box  —  Evidence.  See 
Evidence,  11. 

JUSTICES— Quarter  Sessions — ^Appeal— One  magistrate  interested  in 
question  at  issue — Quashing  order — Certiorari.  B,  v.  Justices  of  Hert^ 
fordshire 556 

LANDLOBD  AND  TENANT — 1.  Agreement  for  lease — Parol  agree- 
ment— Part  performance— -Coal  mine — New  lease  at  reduced  rent — 
Specific  performance  —  Statute  of  Frauds  —  Note  or  memorandum  — 
<'Approvedby  me,  H.  P."    Parker  y.  Smith 213 

2.  Whether   agreement   amounting   to  present  demise  -^ 

Intention — Evidence.     Doe  d.  Morgan  v.  Powell 825 

3.  Breach  of  covenant — ^Forfeiture — Covenant  to  insure  in  joint 

names  of  lessor  and  lessee — Assignment  of  lease — Waiver — Continuing 
covenant.     Doe  d.  Muston  y.  Gladwin 611 

4. Lease  of  workhouse — Breach  caused  by  operation 

and  compulsion  of  law.    Doe  d.  Lord  Angleeea  y.  Churchwardens  of  Bugeley, 
305 ;  Doe  d.  Lord  Orantley  y.  Butcher 310,  n. 

5.  Distress  for  rent — ^I>emise  of  marl  pit  and  brickfield — Parol 

agreement — ^Yearly  tenancy— Sent  varying  with  output— Certain  rent. 
Daniel  v.  Oracie 322 

6.  Articles  exempted  from  distress — Commission  agent — 

Carriage  on  premises  for  purpose  of  sale— Trover.     Findon  y.  McLaren 

588 

7.  Bankruptcy  of  tenant — ^I>eed    of    arrangement— Goods 

conveyed  to  trustee— Payment  of  rent  by  trustee — Notice  of  bankruptcy 
— "  Transaction."    Laddngton  y.  Elliott 749 

8.  Illegal  distress — Tenant  holding  over  after  notice  to  quit 

— No  new  tenancy  created— Use  and  occupation.    Alford  y.  Vickery    867 

9. Cattle— Pound-breach  and  rescue.    See  Cattle. 

10.  Holding  over — New  tenancy — No  arrangement  as  to 

terms— Old  terms  not  necessarily  presumed.    Elgar  y.  Watson  .        .    890 

11.  Lease  —  Exception  —  Timber    and    bushes  —  Covenant. 

Jenney  y.  Brook 402 

12.  Forfeiture  —  Copyhold  —  Lease  contrary  to  custom  of 

manor — Sub-tenant,  right  to  dispute  lease.      Doe  d.  Bohinson  y.  Bousfield 

474 

13. Covenant — Power  of  leasing.    See  Power,  2. 

14.  Notice  to    quit  —  Notice    signed    by    three    out    of  four 

trustees — Service  of  notice — Notice  affixed  to  door  of  house.    Alford  y. 
Vickery 867 

15.  Sent,  debt  for  —  Apportionment  —  Eviction  —  Payment  — 

Pleading.    Boodle  y.  Camhell 721 

16.  Execution  creditor — Priority — Sheriff's  return  to  writ. 

See  Sheriff,  1. 

17.  Use  and  occupation — ^Agreement  for  landlord  to  repair — 

Implied  condition  that  tenant  may  quit  if  repairs  not  done.    Svrplice  y. 
Famsworth 760 
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LANDS  CLAXT8ES  AOT— Bailway  Act— Compensation,  asseMmezit 
of— Jury— Finding  that  no  damage  sustained  by  claimant— Form  o£ 
warrant— Jurisdiction— Certiorari.    B.  v.   Lancaster  and  Preston  By.    CV»- 

560 
LIEN— For  costs.    See  Solicitor,  2,  3. 
And  see  Evidence,  12. 

LIMITATIONS,  STATUTE  OF— Acknowledgment  by  person  cbargre- 
able— Account  stated — Signature— Payment.     Clark  ▼.  Alexander    .     S44 

HANDA1078— 1.   Demand  and    refusal — Second    application — Ne^w 
rule.     Ex  parte  Thompson 544 

2.  Free    school— Semoval  of  schoolmaster — Charter — Bye-law, 

validity  of— Judgment  non  obstante  veredicto.      R>  ▼.   Oovemora    af 
Darlington  School 521 

3.  Loss  of  office — Compensation — Town  clerk — ^Se-appointment 

to  another  office  at  increased  salary— Assessment  of  compensation — 
Defect  in  form  of  writ.    B.  v.  Mayor  of  Stamford 449 

4.  Railway   Company — Covenant — ^Bemedy    against  Company. 

R.  y.  York  and  NoHh  Midland  By.  Co.        ,        ^ 625 

5.  Betum  to — ^Demurrer — Party  really  interested  let  in  to  make 

return.     B,  v.  Paynter 897 

MABKET— Tolls— Stallage— Grant— Acqtdrement  of  right  to  soil — 
Exemption  from  stallage —  '<  Inhabitants  "  —  Custom  —  Prescription. 
Loehvoody,  Wood 265 

MASTEB  AND  SEBVANT — Seduction— Action  not  maintainable 
without  loss  of  service.     Orinnell  v.  Wells 835 

MINES  AND  MINERALS— Coal  mine— Lease— Parol  agreement- 
Part  performance.    See  Landlord  and  Tenant,  1. 

MONEY  PAID— Becovery  back— Solicitor  and  client— Money  paid  to 
solicitor  by  client  and  remitted  to  London  agent— Instructions  to  settle 
claim  against  client— Privity  of  contract  between  client  and  town 
agent.     Cohh  ▼.  Becke 606 

And  see  Poor  Law,  2 ;  Solicitor,  2. 

MORTGAGE — 1.  Equitable  mortgage — Banker— Deposit  of  deeds — 
Breach  of  trust — No  notice  of  trust— Lien — ^Priority.  Manningford  y. 
Toleman 239 

2.  Mortgagee  in  possession — ^Account — ^Annual  rests — ^Fund  in 

Court — Bent — Payment  of  interest.    Horlock  v.  Smith        .  78 

3.  Bedemption — Trust — ^Deed  prepared  by  Court  transferring  to 

trustees  mortgages  on  distinct  estates — Delivery  of  deed  to  mortgagor 
applying  for  redemption — Covenant  for  production— Costs.  Capper  v. 
Terrington 19 

And  see  Burden  ▼.  Oldctker  • 20 

4.  Foreclosure — ^First  and  second  mortgagees — ^Notice  to 

redeem — Tender  of  principal,  interest  and  costs  by  second  to  first 
mortgagee— Befusal  to  accept  tender — Costs.    Smith  v.  Oreen  .        .     180 

5.  Title  deeds — Lien  of  mortgagee's  solicitor.    See  Solicitor,  2,  3. 

PABLIAMENT — 1.  Franchise— Appeal— Death  of  Bevising  Barrister 
before  signature  of  special  case.    Nettleton  v.  Burrell  •  .        .658 

2.  Borough  vote — Part  of  house — ^Exclusive  occupation- 
Landlord  not  residing  on  premises — <  *  Apartments."  /Score  v.  Huggttt    691 


vox,.  Lxvi.]  INDEX.  909 

y ATJTiT A MENT — 3.  Franchise — ^Borough  vote— -Part  of  house — Ex- 
clusive occupation — Landlord  residing  on  premises — Lodger.  Pitts  ▼. 
Srwhedley,  684  ;   Wansey  v.  Perkim 692 

4. Notice  of  objection— Name  of  objector — Mistake  in 

r^giMter,    Hinion  v.  HinUm 694 

6. Qualification —  OoUusive  conveyance  —  Conveyance 

l>y  one  to  six  sub-purchasers  as  tenants  in  common— Bon4  fide 
piorchase — ^Intention  of  intermediate  vendor  to  create  votes — No  under- 
s'tanding  as  to  political  views  of  sub-purchasers.    Marshall  y.  Bown 

700 

6. Freeman  —  Sesidence  —  Sevising    Barrister  — 

Ajnendment  of  case  —  Decisions  of  election  committees  of  House 
of  Oommons — ^Bvidence.     Whithorn  y.  Thomas 633 

7. ''House" — Stable  with  dwelling  above— Occupation 

\>Y  servant — Objection  not  taken  before  Revising  Barrister.  Nunny, 
Denton 680 

8. Notice  of  objection  —  Service  of  notice  —  Notice 

posted  by  agent  of  objector — ^Evidence  of  posting.    Cuming  y.  Toms    653 

9. Signature  of  notice.      Toms  v.  Cuming  686 

10. Bedesmen — ^Hospital — Legal  foundation, 

presumption  of— Objections  not  raised  in  case  stated  by  Revising 
Barrister.    Simpson  y.  WHkinson 667 

11.  County    vote  —  Notice    of    objection  —  Residence    of 

objector — Form  of  objection — Appeal  from  Revising  Barrister— One 
counsel  on  each  side  only  allowed.     Cfadsby  y.  Warhurton  .  640 

12. Freeholders  —  Charity  —  Inmates  of  almshouses — 

Estate  held  at  discretion.    Davis  y.  Waddington    .        .        .        .        <r    659 

13. Occupying  tenant — Minimum  rental — Two  separate 

holdings  amounting  together  to  more  than  minimum  rental.  Oadshy 
y.  Barrow 647 

S.  P.  (borough  vote),  Dewhurst  y.  Feilden 696 

14. Partnership —Shares  of  partners  in  realty — Land 

conveyed  to  two  partners  in  trust  for  firm.  Baxter  y.  Brown  .     706 

PARTNERSHIP — 1.  Premature  dissolution  —  Apportionment  of 
premium — ^Dissolution  followed  by  bankruptcy  of  continuing  partner — 
Part  of  premium  unpaid.    Bury  y,  Allen 200 

2.  Partnership  property — Interest  of  partners  in  realty — Land 

bought  in  names  of  two  partners — Conversion — Money  borrowed  for 
partnership  purposes — Mortgage.    Baxter  y.  Brown    ....     706 

PATENT — 1.  Novelty— Previous  publication— Invention  described  in 
book  previously  published  in  England.     Stead  y.  Williams  .     797 

2.  Infringement — Utility  of  patent— Invention  only  used 

by  defendant — Specification— Process  to  be  determined  by  experiments. 
Macnamara  y.  Huise 884 

PAUPER— Suit  in  formi  pauperis.    See  Practice,  d. 

PENALTY.    £•<•«  Bond;  Disorderly  House. 

POOR  LAW— 1.  Auditor— Account— Duty  of  overseers  to  account  to 
union  auditor — ^Account  must  include  all  sums  collected  as  poor  rate  and 
expenditure  for  every  purpose.       B.  v.  Oovemors  of  St,  Andrew,  Holhorn 

290 
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POOB  LAW — 2.  Bastard —Maintenance — ^Indictment — Compromise—  ^ 
Payment  to  clerk  to  guardians — Void  order  of  Sessions — Becovery  ci  ^'^ 
money  paid — Plaintiff  in  pari  delicto.     (foodcUl  y.  Lowndes         .  469  ^-> 

3.  Parish   property  —  Workhouse    lease  —  Forfeiture  —  Breach 

caused  by  operation  and  compulsion  of  law — Operation  of  statute. 
Doe.  d.  Lord  Anglesea  v.  Churchwardens  o/Bugeley^  305;  Doe  d.  Lord  Orantfer/  \\ 
Butcher '        .         .         .         .        310,  n. 

4.  Overseers,  action  ag^ainst — Penalty — Disorderly  house.      ^Vf 

Disorderly  House. 

5.  Bating — Principle  of  assessment— Bailway  Company— Deduc- 
tions from  rateable  value.    li.  v.  Great  IVesiem  Ry,  Co,         .        .        .     340 

6.  Bemoval,  order    of— Appeal — Notice  of  appeal — Jurisdiction 

of  Sessions — Order  of  confirmation — Costs.  R.  y.  Inhabitants  of  Stoke  Bli*6 

332 

7.  Settlement — Joint    occupation  —  Land — '' Separate  and  dis- 
tinct " — 6  Qeo,  IV.  c.  67,  s.  2.     R,  v.  Inhabitants  of  St.  Laun^ence,  Appleby 

570 

8.  Settlement   by    estate  —  Hanor— Inclosure    of    waste- 
Payment  of  acknowledgment  to  lord.     R,  y.  Cuddington  898 

9.  Evidence— Examination  —  Statement  as   to  subsequent 

settlement  in  third  parish.     R.  y.  Inhabitants  of  Whitwick  .  894 

10. Chargeability — Statement  that  pauper  is  residing 

in  workhouse  of  P.  and  chargeable  to  that  parish.  R,  y.  Inhabitants  of 
Manchester 896 

POUND.     See  Cattle. 

POWEB— 1.  Implied  power  of  sale— Charge  of  debts.      See  Executor 
and  Administrator,  2. 

2.  Of  leasing— Execution — One  lease  of  premises  not  before  let 

together — Waste — Accustomed  rents — Covenant — Evidence.  Doe  d.  Earl 
of  Egremont  y.  Stephens 3o6 

3. "  Usual  and  reasonable  covenants  " — Forfeiture — 

Proviso  for  re-entry.     Doe  d.  Earl  of  Egremont  y.  Burrough  .         .         .371 

PBACTICE— 1.  Costs— Trustee.     See  Trust  and  Trustee,  2. 

2.  Discontinuance  of  action — ^Verdict  for  defendant — Motion  by 

plaintiff— Delay.     Young  y.  Hichens 500 

3.  Counsel — ^Bight  to  comment  on  statute  passed  since  cause  of 

action.     Howard  y.  Qossett 871 

4.  New  trial— Misdirection.     See  Bill  of  Sale ;  Sale  of  Goods,  1. 

d.  Pauper— Plaintiff  stung  in  formJL  pauperis— Amendment  of 

declaration— Demurrer — Costs.     Foster  y.  Bank  of  England.        .  587 

6.  Parties— Joinder  of  plaintiffs.    See  Covenant. 

7.  Payment  into    Court— Diverse  claims — Payment  into  Court 

generally  an  acknowledgment  of  all  claims.     Elgar  y.  Watson  .  890      J 

8.  Stay  of  proceedings — Judge  at  Chambers.    See  Bond.  I 

PBINCIPAIi  AND  AGENT  —  West  India  estate  —  Advances  by  | 
agent— Loan  to  agent  by  tenant  for  life  — Set-off— Bankruptcy  —  Be-  |  j 
conveyance.     Baillie  y.  Innes 248      , 
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UlTCIPAL  AKD  8T7BBTY— 1.  Bond— Surety  —  Creditor's  deed — 
T'eyance  to  surety  in  trust  to  pay  bond  creditors — Ko  notice  to 
itors — ^I>eed  of  agency— -Betainer  by  surety  to  answer  liability 
er  1t>ozids.     Wilding  v.  Richards 234 

—  2. Ouaranty  of  fidelity — ^Agent — Monies  received  by 

Lcipal  jointly  with  partner — Knowledge  of  surety  as  to  course  of 
lin^ — Evidence— Pleading.     London  Assurance  Co.  v.  Bold  .    477 

3.  Ouaranty    of    debt  —  Continuing    guaranty  —  Agreement 

iting  to  sale  of  goods — Stamp  duty — Svidence.    Martin  v.  Wright    602 

IAII4^WAY  COMPANY— Covenant.    Sec  Mandamus,  4. 

iAPB.     See  Criminal  Law,  2. 

EtATIKO — ^Highway  rate  —  Principle  of  assessment  —  Woods,  rate- 
ility  of—*  *  TJsuaUy  rated  "—6  A  6  Will.  IV.  c.  50,  s.  27.    B.  ▼.  Base  328 

And  see  Poor  Law,  5. 

RBCEIVEB — ^Belinquishment  of  office — Executors,  willingness  to  act 
Accounts.     Davy  t.  Gronow 243 

BESTBAINT  OF  TBADE.    See  Contract,  3. 

BEVENTJE — Legacy  duty— Will— Payment  of  maximum  scale  of 
aty  by  stranger  in  blood  to  testator — Will  disputed  by  next  of  kin — 
!>evocation  of  probate— Administration  granted  to  next  of  kin— Duty 
ssessable  on  lower  scale — Compromise  of  claim — Betum  of  duty.  B, 
.  Commissioners  of  Stamps 517 

BALE  OF  OOOBS — 1.  Delivery — Be-sale — ^Deposit  at  warehouse  of 
kgent — Ooods  weighed  and  partly  taken  away — Balance  removed  by 
^editor  of  first  seUer — Action  for  non-delivery — Delivery  order — New 
rial— Misdirection.     Wood  t.  Tassell 374 

2.  Stoppage  in  transitu— Delivery  order— Bill  of  lading — Ooods 

in.  excess  of  order  shipped  by  sellers — Acceptance  of  bill  for  quantity 
Drdered  only — Sale  of  residue  to  third  party — Sub-sale — ^Dishonour  of 
bill  given  on  sub-sale — Bight  of  buyer  from  original  seller  to  stop 
goods.    Jenkyns  ▼.  Ushome 767 

3. Delivery — Goods  shipped  for  account  of  buyer — Indorse- 
ment and  transmission  of  bill  of  lading.     Wilmshurst  ▼.  Bowker         .    806 

SCIBE  FACIAS.     See  Company. 

8EDT70TIOK.     See  Master  and  Servant. 

SET-OFF — Trustee — Agent  and  consignee  of  West  India  estate — 
Advances  by  agent— Loan  to  agent  by  tenant  for  life — Bankruptcy — 
Be-conveyance.     Baillie  v.  Innes 248 

SETTLEMENT  (MABBIAGE)— I.  Post-nuptial  settlement— Mutual 
covenants— Deed  not  executed  by  one  party — Other  party  not  bound  in 

equity.    Woodcock  v.  Monckton 72 

2.  Trustees,   appointment  of — Foreign  trustees  —  Transfer    of 

trust  money  to  foreign  securities — Increase  in  number  of  trustees — 
Breach  of  trust — Fund  for  indemnity  of  old  trustees— Consideration — 
Bight  to  retain  fund.     Meinertzhagen  v.  Davis        .....      88 

3.  Power    of    advancement — Execution   of  power  by  widow — 

Subsequent  re-marriage  —  Assignment  by  second  husband  of  wife's 
life  interest  in  fund — Bights  of  children  as  against  assignee.  Whitmarsh 
V.  Robertson 188 


912  INDEX.  [Rj 

8ETTLBMSNT  (MAB&IAGS) — i.  Vested  interest^Power  of  appoiafr 
xnent—Power  not  exercised — Son  attaining  21  and  dying  in  lifetime  d 
one  parent — Children  dying  unmarried  under  21  in  parents'  lifetime, 
Mostyn  t.  Mostyn .41 

SHERIFF — 1.  Betum  to  writ — ^Fi.  fa. — ^Payment  for  rent  due— 
Possession  money,  excessive  charge  for.    Reynolds  ▼.  Barford  .  .     72T 

2.  Illegal  sale — Two  writs,  one  invalid — Conversion  of  sroodi. 

8ee  Trover  and  Conversion,  3. 

3.  Seizure  by — Authority — ^Evidence.    8te  Bill  of  Sale. 

SHIP  AND  SHIPPIKO— 1.  Charter-party  —  Contract  to  ship  fdll 
cargo  at  specified  average  per  ton — Passengers — ^Passage  money  added 
to  freight  making  average  earnings  per  ton  in  excess  of  amoont 
stipulated — Meaning  of  ''  cargo"  and  '*  freight " — Mercantile  usage- 
Evidence.    Lewis  y.  Marshall .777 

2. Port  of  loading — Extra  expense  of  completing  car^ 

at  several  ports — Lay-days— Sundays.     Brown  y.  Johnson,        .         .    879 

SLANDER.    See  Defamation. 

SOLICITOB — 1.  Articles  of  clerkship  —  Barrister  —  Service  under 
articles  before  being  disbarred.    Ex  parte  Bateman  .    57>i 

2.  liien  —  Mortgage  —  Be-conveyance  —  Title    deeds — Lien    of 

mortgagee's  solicitor— Payment  by  mortgagor  under  protest — Money 
had  and  received.     Wakefield  y.  Newhon 379 

3. Title  deeds— Offer    to   repay    charge— Befiisal   to 

deliver  deeds  —Condition — Costs  due  firom  equitable  mortgagee.  Davia 
y.  Vernon 457 

4.  London  agent  —  Money  paid  to  country  solicitor  by  client 

and  remitted  to  London  agent — Instructions  to  settle  claim  against 
client— Money  had  and  received  —  Privity  of  contract  between  client 
and  London  agent.     Cobb  y.  Becke 606 

SPECIFIC  PEBFOBMANCE— Agreement  for  lease — ^Parol  agree- 
ment—  Part  performance  —  Statute  of  Frauds.  See  Landlord  and 
Tenant^  1. 

STAMP  DTJTY— Agreement— Sale  of  goods— Guaranty— Evidence. 
See  Principal  and  Surety,  3. 

STATUTE — Counsel's  right  to  comment  on.    See  Practice,  3. 

TOLLS.    iSee  Market. 

TBESPASS— 1.  Arrest— Speaker's  warrant— Officers  staying  in  per- 
son's house  to  await  his  ret\im.     Howard  y.  OosseU    .        .  .871 

2.  Damages— Illegal  distraint— Costs  of  setting  aside  Judgment. 

HoUowayv,  Turner    . 605 

3.  Land  by  road-side — Ownership — Presumption — Conveyance- 
Evidence —  Ko  evidence  offered  against  one  defendant — Bight  to 
acquittal.     White  y.  Hill 470 

And  see  Yinhery ;  Highway,  1,  4. 

TBOVEB  AND  CONVEBSION— 1.  Conversion,  evidence  of— Land 
recovered  by  defendant  in  ejectment — Befusal  to  allow  plaintiff's 
servants  to  remove  goods  from  land.     Thorogood  y.  Robinson      .       .    567 
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TBOVE&  AKD  C0NVSB8I0K — 2.  Conversion,  evidence  of— Demand 
-Xtefdsal  on  ground  of  claim  of  right  by  third  party.     Caunce  v.  Spant&n 

816 

3.  Sheriff— Sale  under  fi.  fa.— Two  writs— Second  writ  invalid — 

ale  continued  after  first  writ  satisfied.    Aldred  y.  Conaiahle  .    421 

4.  Title  deeds — Bight    to  possession — Equitable  deposit  with 


olicitors  as  sectirity  for  money  due  to  client — Solicitors'  qlaim  of  lien 
n  deeds  for  costs  due  from  client — Befosal  to  deliver  deeds— Condition 
— Svidence  of  conversion.    Davits  v.  Vernon         .....    457 

And  see  Landlord  and  Tenant,  6. 

TBXJST  AKD  TBUSTEE— 1.  Breach  of  trust— Notice— Equitable 
nortgage — Priority.    See  Hortgage,  1. 

2.  Costs  —  Defendant     trustee — Solicitor  —  Taxation     between 

lolicitor  and  client.      York  v.  Brown      .  .        .        .62 

VBKDOB  AKD  PUBCHASEB — 1.  Purchase-money— Lien— Payment 
by  dishonoured  cheque — Presentment  for  payment — Laches.  Bond  v. 
Warden 197 

2.  Specific  performance — Notice  of  previous  contract  for  sale — 

Parties — ^Purchaser  a  defendant  to  action  for  specific  performance  of 
previous  contract.     Spence  v.  Hogg 59 

And  see  CoUett  v.  Hover 61 

3.  Title  —  Uuestion   of    conveyance  —  Married    woman — 

Creditor's  suit — Order  of  Court.    Jumpson  t.  Pitchers    ....        5 

4. Constructive    notice — Life    interest — Besidence    of 

tenant  for  life  on  property — Compensation — Bescission  of  contract — 
Stipulation  in  agreement — Be-sale— Parties.    Nelthorpe  t.  Holgaie  .      46 

WILL — 1.  Absolute  gift — Gift  of  one-fourth  of  income  of  property — 
Payment  of  income  to  be  continued  to  heir-at-law  on  death  of  tenant 
for  life — Eldest  son,  gift  to — Second  son  becoming  eldest  son.  Thampaon 
Y.  Thompson 109 

2.  Direction  to  settle  daughter's  share — ''Sole  use  of  them- 
selves and  their  lawful  issue."     Samuel  y.  Samuel       ....     244 

3.  Charge  of  debts — Beal  estate  devised — Two  estates — Appor- 
tionment— One-fifth  of  debts  charged  on  one  estate  and  four-fifths  on  the 
other— Fraudulent  devise — 3  ft  4  W.  ft  M.  c.  14.    Lyon  y.  Cohilfe    ,     143 

4.  Oeneral  charge  followed  by  express  charge  on  particular 

estate.    Jones  y.  Williams 37 

5.  Charge    on   real   estate  —  Exoneration    of  personalty. 

Ashby  y.  Ashby 176 

6.  Charity — Gift  of  annuity  to  literary  man  to  be  selected  by 

trustees — ^Annuity  for  best  essay  on  statistics  with  special  reference  to 
testator's  works — Occasional  gifts  to  deserving  literary  men.  Thompson 
V.  Thompson ..."...     109 

7.  Children — Trust  for  maintenance — Income  payable  to  father 

of  children  —  Discretion  of  father  as  to  application  of  income — 
Transfer  of  share  on  child  attaining  21 — ^After-bom  cj^ldren.  Bateman 
V.  Foster ......       28 

8.  Class,  time  for  ascertaining — Legacy — ''  Next  legal  represen- 

tstiyes  " — Next  of  kin.     Booth  y .  Vicars 1 

R.R. — VOL.  LXVI.  58 
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WILL— 9.  Devise  —  <  <  All  my  freehold  U^rm  called  W.  farm  containis? 
200  acres  or  thereabouts  "—Part  of  farm  leasehold— Uses  declared 
applicable  to  freehold  property  only — Leasehold  part  of  farm  urn 
passing  under  devise.    Hall  v.  Fiafier U 

10.  Equitable  tenant  for  life — Personal  enjoyment  of  pro- 
perty— Security — ^Bstate  previously  let  —  Beceiver.     Baylies  v.  Bapiut 

16^ 

11.  Executors,  legacy  to — "As  a  mark  of  respect  "—Bevocatiozi 

of  appointment  as  executors — Legacy  held  not  revoked.  Burgeu  t. 
BurgtM &!? 

12.  Forfeiture — ^Reversionary  interest — ^Bestraint  on  alienatioB 

— Oift  over  on  insolvency  of  prior  donee.     Churchill  y.  Marl»  .         .    137 

13.  Gift  to  two  for  their  lives  and  then  to  be  equally  divided 

between  their  children  —  Interest  per  stirpes  —  Vesting.  Hifm  t. 
Jenkins 97 

14.  Legacy — Lapse — ^Residue — "Heir" — "Or"  construed  **and" 

— "Surviving"  construed  "other" — Codicil— Bevocation  of  legacy. 
Harris  v.  Davis 1^ 

Id.  Oift  to  married  woman  "  and  her  heirs  "  for  her  separate 

use — Trust — Annuity  payable  out  of  frind  to  third  person — ^Life  interest 
— ^Remainder  to  children  bom  at  and  after  death  of  testator.  C^U  t. 
Corthom .246 

16.  Payment   —  Presumption  —  Charge    on    incumbered 

estates — ^Deficiency  of  assets.    Bavenscro/t  v.  Frisby  .        .         .         .       S 

-  17.  Trust  ftind — Annuity—"  Surviving  children  " — "  Legal 

personal  representatives."     Taylor  ▼•  Beverley t2 

18.  Oift  of  specific  sum  to  servant — Oeneral  gift  of  linages 

to  servants — ^Right  of  legatee  to  participate  in  general  gift.  Ford  v. 
Buxton 12^ 

19.  Legacies  given  by  different  instruments  held  cumu- 
lative.    Lyon  V.  Colville 143 

20.  Legacy  duty — Oeneral  direction  that  all  legacies  shall  be 

paid  "  clear."    Ford  v.  Buxton        .  • 122 

21.  Next  of  kin— Contingency— "  Persons  who  would  luider  the  i 

Statute  of  Distributions  have  been  entitled  to  my  personal  estate  in 
case  I  had  not  disposed  of  the  same  by  will" — Description  one  of 
interest  not  of  persons  —  Shares  fixed  by  statute  —  Life  interest  — 
Income.    Martin  y.  Glover 69 

22.  Priority — Insufficiency  of  assets — ^Annuitants  and  legatees 

—"  In  the  first  place."     Thtvaites  y.  Foreman 124 

23.  Residue — Cousins  german — Shares  of  cousins  dying  between 

date  of  will  and  death  of  testator — Lapse.     Oort  y.  Winder  86 

24.  Direction  to  apply  balance  of  residue  towards  publica- 
tion of  testator's  MS.  works.     Thompson  y.  Thompson  .  .109 

25.  Tenant   for   life — Leaseholds   and   Long  Annuities  — 

Enjoyment  in  specie— Conversion— Mistake— Interest.  Sutherland  y. 
Cooke 162 

26.  Trust  for  maintenance  of  adult — Annuity — Condition — For- 
feiture— Payment  until  attempt  to  charge— Bankruptcy — Right  of 
assignees.     Younghusband  y.  Oisbome 1120 

27.  Vested  interest — Gift  to  children  living  at  death  of  tenant 

for  life  as  they  attain  21 — Oift  over  on  death  of  tenant  for  life  without 
issue.    Bree  y.  Perfect 35 
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^W^OBJDS— <'  Cargo."    See  Ship  and  Shipping,  1. 

"Clear."    SecWiU,  20. 

««  Preight."    See  Ship  and  Shipping,  1. 

**Heir.»    SeeWiU,  14. 

**HouBe."    iSfee  Parliament,  7. 

«« Inhabitants."    See  Harket. 

<«  Next  legal  repreMntatives."    See  WiU.  8. 

*  *  Or."     See  WiU,  14. 

''Surnving."    See  WiU,  14. 

<*  TJsually  rated."    See  Bating. 
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